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FOREWORD 


The  Committee  on  Human  Resources,  and  its  predecessor  Committee 
on  Labor  and  Public  Welfare  have  for  many  years  recognized  that 
mining  is  among  the  most  hazardous  of  occupations.  The  Federal  Mine 
Safety  and  Health  Amendments  Act  of  1977,  Public  Law  95-164, 
which  created  the  Federal  Mine  Safety  and  Health  Act  of  1977  marks 
the  fruition  of  more  than  a  decade  of  eifort  on  the  part  of  this  com- 
mittee and  the  Congress  to  improve  the  workplace  safety  and  health 
of  our  Nation's  miners. 

Public  Law  95-164  includes  the  best  features  of  the  previous  mine 
safety  and  health  laws,  the  Federal  Metal  and  Non-metallic  Mine 
Safety  Act  and  the  Federal  Coal  Mine  Health  and  Safety  Act.  The 
new  law  establishes  a  single  mine  safety  and  health  program  which  is 
designed  to  reflect  the  essential  differences  between  the  various  seg- 
ments of  the  mining  industry  and  the  differing  mining  operations.  But, 
the  underlying  consideration  is  that  despite  differences  in  mining  tech- 
niques and  hazards  involved,  our  miners  are  entitled  to  a  unified  Fed- 
eral commitment  to  their  health  and  safety.  This  can  only  occur  if 
enforcement  procedures  are  uniform. 

Public  Law  95-164  provides  a  simplified  and  unified  procedure  for 
the  development  and  promulgation  of  safety  and  health  standards,  a 
unified  system  of  civil  penalties  and  withdrawal  orders  to  encourage 
compliance  by  mine  operators,  new  requirements  for  miner  safety  and 
health  training,  and  increased  emphasis  on  the  development  and  en- 
forcement of  health  standards.  The  act  transfers  the  responsibility  for 
enforcement  and  administration  of  the  national  mine  safety  and  health 
program  from  the  Department  of  the  Interior  to  the  Department  of 
Labor,  since  the  Department  which  is  generally  responsible  for  the 
welfare  of  the  working  men  and  women  should  also  be  responsible  for 
the  protection  of  miners. 

The  Committee  on  Human  Resources  is  convinced  that  there  is  broad 
agreement  among  miners,  mine  operators,  and  the  Federal  Government 
that  better  mine  safetv  and  health  will  improve  mine  production  and 
serve  the  best  interests  of  our  Nation.  There  will,  however,  be  many 
questions  concerning  the  intent  of  the  Congress  and  the  appropriate 
interpretation  and  implementation  of  this  law  bv  the  Secretary  of 
Labor.  This  legislative  history  has  been  prepared  in  order  to  assist 
those  charged  with  the  administration  and  interpretation  of  the  law. 
It  is  also  intended  to  assist  the  Congress  in  its  oversight  responsibility, 
as  well  as  our  Nation's  miners  and  mine  operators  who  will  benefit  from 
the  Act's  provisions. 

Harrison  A.  Williams,  Jr., 

Chairman. 
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(Pp.  474-476) 
******* 

Public  Bills  and  Resolutions 

Under  clause  5  of  rule  X  and  clause  4  of  rule  XXII,  public  bills  and 
resolutions  were  introduced  and  severally  referred  as  follows : 


By  Mr.  GAYDOS  : 
H.R.  2060.  A  bill  to  amend  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act 
and  to  transfer  certain  functions  relating  to  coal  mine  health  and  safety  under 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1900;  to  the  Committee  on 
Education  and  Labor. 


[The  text  of  H.R.  2060  follows :] 

(i) 
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IN  THE  HOUSE  OF  REPRESENTATIVES 

January   19,  1977 

Mr.  Gaydos  introduced  tlic  following  bill;  which  \\;i>  referred  to  the  Com- 
mittee on  Education  and  Labor 


A  BILL 

To  amend  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act 
and  to  transfer  certain  functions  relating  to  coal  mine  health 
and  safety  under  _the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Mine  Safety  and  Health 

4  Act  of  1977". 

p  Sec.  2.  The  Federal  Metal  and  Nonmetallic  Mine  Safety 

6  Act  is  amended  to  read  as  follows : 

7  "SHOKT    TITLE 

8  "Section  1.  This  Act  may  be  cited  as  the  'Federal 

9  Metal  and  Nonmetallic  Mine  Safety  and  Health  Act\ 


2 
"congressional  findings  and  purposes 

„  "Sec.  2.  (a)  Congress  finds  and  declares  that — 

"  ( 1 )    the  first  priority  and  concern  of  all  in  the 

4  metal  and  nonmetallic  mining  industry  must  be  the  health 

and  safety  of  its  most  precious  resource — the  miner; 

6  "(2)    deaths  and  serious  injuries  from  unsafe  and 

„  unhealthful  conditions  and  practices  in  metal  and  non- 

o  metallic  mines  cause  grief  and  suffering  to  the  miners 

9  and  to  their  families; 

-,q  "  (3)  there  is  an  urgent  need  to  provide  more  effec- 
H  tive  means  and  measures  for  improving  the  working 
12  conditions  and  practices  in  the  Nation's  metal  and  non- 
13  metallic  mines  in  order  to  prevent  death  and  serious 

14  physical  harm,  and  in  order  to  prevent  occupational  dis- 

15  eases  originating  in  such  mines ; 

2 g  "  (4)   the  existence  of  unsafe  and  unhealthful  con- 

17  ditions  and  practices  in  the  Nation's  metal  and  non- 

1£  metallic  mines  is  a  serious  impediment  to  the  future 

19  growth  of  the  mining  industry  and  cannot  be  tolerated; 

20  "  (5)  the  operators  of  such  mines,  with  the  assist- 
2i  ance  of  the  miners,  have  the  primary  responsibility  to 

22  prevent  the  existence  of  such  conditions  and  practices  in 

23  such  mines ;  and 

94  "(6)    the  disruption  of  production  and  the  loss  of 

25  income  to  operators  and  miners  as  a  result  of  metal  and 


3 

1  nonmetallic   mine    accidents    or   occupationally    caused 

2  disease  unduly  impedes  and  burdens  commerce. 

3  "  (b)  The  Congress  therefore  declares  it  to  be  its  purpose 

4  and  policy — 

5  li  ( 1 )  to  encourage  employers  and  employees  in  their 

6  efforts  to  reduce  the  number  of  occupational  safety  and 

7  health  hazards  in  metal  and  nonmetallic  mines  and  to 

8  stimulate  employers  and  employees  to  institute  new  and 

9  to   perfect   existing   programs   for   providing   safe   and 

10  healthful  working  conditions ; 

11  "  (2)  to  provide  that  employers  and  employees  have 

12  separate  but  dependent  responsibilities  and  rights  with 

13  respect  to  achieving  safe  and  healthful  working  condi- 

14  tions; 

15  "(3)    to  authorize  the  Secretary  of  Labor  to  set 

16  mandatory  safety  and  health  standards  applicable   to 
1^  metal  and  nonmetallic  mines  affecting  interstate  com- 

18  merce ; 

19  "  (4)  to  authorize  the  Secretary  of  Health,  Educa- 

20  tion,  and  Welfare  and  the  Secretary  of  the  Interior  to 

21  conduct  research  in  the  field  of  metal  and  nonmetallic 

22  mme  safety  and  health,  and  to  develop  innovative  meth- 

23  ods,  techniques,  and  approaches  for  dealing  with  metal 

24  and  nonmetallic  mine  safety  and  health  problems; 

2o  "(5)   to  explore  ways  to  discover  latent  diseases, 
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1  establishing   causal   connections  between  diseases  and 

2  work  in  environmental  conditions,  and  conducting  other 

3  research  relating  to  health  problems,  in  recognition  of 

4  the  fact  that  mine  health  standards  present  problems 

5  often  different  from  those  involved  in  mine  safety; 

6  "(6)  to  provide  medical  criteria  which  will  assure 

7  insofar  as  practicable  that  no  metal  or  nonmetallic  mine 

8  employee  will  suffer  diminished  health,  functional  ca- 

9  pacity,    or   life   expectancy   as   a   result   of  his   work 

10  experience ; 

11  "(7)   to  provide  an  effective  enforcement  program 

12  which  shall  include  a  prohibition  against  giving  advance 

13  notice  of  any  inspection  and  protection  from  discrimina- 

14  tion  against  any  miner  instituting  or  testifying  in  any 

15  proceeding  involving  an  alleged  violation  of  this  Act; 

16  and 

17  "(8)   by  providing  for  appropriate  reporting  pro- 

18  cedures  with  respect  to  metal  and  nonmetallic  mine 

19  safety  and  health,  which  procedures  will  help  achieve 

20  the  objectives  of  this  Act  and  accurately  describe  the 

21  nature  of  the  metal  and  nonmetallic  mine  safety  and 

22  health  problem. 

23  "definitions  and  coveeage 

24  "Sec.  3.  (a)  For  the  purposes  of  this  Act: 

25  "(1)    The  term  'commerce'  means  trade,   traffic, 
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1  commerce,  transportation,  or  communication  among  the 

2  several  States,  or  between  a  State  and  any  place  outside 

3  thereof,  or  within  the  District  of  Columbia,  the  Common- 

4  wealth  of  Puerto  Rico,  or  a  possession  of  the  United 

5  '  States    (other  than  the  Trust  Territory  of  the  Pacific 

6  Islands),   or   between   points   in   the   same   State   but 

7  through  a  point  outside  thereof. 

8  "(2)   The  term  'mine*  means   (1)   an  area  of  land 

9  from  which  minerals    (other  than  coal  or  lignite)    are 

10  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are 

11  extracted  with  workers  underground,   (2)   private  wa}'s 

12  and  roads  appurtenant  to  such  area,  and    (3)    land, 

13  excavations,  underground  passageways,  and  workings, 

14  structures,  facilities,  equipment,  machines,  tools,  or  other 

15  property,  on  the  surface  or  underground,  used  in  the 

16  work  of  extracting  such  minerals    (other  than  coal  or 

17  lignite)   from  their  natural  deposits  in  nonliquid  form, 

18  or  if  in  liquid  form,  with  workers  underground,  or  used 

19  in  the  milling  of  such  minerals,  except  that  with  respect 

20  to  protection  against  radiation  hazards  such  term  shall 

21  not  include  property  used  in  the  milling  of  source  ma- 

22  terial  as  defined  in  the  Atomic  Energy  Act  of  1954,  as 

23  amended. 

24  "(3)  The  term  'operator'  means  any  person,  part- 

25  nership,  association,  or  corporation,  or  subsidiary  of  a 
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1  corporation  operating  a  mine,  and  owning  the  right  to 

2  do  so,  and  includes  any  agent  thereof  charged  with 

3  responsibility  for  the  operation  of  such  mine. 

4  "  (4)  The  term  'Secretary'  means  the  Secretary  of 

5  Labor. 

6  "(5)    The  term  'Commission*  means  the  Federal 

7  Metal  and  Nonmetallic  Mine  Safety  and  Health  Com- 

8  mission  established  under  section  18. 

9  "  (6)  The  term  'State'  includes  a  State  of  the  United 

10  States,  the  District  of  Columbia,  the  Commonwealth  of 

11  Puerto   Rico,    the   Virgin   Islands,    American   Samoa, 

12  Guam,  and  the  Trust  Territory  of  the  Pacific  Islands. 

13  "  (7)  The  term  'miner'  means  any  individual  work- 

14  ing  in  a  mine. 

15  "(8)    The  term  'injury'  means    (A)    any  harmful 

16  change  in  the  human  organism  which  can  be  determined 

17  to  be  work-related,  whether  or  not  the  result  of  an  ac- 

18  cident,  and  includes  any  occupational  disease,  and  (B) 

19  any  damage  to  or  loss  of  prosthetic  and  orthotic  devices. 

20  "  (9)    The  term  'imminent  danger'  means  danger 

21  which  could  reasonably  be  expected  to  cause  death  or 

22  serious  injury  immediately  or  before  the  imminence  of 

23  such  danger  can  be  eliminated  through  the  enforcement 

24  procedures  otherwise  provided  by  this  Act,  and  includes 
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1  such  danger  resulting  from  exposure  of  miners  to  toxic 

2  materials  or  harmful  physical  agents. 

3  "(b)  Each  mine  the  products  of  which  regularly  enter 

4  commerce,  or  the  operations  of  which  affect  commerce,  shall 

5  be  subject  to  this  Act. 

6  "  (c)  Nothing  in  this  Act  sball  be  construed  to  supersede 

7  or  in  any  manner  affect  any  workmen's  compensation  law 

8  or  to  enlarge  or  diminish  or  affect  in  any  other  manner  the 

9  common  law  or  statutory  rights,  duties,  or  liabilities  of  opera- 

10  tors  and  miners  under  any  law  with   respect   to  injuries, 

11  diseases,  or  death  of  miners  arising  out  of,  or  in  the  course  of, 

12  employment. 

13  "duties 

14  "Sec.  4.  (a)  Each  operator  of  a  mine — 

15  "  ( 1 )   shall  furnish  to  each  of  his  miners  employ- 

16  ment  and  a  place  of  employment  which  are  free  from 

17  recognized  hazards  that  are  causing  or  are  likely  to  cause 

1 8  death  or  serious  injury  to  his  miners  ; 

19  "  (2)   shall  comply  with  health  and  safety  standards 

20  promulgated  under  this  Act. 

21  "(b)   Each  miner  shall  comply  with  health  and  safety 

22  standards  promulgated  under  this  Act  and  all  rules,  regula- 

23  tions,  and  orders  issued  pursuant  to  this  Act  which  are  ap- 

24  plicable  to  his  own  actions  and  conduct. 
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1 

2  "Sec.  5.   (a)  (1)   The  health  and  safety  standards  pro- 

3  mulgated  and  designated  as  mandatory  by  the  Secretary  of 

4  the  Interior  under  section  6  (as  such  section  existed  immedi- 

5  ately  prior  to  the  effective  date  of  section  2  of  the  Mine  Safety 

6  and  Health  Act  of  1977)  shall  be  deemed,  as  of  the  effective 

7  date  of  section  2  of  the  Mine  Safety  Health  Act  of  1977, 

8  to  be  health  and  safety  standards  promulgated  under  this 

9  section. 

10  "(2)    The  Secretary  shall  establish  an  advisory  com- 

11  mittee  under  subsection  (d)  which  shall  within  six  months 

12  alter  the  date  of  the  establishment  of  such  advisory  com- 

13  mittee,  review  the  health  and  safety  standards  promulgated 

14  by  the  Secretary  of  the  Interior    (but  not  designated  as 

15  mandatory)  under  section  6  (as  such  section  existed  imme- 

16  diately  prior  to  the  effective  date  of  section  2  of  the  Mine 

17  Safety  and  Health  Act  of  1977)    of  this  Act,  and  recom- 

18  mend  to  the  Secretary  which  of  those  standards   (or  any 

19  modification  of  such   standards   which   does  not  substan- 

20  tially  diminish  the  health  and  safety  of  miners)   should  be 

21  promulgated   as  health   and   safety   standards   under  this 

22  section. 

23  The  Secretary  shall  publish  each  of  the  standards  rec- 

24  ommended  for  adoption  with  or  without  modification  by 

25  that  advisory  committee  as  a  health  and  safety  standard 
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1  under  this  section  in  the  Federal  Register  and  afford  interested 

2  persons  a  period  of  forty-five  days  after  publication  to  submit 

3  written  data  or  comments.  Within  thirty  days  after  the  close 

4  of  the  comment  period  specified  in  the  preceding  Pontenee,  th* 

5  Secretary  shall  promulgate  by  publication  in   the   Federal 

6  Kegister  a  standard  based  upon  the  standard  recommended 

7  with  or  without  modification  by  the  advisory  committee  and 

8  the  data  and  comments  received  thereon,  unless  the  Scere- 

9  tary  determines  that  such  a  standard  will  not  promote  the 

10  health  and  safety  of  miners  and  publishes  an  explanation 

11  of  that  determination  in  the  Federal  Kegister. 

12  "(3)    Within  six  months  after  the  effective  date  of  sec- 

13  tion  2  of  the  Mine   Safety   and   Health   Act  of   H>77,   the 

14  Secretary  shall  determine  which  of  the  occupational  safety 

15  and  health  standards  promulgated  under  section  6  of  the 

16  Occupational  Safety  and  Health  Act  of   1970  pertain   to 

17  miners  employed  in  the  milling  of  minerals  in  mines  subject 

18  to  this  Act.   The   Secretary  shall   publish   in   the   Federal 

19  Register  each  such  standard  so  determined,  unless  the  Sec- 

20  re  tary  determines  that  such  standard  does  not  promote  the 
2i  health  and  safety  of  miners   employed  in   the  milling   of 

22  minerals  in  mines  subject  to  this  Act.  The  Secretary  shall 

23  afford  interested  persons  a  period  of  forty-five  days  after 

24  publication  to  submit  written  data  or  comments.  Unless  the 

25  Secretary  determines,  on  the  basis  of  such  data  and  com- 
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1  merits,  that  a  standard  does  not  promote  the  health  and 

2  safety  of  such  miners,  the  Secretary  shall  promulgate  by 

3  publication  in  the  Federal  Register,  within  thirty  days  after 

4  the  close  of  the  comment  period  specified  in  the  preceding 

5  sentence,   a  standard  based  upon  the   standard  published 

6  under  the  second  sentence  of  this  paragraph  and  the  data 

7  and  comments  received  thereon,  together  with  an  explana- 

8  tion  of  the  reasons  such  standard  is  pertinent  to  such  miners. 

9  Any  health  and  safety  standard  deemed  under  the  preceding 

10  sentence  to  be  a  health  and  safety  standard  promulgated 

11  under  this  section  shall  supersede  any  corresponding  stand- 

12  ard  in  effect  under  paragraph  (1)  or  (2)  of  this  subsection 

13  with  respect  to  miners  employed  in  the  milling  of  minerals 

14  in  mines  subject  to  this  Act,  if  such  standard  under  the 

15  preceding  sentence  provides  substantially  as  effective  pro- 

16  tection  to  miners  as  the  standard  it  would  supersede. 

17  "  (4)   Within  one  year  after  the  effective  date  of  sec- 

18  tion  2  of  the  Mine  Safety  and  Health  Act  of  1977,  the  Secre- 

19  tary  shall  review  all  occupational  safety  and  health  standards 

20  promulgated  under  section  6  of  the  Occupational  Safety 

21  and  Health  Act  of  1970  and  shall  commence  proceedings  for 

22  promulgation  of  those  standards  which  are  appropriate  for 

23  miners  in  accordance  with  subsection  (b) . 

24  "  (b)    The   Secretary   shall   by   rule    promulgate   any 

25  health  or  safety  standard  under  this  section,  and  modify, 
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1  or  revoke  any  health  and  safety  standard  promulgated  under 

2  this  section,  in  the  following  manner,  but  any  such  modifica- 

3  tion  or  revocation  of  any  such  health  and  safety  standard  shall 

4  be  accompanied  by  an  explanation,  to  be  published  in  the 

5  Federal  Register,  of  how  that  modification  or  revocation  pro- 

6  vides  substantially  as  effective  protection  to  the  health  or 

7  safety  of  miners : 

8  "  ( 1 )   Whenever  the  Secretary,  upon  the  basis  of  in- 

9  formation   submitted   to  him   in   writing   by   an   interested 

10  person,  a  representative  of  any  organization  of  operators  or 

11  miners,   a  nationally  recognized  standards-producing  orga- 

12  nization,  the  Secretary  of  Health,  Education,  and  Welfare, 

13  the  National  Institute  for  Occupational  Safety  and  Health, 

14  the  Director  of  the  Bureau  of  Mines,  or  a  State  or  political 

15  subdivision,  or  on  the  basis  of  information  developed  by  the 

16  Secretary  or  otherwise  available   to  him,   determines   that 

17  a  rule  should  be  promulgated  in  order  to  serve  the  objectives 

18  of  this  Act,  the  Secretary  may  request  the  recommendations 

19  of  an  advisory  committee  appointed  under  subsection    (d). 

20  Whenever  the  Secretary  receives  in  writing  from  any  person 

21  a  proposal  for  the  promulgation,  modification,  or  revocation 

22  of  any  health  and  safety  standard  under  this  section,   die 

23  Secretary  shall  review  such  proposal,  and  respond,  within 

24  sixty  days  after  receipt  of  such  proposal,  as  to  whether  or 

25  not  proceedings  with  respect  to  such  proposal  will  be  initiated 
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1  under  this  subsection.  The  Secretary  shall  provide  such  an 

2  advisory  committee  with  any  proposals  of  his  own  or  of  the 

3  Secretary  of  Health,  Education,  and  Welfare,  together  with 

4  all  pertinent  factual  information  developed  by  the  Secretary 
*  or  the  Secretary  of  Health,  Education,  and  Welfare,  or  oth- 

6  erwise  available,  including  the  results  of  research,  demonstra- 

7  tions,  and  experiments.  An  advisory  committee  shall  submit 

8  to  the  Secretary  its  recommendations  regarding  the  rule  to 

9  be  promulgated  within  ninety  days  from  the  date  of  its 

10  appointment  or  within  such  longer  or  shorter  period  as  may 

11  be  prescribed  by  the  Secretary,  but  in  no  event  for  a  period 

12  which  is  longer  than  two  hundred  and  seventy  days. 

13  "(2)  The  Secretary  shall  publish  a  proposed  rule  pro- 

14  mulgating,  modifying,  or  revoking  health  and  safety  stand- 

15  ards  in  the  Federal  Register  and  shall  afford  interested  per- 

16  sons  a  period  of  sixty  days  after  publication  to  submit  written 

17  data  or  comments.  Where  an  advisory  committee  is  ap- 

18  pointed  and  the  Secretary  determines  that  a  rule  should  be 

19  issued,  he  shall  publish  the  proposed  rule  within  sixty  days 

20  after  the  submission  of  the  advisory  committee's  recommen- 

21  dations  or  the  expiration  of  the  period*  prescribed  by  the 

22  Secretary  for  such  submission. 

23  •'  (3)  On  or  before  the  last  day  of  the  period  provided  for 

24  the  submission  of  written  data  or  comments  under  paragraph 

25  (2) ,  any  interested  person  may  file  with  the  Secretary  writ- 
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1  ten  objections  to  the  proposed  rule,  stating  the  grounds 

2  therefor  and  requesting  a  public  hearing  on  such  objections. 

3  Within  thirty  days  after  the  last  day  for  filing  such  objec- 

4  tions,  the  Secretary  shall  publish  in  the  Federal  Register  a 

5  notice  specifying  the  health  and  safety  standard  to  which 

6  objections  have  been  filed  and  a  hearing  requested,   and 

7  specifying  a  time  and  place  for  such  hearing. 

8  "(4)   Within  sixty  days  after  the  expiration  of  the  pe- 

9  riod  provided  for  the  submission  of  written  data  or  comment? 

10  under  paragraph    (2),  or  within  sixty  days  after  the  com- 

11  pletion    of   any    hearing    held    under    paragraph     (o) ,    the 

12  Secretary  shall  issue  a  rule  promulgating,  modifying,  or  re- 

13  voking  a  health  and  safety  standard  or  make  a  determination 

14  that  a  rule  should  not  be  issued  which  shall  be  publish'; a  in 

15  the  Federal  Register,  together  with  an  explanation  of  ihe 

16  reasons  for  such  determination.  Such  a  rule  may  contain 

17  a  provision  delaying  its  effective  date  for  such  period    (not 

18  in  excess  of  ninety  days)   as  the  Secretary  determines  may 

19  be  necessary  to  insure  that  affected  operators  and  miners 

20  wiH  be  informed  of  the  existence  of  the  standard  and  of  its 

21  terms  and  that  operators  affected  are  given  an  opportunity 

22  to  familiarize  themselves  and  their  miners  with  the  existence 

23  of  the  requirements  of  the  standard. 

24  "(5)  (A)    The   Secretary,   in  promulgating  standards 

25  dealing   with   toxic  materials   or  harmful   physical   agents 
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1  under  this  subsection,  shall  set  the  standard  which  most 

2  adequately  assures,   to   the   extent  feasible,    on   the   basis 

3  of  the  best  available  evidence,  that  no  miner  will  suffer 

4  material  impairment  of  health  or  functional  capacity  even 

5  if  such  employee  has  regular  exposure  to  the  hazard  dealt 

6  with  by  such  standard  for  the  period  of  his  working  life. 

7  Development  of  standards  under  this  subsection  shall  be 

8  based  upon  research,  demonstrations,  experiments,  and  such 

9  other  information  as  may  be  appropriate.  In  addition  to  the 

10  attainment  of  the  highest  degree  of  health  and  safety  protec- 

11  tion  for  the  miner,  other  considerations  shall  be  the  number 

12  of  miners  exposed  to  the  hazard,  the  latest  available  scientific 

13  data  in  the  field,  the  feasibility  of  the  standard,  experience 
1*  gained  under  this  Act,  the  Occupational  Safety  and  Health 

15  Act  of  1970,  the  Federal  Coal  Mine  Health  and  Safety  Act 

16  of  1969,  and  the  Atomic  Energy  Act  of  1954,  and  experi- 
1?  ence  gained  by  appropriate  Federal  agencies  with  expertise 

18  relating  to  conditions  and  practices  in  mines  subject  to  this 

19  Act.  Whenever  practicable,  the  standard  promulgated  shall 

20  be  expressed  in  terms  of  objective  criteria  and  of  the  per- 

21  formance  desired. 

22  "(B)    Any  standard  dealing  with  toxic  materials  or 

23  harmful  physical  agents  promulgated  under  this  section  shall 

24  provide  for  miners  or  their  representatives  the  opportunity 

25  to  observe  monitoring  and  measuring  of  miner  exposures 


16 


15 

1  to  toxic  materials  or  harmful  physical  agents  required  to  be 

2  monitored  or  measured  under  such  standard  and  the  opportu- 

3  nity  for  access  to  the  records  thereof  required  to  be  main- 

4  tained  under  section  8  (b)  (3) .  Such  standard  shall  provide 

5  that  each  miner  or  former  miner  shall  have  access  to  such 

6  records  of  medical  examinations  and  other  tests  as  will  indi- 

7  cate  his  own  exposure  to  such  toxic  materials  or  harmful 

8  physical  agents,  and  each  operator  shall  promptly  notify  any 

9  miner  who  has  been  or  is  being  exposed  to  such  toxic  mate- 

10  rials  or  harmful  physical  agents  in  concentrations  or  at  levels 

11  which  exceed  those  prescribed  by  the  standard,  and  shall 

12  inform  any  miner  who  is  thus  being  exposed  of  the  correc- 

13  tive  action  being  taken.  Where  appropriate,  the  standard 

14  shall  provide  that  where  a  determination  is  made  that  a  miner 

15  may  suffer  a  material  impairment  of  health  or  functional 

16  capacity  by  reason  of  exposure  to  the  hazard  covered  by  the 

17  standard,  that  miner  shall  be  removed  from  such  exposure 

18  and  reassigned.  In  such  event,  the  standard  shall  also  pro- 

19  vide  that  there  shall  be  no  loss  of  earnings,  seniority,  or 

20  status    to    the    miner   as    a   result    of   such    removal    and 

21  reassignment. 

22  "  (6)  Any  standard  promulgated  under  this  section  shall 

23  prescribe  the  use  of  labels  or  other  appropriate  forms  of 

24  warning  as  are  necessary  to  insure  that  miners  are  ap- 

25  prised  of  all  hazards  to  which  they  are  exposed,  relevant 
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1  symptoms  and  appropriate  emergency  treatment,  and  proper 

2  conditions  and  precautions  of  safe  use  or  exposure.  Such 

3  standard  shall  also  prescribe  suitable  protective  equipment 

4  and  control  and  technological  procedures  to  be  used  in  con- 

5  nection  with  such  hazards  and  shall  provide  for  monitoring 

6  and  measuring  miner  exposure  at  such  locations  and  inter- 

7  vals,  in  such  manner  as  may  be  necessary  for  the  protection 

8  of  miners.  In  addition,  where  appropriate,  any  such  standard 

9  shall  prescribe  the  type  and  frequency  of  medical  examina- 

10  tions  and  other  tests  which  shall  be  made  available  by  the 

11  operator  or  at  his  cost,  to  miners  exposed  to  such  hazards  in 

12  order  to  most  effectively  determine  whether  the  health  of 

13  such  miners  is  adversely  affected  by  such  exposure.  In  the 

14  event  such  medical  examinations  are  in  the  nature  of  research, 

15  as  determined  by  the  Secretary  of  Health,  Education,  and 

16  Welfare,  such  examinations  may  be  furnished  at  the  expense 

17  of  the  Secretary  of  Health,  Education,  and  Welfare.  The 

18  results  of  such  examinations  and  tests  shall  be  furnished  only 

19  to  the  Secretary,  the  Secretary  of  Health,  Education,  and 

20  Welfare,  the  operator  or  his  authorized  agent  (except  in  the 

21  case  of  examinations  furnished  by  the  Secretary  of  Health, 

22  Education,  and  Welfare),  and,  at  the  request  of  the  miner, 

23  to  himself,  his  authorized  representative,  or  his  physician. 

24  The  Secretary,  in  consultation  with  the  Secretary  of  Health, 

25  Education,  and  Welfare,  may  by  rule  promulgated  pursuant 


18 

'       17 

1  to  section  553  of  title  5,  United  States  Code,  make  appropri- 

2  ate  modifications  in  the  foregoing  requirements  relating  to  the 

3  use  of  labels  or  other  tonus  of  warning,  monitoring  or  meas- 

4  uring,  and  medical  examinations,  as  may  he       irranted  by 

5  experience,  information,  or  medical  or  technological  develop- 

6  ments  acquired  subsequent  to  the  promulgation  of  the  rele- 

7  vant  standard. 

8  "  (7)    As    soon    as    possible    after    the    date    of   enact- 

9  ment  of  the  Mine  Safety  and  Health  Act  of  1977,  hut  in  no 

10  event  later  than  three  years  after  such  date,  the  Secretary  of 

11  Health,  Education,  and  Welfare  shall,  for  each  toxic  material 

12  or  harmful  physical  agent  which  is  on  the  list  required  under 

13  section  23(h)    and  which  is  not  covered  by  a  health  and 

14  safety  standard  promulgated  under  this  section,  determine 

15  under  such  section  23  (h)  whether  such  material  or  agent  is 

16  potentially  toxic  at  the  concentrations  in  which  it  is  used 

17  or  found  in  a  mine,  and  shall  immediately  submit  such  deter- 

18  ruination  to  the  Secretary,  together  with  all  pertinent  cri- 

19  teria.  Within  ninety  days  after  receiving  any  determination 

20  together  with  criteria  in  accordance  with  the  preceding  sen- 

21  tence,  the  Secretary  shall  either  appoint  an  advisory  com- 

22  mittee  to  make  recommendations  with  respect  to  a  health 

23  and  safety  standard  covering  such  material  or  agent  in  ac- 

24  cordance  with  paragraph    (1)    or  publish  a  proposed  rule 
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1  promulgating  such  a  health  and  safety  standard  in  accord- 

2  ance  with  paragraph  (2) . 

3  "(8)     In    determining    the    priority    for    establishing 

4  standards  under  this  section,  the  Secretary  shall  give  due 

5  regard  to  the  urgency  of  the  need  for  mandatory  health  and 

6  safety  standards,  including  the  recommendations  of  the  Sec- 

7  retary  of  Health,  Education,  and  Welfare  regarding  such 

8  need. 

9  "(c)  (1)  The  Secretary  shall  provide,  without  regard 
10  to  the  requirements  of  chapter  5,  title  5,  United  States  Code, 
IX  for  an  emergency  temporary  standard  to  take  immediate 

12  effect  upon  publication  in  the  Federal  Kegister  if  he  deter- 

13  mines   (A)   that  miners  are  exposed  to  grave  danger  from 

14  exposure  to  substances  or  agents  determined  to  be  toxic  or 

15  to  cause  injury  or  from  other  hazards,  and   (B)    that  such 

16  emergency  standard  is  necessary  to  protect  miners  from  such 

17  hazard. 

18  "(2)  Such  standard  shall  be  effective  until  superseded 

19  by  a  standard  promulgated  in  accordance  with  the  proce- 

20  dures  prescribed  in  paragraph   (3). 

21  "  (3)  Upon  publication  of  such  standard  in  the  Federal 

22  Register   the   Secretary   shall   commence   a  proceeding   in 

23  accordance  with  subsection  (b)  of  this  section,  and  the  stand- 

24  ard  as  published  shall  also  serve  as  a  proposed  rule  for  the 

25  proceeding.  The  Secretary  shall  promulgate  a  standard  under 
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1  this  paragraph  no  later  than  nine  months  after  publication 

2  of  the  emergency  standard  as  provided  in  paragraph    (2). 

3  "(d)    The  Secretary  may  establish  an  advisory  coni- 

4  mittee  to  assist  him  in  his  standard-setting  functions  under 

5  this  section.  Each  such  committee  shall  consist  of  not  more 

6  than  fifteen  members,  including  as  members  designees  of 

7  the  Secretary  of  Health,   Education,  and  Welfare  and   of 

8  the  Secretary  of  the  Interior,  and  including  among  its  mem- 

9  bers  an  equal  number  of  persons  qualified  by  experience  and 

10  affiliation  to  present  the   viewpoint  of   the   employers   in- 

11  volved,  and   of  persons  similarly  qualified   to  present  the 

12  viewpoint  of  the  workers  involved,  as  well  as  one  or  more 

13  representatives  of  mine  health  and  safety  agencies  of  the 

14  States.  Any  such  advisory  committee  may  also  include  such 

15  other  persons  as  the  Secretary  may  appoint  who  are  qualified 

16  by  knowledge  and  experience  to  make  a  useful  contribu- 
1?  tion  to  the  work  of  such  committee,  including  one  or  more 

18  representatives  of  professional  organizations  of  technicians 

19  or  professionals  specializing  in  mine  safety  or  health,  and 

20  one  or  more  representatives  of  nationally  recognized  stand- 

21  ards-producing   organizations,   but  the   number   of  persons 

22  so  appointed  to  any  such  advisory  committee  shall  not  exceed 

23  the  number  appointed  to  such  committee  as  representatives 

24  of  Federal  and  State  agencies.  Persons  appointed  to  advisory 

25  committees  from  private  life  shall  be  compensated  in  the 
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1  same  manner  as  consultants  or  experts  under  section  3109 

2  of  title  5,  United  States  Code.  The  Secretary  shall  pay  to 

3  any  State  which  is  the  employer  of  a  member  of  such  a 

4  committee  who  is  a  representative  of  the  mine  health  or  safety 

5  agency  of  that  State,  reimbursement  sufficient  to  cover  the 

6  actual  cost  to  the  State  resulting  from  such  representative's 

7  membership  on  such  committee.  Any  meeting  of  such  com- 

8  mittee  shall  be  open  to  the  public  and  an  accurate  record 

9  shall  be  kept  and  made  available  to  the  public.  No  member 

10  of  such  committee    (other  than  representatives  of  employ- 

11  ers  and  employees)   shall  have  an  economic  interest  in  any 

12  proposed  rule. 

13  "(e)   Any  person  who  may  be  adversely  affected  by  a 

14  standard  issued  under  this  section  may  at  any  time  prior  to 

15  the  sixtieth  day  after  such  standard  is  promulgated  file  a 

16  petition  challenging  the  validity  of  such  standard  with  the 

17  United  States  court  of  appeals  for  the  circuit  wherein  such 

18  person  resides  or  has  his  principal  place  of  business,  for  a 

19  judicial  review  of  such  standard.  A  copy  of  the  petition  shall 

20  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sec- 

21  retary.  The  filing  of  such  petition  shall  not,  unless  otherwise 

22  ordered  by  the  court,  operate  as  a  stay  of  the  standard.  The 

23  determinations  of  the  Secretary  shall  be  conclusive  if  sup- 

24  ported  by  substantial  evidence  in  the  record  considered  as  a 

25  whole. 
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1  "variances 

2  "Sec.  6.   (a)   Any  affected  operator  may  apply  to  the 

3  Secretary  for  a  rule  or  order  for  a  variance  from  a  standard 

4  promulgated  under  section  5.  Affected  miners  shall  he  given 

5  notice  of  each  such  application  and  an  opportunity  to  par- 

6  ticipate  in  a  hearing.  The  Secretary  shall  issue  such  rule 

7  or  order  if  he  determines  on  the  record,  after  opportunity  for 

8  an  inspection   where  appropriate  and  a   hearing,    that  the 

9  proponent   of    the    variance    has    demonstrated    by    a    pre- 

10  ponderance  of  the  evidence  that  the  conditions,  practices, 

11  means,  methods,  operations,  or  processes  used  or  proposed  to 

12  be  used  by  an  operator  will  provide  employment  and  places 

13  of  employment  to  his  miners  which  are  as  safe  and  healthful 

14  as  those  which  would  prevail  if  he  complied  with  the  sb.nd- 

15  ard.  The  rule  or  order  so  issued  shall  preserve  the  conditions 

16  the  operator  must  maintain,  and  the  practices,  means,  meth- 

17  ods,   operations,   and  processes  which  he  must  adopt  and 

18  utilize  to  the  extent  they  differ  from  the  standard  in  question. 

19  Such  a  rule  or  order  may  be  modified  or  revoked  upon   ip- 

20  plication  by  an  affected  operator  or  miner,  or  by  the  Secre- 

21  tary  on  his  own  motion,  in  the  manner  prescribed  for  its 

22  issuance  under  this  subsection  at  any  time  after  six  months 

23  from  its  issuance. 

24  "(b)    The  Secretary  may  grant  a  variance  from  any 

25  standard  or  portion   thereof  whenever  he  determines,   or 
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1  the  Secretary  of  Health,  Education,  and  Welfare  or  the 

2  Secretary  of  the  Interior  certifies,   that  such  variance  is 

3  necessary  to  permit  an  operator  to  participate  in  an  experi- 

4  ment  approved  by  him  or  by  the  Secretary  of  Health, 

5  Education,  and  Welfare  or  the  Secretary  of  the  Interior  de- 

6  signed  to  demonstrate  or  validate  new  and  improved  tech- 

7  niques  to  safeguard  the  health  or  safety  of  miners,  if  the 

8  Secretary  determines  that  adequate  protection  is  afforded 

9  to  the  health  and  safety  of  miners. 

10  "(c)  (1)    Any  operator  may  apply  to  the  Secretary 

11  for  a  temporary  order  granting  a  variance  from  a  standard 

12  or  any  provision  thereof  promulgated  under  section  5.  Such 

13  temporary  order  shall  be  granted  only  if  the  operator  files 

14  an  application  which  meets  the  requirements  of  paragraph 

15  (2)    and  establishes  that    (A)    he   is  unable   to  comply 

16  with  a  standard  by  its  effective  date  because  of  unavailability 
17.  of  professional  or  technical  personnel  or  of  materials  and 

18  equipment  needed  to  come  into  compliance  with  the  standard 

19  or  because  necessary  construction  or  alteration  of  facilities 

20  cannot  be  completed  by  the  effective  date,  (B)  he  is  taking 

21  all   available   steps    to   safeguard   his   miners   against   the 

22  hazards   covered  by   the   standard,   and    (C)    he   has   an 

23  effective   program   for   coming   into   compliance   with    the 

24  standard  as  quickly  as  practicable.  Any  temporary  order 

25  issued  under  this  subsection  shall  prescribe   the  practices, 
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1  means,  methods,  operations,  and  processes  which  the  oper- 

2  a  tor  must  adopt  and  use  while  the  order  is  in  effect  and 

3  state  in  detail  his  program  for  coming  into  compliance  with 

4  the  standard.  Such  a  temporary  order  may  he  granted  only 

5  after  notice  to  miners  and  an  opportunity  for  a  hearing: 

6  Provided,  That  the  Secretary  may  issue  one  interim  order 

7  to  he  effective  until  a  decision  is  made  on   the  hasis  of 

8  the   hearing.   No   temporary   order   may   be   in   effect   for 

9  longer  than  the  period  needed  by  the  operator  to  achieve 

10  compliance   with  the   standard  or  one  year,    whichever  is 

11  shorter,  except  that  such  an  order  may  be  renewed  not  more 

12  than  twice  so  long  as  the  requirements  of  this  subsection 

13  are  met  and  if  an  application  for  renewal  is  filed  at  least 

14  ninety  days  prior  to  the  expiration  date  of  the  order.  No 

15  interim  renewal  of  an  order  may  remain  in  effect  for  longer 

16  than  one  hundred  and  eighty  days. 

17  "(2)   An  application  for  a  temporary  order  under  this 

18  subsection  shall  contain— 

19  "  (A)    a  specification   of  the   standard  or  portion 

20  thereof  from  which  the  operator  seeks  a  variance; 

21  "  (B)   a  representation  by  the  operator,  supported 

22  by  representations  from  qualified  persons  having  first- 

23  hand  knowledge  of  the  facts  represented,   that  he  is 

24  unable  to  comply  with  the  standard  or  portion  thereof 

25  and  a  detailed  statement  of  the  reasons  therefor; 
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1  .<"  (C)  a  statement  of  the  steps  he  has  taken  and  will 

2  take  (with  specific  dates)  to  protect  miners  against  the 

3  hazard  covered  by  the  standard ; 

4  .   "  (D)  a  statement  of  when  he  expects  to  be  able  to 

5  comply  with  the  standard  and  what  steps  he  has  taken 

6  and  what  steps  he  will  take   (with  dates  specified)   to 

7  come  into  compliance  with  the  standard;  and 

8  .■;.■"  (E)  a  certification  that  he  has  informed  his  miners 

9  of  the  application  by  giving  a  copy  thereof  to  their  au- 

10  thorized  representative,  posting  a  statement  giving  a 

11  summary  of  the  application  and  specifying  where  a 

12  copy  may  be  examined  at  the  place  or  places  where 

13  notices  to  miners  are  normally  posted,  and  by  other  ap- 

14  propriate  means. 

15  A  description  of  how  miners  have  been  informed  shall  be 

16  contained  in  the  certification.  The  information  to  employees 

17  shall  also  inform  them  of  their  right  to  petition  the  Secretary 

18  for  a  hearing. 

19  "(d)   The  Secretary,  on  the  record,  after  notice  and 

20  opportunity  for  a  hearing  may  provide  such  reasonable  limi- 

21  tations  and  may  make  such  rules  and  regulations  allowing 

22  reasonable  variations,  tolerances,  and  exemptions  to  and  from 

23  any  or  all  provisions  of  this  Act  as  he  may  find  necessary 

24  and  proper  to  avoid  serious  impairment  of  the  national  de- 

25  fense,  Such  action  shall  not  .be  in  effect  for  more  than  six 
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1  months  without  notification  to  affected  miners  and  an  oppor- 

2  tunity  being  afforded  for  a  hearing. 

3  "(e)   Whenever    the   Secretary    grants   any    variance, 

4  variation,  tolerance,  or  exception  under  this  section,  he  shall 

5  include  a  statement  of  the  reasons  for  such  action,  which  shall 

6  be  published  in  the  Federal  Register. 

7  "inspections 

8  "Sec.  7.   (a)   In  order  to  carry  out  the  purposes  of  this 

9  Act,  the  Secretary,  or  the  Secretary  of  Health,  Education, 

10  and  Welfare,  or  an  authorized  representative  of  either,  upon 

11  presenting  appropriate  credentials  to  the  owner,  operator,  or 

12  agent  in  charge,  is  authorized — 

13  "  ( 1 )    to  enter  without  delay,  and  at  reasonable 

14  times,  any  mine  subject  to  this  Act,  and 

15  "(2)    to   inspect   and   investigate,   during  regular 

16  working  hours  and  at  other  reasonable  times,  within 

17  reasonable  limits,  and  in  a  reasonable  manner,  any  such 

18  and  all  pertinent  conditions,  structures,  machines,  appa- 

19  ratus,  devices,  equipment,  and  materials  therein,  and  to 

20  consult  privately  with  any  such  employer,  owner,  oper- 

21  ator,  agent,  or  miner.  In  carrying  out  the  requirements 

22  of  this  section  in  each  mine,  the  Secretary  shall  make 

23  inspections  of  each  entire  underground  mine  at  least  four 

24  times  a  year  and  inspections   of  each   entire  surface 

25  mine  and  each  milling  operation  of  a  mine  at  least  two 
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1  times  a  year.  No  advance  notice  shall  be  given  for  any 

2  inspection   or  investigation  under  this   section   except 

3  upon  the  authorization  of  the  Secretary. 

4  "  (b)  In  making  his  inspections  and  investigations  under 

5  this  Act   the  Secretary  may  require   the  attendance  and 

6  testimony  of  witnesses  and  the  production  of  evidence  under 

7  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage 

8  that  are  paid  witnesses  in  the  courts  of  the  United  States. 

9  In  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to 

10  obey  such  an  order,  any  district  court  of  the  United  States 

11  or  the  United  States  courts  of  any  territory  or  possession, 

12  within  the  jurisdiction  of  which  such  person  is  found,  or  re- 

13  sides  or  transacts  business,   upon  the   application  by  the 

14  Secretary,  shall  have  jurisdiction  to  issue  to  such  person 

15  an  order  requiring  such  person  to  appear  to  produce  evidence 

16  if,  as,  and  when  so  ordered,  and  to  give  testimony  relating 

17  to  the  matter  under  investigation  or  in  question,  and  any 

18  failure  to  obey  such  order  of  the  court  may  be  punished  by 

19  said  court  as  a  contempt  thereof. 

20  "(c)    Subject  to  regulations  issued  by  the  Secretary, 

21  a  representative  of  the  operator  and  a  representative  author- 

22  ized  by  his  miners  shall  be  given  an  opportunity  to  accom- 

23  pany  the  Secretary  or  his  authorized  representative  during 

24  the  inspection  of  any  mine  under  subsection    (a) .  Where 

25  there  is  no  authorized  miner  representative,  the  Secretary  or 
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1  Lis  authorized  representatives  shall  consult  with  a  reasonable 

2  number  of  miners  concerning  matters  of  health  and  safety  in 

3  the  mine.  To  the  extent  that  the  inspector  determines  that 

4  more  than  one  representative  from  each  party  would  further 

5  aid  the  inspection,  he  can  permit  each  party  to  have  an  equal 

6  number  of  such  additional  representatives.  Any  representa- 

7  tive  of  miners  who  is  also  an  employee  of  the  operator  shall 

8  suffer  no  loss  of  pay  as  a  result  of  his  participation  in  the 

9  inspection  made  under  this  subsection. 

10  "(d)  (1)   Any  miner  or  representative  of  miners  who 

11  believes   that   a    violation    of   section    4  (a)     exists    which 

12  may    cause   injury,    or    that   an   imminent   danger   exists, 

13  may  request  an  inspection  by  giving  notice  to  the  Secretary 

14  or  his  authorized  representative  of  such  violation  or  danger. 

15  Any  miner  or  representative  of  miners  who  requests  such 

16  an  inspection  on  the  grounds  that  an  imminent  danger  exists 

17  shall  notify  the  operator  of  such  request,  but  compliance  by 

18  such  miner  or  representative  with  the  requirement  of  this 

19  sentence  shall  not  be  a  jurisdictional  prerequisite  to  the  en- 

20  forcement  of  any  provision  of  this  Act.  Upon  such  notification 

21  the  Secretary  shall  make  a  special  inspection  in  accordance 

22  with  the  provisions  of  this  section  as  soon  as  practicable,  to 

23  determine  if  such   violation   or   danger   exists,   unless   the 

24  Secretary  determines  there  are  no  reasonable  grounds  to 

25  believe  that  a  violation  or  danger  exists,  in  which  case  he 
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1  shall  notify  the  miners  or  representative  of  the  miners  in 

2  writing  of  such  determination.  The  Secretary  shall  make 

3  an  inspection  or  give  notification  under  the  preceding  sen- 

4  tence  within  thirty  days  after  receipt  by  the  Secretary  of  a 

5  notification  of  violation  or  imminent  danger  under  the  first 

6  sentence  of  this  paragraph. 

7  "(2)    Prior  to   or  during  any  inspection  of  a  mine, 

8  any  miners  or  representative  of  miners  employed  in  such 

9  mine  may  notify  the  Secretary  or  any  representative  of  the 

10  Secretary  responsible  for  conducting  the  inspection  of  any 

11  violation  of  this  Act  which  they  have  reason  to  believe  exists 

12  in  such  mine.  The  Secretary  shall  inspect  such  alleged  viola- 

13  tion  as  soon  as  practicable  after,  but  in  no  event  later  than  ten 
1^  days  after,  receipt  of  such  notification,  except  as  provided 

15  under  the  following  sentence.  The  Secretary  shall,  by  regula- 

16  tion,  establish  procedures  for  informal  review  of  any  refusal 
1^  by  a  representative  of  the  Secretary  to  conduct  an  inspection 

18  or  issue  a  citation  with  respect  to  any  such  alleged  violation 

19  and  shall  furnish  the  miners  or  representatives  of  miners 

20  requesting  such  review  a  written  statement  of  the  reasons- for 

21  the  Secretary's  final  disposition  of  the  case  within  thirty  days 

22  after  the  request  for  informal  review. 

2^  "(3)  Upon  the  request  of  any  individual  giving  notice 

2^  under  this  subsection,  his  name  and  the  names  of  individual 

2^  miners  referred  to  in  such  notice  shall  not  appear  on  any 
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1  record  published,  released,  or  made  available  under  this  Act. 

2  A  copy   (subject  to  the  requirement  of  the  preceding  sen- 

3  tence)    of  any  notice  given  under  this  subsection  shall  be 

4  given,  at  the  time  of  the  inspection,  to  the  operator. 

5  "beqtjibements  in  cases  of  accidents;  records 

6  and  reports 

7  "Sec.   8.    (a)  (1)    For  purposes  of  this  section,   the 

8  term  'accident'  includes  any  mine  explosion,  ignition,  fire, 

9  unintentional  roof  fall,  or  inundation,  whether  or  not  results 

10  ing  in  the  death  or  injury  of  any  miner,  and  includes  any 

11  other  accident  which  results  in  the  death  or  injury   (other 

12  than  a  minor  injury  requiring  only  first  aid  treatment  and 

13  which  does  not  involve  medical  treatment,  loss  of  conscious- 
ly ness,  restriction  of  work  or  motion,  or  transfer  to  another 

15  job)   of  any  miner. 

16  "  (2)  Each  accident  in  a  mine  shall  be  investigated  by 

17  the  operator  or  his  agent  to  determine  the  cause  and  the 

18  means  of  preventing  a  recurrence.  Records  of  such  accidents 

19  and  investigations,  together  with  a  description  of  any  con- 

20  ditions  similar  to  those  which  caused  the  accident  which  exist 

21  in  other  areas  of  the  mine,  and  a  description  of  the  actions 

22  taken  by  the  operator  to  prevent  a  similar  accident  in  the 

23  same  or  another  area  of  the  mine,  shall  be  kept  by  the  opera- 

24  tor  and  made  available  to  the  Secretary  or  his  authorized 

25  representative.  Such  records  shall  be  open  for  inspection  by 
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3  miners  or  representatives  of  miners  who  are  accompanying 

2  the  Secretary  or  his  authorized  representative  pursuant  to 

3  section  7  (c) . 

4  "  (3)  In  the  event  of  any  accident  occurring  in  a  mine, 

5  the  operator  shall  promptly  notify  the  Secretary  thereof  and 

6  shall  take  appropriate  measures  to  prevent  the  destruction  of 

7  any  evidence  which  would  assist  in  investigating  the  cause  or 

8  causes  thereof.  In  the  event  of  any  accident  occurring  in  a 

9  mine  where  rescue  and  recovery  work  is  necessary,  the  Soc- 
io retary  or  an  authorized  representative  of  the  Secretary  shall 

11  take  whatever  action  he  deems  appropriate  to  protect  the 

12  life  of  any  person,  and  he  may,  if  he  deems  it  appropriate, 

13  supervise  and  direct  the  rescue  and  recovery  activity  in  such 

14  mine. 

15  "(4)    During  any  inspection  in  accordance  with  sec- 

16  tion  7,  the  Secretary  or  his  authorized  representative  shall 

17  investigate  all  conditions  relating  to  accidents  which  have 

18  occurred   in   such   mine,    shall   review   records   pertaining 

19  to  accidents  required  to  be  maintained  under  this  section, 

20  and  shall  determine  whether  actions  have  been  taken  by 

21  the  operator  to  prevent  accidents  similar  to  any  such  acci- 

22  dents  so  recorded,  and  whether  any  failure  to  take  preventive 

23  action  violates  any  health  and  safety  standard  promulgated 

24  under  section  5. 

25  "(b)  (1)  Each  operator  shall  keep  and  make  available 
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1  to  the  Secretary  or  the  Secretary  of  Health,   Education, 

2  and  Welfare,  or  the  Secretary  of  the  Interior,  such  records 

3  regarding  his  activities  relating  to  this  Act  as  the  Secre- 

4  tary,  after  consultation  with  the  Secretary  of  Health,  Edu- 

5  cation,  and  Welfare  and  the  Secretary  of  the  Interior,  may 

6  prescribe  by  regulation  as  necessary  or  appropriate  for  the 

7  enforcement   of    this    Act    or    for    developing    information 

8  regarding  the  causes  and  prevention  of  accidents  and  ill— 

9  nesses  in  the  mines  subject  to  this  Act.  In  order  to  carry  out 

10  the  provisions  of  this  subsection  such  regulations  may  include 

11  provisions  requiring  operators  to  conduct  periodic  inspec- 

12  tions. 

13  "(2)    The  Secretary,  in  cooperation  with  the  Secre- 

14  tary  of  Health,  Education,  and  Welfare  and  the  Secretary 

15  of   the  Interior,   shall  prescribe   regulations  requiring  op- 

16  erators  to  maintain  accurate  records  of,  and  to  make  prompt 

17  reports  on,  work-related  deaths  and  injuries    (other  than 

18  minor  injuries  requiring  only  first  aid  treatment  and  which 

19  do  not  involve  medical  treatment,  loss  of  consciousness,  re- 

20  striction  of  work  or  motion,  or  transfer  to  another  job) .  The 

21  Secretary  shall  forward  to  the  Secretary  of  Health,  Educa- 

22  tion,  and  Welfare  records  of  such  deaths  and  injuries  which 

23  are  caused  by  disease. 

24  "(3)  The  Secretary,  in  cooperation  with  the  Secretary 

25  of  Health,  Education,  and  Welfare,  shall  issue  regulations 
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1  requiring  operators  to  maintain  for  an  appropriate  length  of 

2  time  accurate  records  of  miner  exposures  to  potentially  toxic 

3  materials  or  harmful  physical  agents  which  are  required  to 

4  he  monitored  or  measured  under  section  5,  and  shall  develop 

5  and  maintain  an  effective  program  of  collection,  compilation, 

6  and  analysis  of  statistics  relating  to  health  and  safety  in 

7  mines  subject  to  this  Act,  including  accurate  statistics  on  all 

8  disabling,  serious,  or  significant  work  injuries,  whether  or 

9  not  involving  loss  of  time  from  work,  other  than  minor  in- 

10  juries  requiring  only  first  aid  treatment  and  which  do  not 

11  involve  medical  treatment,  loss  of  consciousness,  restriction 

12  of  work  or  motion,  or  transfer  to  another  job. 

13  "minimum  burden  on  small  business 

14  "Sec.  9.    (a)    Any  information  obtained  by  the  Sec- 

15  retary,  the  Secretary  of  Health,  Education,  and  Welfare, 

16  or  a  State  agency  under  this  Act  shall  be  obtained  with  a 

17  minimum  burden  upon  operators  of  small  mines  subject  to 

18  this  Act.  Unnecessary  duplication  of  efforts  in  obtaining  in- 

19  formation  shall  be  reduced  to  the  maximum  extent  feasible. 

20  "(b)   The  Secretary  shall  provide  to  each  operator  of 

21  a  mine  subject  to  this  Act  an  accurate  and  complete  copy 

22  of  the  health  and  safety  standards  promulgated  under  sec- 

23  tion  5  including  any  emergency  temporary  standard  under 

24  subsection  (d)  of  such  section,  together  with  any  regulations 

25  under  this  Act  which  affect  such  operator,  at  the  first  inspec- 
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1  tion  in  accordance  with  section  7  which  occurs  after  ( 1 )  the 

2  commencement  of  operations  in  such  mine  or  (2)  the  effec- 

3  tive  date  of  section  2  of  the  Mine  Safety  and  Health  Act  of 

4  19771,  whichever  is  later,  and  at  least  once  each  year  after 

5  that  inspection.  In  addition,  at  each  inspection  of  a  mine  in 

6  accordance  with  section  7,  the  Secretary  shall  furnish  the 

7  operator  with  current  copies  of  any  such  standards  and  regu- 
S  lations  which  have  been  changed  since  the  previous  inspection 
9  of  such  mine.  Compliance  with  this  subsection  shall  not  be  a 

10  jursidictional  prerequisite  to  the  enforcement  of  any  provision 

11  of  this  Act. 

12  "miner  education  and  access  to  information 

13  "Sec.  10.   (a)   Copies  of  records  of  miner  exposures  to 

14  toxic  materials  or  harmful  physical  agents  required  to  be 

15  maintained  under  section  8(b)  (3)  shall  be  furnished  to  the 

16  Director  of  the  National  Institute  for  Occupational  Safety 

17  and  Health  established  under  section  22  of  the  Occupational 

18  Safety  and  Health  Act  of  1970  upon  request.  The  Director 

19  of  the  National  Institute  for  Occupational  Health  and  Safety 

20  shall  advise  miners  (or  their  authorized  representatives)  and 

21  the  operator  (or  his  agent)  on  any  injury  or  risk  of  injury 

22  indicated  by  such  records,  as  he  deems  appropriate. 

23  "(b)  (1)    The  Secretary,  in  cooperation  with  the  Di- 

24  rector  of  the   National  Institute   for   Occupational   Safety 

25  and  Health,  and  in  cooperation  with  any  State  program  of 
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1  education  and  training  in  the  field  of  mine  safety  and  health, 

2  shall  cany  out  a  program  of  education  and  training  for 

3  miners  employed  in  mines  subject  to  this  Act.  Such  program 

4  shall  include  publications  to  be  made  available  to  such  miners 

5  and  regular  visits  by  health  experts  to  such  mines,  for  the 

6  purpose  of  improving  the  health  and  safety  of  such  mines, 

7  and  assistance  to  miners    (or  their  authorized  representa- 

8  tives)    in  evaluating  their  exposures  to  toxic  materials  or 

9  harmful  physical  agents. 

10  "  (2)  As  part  of  the  program  of  education  and  training 

11  for  miners  under  this  subsection,  the  Secretary  shall  develop, 

12  publish,  and  disseminate   to  miners  manuals,   and  annual 

13  supplements  to  or  revisions  of  such  manuals,  which  contain 

14  an  explanation  of  all  health  and  safety  standards  promul- 

15  gated  under  section  5  and  all  regulations  under  this  Act 

16  which  affect  the  health  and  safety  of  miners,  and  an  explana- 

17  tion  of  personal  protective  equipment  and  the  use  of  such 

18  equipment.  Such  manuals  shall  be  designed  so  as  to  assist 

19  miners  to  become  more  knowledgeable  with  respect  to  health 

20  and  safety  in  mines. 

21  "(c)    The  Secretary  shall  issue  regulations  requiring 

22  that  operators,  through  posting  of  notices  or  other  appro- 

23  priate  means,  keep  their  miners  informed  of  their  protections 

24  and  obligations  under  this  Act,   including  the  provisions 

25  of  applicable  standards.  Such  regulations  shall  provide  for 
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1  the  posting,  at  conspicuous  locations,  of  notices  (to  be  pro- 

2  vided  to  operators  by  the  Secretary)    which  shall  advise 

3  miners  of  such  protections  and  obligations  together  with 

4  the  address  and  telephone  number  of  the  nearest  regional 

5  office  of  the  Department  of  Labor.  Copies  of  the  health 

6  and  safety  standards  promulgated  under  section  5  and  reg- 

7  ulations  under  this  Act  which  affect  such  operators  which 
g  are  furnished  to  such  operators  under  section  10(b)  shall 
9  be  available  in  a  location  in  or  about  each  mine  subject 

10  to  this  Act  which  is  easily  accessible  by  miners  and  at  which 

11  miners  check  in  and  out  on  a  daily  basis. 

12  "citations 

13  "Sec.  11.   (a)  If,  upon  inspection  or  investigation,  the 

14  Secretary  or  his  authorized  representative  believes  that  an 

15  operator  of  a  mine  subject  to  this  Act  has  violated  a  require- 

16  ment  of  section  4  of  this  Act,  of  any  standard,  rule,  or 

17  order  promulgated  pursuant  to  section  5  of  this  Act,  or  of 

18  any  regulations  prescribed  pursuant  to  this  Act,  he  shall  with 

19  reasonable  promptness  issue  a  citation  to  the  operator.  Each 

20  citation  shall  be  in  writing  and  shall  describe  with  partic- 

21  ularity  the  nature  of  the  violation,  including  a  reference  to 

22  the  provision  of  the  Act,  standard,  rule,  regulation,  or  order 

23  alleged  to  have  been  violated.  In  addition,  the  citations  shall 

24  fix  a  reasonable  time  for  the  abatement  of  the  violation.  The 

25  Secretary   may   prescribe   procedures   for   the  issuance   of 
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1  a  notice  in  lieu  of  a  citation  with  respect  to  de  minimis  viola- 

2  tions  which  have  no  substantial  direct  or  immediate  rela- 

3  tionship  to  safety  or  health. 

4  "(b)  Each  citation  issued  under  this  section,  or  a  copy 

5  or  copies  thereof,  shall  be  prominently  posted,  as  prescribed 

6  in  regulations  issued  by  the  Secretary,   at  or  near  each 

7  place  a  violation  referred  to  in  the  citation  occurred,  and 

8  at  a  location  in  or  about  the  mine  in  which  the  violation 

9  occurred  at  which  miners  check  in  and  out  on  a  daily  basis. 

10  "(c)  No  citation  may  be  issued  under  this  section  after 

11  the  expiration  of  six  months  following  the  occurrence  of  any 

12  violation. 

13  "closure  procedures 

14  "Sec.  12.   (a)  (1)   If,  upon  any  inspection  or  investiga- 

15  tion  of  a  mine  which  is  subject  to  this  Act,  an  authorized 

16  representative    of   the   Secretary   finds    that   conditions    or 

17  practices  in  such  mine  are  such  that  an  imminent  danger 

18  exists,  such  representative  shall  determine  the  extent  of  the 

19  area   of  such   mine   throughout  which   the   danger  exists, 

20  and  issue  an  order  requiring  the  operator  of  such  mine  to 

21  cause  all  persons,   except   those  referred   to   in   subsection 

22  (a)  (2),  to  be  withdrawn  from,  and  to  be  prohibited  from 

23  entering,  such  area  until  an  authorized  representative  of  the 

24  Secretary  determines  that  such  imminent  danger  no  longer 

25  exists.  The  issuance  of  an  order  under  this  subsection  shall 
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1  not  preclude  the  issuance  of  a  citation  under  section  11  or 

2  the  proposing  of  a  penalty  under  section  16. 

3  "(2)   Persons  who  shall  not  be  prohibited  from  enter- 

4  ing  an  area  of  a  mine  under  an  order  issued  under  para- 

5  graph  (1)  are: 

6  "(A)   any  person  whose  presence  in  such  area  is 

7  necessary,  as  determined  jointly  by  the  operator  of  the 

8  mine  and  an  authorized  representative  of  the   Secre- 

9  tary,  or  as  determined  by  an  authorized  representative 

10  of  the  Secretary,  to  eliminate  the  danger  described  in 

11  the  order; 

12  "(B)   any  public  official  whose  official  duties  re- 

13  quired  him  to  enter  such  area ;  or 

14  "(C)   any  legal  or  technical  consultant,  or  any  rep- 

15  resentative  of  the  employees  of  the  mine,  who  is  a  cer- 

16  tified  person  qualified  to  make  mine  examinations,  or  is 

17  accompanied  by  such  a  person,  and  whose  presence  in 

18  such  area  is  necessary,  as  determined  jointly  by  the 

19  operator  of  the  mine  and  an  authorized  representative  of 

20  the  Secretary,  or  as  determined  by  an  authorized  rep- 

21  resentative  of  the  Secretary,  for  the  proper  investiga- 

22  tion  of  the  conditions  described  in  the  order. 

23  "(3)  Whenever  and  as  soon  as  an  inspector  concludes 

24  that  conditions  or  practices  described  in  paragraph  ( 1 )  exist 

25  in  any  mine,  he  shall  inform  the  affected  miners  and  operators 
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1  of  the  danger  and  that  he  is  issuing  an  order  under  this  sub- 

2  section. 

3  "  (b)   If  the  Secretary  arbitrarily  or  capriciously  fails 

4  to  take  appropriate  action  under  subsection  (a),  any  miner 

5  who  may  be  injured  by  reason  of  such  failure,  or  the  repre- 

6  sentative  of  such  miners,  may  bring  an  action  against  the 

7  Secretary  in  the  United  States  district  court  for  the  district 

8  in  which  the  imminent  danger  is  alleged  to  exist  or  the  opera- 

9  tor  has  its  principal  office,  or  for  the  District  of  Columbia,  for 

10  an  order  to  compel  the  Secretary  to  issue  such  an  order  and 

11  for  such  further  relief,  as  may  be  appropriate. 

12  "  (c)  If,  upon  any  inspection  or  investigation  of  a  mine 

13  which  is  subject  to  this  Act,  an  authorized  representative  of 

14  the  Secretary  finds  that  there  has  been  a  failure  to  correct  a 

15  violation  for  which  a  final  order  is  in  effect  under  section  13, 

16  within  the  time  period  specified  pursuant  to  a  citation  under 

17  section  11(a),  he  shall  also  find  the  extent  of  the  area 

18  which  is  affected  by  such  violation.   Thereupon,  he  may 

19  promptly  make  an  order  requiring  the  operator  of  such  mine 

20  to  cause  all  persons  in  such  area,  except  those  referred  to  in 

21  subsection  (a)  (2) ,  to  be  withdrawn  from,  and  to  be  prohib- 

22  ited  from  entering,  such  area  until  an  authorized  representa- 

23  tive  of  the  Secretary  determines  that  such  violation  has  been 

24  corrected.  The  issuance  of  an  order  under  this  subsection,  shall 
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1  not  preclude  the  issuance  of  a  citation  under  section  1 1  or  the 

2  proposing  of  a  penalty  under  section  16. 

3  "(d)  Orders  issued  pursuant  to  this  section  shall  contain 

4  a  detailed  description  of  the  conditions  or  practices  which 

5  cause  and  constitute  an  imminent  danger  or  a  violation  of 

6  any  health  or  safety  standard  promulgated  under  section  5 

7  or  a  violation  of  section  4,  as  the  case  may  be,  and,  where 

8  appropriate,  a  description  of  the  area  of  the  mine  from 

9  which   persons   must   be   withdrawn   and   prohibited   from 

10  entering. 

11  "(e)  Each  order  issued  under  this  section  shall  be  given 

12  promptly  to  the  operator  or  his  agent  by  an  authorized  rep- 

13  resentative  of  the  Secretary  issuing  such  order,  and  all  such 

14  orders  shall  be  in  writing  and   shall   be   signed   by   such 

15  representative. 

16  "(f)   The  Secretary  shall  by  regulation  establish  a  pro- 

17  cedure  for  informal  review  of  any  closure  order  issued  under 

18  this  subsection  (c),  and  the  Secretary  may,  in  modifying  or 

19  setting  aside  such  order,  order  that  the  operator  shall  not  be 

20  obligated  for  part  of,  or  all  of,  the  compensation  to  which 

21  miners  are  entitled  under  section  24,  and  shall  furnish  any 

22  operator  requesting  such  review  a  written  statement  of  the 

23  reasons  for  the  Secretary's  final  disposition  of  the  matter 

24  within  three  days  after  the  request  for  informal  review. 

25  "(g)  Any  person  adversely  affected  or  aggrieved  by 
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1  an  order  issued  under  this  section  may  obtain  a  review  of 

2  such  order  in  the  United  States  district  court  for  the  district 

3  in  which  the  danger  or  violation  is  alleged  to  exist  or  in 

4  which  the  operator  has  its  principal  office  by  filing  in  such 

5  court  within  sixty  days  following  the  issuance  of  such  order 

6  a  written  petition  praying  that  the  order  be  modified  or  set 

7  aside,  and  the  court  may,  in  modifying  or  setting  aside  such 

8  order,  order  that  the  operator  shall  not  be  obligated  for  part 

9  of,  or  all  of,  the  compensation  to  which  miners  are  entitled 

10  under  section  24.  The  modification  or  setting  aside  of  such 

11  an  order  by  any  court  shall  not  preclude  the  issuance  of  a 

12  citation  under  section  1 1  or  the  proposing  of  a  penalty  under 

13  section  16. 

14  "procedures  for  enforcement 

15  "Sec.  13.    (a)   If,  after  an  inspection  or  investigation, 

16  the  Secretary  issues  a  citation  under  section  11  (a) ,  he  shall, 

17  within  a  reasonable  time  after  the  termination  of  such  inspec- 

18  tion  or  investigation,  notify  the  operator  by  certified  mail  of 

19  the  penalty,  if  any,  proposed  to  be  assessed  under  section  16 

20  and  that  the  operator  has  fifteen  working  days  within  which 

21  to  notify  the  Secretary  that  he  wishes  to  contest  the  citation 

22  or  proposed  assessment  of  penalty.  If,  within  fifteen  working 

23  days  after  the  receipt  of  the  notice  issued  by  the  Secretary 

24  the  operator  fails  to  notify  the  Secretary  that  he  intends  to 

25  contest  the  citation  or  proposed  assessment  of  penalty,,  and 
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1  no  notice  is  filed  by  any  miner  or  representative  of  miners 

2  under  subsection   (c)   within  fifteen  working  days  after  the 

3  citation  is  posted  under  section  11  (b) ,  the  citation  and  the 

4  assessment,  as  proposed,  shall  be  deemed  a  final  order  of  the 

5  Commission  and  not  subject  to  review  by  any  court  or 

6  agency. 

7  "  (b)  If  the  Secretary  has  reason  to  believe  that  an 

8  operator  has  failed  to  correct  a  violation  for  which  a  citation 

9  has  been  issued  within  the  period  permitted  for  its  correction 

10  (which  period  shall  not  end  until  the  entry  of  a  final  order 

11  by  the  Commission,  in  the  case  of  any  review  proceedings 

12  under  this  section  initiated  by  the  operator  wherein  the  Com- 

13  mission  orders,  after  an  expedited  hearing,  the  suspension  of 

14  the  abatement  requirements  of  the  citation  after  determining 

15  that  the  operator  will  suffer  irreparable  loss  or  damage  from 

16  the  application  of  those  requirements) ,  the  Secretary  shall 

17  notify  the  operator  by  certified  mail  of  such  failure  and  of 

18  the  penalty  proposed  to  be  assessed  under  section  16  by 

19  reason  of  such  failure,  and  that  the  operator  has  fifteen  work- 

20  ing  days  within  which  to  notify  the  Secretary  that  he  wishes 

21  to  contest  the  Secretary's  notification  or  the  proposed  assess- 

22  ment  of  penalty.  If,  within  fifteen  working  days  after  the 

23  receipt  of  notification  issued  by  the  Secretary,  the  operator 

24  fails  to  notify  the  Secretary  that  he  intends  to  contest  the 

25  notification  or  proposed  assessment  of  penalty,  the  notifica- 
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,  tion  and  assessment,  as  proposed,  shall  be  deemed  a  final 

2  order  and  not  subject  to  review  by  any  court  or  agency. 

3  "(c)   If  an  operator  notifies  the  Secretary  that  he  in- 

4  tends  to  contest  a  citation  issued  under  section  11  (a)    or 

5  notification  issued  under  subsection  (a)  or  (b)  of  this  sec- 
g  tion,  or  if,  within  fifteen  working  days  after  a  citation  is 
if  posted  under  section  11(b),  any  miner  or  representative 
3  of  miners  files  a  notice  with  the  Secretary  alleging  that  the 
g  period   of   time   fixed   in    the   citation   for   the   abatement 

10  of  the  violation  is  unreasonable,   the  Secretary  shall  im- 

H  mediately  advise  the  Commission  of  such  notification,  and 

12  the  Commission  shall  afford  an  opportunity  for  a  hearing 

13  (in  accordance  with  section  554  of  title  5,  United  States 

14  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  sec- 

15  tion) .  The  Commission  shall  thereafter  issue  an  order,  based 

16  on  findings  of  fact,  affirming,  modifying,  or  vacating  the 

17  Secretary's  citation  or  proposed  penalty  or  directing  other 

18  appropriate  relief,  and  such  order  shall  become  final  thirty 

19  days  after  its  issuance.  Upon  a  showing  by  an  operator 

20  of  a  good  faith  effort  to  comply  with  the  abatement  re- 

21  quirements  of  a  citation,  and  that  abatement  has  not  been 

22  completed  because  of  factors  beyond  his  reasonable  control, 

23  the  Secretary,  after  an  opportunity  for  a  hearing  as  pro- 

24  vided  in  this  subsection,  shall  issue  an  order  affirming  or 

25  modifying   the   abatement  requirements   in   such   citation. 
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1  The  rules  of  procedure  prescribed  by  the  Commission  shall 

2  provide  affected  miners  or  representatives  of  affected  miners 

3  an  opportunity  to  participate  as  parties  to  hearings  under 

4  this  subsection.  Commencement  of  proceedings  under  this 

5  subsection  shall  not  operate  as  a  stay  of  the  abatement  re- 

6  quirements  of  any  citation  issued  under  section  11  (a)  unless 

7  the  Commission,  after  determining  that  the  operator  will 

8  suffer  irreparable  loss  or  damage  from  the  application  of 

9  those  requirement,  so  orders,  after  an  expedited  hearing. 

10  "(d)  (1)   No  person  shall  discharge  or  in  any  manner 

11  discriminate  against  or  interfere  with   the  exercise  of  the 

12  statutory  rights  of  any  miner  because  such  miner  has  filed  or 

13  made  a  complaint  under  or  related  to  this  Act,  including  a 

14  complaint  notifying  his  labor  or  safety  representative  of  ah 

15  alleged  danger  or  safety  or  health  violation  in  the  mine,  or 

16  because  such  miner  has  instituted  or  caused  to  be  instituted 

17  any  proceeding  under  or  related  to  this  Act  or  has  testified 

18  or  is  about  to  testify  in  any  such  proceeding,  or  because 

19  of  the  exercise  by  such  miner  on  behalf  of  himself  or  others  of 

20  any  statutory  right  afforded  by  this  Act,  or  because  the  miner 

21  has  refused  to  work  in  any  area  of  a  mine  from  which  per- 

22  sons  must  be  withdrawn  and  prohibited  from  entering  pur- 

23  suant  to  an  order  under  section  12. 

24  "(2)  Any  miner  who  believes  that  he  has  been  dis- 

25  charged,  interfered  with,  or  otherwise  discriminated  against 
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1  by  any  person  in  violation  of  paragraph  (1)  of  this  subsec- 

2  tion,  or  any  miner  who  has  not  received  compensation  due 

3  under  section  24  or  who  has  been  deprived  of  any  right 

4  created  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and 

5  7  (c)  may,  within  thirty  days  after  such  violation  occurs, 

6  file  a  complaint  with  the  Secretary  alleging  such  discrimina- 

7  tion  or  deprivation.  Upon  receipt  of  such  complaint,  the 

8  Secretary  shall  cause  such  investigation  to  be  made  as  the 

9  Secretary  deems  appropriate.  If,  upon  such  investigation,  the 

10  Secretary  determines  that  there  is  probable  cause  to  believe 

11  that  the  provisions  of  paragraph  ( 1 )  of  this  subsection  have 

12  been  violated,  or  that  a  miner  has  not  received  compensation 

13  due  under  section  24  or  has  been  deprived  of  a  right  created 

14  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and  7(c),  as 

15  the  case  may  be,  the  Secretary  shall  file  a  complaint  with 

16  the  Commission  within  ninety  days  after  such  determination 

17  of  probable  cause,  and  the  Commission  shall ,  immediately 

18  serve  upon  the  alleged  violator  and  the  miner  notice  of  the 

19  allegation  of  such  discrimination  or  deprivation  and  a  pro- 

20  posed  order  granting  appropriate  relief.  The  Commission 

21  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 

22  section  554  of  title  5,  United  States  Code,  but  without  regard 

23  to  subsection  (a)  (3)  of  such  section)  and  thereafter  shall 

24  issue  an  order,  based  upon  findings  of  fact,  affirming,  modify- 

25  ing,  or  Vacating  the  proposed  order,  or  directing  other  ap- 
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1  propriate  relief;  and  such  order  shall  become  final  thirty  days 

2  after  its  issuance.  The  Commission  shall  have  authority  in 

3  such  proceedings  to  require  a  person  committing  a  violation 

4  of  this  subsection  to  take  such  affirmative  action  to  abate  the 

5  violation  as  the  Commission  deems  appropriate,  including, 

6  but  not  limited  to,  the  rehiring  or  reinstatement  of  the  miner 

7  to  his  former  position  with  back  pay  and  interest. 

8  "(3)   Within  ninety  days  of  the  receipt  of  a  complaint 

9  filed  under  paragraph  (2)  of  this  subsection,  the  Secretary 
10  shall  notify  the  miner  in  writing  of  the  Secretary's  deter- 
.11  mination  as  to  whether  a  violation  has  occurred.  If  the  Secre- 

12  tary,  upon  investigation,  determines  that  the  provisions  of 

13  paragraph  (1)  of  this  subsection  have  not  been  violated,  or 

14  that  there  has  been  no  failure  to  provide  compensation  due 

15  under  section  24,  or  that  there  has  been  no  deprivation  of  a 

16  right  created  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6), 

17  and  7  (c) ,  as  the  case  may  be,  the  complainant  shall  have 

18  the  right,  within  thirty  days  of  notice  of  the  Secretary's 

19  determination,  to  request  a  hearing  before  the  Commission, 

20  and  the  Commission  shall  conduct  a  hearing,  in  accordance 

21  with  the  provisions  of  paragraph  (2)  pertaining  to  the  con- 

22  duct  of  a  hearing,  on  such  complainant's  charges.  When- 

23  ever  an  order  is  issued  sustaining  the  miner's  charges  under 
.24  this  paragraph,  a  sum  equal  to  the  aggregate  amount  of  all 

25  costs  and  expenses  (including  attorney's  fees)  as  determined 
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1  by  the  Commission  to  have  been  reasonably  incurred  by  the 

2  miner  for,  or  in  connection  with,  the  institution  and  prosecu- 

3  tion  of  such  proceedings,  shall  be  assessed  against  the  person 

4  committing  such  violation.  Proceedings  under  this  section 

5  shall  be  expedited  by  the  Commission.  Any  order  issued  by 

6  the  Commission  under  this  paragraph  shall  be  subject  to 

7  judicial  review  in  accordance  with  section  14.  Violations  by 

8  an  operator  of  paragraph  ( 1 )  of  this  subsection  or  depriva- 

9  tion  by  an  operator  of  any  right  of  any  miner  created  by 

10  or  under  section  5  (b)  (5)  (B) ,  5  (b)  (6) ,  7  (c) ,  or  24  shall 

11  be  a  violation  for  which  a  penalty  may  be  assessed  under 

12  section  16  (a) . 

13  "judicial  eeview 

14  "Sec.  14.    (a)  (1)    Any  person  adversely  affected  or 

15  aggrieved  by  an  order  of  the  Commission  issued  under  sub- 

16  section    (c)    or    (d)    of  section   13  may  obtain  a  review 

17  of  such  order  in  any  United  States  court  of  appeals  for 

18  the  circuit  in  which  the  violation  is  alleged  to  have  oc- 

19  curred  or  where  the  operator  has  its  principal  office,   or 

20  in  the  Court  of  Appeals  for  the  District  of  Columbia  Cir- 

21  cuit,  by  filing  in  such  court  within  sixty  days  following 

22  the  issuance  of  such  order  a  written  petition  praying  that 

23  the  order  be  modified  or  set  aside.  A  copy  of  such  petition 

24  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 

25  the  Commission  or  to  the  Secretary,  whichever  is  appro- 


48 

47 

1  priate,  and  to  the  other  parties,  and  thereupon  the  Commis- 

2  sion  or  the  Secretary,  whichever  is  appropriate,  shall  file  in 

3  the  court  the  record  in  the  proceeding  as  provided  in  section 

4  2112  of  title  28,  United  States  Code.  Upon  such  filing,  the 

5  court  shajl  have  jurisdiction  of  the  proceeding  and  of  the 

6  question  determined  therein,  and  shall  have  power  to  grant 

7  such  temporary  relief  or  restraining  order  as  it  deems  just 

8  and  proper,  and  to  make  and  enter  upon  the  pleadings,  testi- 

9  mony,  and  proceedings  set  forth  in  such  record  a  decree 

10  affirming,  modifying,  or  setting  aside  in  whole  or  in  part,  the 

11  order  of  the  Commission  or  the  Secretary,  as  the  case  may 

12  be,  and  enforcing  the  same  to  the  extent  that  such  order  is 

13  affirmed  or  modified.   The  commencement  of  proceedings 

14  under  this  subsection  shall  not,  unless  ordered  by  the  court, 

15  operate  as  a  stay  of  the  order  of  the  Commission  or  the  Sec- 

16  retary,  as  the  case  may  be. 

17  "(2)    In  the  case  of  an  order  of  the  Commission,  no 

18  objection  that  has  not  been  urged  before  the  Commission 

19  shall  be  considered  by  the  court,  unless  the  failure  or  neglect 
2G  to  urge  such  objection  shall  be  excused  because  of  extraordi- 

21  nary  circumstances.  The  findings  of  the  Commission  with 

22  respect  to  questions  of  fact,  if  supported  by  substantial  evi- 

23  dence  on  the  record  considered  as  a  whole,  shall  be  conclu- 

24  sive.  If  any  party  shall  apply  to  the  court  for  leave  to  adduce 

25  additional  evidence  and  shall  show  to  the  satisfaction  of  the 
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1  court  that  such  additional  evidence  is  material  and  that  there 

2  were  reasonable  grounds  for  the  failure  to  adduce  such  evi- 

3  dence  in  the  hearing  before  the  Commission,  the  court  may 

4  order  such  additional  evidence  to  be  taken  before  the  Com- 

5  mission  and  to  be  made  a  part  of  the  record.  The  Commission 

6  may  modify  its  findings  as  to  the  facts,  or  make  new  findings, 

7  by  reason  of  additional  evidence  so  taken  and  filed,  and  it 

8  shall  file  such  modified  or  new  findings,  which  findings  with 

9  respect  to  questions  of  fact,  if  supported  by  substantial  evi- 

10  dence  on  the  record  considered  as  a  whole,  shall  be  con- 

11  elusive,  and  its  recommendations,  if  any,  for  the  modification 

12  or  setting  aside  of  its  original  order. 

13  "(3)   Upon  the  filing  of  the  record  with  it,  the  juris- 

14  diction  of  the  court  shall  be  exclusive  and  its  judgment  and 

15  decree  shall  be  final,  except  that  the  same  shall  be  subject 

16  to  review  by  the  Supreme  Court  of  the  United  States,  as 

17  provided  in  section  1254  of  title  28,  United  States  Code. 

18  Petitions  filed  under   this   subsection   shall   be   heard   ex- 

19  peditiously. 

20  "(b)  The  Secretary  may  also  obtain  review  of  any  final 

21  order  of  the  Commission  by  filing  a  petition  for  such  relief 

22  in  the  United  States  court  of  appeals  for  the  circuit  in  which 

23  the  alleged  violation  occurred  or  in  which  the  operator  has 

24  its  principal  office,  and  the  provisions  of  subsection  (a)  shall 

25  govern  such  proceedings  to  the  extent  applicable.  If  no  peti- 
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1  tion  for  review,  as  provided  in  subsection  (a) ,  is  filed  within 

2  sixty  days  after  service  of  the  Commission's  order,  the  Com- 

3  mission's  findings  of  fact  and  order  shall  be  conclusive  in 

4  connection  with  any  petition  for  enforcement  which  is  filed 

5  by  the  Secretary  after  the  expiration  of  such  sixty-day  pe- 

6  riod.  In  any  such  case,  as  well  as  in  the  case  of  a  noncon- 

7  tested  citation  or  notification  by  the  Secretary  which  has 

8  become  a  final  order  of  the  Commission  under  subsection 

9  (a)  or  (b)  of  section  13,  the  clerk  of  the  court,  unless  other- 

10  wise  ordered  by  the  court,  shall  forthwith  enter  a  decree  en- 

11  forcing  the  order  and  shall  transmit  a  copy  of  such  decree  to 

12  the  Secretary  and  the  operator  named  in  the  petition.  In 

13  any  contempt  proceeding  brought  to  enforce  a  decree  of  a 

14  court  of  appeals  entered  pursuant  to  this  subsection  or  sub- 

15  section   (a) ,  the  court  of  appeals  may  assess  the  penalties 

16  provided  in  section  16,  in  addition  to  invoking  any  other 

17  available  remedies. 

18  "  (c)    The  Secretary  may  institute  a  civil  action  for 

19  relief,  including  a  permanent  or  temporary  injunction,  re- 

20  straining  order,  or  any  other  appropriate  order  in  the  dis- 

21  triot  court  of  the  United  States  for  the  district  in  which  a 

22  mine  is  located  or  in  which  the  operator  of  such  mine  has 

23  his  principal  office,  whenever  such  operator  or  his  agent 

24  (1)   violates  or  fails  or  refuses  to  comply  with  any  order 

25  issued  under  section  12,  or    (2)    interferes  with,  hinders, 
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1  or  delays   the  Secretary  or  his   authorized  representative, 

2  or   the   Secretary   of  Health,   Education,   and  Welfare   or 

3  his  authorized  representative,  in  carrying  out  the   provi- 

4  sions  of  the  Act,  or  (3)  refuses  to  admit  such  representatives 

5  to  the  mine,  or  (4)  refuses  to  permit  the  inspection  of  the 

6  mine,  or  the  investigation  of  an  accident  or  occupational 

7  disease  occurring  in,  or  connected  with,  such  mine,  or   (5) 

8  refuses  to  furnish  any  information  or  report  requested  by 

9  the  Secretary  or  the  Secretary  of  Health,  -  Education,  and 

10  Welfare  in  furtherance  of  the  provisions  of  this  Act,   or 

11  (6)  refuses  to  permit  access  to,  and  copying  of,  such  rec- 

12  ords  as  the  Secretary  or  the  Secretary  of  Health,  Education, 

13  and   Welfare    determines    necessary   in    carrying   out    the 

14  provisions  of  this  Act.  The  court  shall  have  jurisdiction  to 

15  provide    such   relief   as   may   be   appropriate.    Temporary 

16  restraining  orders  shall  be  issued  in  accordance  with  rule  65 

17  of  the  Federal  Rules  of  Civil  Procedure  except  that  the 

18  time  limit  in  such  orders,  when  issued  without  notice,  shall 

19  be  seven  days  from  the  date  of  entry.  Except  as  otherwise 

20  provided  herein,  any  relief  granted  by  the  court  to  enforce 

21  an  order  under  clause   (1)  of  this  subsection  shall  continue 

22  in  effect  until  the  completion  or  final  termination  of  all 

23  proceedings  for  review  of  such  order  under  this  Act,  unless, 

24  prior  thereto,  the  district  court  granting  such  relief  sets  it 

25  aside  or  modifies  it.  In  any  action  instituted  under  this 
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1  subsection  to  enforce  an  order  issued  by  the  Secretary  after 

2  a  public  hearing  in  accordance  with  section  554  of  title  5  of 

3  the  United  States  Code,  the  findings  of  the  Commission  or 

4  the  Secretary,  as  the  case  may  be,  if  supported  by  sub- 

5  stantial  evidence  on  the  record  considered  as  a  whole,  shall 

6  be  conclusive. 

7  "representation  in  civil  litigation 

8  "Sec.  15.  Except  as  provided  in  section  518  (a)  of  title 

9  28,   United  States  Code,  relating  to  litigation  before  the 

10  Supreme  Court,  the  Solicitor  of  Labor  may  appear  for  and 

11  represent  the  Secretary  in  any  civil  litigation  brought  under 

12  this  Act  but  all  such  litigation  shall  be  subject  to  the  di- 

13  rection  and  control  of  the  Attorney  General. 

14  "penalties 

15  "Sec.  16.    (a)   Any  operator  who  violates  a  safety  or 

16  health  standard  prescribed  by  or  under  this  Act,  or  any  of 

17  the  requirements  of  section  8,  or  any  rule,  order,  or  regula- 

18  tion  promulgated  pursuant  to  this  Act,  may  be  assessed  a 

19  civil  penalty  of  not  more  than  $1,000  for  each  such  violation. 

20  "(b)   Any  operator  who  fails  to  correct  a  violation  for 

21  which  a  citation  has  been  issued  under  section  11  (a)  within 

22  the  period  permitted  for  its  correction   (which  period  shall 

23  not  end  until  the  entry  of  a  final  order  by  the  Commission, 

24  in  the  case  of  any  review  proceedings  under  section  13  initi- 

25  ated  by  the  operator  wherein  the  Commission  orders,  after 


53 

52 

1  an  expedited  hearing,  the  suspension  of  the  abatement  re- 

2  quirements  of  the  citation  after  determining  that  the  operator 

3  will  suffer  irreparable  loss  or  damage  from  the  application  of 

4  those  requirements,  or  until  the  entry  of  an  order  of  the 

5  court,  in  the  case  of  any  review  proceedings  under  section 

6  14  initiated  by  the  operator  wherein  the  court  orders  the 

7  suspension  of  the  abatement  requirements  of  the  citation) 

8  shall  be  assessed  a  civil  penalty  of  not  more  than  $1,000 

9  for  each  day  during  which  such  failure  or  violation  continues. 

10  "  (c)    Whenever  a  corporate  operator  violates  a  safety 

11  or  health  standard  prescribed  by  or  under  this  Act,  or  any 

12  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act, 

13  any  director,  officer,  or  agent  of  such  corporation  who  know- 

14  ingly  authorized,  ordered,  or  carried  out  such  violation  shall 

15  be  subject  to  the  same  civil  penalties,  fines,  and  imprison- 

16  ment  that  may  be  imposed  upon  a  person  under  subsection 

17  (a),   (b),   (d),   (e),   (f),  or   (g)   of  this  section. 

18  "  (d)  Any  operator  who  willfully  or  repeatedly  violates 

19  a  safety  or  health  standard  prescribed  by  or  under  this  Act, 

20  or  any  rule,  order,  or  regulation  promulgated  pursuant  to 

21  this  Act,  shall  be  assessed  a  civil  penalty  of  not  more  than 

22  $10,000. 

23  "(e)  Any  operator  who  willfully  or  repeatedly  violates 

24  a  safety  or  health  standard  prescribed  by  or  under  this 

25  Act,  or  any  rule,  order,  or  regulation  promulgated  pursuant 
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1  to  this  Act,  and  that  violation  causes  death  to  any  individual, 

2  shall  upon  conviction,  be  punished  by  a  fine  of  not  more  than 

3  $25,000  or  imprisonment  for  not  more  than  one  year,  or 

4  both. 

5  "(f)    Any   person    who    gives    unauthorized   advance 

6  notice  of  any  inspection  to  be  conducted  under  this   Act 

7  shall,  upon  conviction,  be  punished  by  a  fine  of  not  more 

8  than  $1,000  or  by  imprisonment  for  not  more   than   six 

9  months,  or  by  both. 

10  "(g)   Whoever  knowingly  makes  any  false  statement, 

11  representation,  or  certification  in  any  publication,   record, 

12  report,  plan,  or  other  document  filed  or  required  to  be  main- 

13  tained   pursuant    to    this    Act   shall,    upon    conviction,    be 

14  punished  by  a  fine  of  not  more  than  $1,000,  or  by  imprison- 

15  ment  for  not  more  than  six  months,  or  by  both. 

16  "(h)  Any  operator  who  violates  any  of  the  posting  re- 

17  quirements,  as  prescribed  under  the  provisions  of  this  Act, 

18  shall  be  assessed  a  civil  penalty  of  up  to  $500  for  each 

19  violation. 

20  "  (i)   Any  miner  who  willfully  violates  the  mandatory 

21  safety  standards  relating  to   smoking   or  the   carrying   of 

22  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

23  civil  penalty  assessed  by  the  Commission  of  not  more  than 

24  $250  for  each  occurrence  of  such  violation. 

25  "(j)    The  Commission  shall  have  authority  to  assess 
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1  all  civil  penalties  provided  in  this  Act.  In  assessing  civil 

2  monetary  penalties,  the  Commission  shall  give  due  considera- 

3  tion  to  the  gravity  of  the  violation,  the  good  faith  of  the 

4  person  charged,  the  history  of  previous  violations,  and  the 

5  appropriateness  of  the  penalty  with  respect  to  the  size  of  the 

6  business  of  any  mine  operator  being  charged:   Provided, 

7  That,  in  proposing  civil  penalties  under  this  Act,  the  Sec- 

8  retary  may  rely  upon  a  summary  review  of  the  information 

9  available  to  him  and  shall  not  be  required  to  make  findings 

10  of  fact  concerning  the  above  factors. 

11  "(k)  Civil  penalties  owed  under  this  Act  shall  be  paid 

12  to  the  Secretary  for  deposit  into  the  Treasury  of  the  United 

13  States  and  shall  accrue  to  the  United  States  and  may  be 

14  recovered  in  a  civil  action  in  the  name  of  the  United  States 

15  brought  in  the  United  States  district  court  for  the  district 

16  where  the  violation  is  alleged  to  have  occurred  or  where 

17  the  employer  resides  or  maintains  a  place  of  business. 

18  "effect  on  state  laws 

19  "Seo.  17.   (a)   Nothing  in  this  Act  shall  prevent  any 

20  State  agency  or  court  from  exercising  enforcement  or  other 

21  authority  under  the  State  law  to  protect  the  public  health 

22  and  welfare. 

23  "(b)  Nothing  in  this  Act  shall  prevent  any  State  from 

24  carrying  out  a  program   (independent  of  or  in  conjunction 

25  with  the  program  developed  under  section  10(b) )   of  edu- 
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1  cation  and  training  in  the  field  of  safety  and  health  in  mines 

2  subject  to  this  Act,  or  any  program  of  consultation,  gather- 

3  ing  and  compilation  of  statistics,  or  research  and  develop- 

4  ment  of  technology  in  such  field. 

5  "the  federal  metal  and  nonmetallic  mine  safety 

6  AND  HEALTH  COMMISSION 

7  "Sec.   18.    (a)    The  Federal  Metal  and  Nonmetallic 

8  Mine  Safety  and  Health  Commission  is  hereby  established. 

9  The  Commission  shall  consist  of  three  members,  appointed  by 

10  the  President  by  and  with  the  advice  and  consent  of  the 

11  Senate,  from  among  persons  who  by  reason  of  training,  edu- 

12  cation,  or  experience  are  qualified  to  carry  out  the  functions 

13  of  the  Commission  under  this  Act.  The  President  shall  desig- 

14  nate  one  of  the  members  of  the  Commission  to  serve  as 

15  Chairman. 

16  "  (b)  The  terms  of  the  members  of  the  Commission  shall 

17  be  six  years,  except  that — 

18  "  ( 1 )  members  of  the  Commission,  first  taking  office 

19  after  the  date  of  enactment  of  the  Mine  Safety  and 

20  Health  Act  of  1977,  shall  serve,  as  designated  by  the 

21  President  at  the  time  of  appointment,  one  for  a  term  of 

22  two  years,  one  for  a  term  of  four  years,  and  one  for  a 

23  term  of  six  years ;  and 

24  "  (2)  a  vacancy  caused  by  the  death,  resignation,  or 

25  removal  of  any  member  prior  to  the  expiration  of  the 
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1  term  for  which  he  was  appointed  shall  be  filled  only  for 

2  the  remainder  of  such  unexpired  term. 

3  Any  member  of  the  Commission  may  be  removed  by  the 

4  President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 

5  office. 

6  "(3)   The  Chairman  shall  be  responsible  on  behalf 

7  of  the  Commission  for  the  administrative  operations  of 

8  the  Commission.  The  Commission  shall  appoint  such  em- 

9  ployees  as  it  deems  necessary  to  assist  in  the  performance 

10  of  the  Commission's  functions  and  to  fix  their  compensa- 

11  tion  in  accordance  with  the  provisions  of  chapter  51  and 

12  subchapter  III  of  chapter  53  of  title  5,  United  States 

13  Code,  relating  to  classification  and  general  pay  rates.  The 

14  Commission  shall  appoint  such  hearing  examiners  as  it 

15  deems  necessary  to  carry  out  the  functions  of  the  Com- 
3fi  mission.  Assignment,  removal,  and  compensation  of  hear- 

17  ing  examiners  shall  be  in  accordance  with  sections  3105, 

18  3344,  5362,  and  7521  of  title  5,  United  States  Code. 

19  "  (c)  Two  members  of  the  Commission  shall  constitute 

20  a  quorum  and  official  action  can  be  taken  only  on  the  affirma- 

21  tive  vote  of  at  least  two  members. 

22  "  (d)  A  hearing  examiner  appointed  by  the  Commission 

23  to  hear  matters  under  this  Act  shall  hear,  and  make  a  deter- 

24  mination  upon,  any  proceeding  instituted  before  the  Commis- 

25  sion  and  any  motion  in  connection  therewith,  assigned  to 
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1  such  hearing  examiner  by  the  Commission,  and  shall  make  a 

2  report  of  any  such  determination  which  constitutes  his  final 

3  disposition  of  the  proceedings.  The  report  of  the  hearing 

4  examiner  shall  become  the  final  order  of  the  Commission 

5  within  thirty  days  after  its  issuance,  unless  within  such  period 

6  any  member  of  the  Commission  has  directed  that  such  report 

7  shall  be  reviewed  by  the  Commission. 

8  "(e)  (1)   Section  5314  of  title  5,  United  States  Code, 

9  is  amended  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "'(64)  Chairman,  Federal  Metal  and  Nonmetallic 

12  Mine  Safety  and  Health  Commission'. 

13  "(2)    Section  5315  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  thereof  the  following  new 

15  paragraph : 

16  "  '  (108)  Members,  Federal  Metal  and  Nonmetallic 

17  Mine  Safety  and  Health  Commission\ 

18  "  (3)  The  principal  office  of  the  Commission  shall  be  in 

19  the  District  of  Columbia.  Whenever  the  Commission  deems 

20  that  the  convenience  of  the  public  or  of  the  parties  may  be 

21  promoted,  or  delay  or  expense  may  be  minimized,  it  may 

22  hold  hearings  or  conduct  other  proceedings  at  any  other 

23  place. 

24  "  (4)  Every  official  act  of  the  Commission  shall  be  en- 

25  tered  of  record,  and  its  hearings  and  records  snail  be  open 
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1  to  the  public.  The  Commission  is  authorized  to  make  such 

2  rules  as  are  necessary  for  the  orderly  transaction  of  its  pro- 

3  ceedings.  Unless  the  Commission  has  adopted  a  different  rule, 

4  its  proceeding  shall  be  in  accordance  with  the  Federal  Rules 

5  of  Civil  Procedure. 

6  "  (5)  The  Commission  may  order  testimony  to  be  taken 

7  by  deposition  in  any  proceeding  pending  before  it  at  any 

8  stage  of  such  proceeding.  Any  person  may  be  compelled  to 

9  appear  and  depose,  and  to  produce  books,  papers,  or  docu- 

10  ments,  in  the  same  manner  as  witnesses  may  be  compelled 

11  to  appear  and  testify  and  produce  like  documentary  evidence 

12  before  iie  Commission.   Witnesses   whose   depositions   are 

13  taken  under  this  paragraph,   and  the  persons  taking  such 

14  depositions,  shall  be  entitled  to  the  same  fees  as  are  paid  for 

15  like  services  in  the  courts  of  the  United  States. 

IB  "  (6)    For  the  purpose  of  any  proceeding  before  the 

17  Commission,  the  provisions  of  section  11   of  the  National 

18  Labor  Relations  Act  (29  U.S.C.   161)    are  hereby  made 

19  applicable  to  the  jurisdiction  and  powers  of  tlhe  Commission. 

20  "assistant  secret aey  for  mine  safety  and  health 

21  "Sec.  19.   (a)   There  is  established  in  the  Department 

22  of  Labor  an   office  of  the   Assistant   Secretary   for   Mine 

23  Safety  and  Health,  which  shall  be  filled  by  appointment  by 

24  the  President,  by  and  with  the  advice  and  consent  of  the 

25  Senate.  The  Secretary  shall  carry  out  his  functions  under  this 
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1  Act   (except  section  5(a)  (3)   and  section  22(c))   through 

2  the  Assistant  Secretary  for  Mine  Safety  and  Health. 

3  "(b)    Section  5315  of  title  5,  United  States  Code,  is 

4  amended  by  adding  at  the  end  thereof  the  following  new 

5  paragraph : 

6  '"(109)   Assistant  Secretary  for  Mine  Safety  and 

7  Health.' 

8  "advisoey  committee 

9  "Sec.  20.    (a)  (1)    There  is  hereby  established  a  Na- 

10  tional  Advisory  Committee  on  Metal  and  Nonmetallic  Mine 

11  Safety  and  Health  consisting  of  twelve  members  appointed 

12  by  the  Secretary,  four  of  whom  are  to  be  designated  by  the 

13  Secretary  of  Health,  Education,  and  Welfare  and  the  Secre- 

14  tary  of  the  Interior,  without  regard  to  the  provisions  of  title 

15  5,  United  States  Code,  governing  appointments  in  the  com- 
lfi  petitive  service,  and  composed  of  representatives  of  manage- 

17  ment,  labor,  metal  and  nonmetallic  mine  health  and  safety 

18  professions  and  of  the  public.  The  Secretary  shall  designate 

19  one  of  the  public  members  as  Chairman.  The  members  shall 

20  be  selected  upon  the  basis  of  their  experience  and  compe- 

21  tence  in  the  field  of  metal  and  nonmetallic  mine  health  and 

22  safety. 

23  "(2)    The  Committee  shall  advise,  consult  with,  and 

24  make  recommendations  to  the  Secretary,  the  Secretary  of 

25  Health,  Education,  and  Welfare,  and  the  Secretary  of  the 
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1  Interior  on  matters  relating  to  the  administration  of  this  Act. 

2  The  Committee  shall  hold  no  fewer  than  two  meetings  dur- 

3  ing  each  calendar  year.  All  meetings  of  the  Committee  shall 

4  be  open  to  the  public  and  a  transcript  shall  be  kept  and 

5  made  available  for  public  inspection. 

6  "  (3)   The  members  of  the  Committee  shall  be  compen- 

7  sated  in  accordance  with  the  provisions  of  section  3109  of 

8  title  5,  United  States  Code. 

9  "  (4)   The  Secretary  shall  furnish  to  the  Committee  an 

10  executive  secretary  and  such  secretarial,  clerical,  and  other 

11  services   as   are   deemed   necessary   to   the   conduct   of   its 

12  business. 

13  "publication,  annual  report,  and  regulations 

14  "Sec.  21.   (a)   The  Secretary,  the  Secretary  of  Health, 

15  Education,  and  Welfare,  and  the  Secretary  of  the  Interior 

16  are  authorized  to  compile,  analyze,  and  publish,  either  in 

17  summary  or  detailed  form,  all  reports  or  information  ob- 

18  tained  under  this  Act. 

19  "(b)    The  Secretary  shall  transmit  to  the  Congress  no 

20  later  than  February  1  of  each  year  a  report  on  the  adminis- 

21  tration  of  this  Act,  including  the  progress  toward  achieving 

22  the  purposes  of  this  Act,  the  needs  and  requirements  in  the 

23  field  of  metal  and  nonmetalhc  mine  safety,  any  other  relevant 

24  information    (including  information   regarding  health   and 

25  safety  standards  established  under  section  5,  and  a  summary 
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1  of  inspection  and  enforcement  activity  undertaken,  and  anal- 

2  ysis  and  evaluation  of  research  activities) ,  and  recommenda- 

3  tions  for  additional  legislation. 

4  "(c)  (1)   The  Secretary,  the  Secretary  of  Health,  Edu- 

5  cation,  and  Welfare,  and  the  Secretary  of  the  Interior  shall 

6  each  prescribe  such  rules  and  regulations  as  he  may  deem 

7  necessary  to  carry  out  his  responsibilities  under  this  Act,  in- 

8  eluding  rules  and  regulations  dealing  with  the  inspection  of 

9  a  mine  subject  to  this  Act. 

10  "(2)    Any   rule  or  regulation  prescribed  under  para- 

11  graph    ( 1 )    may  by  resolution  of  either  House  of  Congress 

12  be  disapproved,  in  whole  or  in  part,  if  such  resolution  of 

13  disapproval  is  adopted  not  later  than  the  end  of  the  first 

14  period   of   60  calendar  days  when   Congress  is  in  session 

15  (whether  or  not  continuous)    which  period  begins  on  the 

16  date  such  rule  or  regulation  is  finally  adopted  by  the  Sec- 

17  retary   adopting   same.   The   Secretary  adopting  such  rule 

18  or  regulation  shall  transmit  such  rule  or  regulation  to  each 

19  House   of   Congress   immediately   upon   its   final   adoption. 

20  Upon  adoption  of  such  a  resolution  of  disapproval  by  either 

21  House  of  Congress,  such  rule  or  regulation,  or  part  thereof, 

22  as  the  case  may  be,  shall  cease  to  be  in  effect. 

23  "  (3)  Congressional  inaction  on  or  rejection  of  a  resolu- 

24  tion  of  disapproval  shall  not  be  deemed  an  expression  of 

25  approval  of  such  rule. 
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2  "Sec.  22.    (a)    The  functions  of  the  Secretary  of  the 

3  Interior  under  this  Act  (as  this  Act  was  in  effect  immediately 

4  prior  to  the  effective  date  of  section  2  of  the  Mine  Safety 

5  and  Health  Act  of  1977)   are  transferred  to  the  Secretary. 

6  except  those  which  are  transferred  to  the  Commission  or  to 

7  the  Secretary  of  Health,  Education,  and  Welfare  or  which 

8  remain  as  functions  of  the  Secretary  of  the  Interior  under 

9  this  Act    (as  in  effect  on  the  effective  date  of  section  2  of 

10  the  Mine  Safety  and  Health  Act  of  1977 ) . 

11  "(b)  (1)    All  unexpended  balances  of  appropriations, 

12  personnel,  property,  records,  obligations,  and  commitments 

13  which  are  used  primarily  with  respect  to  any  function  trans- 

14  ferred  under  the  provisions  of  subsection   (a)   of  this  section 

15  to  the  Secretary  shall  be  transferred  to  the  Department  of 

16  Labor.   The   transfer  of  personnel  pursuant   to   this   para- 

17  graph  shall  be  without  reduction  in  classification  or  com- 

18  pensation  for  one  year  after  such  transfer,  except  that  the 

19  Secretaiy  shall  have  full  authority  to  assign  personnel  dur- 

20  ing  such  one-year  period  in  order  to  efficiently  carry  out 
2i  functions  transferred  to  him  under  this  section. 

22  "  (2)  All  orders,  decisions,  determinations,  rules,  regula- 

23  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

24  (A)    which  have  been  issued,  made,  granted,  or  allowed 

25  to  become  effective  in  the  exercise  of  functions  which  are 
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1  transferred  under  this  section  by  any  department  or  agency, 

2  any  functions  of  which  are  transferred  by  this  section,  and 

3  (B)  which  are  in  effect  at  the  time  this  section  takes  effect, 

4  shall  continue  in  effect  according  to  their  terms  until  modi- 

5  fieoV,  terminated,  superseded,  set  aside,  or  repealed  by  the 

6  Secretary,  the  Commission,  the  Secretary  of  Health,  Edu- 

7  cation,  and  Welfare,  by  any  court  of  competent  jurisdiction, 

8  or  by  operation  of  law. 

9  "  (3)  The  provisions  of  this  section  shall  not  affect  any 

10  proceedings  pending  at  the   time   this  section   takes  effect 

11  before  any  department  or  agency,  functions  of  which  are 

12  transferred  by  this  section;  except  that  such  proceedings,  to 

13  the  extent  that  they  relate  to  functions  so  transferred,  shall 

14  be    continued    before    the    Secretary    or    the    Commission. 

15  Orders  shall  be  issued  in  such  proceedings,   appeals  shall 

16  be  taken  therefrom,  and  payments  shall  be  made  pursuant  to 

17  such  orders,  as  if  this  section  had  not  been  enacted;  and 

18  orders  issued  in  any  such  proceedings  shall  continue  in  effect 

19  until  modified,  terminated,  superseded,  or  repealed  by  the 

20  Secretary,  the  Commission,  by  a  court  of  competent  juris- 

21  diction,  or  by  operation  of  law. 

22  "  (4)  The  provisions  of  this  section  shall  not  affect  suits 

23  commenced  prior  to  the  date  this  section  takes  effect  and  in 

24  all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 

25  judgments  rendered,  in  the  same  manner  and  effect  as  if 
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1  this  section  had  not  been  enacted;  except  that  if  before  the 

2  date  on  which  this  section  takes  effect,  any  department  or 

3  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

4  to  a  suit  involving  functions  transferred  to  the  Secretary,  then 

5  such  suit  shall  be  continued  by  the  Secretaiy.  No  cause  of 

6  action,  and  no  suit,  action,  or  other  proceeding,  by  or  against 

7  any  department  or  agency   (or  officer  thereof  in  his  official 

8  capacity)  functions  of  which  are  transferred  by  this  section, 

9  shall  abate  by  reason  of  the  enactment  of  this  section.  Causes 

10  of  actions,  suits,  actions,  or  other  proceedings  may  be  asserted 

11  by  or  against  the  United  States  or  the  Secretary  as  may  be 

12  appropriate  and,  in  any  litigation  pending  when  this  section 

13  takes  effect,  the  court  may  at  any  time,  on  its  own  motion 

14  or  that  of  any  party,  enter  an  order  which  will  give  effect  to 

15  the  provisions  of  this  paragraph. 

16  "  (c)  In  making  a  determination  under  section  5  (a)  (3) 

17  of  this  Act  of  which  of  the  occupational  health  and  safety 

18  standards  promulgated  under  section  6  of  the  Occupational 

19  Safety  and  Health  Act  of  1970  pertain  to  the  milling  of 

20  minerals  in  mines  subject  to  this  Act,  including  a  determina- 

21  tion  of  what  constitutes  mineral  milling  for  purposes  of  section 

22  3  (a)  (2) ,  the  Secretary  shall  give  due  consideration  to  the 

23  convenience  of  administration  resulting  from  the  delegation 

24  to  one  Assistant  Secretary  of  all  authority  with  respect  to 


66 


65 

1  the  health  and  safety  of  miners  employed  at  one  physical 

2  establishment 

3  "(d)  For  purposes  of  this  section,   (1)  the  term  'func- 

4  tion'  includes  power  and  duty,  and    (2)    the  transfer  of  a 

5  function,  under  any  provision  of  law,  of  an  agency  or  the 

6  head  of  a  department  shall  also  be  a  transfer  of  all  functions 

7  under  such  law  which  are  exercised  by  any  officer  or  offi- 

8  cer  of  such  agency  or  department. 

9  "research  and  related  activities 

10  "Sec.  23.  (a)  (1)  The  Secretary  of  Health,  Education, 

11  and  Welfare  and  the  Secretary  of  the  Interior,  as  appropriate, 

12  after  consultation  with  the  Secretary  and  with  other  appro- 

13  priate  Federal  departments  or  agencies,  shall  conduct    (di- 

14  rectly  or  by  grants  or  contracts)  research,  experiments,  and 

15  demonstrations  relating  to  safety  and  health  in  mines  subject 

16  to  this  Act  including  studies  of  lung  and  respiratory  diseases 

17  and  carcinogenic  substances,   and  studies  of  psychological 

18  factors  involved,  and  relating  to  innovative  methods,  tech- 

19  niques,  and  approaches  for  dealing  with  safety  and  health 

20  problems  associated  with  mines  subject  to  this  Act. 

21  "(2)   The  Secretary  shall  coordinate,  as  he  deems  ap- 

22  propriate,  any  research,  experiments,  or  demonstrations  un- 

23  der  this  Act  conducted  by  the  Secretary  of  Health,  Educa- 

24  tion,  and  Welfare  and  the  Secretary  of  the  Interior. 
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1  "(b)  Activities  under  subsection  (a)  in  the  field  of  mine 

2  health,  including  research  related  to  the  development  of  per- 

3  sonal  protective   equipment,   shall   be  carried   out  by   the 

4  Secretary  of  Health,  Education,,  and  Welfare,  and  activities 

5  under  subsection    (a)   in  the  field  of  mine  safety  shall  be 

6  carried  out  by  the  Secretary  of  the  Interior. 

7  "(c)  Within  two  years  after  the  date  of  enactment  of  the 

8  Mine  Safety  and  Health  Act  of  1977,  and  annually  there- 

9  after,  the  Secretary  of  Health,  Education,  and  Welfare  shall 

10  conduct  and  publish  industrywide  studies  of  the  effect  of 

11  chronic  or  low-level  exposure  to  mine  materials,  processes, 

12  and  stresses  on  the  potential  for  illness,  disease,  or  loss  of 

13  functional  capacity  in  aging  adults. 

14  "(d)  The  Secretary  of  Health,  Education,  and  Welfare 

15  shall    from    time    to    time    consult    with    the    Secretary 

16  in  order  to  develop  specific  plans  for  such  research,  demon- 

17  strations,    and   experiments   as   are    necessary    to    produce 

18  criteria,    including    criteria    identifying    toxic    substances, 

19  enabling    the    Secretary    to    meet    his    responsibility    for 

20  the  formulation  of  safety  and  health  standards  under  this 

21  Act;  and  the  Secretary  of  Health,  Education,  and  Welfare, 

22  on  the  basis  of  such  research,  demonstrations,  and  experi- 

23  ments  and  any  other  information  available   to  him,   shall 

24  develop  and  publish  at  least  annually  such  criteria  as  will 

25  effectuate  the  purposes  of  this  Act. 
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1  "  (e)  The  Secretary  of  Health,  Education,  and  Welfare, 

2  on  the  basis  of  research,  demonstrations,  and  experiments, 

3  and  any  other  information  available  to  him,  shall  develop 

4  criteria  dealing  with  toxic  materials  and  harmful  physical 

5  agents  and  substances  which  will  describe  exposure  levels  that 

6  are  safe  for  various  periods  of  employment  in  mines  subject  to 

7  this  Act,  including  but  not  limited  to  the  exposure  levels  at 

8  which  no  miner  will  suffer  impaired  health  or  functional 

9  capacities  or  diminished  life  expectancy  as  a  result  of  his  work 

10  experience. 

11  "(f)   The  Secretary  of  Health,  Education,  and  Welfare 

12  shall  also  conduct  special  research,  experiments,  and  demon- 

13  strations  relating  to  safety  and  health  in  mines  subject  to 
H  this  Act  as  are  necessary  to  explore  new  problems,  including 

15  those  created  by  new  technology  in  mine  safety  and  health, 

16  which  may  require  ameliorative  action  beyond  that  which 

17  is  otherwise  provided  for  in  the  operating  provisions  of  this 

18  Act.  The  Secretary  of  Health,  Education,  and  Welfare  shall 

19  also  conduct  research  into  the  motivational  and  behavioral 

20  factors  relating  to  the  field  of  mine  safety  and  health. 

21  "  (g)   The  Secretary  of  Health,  Education,  and  Welfare, 

22  in  order  to  comply  with  his  responsibilities  under  subsection 

23  (d) ,  and  in  order  to  develop  needed  information  regarding 

24  potentially  toxic  substances  or  harmful  physical  agents,  may 

25  prescribe  regulations  requiring  employers  to  measure,  record, 
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1  and  make  reports  on  the  exposure  of  miners  to  substances  or 

2  physical  agents  which  the  Secretary  of  Health,  Education, 

3  and  Welfare  reasonably  believes  may  endanger  the  health  or 

4  safety  of  miners.  The  Secretary  of  Health,  Education,  and 

5  Welfare  also  is  authorized  to  establish  such  programs  of 

6  medical  examinations  and  tests  as  may  be  necessary  for 

7  determining  the  incidence  of  occupational  illnesses  and  the 

8  susceptibility  of  miners  to  such  illnesses.  Nothing  in  this  or 

9  any  other  provision  of  this  Act  shall  be  deemed  to  authorize 

10  or  require  medical  examination,  immunization,  or  treatment 

11  for  those  who  object  thereto  on  religious  grounds,  except 

12  where  such  is  necessary  for  the  protection  of  the  health  or 

13  safety  of  others.  Upon  the  request  of  any  operator  who  is 

14  required  to  measure  and  record  exposure  of  miners  to  sub- 

15  stances  or  physical  agents  as  provided  under  this  Act,  the 

16  Secretary  of  Health,  Education,  and  Welfare  shall  furnish 

17  full  financial  or  other  assistance  to  such  employer  for  the 

18  purpose  of  defraying  any  additional  expense  incurred  by  him 

19  in  carrying  out  the  measuring  and  recording  as  provided  in 

20  this  subsection. 

21  "  (h)    The  Secretary  of  Health,  Education,  and  Welfare 

22  shall  publish  within  six  months  after  the  enactment  of  the 

23  Mine  Safety  and  Health  Act  of  1977  and  thereafter  as  needed 

24  but  at  least  annually  a  list  of  all  known  toxic  substances  and 

25  physical  agents  occurring  or  found  in  mines  subject  to  this 
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1  Act  by  generic  family  or  other  useful  grouping,  and  the  con- 

2  centrations  at  which  such  toxicity  is  known  to  occur.  He 

3  shall  determine  following  a  written  request  by  any  operator 

4  or  authorized  representative  of  miners,  specifying  with  rea- 

5  sonable  particularity  the  grounds  on  which  the  request  is 

6  made,  whether  any  substance  or  agent  normally  found  in 

7  the  mine  has  potentially  toxic  effects  in  such  concentrations 

8  as  used  or  found;  and  shall  submit  such  determination  both 

9  to  operators  and  affected  miners  as  soon  as  possible.  Upon 

10  request  of  any  individual  for  such  determination  under  this 

11  subsection,  his  name  and  the  names  of  individual  miners 

12  referred  to  in  such  request  shall  not  appear  on  any  record 

13  published,  released,  or  made  available  under  this  Act.  If 

14  the  Secretary  of  Health,  Education,  and  Welfare  determines 

15  that  any  substance  is  potentially  toxic  or  harmful  at  the  con- 

16  centrations  in  which  it  is  used  or  found  in  a  mine,  and  such 

17  substance  is  not  covered  by  a  safety  or  health  standard 

18  promulgated  under  section  5,  the  Secretary  of  Health,  Edu- 

19  cation,  and  Welfare  shall  immediately  submit  such  determi- 

20  nation  to  the  Secretary,  together  with  all  pertinent  criteria. 

21  "  (i)  The  Secretary  of  Health,  Education,  and  Welfare 

22  is  authorized  to  make  investigations  and  question  operators 

23  and  miners  as  provided  in  section  7  of  this  Act,  and  have 

24  access  to  all  records  pertaining  to  employee  exposures,  and 

25  to  make  medical  examinations  available  to  miners  exposed 
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1  to  health  and  safety  hazards  in  mines  subject  to  this  Act,  in 

2  order  to  carry  out  his  functions  and  responsibilities  under  this 

3  section.  The  results  of  such  medical  examinations  shall  be 

4  made  available  to  the  miner  and  his  authorized  representative. 

5  "  (j)  The  Secretary  is  authorized  to  enter  into  contracts, 

6  agreements,  or  other  arrangements  with  appropriate  public 

7  agencies  or  private  organizations  for  the  purpose  of  con- 

8  ducting  studies  relating  to  his  responsibilities  under  this  Act. 

9  In  carrying  out  his  responsibilities  under  this  subsection,  the 

10  Secretary  shall  cooperate  with  the  Secretary  of  Health,  Edu- 

11  cation,  and  Welfare,  the  Secretary  of  the  Interior,  and  any 

12  other  appropriate  administrative  head  of  any  agency  of  the 

13  United  States,  in  order  to  avoid  any  duplication  of  efforts 

14  under  this  section. 

15  "  (k)  In  carrying  out  his  responsibilities  under  this  Act, 

16  the  Secretary  is  authorized  to — 

17  "  ( 1 )  use,  with  the  consent  of  any  Federal  agency, 

18  the  services,  facilities,  and  personnel  of  such  agency, 

19  with  or  without  reimbursement,  and  with  the  consent  of 

20  any  State  or  political  subdivision  thereof,  accept  and  use 

21  the  services,  facilities,  and  personnel  of  any  agency  of 

22  such  State  or  subdivision  with  reimbursement;  and 

23  *  "(2)   employ  experts  and  consultants  or  organiza- 

24  tions  thereof  as  authorized  by  section  3109  of  title  5, 

25  United  States  Code,  except  that  contracts  for  such  em- 
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1  ployment  may  he  renewed  annually ;  compensate  individ- 

2  uals  so  employed  at  rates  not  in  excess  of  the  rate 

3  specified  at  the  time  of  service  for  grade  GS-18  under 

4  section  5332  of  title  5,  United  States  Code,  including 

5  traveltime,  and  allow  them  while  away  from  their  homes 

6  or  regular  places  of  business,  travel  expenses  (including 

7  per  diem  in  lieu  of  subsistence)  as  authorized  by  section 

8  5703  of  title  5,  United  States  Code,  for  persons  in  the 

9  Government  service  employed  intermittently,  while  so 

10  employed. 

11  "(1)   Information  obtained  by  the  Secretary,  the  Sec- 

12  retary  of  Health,  Education,  and  Welfare,  and  the  Secretary 

13  of   the   Interior  under   this   section   shall   be   disseminated 

14  by  the  Secretary  to  operators  of  mines  subject  to  this  Act 

15  and  miners  and  organizations  thereof. 

16  "  (m)  The  functions  of  the  Secretary  of  Health,  Educa- 

17  tion,  and  Welfare  under  this  Act  shall,  to  the  extent  feasible, 

18  be  delegated  to  the  Director  of  the  National  Institute  for 

19  Occupational  Safety  and  Health  established  by  section  22 

20  of  the  Occupational  Safety  and  Health  Act  of  1970. 

21  "entitlement  of  minebs 

22  "Sec.  24.  H  a  mine  or  area  of  a  mine  is  closed  by  an 

23  order  issued  under  section  12,  all  miners  who  are  idled  as  a 

24  result  of  such  order  including  any  miner  who  refuses  to 

25  work  in  any  area  of  a  mine  from  which  persons  must  be  with- 
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1  drawn  and  prohibited  from  entering  pursuant  to  such  an 

2  order,  in  cases  where  the  operator  fails  or  refuses  to  comply 

3  with  such  order,  shall  be  entitled  (except  as  provided  in  sec- 

4  tion  12  (f)  and  section  12  (g) )  to  full  compensation  by  the 

5  operator  at  their  regular  rates  of  pay  for  the  period  they 

6  are  idled,  but  for  not  more  than  one  week. 

7  "confidentiality  of  trade  secrets 

8  "Sec.  25.  All  information  reported  to  or  otherwise 

9  obtained  by  the  Secretary  or  his  representative  in  connection 

10  with  any  inspection  or  proceeding  under  this  Act  which  con- 

11  tains  or  which  might  reveal  a  trade  secret  referred  to  in 

12  section  1905  of  title  18  of  the  United  States  Code  shall  be 

13  considered  confidential  for  the  purpose  of  that  section,  except 

14  that  such  information  may  be  disclosed  to  other  officers  or 

15  employees  concerned  with  carrying  out  this  Act  or  when 

16  relevant  in  any  proceeding  under  this  Act.  In  any  such 

17  proceeding  the  Secretary,  the  Commission,  or  the  court  shall 

18  issue  such  orders  as  may  be  appropriate  to  protect  the  confi- 

19  dentiality  of  trade  secrets. 

20  "keport  of  commencement  of  operation  of  a  mine 

21  "Sec.  26.  Each  operator  of  a  mine  subject  to  this  Act 

22  who  employs  three  or  more  miners  shall  report  any  com- 

23  mencement,  after  the  effective  date  of  section  2  of  the  Mine 

24  Safety  and  Health  Act  of  1977,  of  operations  in  such  mine 

25  to  the  Secretary. 
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1  "economic  assistance  to  small  mine  operators 

2  "Sec.  27.   (a)  Section  7  (b)  of  the  Small  Business  Act 

3  ( 15  U.S.C.  636  (b)  )  is  amended— 

4  "  ( 1 )  by  striking  out  the  period  at  the  end  of  para- 

5  graph    (8)    and  inserting  in  lieu  thereof  ';  and';  and 

6  "(2)   by  adding  after  paragraph   (8)   a  new  para- 

7  graph  as  follows: 

8  "  '  (9)    to  make  such  loans    (either  directly  or  in 

9  cooperation   with   banks   or   other   lending   institutions 

10  through  agreements  to  participate  on  an  immediate  or 

11  deferred  basis)  as  the  Administration  may  determine  to 

12  be  necessary  or  appropriate  to  assist  any  small  business 

13  concern,  which  is  an  operator  of  a  mine  as  defined  in  the 

14  Federal  Metal  and  Xonmetallic  Mine  Safety  Act  and 

15  which  is  subject  to  that  Act;  in  effecting  additions  to  or 

16  alterations  in  the  equipment,  facilities,  or  methods  of 

17  operation  of  such  business  in  order  to  comply  with  the 

18  applicable  standards  promulgated  pursuant  to  section  5 
29  of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act, 
20  if  the  Administration  determines  that  such  concern  is 
2i  likely  to  suffer  substantial  economic  injury  without  assist- 

22  ance  under  this  paragraph/ 

23  "(b)   The  third  sentence  of  section  7(b)   of  the  Small 

24  Business  Act   (15  U.S.C.  636(b)  )  is  amended  by  striking 

25  out  'or  (8) '  and  inserting  in  lieu  thereof  '  (8) ,  or  (9)  \ 
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1  "(c)  Section  4  (c)  (1)  of  the  Small  Business  Act  (15 

2  ILS.C.  633(c)  (1))    is  amended  by  inserting  '7(b)  (9)/ 

3  after  7  (b)  (8)/. 

4  "(d)    Loans  may  also  be  made  or  guaranteed  for  the 

5  purposes  set  forth  in  section  7  (b)  (9)  of  the  Small  Business 

6  Act  (as  added  by  the  amendments  made  by  subsection  (a) ) 

7  pursuant  to  the  provisions  of  section  202  of  the  Public  Works 

8  and  Economic  Development  Act  of  1965. 

9  "authorization  of  appropriations 

10  "Sec.  28.  (a)  There  are  hereby  authorized  to  be  appro- 

11  priated  to  the  Secretary  and  the  Commission  for  any  fiscal 

12  year  such  sums  as  may  be  necessary  to  carry  out  the  pro- 

13  visions  of  this  Act. 

14  "(b)    There  are  hereby  authorized  to  be  appropriated 

15  to  the  Secretary  of  Health,  Education,  and  Welfare  and  to 

16  the  Secretary  of  the  Interior  for  any  fiscal  year  such  sums 

17  as  may  be  necessary  to  carry  out  functions  under  this  Act.". 

18  Sec.  3.  (a)  There  are  hereby  transferred  to  and  vested 

19  in  the  Secretary  of  Labor  all  functions  of  the  Secretary  of  the 

20  Interior  and  of  other  offices  and  officers  of  the  Department 

21  of  the  Interior  under  title  I,  title  II,  title  III,  and  so  much 

22  of  title  V  as  pertains  to  the  field  of  coal  mine  health  and 

23  safety   (except  for  research  with  respect  thereto),  of  the 

24  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  (as  such 

25  Act  was  in  effect  immediately  before  the  effective  date  of 
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1  this  section),  except  that  all  such  functions  of  authorized 

2  representatives  of  the  Secretary  of  the  Interior  are  hereby 

3  transferred  to  and  vested  in  authorized  representatives  of 

4  the  Secretary  of  Labor.  The  Secretary  shall  carry  out  such 

5  functions  and  duties  through  the  Assistant  Secretary  for  Mine 

6  Safety  and  Health  established  by  section  2  of  this  Act. 

7  (b)  (1)    All   unexpended   balances   of  appropriations, 

8  personnel,  property,  records,  obligations,  and  commitments 

9  which  are  used  primarily  with  respect  to  any  function  trans- 
it) f erred  under  the  provisions  of  subsection  (a)  of  this  section 

11  to  the  Secretary  of  Labor  shall  be  transferred  to  the  Depart- 

12  ment  of  Labor.  The  transfer  of  personnel  pursuant  to  this 

13  paragraph  shall  be  without  reduction  in  classification  or  com- 

14  pensation  for  one  year  after  such  transfer,  except  that  the 

15  Secretary  of  Labor  shall  have  full  authority  to  assign  person- 

16  nel  during  such  one-year  period  in  order  to  efficiently  carry 

17  out  functions  transferred  to  him  under  this  section. 

18  (2)  All  orders,  decisions,  determinations,  rules,  regula- 

19  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

20  (A)  which  have  been  issued,  made,  granted,  or  allowed  to 

21  become  effective  in  the  exercise  of  functions  which  are  trans- 

22  ferred  under  this  section  by  any  department  or  agency,  any 

23  functions  of  which  are  transferred  by  this  section,  and  (B) 

24  which  are  in  effect  at  the  time  this  section  takes  effect,  shall 

25  continue  in  effect  according  to  their  terms  until  modified, 
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1  terminated,  superseded,  set  aside,  or  repealed  by  the  Sec- 

2  retary  of  Labor,  by  any  court  of  competent  jurisdiction,  or 

3  by  operation  of  law. 

4  (3)  The  provisions  of  this  section  shall  not  affect  any 

5  proceedings  pending  at  the  time  this  section  takes  effect 

6  before  any  department  or  agency,  functions  of  which  are 

7  transferred  by  this  section;  except  that  such  proceedings, 

8  to  the  extent  that  they  relate  to  functions  so  transferred,  shall 

9  be  continued  before  the  Secretary  of  Labor.  Orders  shall  be 

10  issued  in  such  proceedings,  appeals  shaii  be  taken  therefrom, 

11  and  payments  shall  be  made  pursuant  to  such  orders,  as  if 

12  this  section  had  not  been  enacted;  and  orders  issued  in  any 

13  such  proceedings  shall  continue  in  effect  until  modified,  ter- 

14  minated,  superseded,  or  repealed  by  the  Secretary  of  Labor, 

15  by  a  court  of  competent  jurisdiction,  or  by  operation  of  law. 

16  (4)   The  provisions  of  this  section  shall  not  affect  suits 

17  commenced  prior  to  the  date  this  section  takes  effect  and  in 

18  ail  such  suits  proceedings  shall  be  had,  appeals  taken,  and 

19  judgments  rendered,  in  the  same  manner  and  effect  as  if 

20  this  section  had  not  been  enacted;  except  that  if  before  the 

21  date  on  which  this  section  takes  effect,  any  department  or 

22  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

23  to  a  suit  involving  functions  transferred  to  the  Secretary  of 

24  Labor,  then  such  suit  shall  be  continued  by  the  Secretary 

25  of  Labor.  No  cause  of  action,  and  no  suit,  action,  or  other 

26  proceeding,  by  or  against  any  department  or  agency    (or 
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1  officer  thereof  in  his  official  capacity)  functions  of  which  are 

2  transferred  by   this  section,   shall  abate  by  reason  of   the 

3  enactment  of  this  section.  Causes  of  actions,  suits,  actions, 

4  or  other  proceedings  may  be  asserted  by  or  against  the 

5  United  States  or  the  Secretary  of  Labor  as  may  be  appro- 

6  priate  and,  in  any  litigation  pending  when  this  section  takes 

7  effect,  the  court  may  at  any  time,  on  its  own  motion  or  that 

8  of  any  party,  enter  an  order  which  will  give  effect  to  the 

9  provisions  of  this  paragraph. 

10  (c)   For  purposes  of  this  section,    (1)   the  term  "func- 

11  tion"  includes  power  and  duty,  and    (2)    the  transfer  of  a 

12  function,  under  any  provision  of  law,  of  an  agency  or  the 

13  head  of  a  department  shall  also  be  a  transfer  of  all  functions 

14  under  such  law  which  are  exercised  by  any  officer  or  officer 

15  of  such  agency  or  department. 

16  (d)  Section  3(a)  of  the  Federal  Coal  Mine  Health  and 

17  Safety  Act  of  1969  is  amended  by  inserting  immediately 

18  before  the  semicolon:  ",  except  where  the  functions,  powers, 

19  and  duties  vested  in  the  Secretary  of  the  Interior  under  this 

20  Act  are  transferred  to  and  vested  in  the  Secretary  of  Labor 

21  under  section  3  of  the  Mine  Safety  and  Health  Act  of  1977". 

22  SUNSHINE  IN  GOVERNMENT 

23  Sec.  4.    (a)   Each  officer  or  employee  of  the  Secretary 

24  of  the  Interior,  Secretary  of  Labor,  and  the  Secretary  of 

25  Health,  Education,  and  Welfare  who — 
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1  (1)   performs  any  function  or  duty  under  this  Act 

2  or  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

3  1969  and  the  Federal  Metal  and  Nonmetallic  Mine 

4  Safety  Act  which  are  amended  by  this  Act;  and 

5  (2)   has  any  known  financial  interest   (A)  in  any 

6  operator  or  mine  subject  to  such  Acts  or   (B)   in  any 

7  person  who  applies  for  or  receives  any  grant,  contract, 

8  or  other  form  of  financial  assistance  pursuant  to  such 

9  Acts;  shall,  beginning  on  February  1,  1978,  annually 

10  file  with  the  appropriate  Secretary  a  written  statement 

11  concerning  all  such  interests  held  by  such  officer  or  em- 

12  ployee  during  the  preceding  calendar  year.  Such  state- 

13  ment  shall  be  available  to  the  public. 

14  (b)  The  appropriate  Secretary  shall — 

15  (1)  act  within  ninety  days  after  the  date  of  enact- 

16  ment  of  this  Act— 

17  (A)   to  define  the  term  "known  financial  in- 

18  terest,,  for  purposes  of  subsection  (a)  of  this  section; 

19  and 

20  (B)  to  establish  the  methods  by  which  the  re- 

21  quirement  to  file  written  statements   specified  in 

22  subsection  (a)  of  this  section  will  be  monitored  and 

23  enforced,  including  appropriate  provisions  for  the 

24  filing  by  such  officers  and  employees  of  such  state- 
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1  ments  and  the  review  by  the  appropriate  agency 

2  head  of  such  statements. 

3  (2)  report  to  the  Congress  on  June  1  of  each  cal- 

4  endar  year  with  respect  to  such  disclosures  and  the  ac- 

5  tion  taken  in  regard  thereto  during  the  preceding  cal- 

6  endar  year. 

7  (c)   In  the  rules  prescribed  in  subsection    (b)    of  this 

8  section,  each  Secretary  may  identify  specific  positions  within 

9  each  agency  which  are  of  a  nonregulatory  or  nonpolicymak- 

10  ing  nature  and  provide  that  officers  or  employees  occupying 

11  such  positions  shall  be  exempt  from  the  requirements  of  this 

12  section. 

13  (d)    Any  officer  or  employee  who  is  subject  to,  and 

14  knowingly  violates,  this  section,  shall  be  fined  not  more  than 

15  $2,500  or  imprisoned  not  more  than  one  year,  or  both. 

1G  Sec.  5.  Sections  2  and  3  of  this  Act  shall  take  effect 

17  July  1,  1978,  and  all  transfers  of  functions  under  the  amend- 

18  ment  made  by  section  2  and  under  section  3  shall  be  com- 

19  pleted  not  later  than  September  30,  1978. 

20  Sec.  6.  Nothing  contained  in  this  Act  or  any  amend- 

21  ment  made  by  this  Act  shall  be  construed  to  reduce  the 

22  number  of  inspectors  engaged  in  enforcing  the  provisions  of 

23  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969   (as 

24  such  Act  was  in  effect  immediately  before  the  effective  date 

25  of  section  3  of  this  Act) ,  and  the  Federal  Metal  and  Non- 
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1  metallic  Mine  Safety  Act  (as  such  Act  was  in  effect  immedi- 

2  ately  before  the  effective  date  of  section  2  of  this  Act) .  or 

3  to  reduce  the  number  of  inspectors  engaged  in  the  enforce- 

4  ment  of  the  Occupational  Safety  and  Health  Act  of  1970. 
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[From  the  Congressional  Record — Senate,  Feb.  11,  1977] 

(Pp.  2655-2667) 

******* 

Introduction  of  Bills  and  Joint  Resolutions 

The  following  bills  and  joint  resolutions  were  introduced,  read  the 
first  time  and,  by  unanimous  consent,  the  second  time,  and  referred  as 
indicated. 

By  Mr.  Williams   (for  himself,  Mr.  Randolph,  Mr.  Javits,  Mr.  Abourezk, 
Mr.  Anderson,  Mr.  Bayh.  Mr.  Brooke,  Mr.  Case,  Mr.  Church,  Mr.  Clark, 
Mr.  Cranston,  Mr.  Eagleton.  Mr.  Ford.  Mr  Stevenson.  Mr.  Huddleston, 
Mr.  Humphrey,  Mr.  Kennedy,  Mr.  Magmison,  Mr.  McGovern.  Mr.  Met- 
calf,  Mr.  Nelson,  Mr.  Pell.  Mr.  Riegle,  Mr.  Schweiker,  Mr.  Stafford,  and 
Mr.  Heinz)  : 
S.  717.  A  bill  to  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other  purposes;  to  the  Com- 
mittee on  Human  Resources. 

*  *  ****  * 

[Introductory  remarks  by  Senator  Williams,  and  text  of  S.  717 
follow:] 

Statements  on  Introduced  Bills  and  Joint  Resolutions 

By  Mr.  Williams  (for  himself,  Mr.  Randolph,  Mr.  Javits,  Mr. 

Abourezk,  Mr.  Anderson,  Mr.  Bayh,  Mr.  Brooke,  Mr.  Case. 

Mr.  Church,  Mi-,  (lark.  Mr.  Cranston,  Mr.  Eagleton,  Mr. 

Ford,  Mr.  Stevenson,  Mr.  Huddleston,  Mr.  Humphrey,  Mr. 

Kennedy,  Mr.  Magnuson,  Mi-.  McGovern,  Mr.  Metcalf,  Mr. 

Nelson,  Mr.  Pell,  Mr.  Riegle,  Mr.  Schweiker,  Mr.  Stafford, 

and  Mr.  Heinz)  : 
S.  717.  A  bill  to  promote  safety  and  health  in  the  mining  industry, 
to  prevent  recurring  disasters  in  the  mining  industry,  and  for  other 
purposes;  to  the  Committee  on  Human  Resources. 

FEDERAL   MINK    SAFETY    AM)    HEALTH    AMENDMENTS   OF    1977 

Mr.  Williams.  Mr.  President.  I  am  today  introducing  comprehen- 
sive, omnibus  legislation  which  is  designed  to  overhaul  our  Nation's 

mine  safety  and  health  program  and  establish  a  Federal  mechanism 
which  will  effectively  and  efficiently  assure  safe  and  healthy  work- 
places for  our  count ry's  most  important  mining  resource,  the  miners. 
The  Human  Resources  Committee  has  been  overseeing  the  metal  and 
nonmetallic  mine  safety  program  for  more  than  10  years  and  the  coal 
mine  health  and  safety  program  for  more  than  f>  years.  This  oversight 
has  included  literally  weeks  of  hearings,  committee  investigation  of 
four  major  mining  disasters,  full  scale  investigations  done  at  the  com- 
mittee's behest  by  the  General  Accounting  Office,  and  nearly  daily 
contact  between  members  of  the  committee  and  the  committee  staff 
on  the  one  hand,  and  officials  of  the  Interior  Department  on  the  other. 
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This  oversight  has  led  us  inexorably  to  the  conclusion  that  our  Na- 
tion's mine  safety  and  health  program  is  seriously  deficient.  In  some 
respects,  the  statutory  authority  is  strong,  but  the  implementation  and 
enforcement  is  weak.  On  the  whole,  this  situation  has  resulted  in  a 
dismal  national  effort  to  protect  the  lives  and  health  of  our  Nation's 
miners.  The  mining  and  energy  industry  are  the  losers  in  this  scheme, 
and  our  Nation  as  a  whole  is  the  loser  in  this  scheme. 

It  is  clear  that  there  has  been  great  progress  over  the  last  decade 
in  improving  safety  and  health  conditions  in  our  mines,  when  com- 
pared to  the  situation  that  existed  prior  to  the  enactment  of  our  current 
mine  safety  laws.  But  this  progress  has  been  far  less  than  we  would 
have  expected,  given  the  comprehensiveness  of  our  laws  and  the  vast 
expenditure  of  time  and  effort  in  improving  these  conditions.  Indeed, 
in  the  past  year,  the  rates  of  deaths  and  serious  injuries  were  still 
appallingly  high,  and  according  to  MESA  figures,  the  number  of 
serious  injuries  in  our  Nation's  mines  is  again  on  the  increase. 

Mining  is  a  dangerous  business,  and  no  one  pretends  otherwise. 
In  1974,  the  last  year  for  which  we  have  comprehensive  comparative 
data,  about  1  out  of  every  1,500  mine  workers  was  killed  on  the  job  or 
died  from  work  related  injuries  or  illnesses,  compared  with  one  in 
2,800  railroad  workers,  one  in  4,000  construction  workers,  and  one  in 
12,400  workers  in  all  industries  covered  by  OSHA.  On  the  average, 
one  miner  is  killed  and  66  miners  suffer  serious  injury  in  our  Nation's 
mines  on  every  working  day. 

In  March  of  1976,  when  the  Labor  and  Public  Welfare  Committee 
was  preparing  for  hearings  on  mine  safety  legislation,  two  gas  ex- 
plosions rocked  the  Scotia  Coal  Mine  in  eastern  Kentucky  and  took 
the  lives  of  2,3  miners  and  three  Federal  mine  inspectors.  On  Septem- 
ber 31, 1976,  while  the  mine  safety  and  health  bill  was  on  the  Senate's 
calendar,  waiting  for  consideration  by  this  body,  an  explosion  in  a 
coal  mine  in  France  took  16  lives.  Only  last  month,  on  Thursday, 
December  30, 1976,  a  gas  explosion  occurred  in  a  coal  mine  in  Czecho- 
slovakia. As  rescue  efforts  got  underway  there,  it  was  feared  that  the 
45  miners  trapped  in  that  mine  were  dead. 

Mr.  President,  I  do  not  think  that  we  can  sit  by  and  wait  for  the 
next  mining  disaster  to  demonstrate  to  us  the  deficiencies  in  our  mine 
safety  and  health  program.  It  is  my  intention,  Mr.  President,  to  give 
mine  safety  and  health  legislation  a  high  priority  within  the  Labor 
and  Public  Welfare  Committee.  It  is  my  fervent  hope  that  this  Con- 
gress can  enact  a  mine  safety  law  which  will  establish  a  truly  meaning- 
ful and  effective  program  and  that  we  can  do  this  before  the  next 
mining  tragedy  underscores  the  great  need. 

Mr.  President,  the  bill  which  I  am  introducing  is  designed  to  do 
just  that.  As  I  have  said,  it  is  a  comprehensive  mine  safety  and  health 
bill,  which  draws  from  the  best  of  our  current  programs  and  learns 
from  the  worst  of  our  current  experiences.  It  is  a  bill  which,  if  enacted 
and  meaningfully  implemented  by  an  administration  truly  committed 
to  the  cause  of  worker  health  and  safety,  should  vastly  reduce  the 
number  of  fatalities  and  injuries  in  our  mines  and  should  make  mining 
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disasters  the  great  exception  rather  than  the  unnecessary  fact  of  life 
for  our  Nation's  miners  and  their  long  suffering  families. 

Currently,  the  protection  of  the  safety  and  health  of  our  Nation's 
miners  is  provided  by  two  separate  statutes— the  1966  Metal  and  Non- 
Metallic  Mine  Safety  Act  and  the  1969  Federal  Coal  Mine  Health 
and  Safety  Act.  Enforcement  of  both  laws  has  been  the  responsibility 
of  the  Department  of  the  Interior,  but  the  enforcement  of  both  statutes 
has  been  sorely  lacking  in  effectiveness.  The  Metal  and  Non-Metallic 
Mine  Safety  Act  is  generally  a  weak  law,  lacking  in  real  sanctions. 
The  Coal  Mine  Health  and  Safety  Act,  on  the  other  hand,  is  a  more 
comprehensive  and  considerably  stronger  law.  Althoufh  there  have 
been  glaring  deficiencies  in  the  enforcement  of  the  Coal  Act,  the  law 
itself  is  a  good  and  strong  one  which,  if  properly  enforced,  could 
result  in  real  improvement  in  the  health  and  safety  of  miners.  For  this 
reason,  my  bill  repeals  the  Metal  Act  algether.  and  uses  the  stronger 
features  of  the  Coal  Act  as  the  foundation  for  a  new  and  comprehensive 
mine  safety  and  health  law  which  is  applicable  to  the  entire  mining 
industry.  In  addition,  this  bill  adopts  the  stronger  features  of  the 
Occupational  Safety  and  Health  Act  and  incorporates  them  into  a 
truly  efficient  mechanism  for  providing  safe  and  healthful  working 
conditions  and  efficient  enforcement  to  the  ultimate  benefit  of  all 
miners. 

Mr.  President,  I  believe  this  bill  also  provides  protection  for  persons 
who  may  not  be  miners  but  who  may  be  affected  by  mining  activities, 
such  as  the  victims  of  the  terrible  flood  at  Buffalo  Creek  in  1972.  Clearly 
a  comprehensive  mine  safety  program  must  protect  such  people  from 
hazards  associated  with  mining. 

This  bill,  Mr.  President,  has  three  major  features.  It  combines  the 
health  and  safety  programs  for  all  of  our  Nation's  mines  into  a  single, 
uniform  law.  It  transfers  the  responsibility  for  enforcement  of  that 
law  from  the  Interior  Department  to  the  Lalx>r  Department.  And  it 
vastly  streamlines  every  aspect  of  the  enforcement  mechanism  so  that 
the  system  is  truly  responsive  to  the  demonstrated  safety  and  health 
deficiencies  in  our  mines  and  the  needs  of  our  Nation's  miners. 

Mr.  President,  this  bill  provides  a  uniform  procedure  by  which  new 
standards  would  bo  promulgated  and  a  uniform  procedure  by  which 
the  law  would  be  enforced,  but  it  does  not  contemplate  that  all  stand- 
ards will  apply  uniformly  to  all  types  of  mining.  I  fully  recognize 
that,  where  there  are  fundamental  differences  in  the  nature  of  the  ore 
or  raw  materials  being  extracted,  the  need  to  promulgate  separate 
standards  for  one  segment  of  the  industry  may  be  indicated.  This  bill, 
however,  fully  contemplates  broad  application  of  standards  within  a 
given  segment  of  the  industry  and  provides  extensive  variance  pro- 
cedures for  adjustment  of  standards  based  on  the  particular  needs  of  a 
specific  mine. 

The  bill  accommodates  this  need  in  a  number  of  ways.  It  provides 
that  existing  mandatory  standards  promulgated  under  the  Metal  and 
Non-metallic  Mine  Safety  Act,  prior  to  enactment,  are  to  be  carried 
over  as  standards  applicable  to  metal  and  nonmetallic  mines,  and 
standards  under  the  Federal  Coal  Mine  Health  and  Safety  Act  are  to 
be  carried  over  as  standards  applicable  to  coal  mines  after  enactment. 
The  bill  also  amends  the  Coal  Mine  Health  and  Safety  Act  to  make 
applicable  to  all  mines  only  those  interim  health  standards  of  title  II 
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of  that  act — such  as  dust  from  drilling  rock,  quartz  dust,  and  noise — 
which  clearly  are  applicable  to  noncoal  as  well  as  coal  mining. 

The  ultimate  goal  of  this  bill  is  to  provide  the  maximum  amount  of 
protection  for  miners;  in  cases  of  doubt,  both  in  enforcement  and  in 
standard  making,  miners  should  have  the  benefit  of  the  broadest  pos- 
sible interpretation  and  application.  However,  in  promulgating  stand- 
ards and  in  enforcing  the  law,  the  Secretary  would  be  encouraged  to 
maintain  an  essential  awareness  of  the  different  nature  of  some  seg- 
ments of  the  mining  industry  from  other  segments  of  the  industry. 

On  the  other  hand,  it  is  clear  that  the  mechanism  for  enforcement 
should  be  the  same,  irrespective  of  which  standards  apply  and  what 
type  of  mining  operation  is  being  inspected.  Miners  die  in  noncoal 
mines  as  surely  as  they  die  in  coal  mines.  Miners  suffer  terrible  and 
debilitating  injuries  in  surface  mines  as  regularly  as  they  do  in  under- 
ground mines.  If  we  are  to  have  standards  applicable  to  these  mines, 
we  must  with  regularity  and  frequency  inspect  all  mines  to  make  sure 
that  these  standards  are  being  met.  My  bill  provides  for  regular  and 
frequent  inspection  at  all  mines. 

Where  violations  of  the  standards  are  found,  our  system  should 
provide  the  same  inducement  for  operator  compliance,  irrespective  of 
the  type  of  mines.  My  bill  selects  the  civil  penalty  as  the  mechanism 
for  encouraging  operator  compliance  with  safety  and  health  stand- 
ards and  mandates  the  imposition  of  such  civil  penalties  for  violations 
in  all  mines. 

This  bill's  mechanism  for  insuring  the  safety  and  health  of  miners 
has  two  approaches,  however.  Not  only  is  there  a  civil  penalty  system 
by  which  the  operators  are  to  be  encouraged  to  effect  lasting  compli- 
ance with  the  applicable  standards,  but  the  mine  safety  and  health 
administration  could  also  employ  a  broad  range  of  closure  orders 
which  are  intended  to  identify  unusually  hazardous  conditions  and 
insulate  miners  from  these  conditions  until  they  are  corrected.  This 
closure  order  procedure  is  present  in  both  of  the  current  mine  safety 
laws  but  is  much  more  highly  developed  in  the  Coal  Mine  Act,  and  it 
is  the  procedure  of  that  law  which  serves  as  the  basis  for  the  closure 
order  procedure  in  my  bill. 

The  bill  carries  forward  the  imminent  danger  closure  order  from 
both  existing  mine  safety  acts  and  also  contains  authority  to  close 
mines  for  failure  to  abate  violations,  for  technological  inability  to 
abate,  and  for  unwarrantable  failure  to  comply  with  the  requirements 
of  the  act — all  sanctions  which  currently  exist  in  coal  mine  health  and 
safety  legislation. 

This  bill  also  provides  additional  closure  order  authority  not  pres- 
ent in  current  law  but  which  the  committee's  oversight  suggests  is 
clearly  necessary  to  adequately  protect  miners.  The  bill  provides  au- 
thority to  close  a  mine  altogether,  for  periods  of  up  to  1  month,  where 
an  operator's  record  of  compliance  with  the  act  and  its  requirements 
is  so  egregious  that  it  demonstrates  gross  negligence  or  willfulness. 
This  civil  penalty  closure  order  is  clearly  intended  to  be  reserved  for 
the  most  serious  of  cases.  By  seeking  this  civil  penalty,  which  can  only 
be  invoked  by  the  independent  Mine  Safety  and  Health  Keview  Com- 
mission established  by  this  bill,  the  administrators  of  the  act  are 
demonstrating  to  the  recalcitrant  operator  that  they  will  not  tolerate 
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constant  reluctance  to  comply  with  the  act's  requirements  while 
miners  remain  exposed  to  serious  risks. 

This  is  an  extraordinary  sanction,  Mr.  President,  and  it  is  reserved 
only  for  the  most  serious  of  situations.  It  is  to  be  imposed  by  the  Com- 
mission alone  and  only  after  an  opportunity  for  a  hearing  has  been 
afforded  the  operator.  To  impose  this  sanction,  the  Commission  must 
find  that  the  violations  were  willful  or  with  gross  negligence  and  that 
they  constituted  a  serious  threat  to  miners. 

This  additional  sanction  is  an  important  weapon  in  the  Secretary's 
arsenal  even  though  its  contemplated  use  is  rare.  Past  history  has 
clearly  demonstrated  that  the  imposition  of  monetary  penalties  is 
simply  insufficient  to  encourage  some  operators  to  comply  with  the  act 
and  its  requirements. 

Another  significant  new  remedy  enables  the  Secretary  to  petition 
the  Federal  courts  for  an  injunctive-tvpe  remedy  to  close  mines  that 
have  been  in  habitual  and  chronic  violation.  This  sanction  recognizes 
that  an  operator  who  compiles  a  record  of  chronic  violation,  even 
minor  ones,  demonstrates  that  he  has  little  respect  for  the  require- 
ments of  the  law  and  the  safety  and  health  of  his  miners.  This  sanc- 
tion, judiciously  used,  is  intended  to  encourage  operator  compliance 
with  the  spirit  as  well  as  the  letter  of  the  law. 

The  committee's  investigation  of  the  Scotia  mine  disasters  last  year 
clearly  demonstrated  the  need  for  such  a  remedy.  What  the  committee 
found  at  that  mine  was  a  pattern  of  violations,  which  were  generally 
promptly  abated  when  discovered  by  inspectors.  But  the  fact  that 
similar  violations  would  recur,  time  after  time,  clearly  suggested  that 
the  operator  found  it  easier  and  perhaps  cheaper  to  continue  to  operate 
the  mine  in  violation  of  the  law  and  correct  deficiencies  only  when  dis- 
covered. Where  such  a  pattern  has  been  developed,  the  mine  is,  more 
probably  than  not,  routinely  being  operated  in  violation  of  the  law 
when  inspectors  are  not  there  to  cite  violations.  Such  operation  un- 
necessarily exposes  miners  to  dangers  which  the  act  did  not  expect 
them  to  have  to  confront.  This  is  a  "pattern  and  practice"  of  violations 
which  the  agency  administering  the  mine  safety  laws  should  take 
cognizance  of  and  which  the  courts  should  be  able  to  remedy.  My  bill 
requires  the  agency  to  take  cognizance  of  such  violation  patterns,  and 
provide  the  means  by  which  the  courts  can  fashion  a  remedy  which  is 
appropriate  to  secure  the  health  and  safety  of  miners. 

The  second  major  feature  of  my  bill  is  the  transfer  of  all  mine  safety 
and  health  enforcement  responsibilities  from  the  Department  of  the 
Interior  to  the  Department  of  Labor.  I  feel  that  the  transfer  of  these 
responsibilities  to  the  Labor  Department  is  absolutely  essential  if  this 
Nation  is  to  have  a  meaningful  and  effective  mine  safety  and  health 
program.  Our  current  program  has  suffered  terribly  at  the  Interior 
Department.  That  Department  has  a  basic  conflict  of  missions.  On  the 
one  hand,  it  is  charged  with  the  duty  of  maximizing  the  exploitation 
of  our  Nation's  mineral  and  energy  reserves.  On  the  other  hand,  it 
is  charged  with  the  duty  of  protecting  the  welfare  of  the  employees 
engaged  in  the  extraction  of  these  resources.  These  duties  often  con- 
flict, and  we  should  not  be  putting  the  health  and  safety  of  workers 
in  a  posture  where  any  administrative  agency  should  have  to  think 
twice  before  it  acts  to  secure  the  protection  of  workers.  Such  a  conflict 
would  not  be  present  at  the  Labor  Department.  The  Labor  Depart- 
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ment  is  charged  with  the  responsibility  of  protecting  our  Nation's 
workers,  and  the  administration  of  the  mine  safety  and  health  laws 
by  that  department  would  be  free  of  any  conflict  which  is  apt  to  jeo- 
pardize the  welfare  of  miners. 

Still,  we  must  recognize  that  the  safety  and  health  of  miners  is  a 
field  with  its  own  highly  developed  technology  and  specific  problems. 
My  bill  insures  that  the  Mine  Safety  and  Health  Administration  will 
maintain  its  separate  and  distinct  identity  within  the  Labor  Depart- 
ment. The  administration  and  enforcement  of  the  law  will  be  assigned 
to  a  separate  Mine  Safety  and  Health  Administration  which  will  be 
headed  by  a  separate  Assistant  Secretary.  An  administrative  review 
commission,  separate  from  the  OSHA  Commission,  is  established  to 
review  enforcement  and  mine  discrimination  cases.  The  bill  provides 
for  complete  separation  of  the  mine  safety  and  health  and  the  occupa- 
tional safety  and  health  programs  within  the  Department  of  Labor. 

The  effect  of  this  is,  in  my  view,  the  best  of  both  worlds.  The  Mine 
Safety  and  Health  Administration  is  permitted  to  maintain  its  own 
identitv  and  its  not  inconsiderable  expertise  and  technological  knowl- 
edge. Yet,  its  overall  administration  and  guidance  will  come  from  the 
Secretary  of  Labor,  whose  responsibilities  are  to  secure  the  rights  of 
workers,  not  maximum  mineral  production,  and  who  will  not  be  placed 
in  the  position  of  having  to  select  between  alternative  and  often 
mutually  exclusive  responsibilities. 

Finally,  Mr.  President,  my  bill  vastly  streamlines  nearly  every  as- 
pect of  the  enforcement  and  administration  of  the  mine  safety  and 
health  program.  The  committee's  long  years  of  overseeing  the  current 
programs  has  led  it  to  understand  the  weaknesses  which  are  inherent  in 
nearly  every  phase  of  the  current  administration  of  the  mine  safety 
laws.  This  bill  addresses  these  weaknesses  and  proposes  an  overall 
enforcement  system  which  should  be  efficient,  flexible,  and  able  to 
effectively  respond  to  demonstrated  problems  in  our  mines. 

The  keystone  of  any  enforcement  scheme  is  the  promulgation  of 
standards,  and  this  process,  under  the  current  laws,  has  been  a  pain- 
fully slow  and  difficult  one,  often  marked  by  excessive  and  unconscion- 
able delays.  After  91  miners  died  of  carbon  monoxide  poisoning  in  a 
mine  fire  in  the  Sunshine  Silver  mine  in  Idaho  in  early  1972,  it  took 
22  months  before  a  standard  requiring  that  miners  be  provided  self- 
rescuers  was  promulgated  under  the  Metal  and  Non-Metallic  Mine 
Safety  Act.  Forty-five  months  after  the  collapse  of  an  impoundment 
dam  at  Buffalo  Creek,  W.  Va.,  a  standard  dealing  with  such  dams  was 
finally  promulgated  under  the  Coal  Mine  Health  and  Safety  Act, 
Despite  the  need  for  standards  dealing  with  safety  training  for  miners, 
demonstrated  by  the  1972  disaster  at  Sunshine  and  Blacksville,  W.  Va., 
the  Interior  Department  did  not  propose  such  a  standard  until  after 
the  Labor  Subcommittee's  hearings  on  Scotia  in  early  1976,  which 
demonstrated  that  miners  at  that  ill-fated  mine  were  still  not  receiving 
even  rudimentary  training  in  the  use  of  the  self-rescuer  device  and 
were  being  routinely  sent  below  ground  without  even  the  most  ele- 
mentary awareness  of  the  very  serious  hazards  associated  with  their 
occupation.  The  Interior  Department's  hearings  on  these  long  awaited 
safety  training  regulations  were  scheduled  to  be  started  only  this 
month. 
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My  bill  eliminates  these  inordinate  delays  in  the  promulgation  of 
much  needed  health  and  safety  standards.  The  sole  authority  for 
promulgating  standards  under  my  bill  rests  with  the  Secretary  of 
Labor,  and  the  bill  grants  him  a  broad  discretion  in  determining 
whether  standards  are  needed  and  whether  they  should  be  promul- 
gated. Once  the  Secretary  decides  that  a  standard  should  be  issued 
and  starts  the  promulgation  procedure,  however,  each  and  every  step 
of  that  procedure  comes  under  a  tight  "timetable."  This  procedure 
gives  the  Secretary  the  option  of  referring  the  proposal  to  an  advisory 
committee,  which  may  be  especially  constituted  for  the  purpose,  before 
the  proposal  is  submitted  to  the  public  for  general  comment.  The 
process  provides  for  the  efficient  consideration  of  the  views  of  affected 
workers,  industry  groups,  and  public  organizations,  but  is  designed  to 
keep  the  procedure  running  to  a  natural  and  timely  conclusion. 

The  bill  also  makes  provision  for  standards  to  deal  with  extraor- 
dinary circumstances.  The  bill  authorizes  the  Secretary  to  issue  emer- 
gency temporary  standards  in  situations  of  grave  danger  to  employees, 
without  first  going  through  statutory  rule-making  procedures.  This 
provision,  which  IS  taken  from  the  Occupational  Safety  and  Health 
Act,  is  designed  to  allow  the  Secretary  to  react  quickly  to  grave  dan- 
gers which  threaten  employees  before  those  dangers  manifest  them- 
selves in  serious  or  fatal  injuries  or  illnesses. 

The  bill  also  permits  the  Secretary  to  grant  variances  from  stand- 
ards in  situations  which  will  insure  the  protection  of  miners.  These 
variances  are  possible  where  an  operator  is  unable  to  immediately  com- 
ply with  a  requirement  for  technological  reasons,  where  a  research 
project  in  connection  with  safety  or  health  matters  is  being  conducted 
by  the  operator,  or  where  an  operator  can  demonstrate  that  he  can 
provide  an  equal  degree  of  protection  to  miners  while  using  a  different 
method. 

After  standards  are  in  place,  they  must  be  enforced,  and  my  bill 
provides  for  a  vastly  increased  Federal  presence  in  the  mines  to  insure 
that  operators  are  continually  meeting  their  obligations  under  the 
Mine  Safety  and  Health  Act.  Under  this  bill,  a  minimum  of  four  in- 
spections per  year  is  required  of  all  mines,  and  additional  inspections 
are  mandated  for  particularly  hazardous  mining  operations. 

Inspections,  under  my  bill,  are  intended  to  insure  operator  compli- 
ance with  the  requirements  of  the  act,  and  the  bill  makes  mandatory 
the  imposition  of  an  appropriate  civil  penalty  in  each  case  of  violation 
of  the  act  or  standard.  This  concept  is  not  a  new  one.  Indeed,  manda- 
tory civil  penalties  have  been  a  feature  of  the  enforcement  of  the  Coal 
Mine  Health  and  Safety  Act  since  1970,  and  many  of  the  improve- 
ments in  mine  safety  and  health  which  have  been  noted  under  that  act 
can  be  attributed  to  this  scheme  of  mandatory  penalties. 

Despite  this,  certain  weaknesses  in  the  administration  of  the  civil 
penalty  system  under  the  Coal  Act  have  manifested  themselves,  and 
my  bill  attempts  to  correct  these  weaknesses.  To  truly  encourage  com- 
pliance with  the  act's  requirements,  a  civil  penalty  must  be  assessed 
and  collected  reasonably  promptly.  The  current  administration  of  the 
Coal  Act  civil  penalty  program  does  not  do  this.  In  overseeing:  the  en- 
forcement of  the  Coal  Act,  the  committee  has  found  that  civil  penalty 
assessments  are  generally  too  low,  and  there  are  long  delays  between 
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the  citation  of  the  violation  and  the  assessment  of  the  penalties.  A 
further  complicating  factor  is  the  extraordinary  difficulty  that  the 
Mining  Enforcement  and  Safety  Administration  has  had  in  collecting 
these  penalties.  The  need  to  secure  payment  by  court  order,  often  after 
a  new  trial  on  the  facts  following  a  full-blown  administrative  determi- 
nation, has  left  literally  millions  of  dollars  of  civil  penalty  assessments 
uncollected.  Other  penalties  are  compromised  at  pennies  on  the  dollar. 
This  reduction  of  the  penalties  combined  with  the  long  delays  between 
violation,  assessment,  and  collection  has  seriously  weakened  the  effec- 
tiveness of  the  civil  penalty  as  an  inducement  to  meaningful  compli- 
ance with  the  requirements  of  the  law. 

My  bill  will  correct  this.  The  procedure  for  assessment  of  penalties 
is  vastly  simplified,  and  the  number  of  criteria  upon  which  the  penalty- 
is  to  be  based  is  reduced.  The  procedure  for  determining  operator  re- 
sponsibility and  liability  is  assigned  to  a  truly  independent  Mine 
Safety  and  Health  Review  Commission,  and  the  process  is  streamlined 
so  that  operators  are  provided  with  a  fair  method  of  contesting  liabil- 
ity, but  are  not  encouraged  to  delay  factfinding  and  the  administrative 
process  or  to  seek  duplicative  factfinding  in  other  forums.  Uncontested 
citations  and  assessments  under  this  bill  become  final  orders  of  the 
Commission  and  are  entitled  to  pro  forma  enforcement  in  the  Federal 
courts  in  routine  collection  actions.  Contested  citations  and  assessments 
move  along  through  the  system  with  efficiency  and  the  final  orders  of 
the  Commission  are  dispositive  of  the  facts  involved  and  subject  to 
enforcement  or  review  in  the  Federal  circuit  courts  of  appeals  without 
the  need  for  additional  and  duplicative  factfindings.  The  independent 
Review  Commission  also  has  authority  to  review  the  propriety  of  clo- 
sure orders,  and  the  same  standards  of  review  and  enforcement  prevail. 

The  intention  of  this  scheme  is  to  provide  a  fair  and  prompt  admin- 
istrative determination  of  the  liabilities  of  the  parties,  in  order  to  most 
efficiently  turn  the  enforcement  mechanism  of  the  act  into  an  effective 
inducement  to  continued  and  meaningful  operator  compliance  with 
their  responsibilities  to  their  workers. 

Mr.  President,  as  the  94th  Congress  came  to  a  close,  a  mine  safety 
bill  had  been  passed  by  the  House  of  Representatives  and  a  similar 
bill  had  been  reported  favorably  to  the  Senate  by  the  Labor  and  Public 
Welfare  Committee.  Unfortunatley,  the  rush  of  last  minute  demands 
on  the  Senate  made  it  impossible  for  this  body  to  consider  the  legisla- 
tion. At  that  time,  I  noted  that  the  conditions  in  our  Nation's  mines 
warranted  this  legislation,  and  I  said : 

We  cannot  in  good  conscience  let  these  conditions  go  on  any  longer.  When  we 
return  in  January,  it  is  my  fervent  hope  that  we  can  make  a  mine  safety  and 
health  bill  .  .  .  one  of  our  first  orders  of  business  and  that  we  will  once  and  for 
all  provide  effective  and  meaningful  safety  and  health  for  our  nation's  miners 
and  eradicate  unnecessary  death  and  suffering  from  our  nation's  mines. 

Mr.  President,  the  need  is  still  with  us,  and  the  need  is  still  great. 
The  bill  which  I  have  introduced  today  is  broad  in  scope  and  is  the 
product  of  years  of  experience  which  I  and  the  Labor  and  Public  Wel- 
fare Committee  have  had  in  overseeing  the  deficiencies  of  our  current, 
ineffective  program. 

Our  new  President  has  indicated  that  he  desires  an  overall  and 
comprehensive  energy  policy.  That  policy  is  going  to  include  the 
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efficient  exploitation  of  our  mineral  resources;  and  if  our  Nation  is 
to  set  upon  this  course,  we  must  do  so  in  a  manner  which  will  reassure 
our  miners  that  we  have  their  safety  and  health  uppermost  in  our 
minds.  Otherwise,  there  will  be  nothing  to  encourage  young  people 
to  go  into  an  admittedly  hazardous  occupation,  and  there  will  be 
nothing  to  encourage  existing  miners  to  continue  in  this  hazardous 
line  of  work. 

The  time  has  come,  the  time  has  long  since  come,  when  these  reforms 
should  be  made. 

This  legislation  will  promote  a  fair  and  efficient  national  mine  safety 
and  health  program.  When  this  legislation  is  enacted  and  becomes 
law,  our  Nation's  miners  will  have  won  a  significant  victory,  and  our 
Nation  will  be  greater  for  its  commitment  to  the  welfare  of  its  miners. 

Mr.  President,  I  ask  unanimous  consent  that  a  section-by-section 
analysis  of  the  bill  be  printed  in  the  Record. 

There  being  no  objection,  the  section-by-section  analysis  was  ordered 
to  be  printed  in  the  Record,  as  follows : 

Section-by-Section  Analysis 

TITLE    I— AMENDMENTS    TO    THE    GENERAL    PROVISIONS    OF    THE 
FEDERAL  COAL  MINE  HEALTH  AND  SAFETY  ACT  OF  1969 

Section  101 — This  section  amends  section  1  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  such  that  it  is  now  cited  as  the  "Federal  Mine  Safety 
and  Health  Act  of  1977." 

Section  102 — Definitions  and  applicability. 

Section  102(a)(1) — provides  that  Section  2  of  the  Federal  Mine  Safety  and 
Health  Act  of  1976  is  amended  by  striking  out  "coal"  wherever  it  appears. 

Section  102(a)  (1) — provides  that  the  functions  of  the  Secretary  of  the  Interior 
in  developing  and  promulgating  improved  mandatory  health  and  safety  standards 
under  Section  2(g)  (1)  are  transferred  to  the  Secretary  of  Labor. 

Section  102(b)  (1) — changes  the  definition  of  "Secretary"  in  section  3(a)  from 
Secretary  of  the  Interior  to  Secretary  of  Labor. 

Section  102(b)  (2)  clarifies  the  defintion  of  "operator"  to  include  independent 
contractors  performing  services  or  construction  at  a  mine. 

Section  102(b)  (3) — enlarges  the  definition  of  "mine"  in  section  3(h)  to  include 
those  mines  previously  covered  by  the  Federal  Metal  and  Non-Metallic  Mine 
Safety  Act.  This  definition  is  also  expanded  to  include  facilities  for  the  prepara- 
tion of  coal,  except  that  the  Secretary  is  to  give  due  consideration  to  the  con- 
venience of  giving  one  Assistant  Secretary  all  authority  with  respect  to  health 
and  safety  of  miners  employed  at  one  physical  establishment. 

Section  102(b)  (4) — expands  the  definitions  of  "operator,"  "agent,"  "miner," 
and  "imminent  danger"  in  sections  3  (d),  (e),  (g),  and  (j),  respectively,  to 
apply  to  all  mines  now  covered  by  the  Act. 

Section  102(b)(5) — amends  section  3  to  add  a  new  section  3(n)  defining 
"Administration"  which  means  the  Mine  Safety  and  Health  Administration 
established  under  section  302  of  this  Act  and  a  new  section  3(o)  defining  "Com- 
mission" which  means  the  Federal  Mine  Safety  and  Health  Review  Commission 
which  is  established  in  the  Act. 

Section  102(c) — amends  section  4,  "Mines  Subject  to  Act,"  to  include  in  addi- 
tion to  coal  mines,  mines  newly  covered  by  this  Act. 

Section  102(d)  (1) — amends  Section  5(c)  to  conform  the  wording  thereof  to 
the  new  definition  of  "Secretary,"  but  the  meaning  is  unchanged. 

Section  102(d)  (2) — includes  operators  and  miners'  representatives  of  mines 
newly  covered  by  this  Act  among  those  that  may  ask  the  Interim  Compliance 
Panel  for  a  public  hearing  under  Section  5(f),  and  changes  the  wording  of  that 
section  to  conform  to  the  new  section  number  for  "Judicial  Review." 
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TITLE  II— MINE  SAFETY  AND  HEALTH  STANDARD  AMENDMENTS 

Amendment  to  title  I 

Section  202— This  section  amends  Title  I  of  1969  so  that  it  includes : 
Section  101 — Duties 

Section  101(a) — establishes  the  duty  of  each  mine  operator  to  comply  with 
the  health  and  safety  standards,  all  rules,  regulations,  and  orders  promulgated 
under  this  Act  and  to  furnish  a  place  of  employment  free  from  recognized  haz- 
ards causing  or  likely  to  cause  death  or  physical  harm. 

Section  101(b) — establishes  the  duty  of  each  miner  to  comply  with  the  health 
and  safety  standards,  all  rules,  regulations,  and  orders  promulgated  under  this 
Act  which  are  applicable  to  his  own  conduct. 

Section  102 — Safety  and  Health  Standards 

Section  101(a) — establishes  that  the  Secretary  may  promulgate,  modify  or 
revoke  any  health  or  safety  standard  by  rule  in  accordance  with  the  provisions  of 
Section  553  of  Title  5  of  the  United  States  Code  (without  regard  to  any  refer- 
ence therein  to  Sections  556  and  557  of  such  title)  and  the  following  provisions. 

Section  102(a)  (1) — provides  that  the  Secretary  may  request  the  recommenda- 
tions of  an  advisory  committee  appointed  under  section  103  whenever  he  deter- 
mines from  information  submitted  to  him  in  writing  or  on  the  basis  of  his  own 
information  that  a  rule  should  be  promulgated,  except  that  when  the  recom- 
mendation comes  from  the  National  Institute  for  Occupational  Safety  and 
Health,  the  Secretary  must  within  sixty  days  after  receipt  thereof  either  com- 
mence rule  making  or  publish  in  the  Federal  Register  his  decision  not  to  do  so. 

Where  an  advisory  committee  is  appointed,  the  Secretary  must  provide  such 
committee  with  any  proposal  of  his  own  or  of  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  as  well  as  any  factual  information  that  has  been  developed. 
The  advisory  committee  must  submit  to  the  Secretary  its  recommendations 
within  90  days  from  the  date  of  its  appointment  or  a  longer  or  shorter  period 
of  time  prescribed  by  the  Secretary,  but  no  longer  than  180  days  after  the 
appointment. 

Section  102(a)  (2) — requires  the  Secretary  to  publish  a  proposed  rule  in  the 
Federal  Register  and  afford  interested  persons  a  period  of  30  days  after  publica- 
tion to  submit  written  comments.  Where  an  advisory  committee  is  appointed  the 
Secretary  must  publish  the  proposed  rule  within  60  days  after  submission  of  the 
committee's  recommendations  or  the  expiration  of  the  period  prescribed  by  the 
Secretary  for  those  recommendations,  if  he  decides  to  publish  such  recommenda- 
tions, and  if  he  decides  not  to  publish  such  recommendations,  he  shall  publish 
the  reason  for  his  determination  not  to. 

Section  102(a)  (3) — permits  any  interested  person  to  file  with  the  Secretary 
written  objections  to  the  proposed  rule  and  request  a  public  hearing  before  the 
expiration  of  the  comment  period  provided  for  in  section  102(a)  (2).  Within  30 
days  after  the  last  day  for  filing  such  objections,  the  Secretary  shall  publish 
in  the  Federal  Register  a  notice  specifying  the  standard  objected  to  and  the 
time  and  place  for  a  hearing. 

Any  such  hearing  shall  be  held  promptly,  shall  be  informal  in  nature,  and 
shall  be  conducted  in  accordance  with  procedural  rules  or  rulings  which  the 
Secretary  shall  make  in  order  to  avoid  unnecessary  costs  or  delay.  A  verbatim 
transcript  of  all  such  hearings  shall  be  made,  and  available  to  the  public. 

Section  102(a)  (4)— provides  that  within  60  days  after  expiration  of  the 
comment  period  under  section  102(a)  (2)  or  within  60  days  after  completion 
of  a  hearing  under  section  102(a)  (3),  the  Secretary  shall  issue  a  rule  or  deter- 
mine that  a  rule  should  not  be  issued.  In  order  to  insure  that  affected  employers 
and  their  employees  are  informed  of  the  existence  of  the  standard  and  its 
requirements,  an  issued  rule  may  contain  a  provision  delaying  its  effective  date 
for  a  period  determined  by  the  Secretary,  but  not  longer  than  90  days. 

Section  102(a)  (5)  (A)— requires  the  Secretary,  in  promulgating  standards,  to 
set  the  standard  which  most  adequately  assures  on  the  basis  of  the  best  avail- 
able evidence  that  miners  will  not  suffer  impairment  of  health  or  functional 
capacity,  even  if  regularly  exposed  to  the  hazards  throughout  their  working 
lives.  Development  of  standards  is  to  be  based  on  research,  demonstration,  ex- 
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periinent,  and  other  appropriate  information.  In  addition  to  the  attainment  of 
the  highest  degree  of  safety  and  health  protection  for  the  miner,  other  con- 
siderations shall  be  the  latest  available  scientific  data  in  the  field,  the  feasi- 
bility of  the  standards  and  experience  gained  under  this  and  other  health  and 
safety  statutes.  Wherever  practicable,  the  standard  should  be  expressed  in 
terms  of  objective  criteria  and  performance  desired. 

tion  102(a)(5)(B)— requires  the  Secretary  of  Health,  Education,  and 
Welfare  to  identify  toxic  materials  or  harmful  physical  agents  found  In  mines 
and  to  within  three  years  after  enactment  of  these  Amendments,  and  on  a  con- 
tinuing basis  thereafter,  determine  whether  those  substances  or  agents  pose  a 
threat  to  miners  in  the  concentrations  in  which  they  are  normally  found  in  a 
mine.  Such  determinations,  together  with  appropriate  criteria,  are  to  be  trans- 
mitted to  the  Secretary,  who  shall  Within  sixty  days  after  receipt  tbereof,  for 
all  agents  or  substances  not  already  covered  by  an  appropriate  Standard,  either 
commence  forma]  standard  promulgation  procedures  under  Section  102(a)(1) 
or  102(a)  (2),  or  shall  publish  his  determination  not  to  do  so. 

Section  102(a)  (6) — provides  that  any  standard  promulgated  under  section 
102(a)  must  prescribe  the  use  of  labels  or  other  warnings  necessary  to  ensure 
that,  miners  are  apprised  of  all  hazards  to  which  I  hey  are  exposed,  relevant 
symptoms  and  appropriate  emergency  treatment  and  proper  conditions  and 
precautions  of  safe  use  or  cxi>osure.  A  standard,  when  appropriate,  shall  pre- 
scribe protective  equipment,  control  or  technological  procedures  to  be  used,  and 
shall  provide  for  monitoring  or  measuring  miners'  exposure  as  may  be  necessary 
for  the  protection  of  the  miners.  Where  appropriate,  such  standard  shall  pre- 
scribe the  type  ami  frequency  of  medical  examination  or  tests  which  the  <>j>erator 
shall  provide,  at  his  cost,  in  order  to  determine  whether  the  miner  exposed  to 
such  hazards  is  adversely  affected  by  such  exposure.  Such  standards  shall  pro- 
vide that  where  a  determination  is  made  that  a  miner  may  suffer  material  Im- 
pairment of  health  or  functional  capacity  as  a  result  of  exposure  to  a  hazard 
covered  by  the  standard,  miners  shall  be  removed  from  such  exposure  and 
reassigned.  Any  miner  transferred  due  to  such  exposure  shall  receive  compensa- 
tion at  not  less  than  the  rate  for  miners  in  the  classification  he  held  immediately 

prior  to  his  transfer. 

The  medical  examination  may  be  furnished  at  the  expense  of  the  Secretary  of 

Health.   Education,  and   Welfare  if  he  determines  them  to  be  in   the  nature  of 

cb.  The  results  of  SUCh  examination  or  tests  shall  be  furnished  only  to  the 

Secretary,  the  Secretary  of  Health,  Education,  and  Welfare,  and  at  the  miners 

request,  t<>  his  designated  physician. 

Section  102(a)  (7) — requires  that  in  promulgating  or  revoking  standards  or  in 
publishing  any  rule  under  Title  1  the  Secretary  shall  not  reduce  the  protection 
afforded  miners  belOW  that  of  any  standard  previously  in  effect. 

Section  102(b)  (1) — provides  that  where  the  Secretary  determines  that  miners 
aro  exposed  to  grave  danger  from  exposure  t«»  substances  or  agents  determined 
to  be  toxic  or  physically  harmful  and  that  an  emergency  standard  is  necessary 
to  protect  the  miners,  he  may  promulgate  an  emergency  standard  effective  upon 
publication  in  the  Federal  Register  without  regard  to  the  rulemaking  procedures 
of  the  Administrative  Procedure  Act. 

Section  102(b)  (2) — provides  that  an  emergency  temporary  standard  shall  be 
effective  until  superseded  by  a  standard  promulgated  in  accordance  with  the 
procedures  prescribed  in  section  102(b)(3). 

Section  102(b)  (3) — requires  the  Secretary  to  begin  a  proceeding  for  promul- 
gating a  standard  in  accordance  with  section  102(a)  upon  publication  of  the  emer- 
gency temporary  standard.  The  emergency  temporary  standard  shall  serve  as  the 
proposed  rule  in  such  a  proceeding  and  the  Secretary  shall  promulgate  the  per- 
manent standard  no  later  than  nine  months  after  publication  of  the  emergency 
temporary  standard. 

Section  102(c) — authorizes  the  Secretary  to  grant  a  variance  if  he  determines 
or  the  Secretary  of  Health,  Eductaion,  and  Welfare  certifies  that  such  a  variance 
is  necessary  for  the  operator  to  participate  in  an  experiment  approved  by  one 
of  the  Secretaries  designed  to  improve  techniques  of  safeguarding  the  health  or 
safety  of  the  workers.  Variances  under  this  subsection  shall  not  be  granted  until 
the  Secretary  determines  that  such  a  variance  will  not  adversely  affect  the 
health  and  safety  of  the  miners  and  such  miners  are  notified  and  by  publication 
in  the  Federal  Register. 

Section  102(d)  (1) — provides  that  any  operator  may  apply  to  the  Secretary  for 
a  temporary  order  permitting  limited  noncompliance  with  a  standard  or  any  of 
its  provisions  promulgated  under  section  102.  Such  a  temporary  order  shall  be 
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granted  only  if  the  operator's  application  meets  the  requirements  of  paragraph 
(2)  and  establishes  that  (A)  he  is  truly  unable  to  come  into  compliance  with 
the  standard  by  its  effective  date,  (B)  he  will  guarantee  that  miners  are  afforded 
no  less  than  the  same  measure  of  protection  they  would  have  been  provided  by 
such  standard,  and  (C)  he  has  an  effective  program  for  coming  into  compliance 
with  the  standard  as  quickly  as  practicable.  Any  temporary  order  issued  under 
the  above  subsection  must  prescribe  the  practices  the  operator  must  use  while 
the  order  is  in  effect  and  describe  his  program  for  coming  into  compliance  with 
the  standard.  A  temporary  order  may  be  granted  only  after  notice  to  miners  and 
an  opportunity  for  a  public  hearing  but  the  Secretary  may  issue  one  interim  order 
to  be  effective  until  a  decision  is  made  on  the  basis  of  the  hearing  or  for  sixty 
days,  whichever  is  less.  A  temporary  order  may  be  in  effect  only  long  enough  for 
an  employer  to  achieve  compliance  with  the  standard  or  6  months,  whichever  is 
shorter,  except  that  the  time  which  an  interim  order  is  in  effect  shall  be  sub- 
tracted from  the  time  any  temporary  order  is  in  effect.  Such  an  order  may  be 
renewed  not  more  than  twice  if  (i)  the  requirements  of  this  subsection  are  met 
and  (ii)  an  application  for  renewal  is  filed  at  least  90  days  prior  to  the  expira- 
tion date  of  the  order.  No  interim  renewal  of  an  order  may  remain  in  effect  longer 
than  180  days. 

Section  102(d)(2) — requires  that  an  application  for  a  temporary  order 
contain : 

(A)  a  specification  of  the  standard  or  portion  thereof  from  which  the  em- 
ployer seeks  a  noncompliance  order. 

(B)  a  representation  by  the  operator,  supported  by  qualified  persons,  that 
he  is  unable  to  comply  with  the  standard  or  portion  thereof  and  the  detailed 
reasons  for  such  inability  to  comply. 

(C)  a  statement  of  steps  he  has  taken  and  will  take  to  protect  employees 
against  the  hazard  covered  by  the  standard. 

(D)  a  statement  of  when  he  expects  to  be  able  to  comply  with  the  stand- 
ards, and  what  steps  he  has  taken  and  will  take  to  comply  with  the  standard, 
and 

(E)  a  certification  that  he  has  informed  his  employees  of  the  application 
and  their  right  to  petition  the  Secretary  for  a  hearing ;  a  description  of  how 
miners  have  been  informed  shall  be  contained  in  the  certification. 

Section  102(c) — allows  operators  to  apply  to  the  Secretary  for  a  variance  from 
a  standard  promulgated  under  Section  102.  Affected  miners  and  their  representa- 
tive must  be  given  notice  of  each  such  application  and  an  opportunity  to  partici- 
pate in  a  hearing.  The  Secretary  shall  issue  a  variance  if  he  determines  on  the 
record,  after  opportunity  for  an  inspection  where  appropriate  and  a  public  hear- 
ing that  the  operator  will  provide  conditions  as  safe  and  healthful  as  those  which 
would  prevail  if  he  complied  with  the  standard.  The  order  of  variance  shall  pre- 
scribe the  conditions  the  operator  must  maintain  and  the  practices  he  must  use 
to  the  extent  they  differ  from  the  standard.  Such  an  order  may  be  modified  or 
revoked  upon  application  by  an  operator,  miners,  miners'  representative,  or  by 
the  Secretary  in  the  manner  prescribed  for  its  issuance. 

Section  102(f)  provides  that  subsections  (d)  and  (e)  shall  not  apply  with 
respect  to  any  coal  health  standard  in  effect  on  the  effective  date  of  the  Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977. 

Section  102(g)  allows  persons  adversely  affected  by  a  standard  to  challenge 
its  validity,  within  60  days  of  its  promulgation  in  the  appropriate  U.S.  court  of 
appeals.  Unless  ordered  by  the  court,  such  challenge  shall  not  operate  as  a  stay 
of  the  standard. 

Only  objections  which  are  raised  during  the  administrative  proceedings  shall 
bo  considered  by  the  court  in  reviewing  such  standards,  unless  failure  to  have 
raised  such  objections  earlier  shall  be  excused  by  the  court  due  to  extraordinary 
circumstances.  The  procedures  of  this  Section  shall  be  the  exclusive  means  of 
challenging  the  validity  of  the  standards. 

Section  103 — Advisory  Committees 

Section  103(a) — allows  the  Secretary  to  appoint  advisory  committees  to  assist 
him  in  his  standard  setting  functions  under  section  201(a)  and  advise  him  on 
other  health  and  safety  matters.  Each  committee  may  include  one  or  more  de- 
signees of  the  Secretary  of  Health,  Education,  and  Welfare,  the  National  Bureau 
of  Standards,  Department  of  Commerce,  and  the  National  Science  Foundation, 
operator  and  miner  representatives  in  equal  numbers,  one  or  more  representatives 
of  state  mine  inspection  or  safety  agencies.  It  may  include  other  members  quali- 
fied by  knowledge  and  experience  who  shall  not  exceed  in  number  the  members 
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from  Federal  and  State  agencies.  Committee  meetings  must  be  open  to  the  public 
and  the  record  thereof  must  be  made  available  to  the  public.  No  committee  mem- 
ber, except  representatives  of  the  operator  and  miners,  shall  have  an  economic 
interest  in  any  proposed  rule. 

Section  103(b) — provides  for  the  compensation  for  committee  members  from 
private  life  according  to  the  provisions  for  section  3109  of  title  5,  United  States 
Code  for  consultants  or  experts.  The  Secretary  shall  pay  to  the  States  the  actual 
costs  to  them  of  their  representatives'  membership  on  the  Committee. 

Section  104 — Inspections,  Investigations,  and  Recordkeeping 

Section  104(a) — authorizes  the  Secretary  or  the  Secretary  of  HEW  or  the 
authorized  representative  of  either,  upon  presenting  appropriate  credentials 
to  the  owner,  operator,  or  agent  in  charge,  (1)  to  enter  without  delay  any 
mine  subject  to  the  Act  and  (2)  to  make  inspections  and  investigations  and  to 
consult  privately  with  employers,  owners,  operators,  agents,  or  miners.  With 
respect  to  all  mines,  the  Secretary  is  required  to  make  inspections  of  the  entire 
mine  at  least  four  times  a  year.  No  advance  notice  of  inspections  shall  be  given, 
except  that  the  Secretary  of  Health,  Education,  and  Welfare  may  give  advance 
notice  of  inspections  conducted  in  connection  with  research  or  technical  assist- 
ance. 

Section  104(b) — allows  the  Secretary  to  require  the  attendance  and  testimony 
of  witnesses  and  the  production  of  evidence  under  oath  in  connection  with 
investigations  of  accidents  and  other  occurrences.  Witnesses  will  be  paid  the  same 
as  witnesses  in  U.S.  courts.  The  appropriate  district  courts,  upon  application 
by  the  Secretary  shall  have  jurisdiction  over  witnesses  failing  to  appear  and 
may  issue  orders  requiring  such  appearance.  Failure  to  obey  such  an  order 
may  be  punished  as  contempt. 

Section  104(c)(1) — requires  each  operator  to  maintain  and  make  available 
to  the  Secretaries  such  records  that  the  Secretary,  in  cooperation  with  the  Sec- 
retary of  Health,  Education,  and  Welfare,  prescribes  as  appropriate  for  the 
enforcement  of  the  Act  or  for  developing  information  regarding  the  causes 
and  prevention  of  occupational  accidents  and  illnesses  in  the  mines.  Regula- 
tions issued  pursuant  to  this  paragraph  may  include  provisions  requiring  opera- 
tors to  conduct  periodic  inspections. 

Section  104(c)(2) — provides  that  the  Secretary,  in  cooperation  with  the 
Secretary  of  Health,  Education,  and  Welfare,  shall  require  operators  to  main- 
tain records  of  and  make  periodic  reports  on  work-related  deaths,  injuries,  and 
illness  except  for  minor  injuries  requiring  only  first  aid  treatment. 

Section  104(c)  (3) — requires  the  Secretary,  in  cooperation  with  the  Secretary 
of  Health,  Education,  and  Welfare,  to  issue  regulations  requiring  operators 
to  maintain  records  of  miner  exposures  to  potentially  toxic  or  harmful  physical 
agents  that  must  be  monitored  or  measured  under  the  Act's  health  and  safety 
standards.  The  regulations  are  to  be  given  miners  or  their  representatives  an 
opportunity  to  observe  the  monitoring  or  measuring  and  to  give  miners  and 
former  miners  access  to  such  records  of  individual  exposure.  Operators  are 
to  notify  miners  of  overexposure  and  shall  inform  overexposed  miners  of  the 
corrective  action  being  taken. 

Section  104(c)  (4) — provides  that  all  accidents,  except  some  unintentional  roof 
falls,  shall  be  investigated  by  the  operator  or  his  agent  to  determine  the 
cause  and  means  of  preventing  recurrence.  Records  of  accidents  and  investigations 
shall  be  maintained  and  made  available  to  the  Secretary  and  the  appropriate 
State  agency.  Such  records  shall  be  open  for  inspection  by  interested  persons. 

Section  104(d) — requires  that  information  obtained  under  the  Act  must  be 
obtained  with  a  minimum  burden  upon  operators,  especially  those  operating  small 
businesses.  Unnecessary  duplication  of  efforts  in  obtaining  information  is  to  be 
reduced  as  much  as  possible. 

Section  104(e) — provides  that  subject  to  regulations  issued  by  the  Secretary 
a  representative  of  the  operators  and  a  representative  of  the  miners  shall  be 
given  an  opportunity  to  accompany  the  inspecting  official  during  the  inspection 
of  a  mine  under  section  104(a).  Where  there  is  no  authorized  miner  represent- 
ative the  inspector  shall  consult  with  a  reasonable  number  of  miners.  If  he 
determines  more  than  one  representative  from  each  party  would  aid  the  in- 
spection, the  inspector  may  permit  each  party  an  equal  number  of  additional 
representatives.  A  miner  representative  who  is  also  employed  by  the  operator 
shall  not  lose  pay  for  his  participation  in  the  inspection,  but  only  one  such 
miner  shall  be  authorized  to  be  paid  pursuant  to  this  subsection.  Compliance 
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with  this  subsection  shall  not  be  a  jurisdictional  prerequisite  to  the  enforcement 
of  any  provision  of  this  Act. 

Section  104(f)  (1) — provides  that  if  any  miner  or  his  representative  believes 
that  a  standard  violation  exists  that  threatens  physical  harm  or  that  an  im- 
minent danger  exists,  he  may  request  an  inspection  by  giving  written  notice  with 
his  signature  to  the  Secretary  or  his  authorized  representative  of  such  violation 
or  danger.  A  copy  of  such  notice  shall  be  provided  to  the  employer  or  his  agent 
no  later  than  at  the  time  of  inspection  but,  upon  request,  the  name  of  the  person 
giving  such  notice  and  the  names  of  the  miners  referred  to  therein  shall  be 
deleted. 

If  the  Secretary  determines  there  are  reasonable  grounds  to  believe  that  a 
violation  or  danger  exists,  he  shall  make  a  special  inspection  as  soon  as  practi- 
cable. If  the  Secretary  determines  there  are  no  reasonable  grounds  to  believe  that 
a  violation  or  danger  exists,  he  shall  so  notify  in  writing  the  miners  or  their 
representative. 

Section  104(f)  (2) — provides  that  prior  to  or  during  any  inspection  any  miners 
or  their  representatives  may  notify  the  federal  inspector,  in  writing,  of  any 
violation  of  this  Act  or  of  any  imminent  danger  they  believe  exists.  The  Secretary 
shall  by  regulation,  establish  informal  review  procedures  for  any  refusal  by 
an  inspector  to  issue  a  citation  with  respect  to  such  danger  and  shall  furnish 
the  miners  or  their  representative  requesting  such  review  a  written  statement 
of  the  reasons  for  his  final  disposition  of  the  case. 

Section  104(g)  (1) — authorizes  the  Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare  to  publish  information  obtained  under  this  section. 

Section  104(g)  (2) — provides  that  the  Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare  shall  each  prescribe  regulations  necessary  to  carry  out 
their  responsibilities  under  this  Act. 

Section  104(h) — requires  the  Secretary  to  provide  a  minimum  of  one  spot 
inspection  of  all  or  part  of  a  mine  during  every  5  working  days  at  irregular 
intervals,  if  the  mine  contains  some  especially  hazardous  conditions  and  provides 
specifically  for  inspection  once  each  five  days  of  mines  liberating  1,000,000  cubic 
feet  of  explosive  gas  each  day ;  once  each  ten  days  of  mines  liberating  500,000 
cubic  feet  of  such  gases;  and  one  each  15  days  of  mines  liberating  200,000 
cubic  feet  of  such  gases. 

Section  104 (i) — provides  that  if  there  is  a  mine  accident,  the  operator  shall 
notify  the  Secretary  and  preserve  any  evidence  that  would  aid  an  investigation 
of  the  cause.  The  Secretary  may  supervise  rescue  and  recovery  activity  in  such 
mine,  if  such  activity  is  necessary,  and  take  other  appropriate  action  to  preserve 
life. 

Section  104 (j) — provides  that  if  there  is  a  mine  accident,  and  the  Secretary's 
representative  is  present,  he  may  issue  appropriate  orders  to  insure  the  safety 
of  persons  in  the  mine,  and  the  operator  must  obtain  his  approval,  in  consulta- 
tion with  appropriate  State  representatives,  when  feasible,  of  any  recovery 
plan  or  of  any  plan  to  return  affected  areas  to  normal  operation. 

Section  105 — Citations  and  Orders 

Section  105(a)(1) — provides  that  if,  upon  inspection  or  investigation,  the 
Secretary  or  his  representative  believes  an  operator  has  violated  this  Act  or  any 
standard,  rule,  order  or  regulation  promulgated  pursuant  to  this  Act,  he  shall  with 
reasonable  promptness  issue  a  citation  to  the  operator.  The  citation  shall  be 
written,  describe  with  particularity  the  nature  of  the  violation,  and  fix  a  reason- 
able time  for  the  violation's  abatement. 

Section  105(a)  (2) — provides  that,  if  a  citation  is  issued  under  paragraph 
(1)  for  a  violation  the  Secretary  believes  was  committed  willfully  or  with  gross 
negligence  and  which  subjected  miners  to  an  imminent  danger,  the  citation  shall 
include  such  charge  with  a  specific  description  of  the  danger  involved. 

Section  105(b) — provides  that,  if  upon  any  follow-up  inspection,  the  Secretary's 
representative  finds  (1)  the  cited  violations  have  not  been  totally  abated  within 
the  original  or  subsequently  extended  abatement  period,  and  (2)  the  abatement 
period  should  not  be  further  extended,  he  shall  find  the  area  affected  by  the  viola- 
tion and  promptly  issue  an  order  requiring  the  operator  to  withdraw  from  the 
affected  area  all  persons  (until  the  Secretary's  representative  determines  the 
violation  has  been  abated) ,  except  the  following : 

(1)  Any  person  whose  presence  is  necessary  to  eliminate  the  danger,  in 
the  judgment  of  the  operator  or  the  Secretary's  representative ; 

(2)  Any  public  official  whose  official  duties  require  his  presence;  or 
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(3)  Any  legal  or  technical  consultant  or  representative,  qualified  to  make 
mine  examinations  or  accompanied  by  such  a  person,  and  whose  presence 
is  necessary  for  the  proper  investigation  of  the  conditions  described  in  the 
order,  in  the  judgment  of  the  operator  or  the  Secretary's  representative. 

Section  105(c)  (1) — provides  that,  if  an  inspector  finds  a  standard  violation 
that  could  significantly  contribute  to  the  cause  and  effect  of  a  mine  health  or 
safety  hazard  and  which  is  caused  by  an  unwarranted  failure  of  the  operator  to 
comply  with  such  standard,  he  shall  issue  an  order  withdrawing  all  persons, 
except  those  referred  to  in  section  105(b)  from  the  affected  area  until  the  Secre- 
tary's representative  determines  that  the  violation  has  been  abated. 

Section  105(c)  (2) — provides  that,  if  a  withdrawal  order  has  been  issued  pur- 
suant to  section  105(c)  (1),  a  withdrawal  order  shall  be  issued  by  the  Secretary's 
representative  who  finds  other  unwarranted  violations.  The  order  shall  be  effec- 
tive until  an  inspection  discloses  no  similar  violations.  Following  such  an  inspec- 
tion, the  provisions  of  section  105(c)  (1)  shall  again  be  applicable  to  the  affected 
mine. 

Section  105(d) — requires  that  during  the  abatement  period  for  a  violation  of 
the  respiratory  dust  concentration  limit,  the  operation  must  take  samples  de- 
scribed in  section  202(a)  during  each  production  shift.  The  section  also  provides 
that,  after  a  withdrawal  order  has  been  issued  for  failure  to  abate  a  violation  of 
the  respirable  dust  concentration  limit,  the  Secretary,  upon  request  of  the  opera- 
tor, shall  provide  technical  assistance  to  aid  in  reducing  such  dust  concentrations. 
Those  persons  sent  by  the  Secretary  may  require  the  operator  to  take  actions 
they  deem  appropriate  to  insure  the  health  of  persons  in  the  mine. 

Section  105(e)(1) — provides  that  if  the  Secretary's  representative,  while  on 
an  inspection,  finds  a  miner  employed  in  a  mine  who  has  not  received  requisite 
safety  training  in  accordance  with  a  safety  training  plan  approved  by  the  Secre- 
tary in  accorda/nce  with  the  provisions  of  section  116  of  the  Federal  Mine  Safety 
and  Health  Act  of  1976,  such  a  miner  is  to  be  declared  a  hazard  to  himself  and 
others,  and  such  miner  is  required  to  be  immediately  withdrawn  from  the  mine 
until  the  Secretary  can  determine  that  such  miner  has  received  the  requisite 
training. 

Section  105(e)  (2) — provides  that  miners  ordered  withdrawn  from  a  mine  as 
a  result  of  not  having  received  such  training  shall  not  be  discriminated  against 
for  such  reason,  and  shall  suffer  no  loss  of  pay  during  the  period  until  the  Secre- 
tary finds  that  such  training  has  been  given  to  the  miner. 

Section  105(f) — requires  that  each  citation  or  order  or  copy  thereof  issued 
under  this  section  must  be  posted  in  accordance  with  section  110  and  as  pre- 
scribed by  the  Secretary's  regulations. 

Section  105(g) — provides  that  no  citation  may  be  issued  under  this  section 
after  6  months  following  any  violation. 

Section  105(h) — provides  that  any  order  issued  under  section  105  (b)  or  (c) 
is  effective  until  revoked  by  the  Secretary  or  modified  or  vacated  by  the  Commis- 
sion or  the  courts  pursuant  to  sections  106  ( c )  or  107  ( a ) . 

Section  106 — Procedures  for  Enforcement 

Section  106(a) — requires  the  Secretary  to  notify  within  a  reasonable  time  an 
operator  issued  a  citation  or  order  under  section  105(a)  (1)  of  any  penalty  to 
be  assessed  under  section  111(a)  and  that  the  operator  has  15  workimg  days  to 
notify  the  Secretary  that  he  wishes  to  contest  the  citation  or  proposed  penalty. 
If  the  citation  contains  a  charge  under  section  105(a)  (2),  the  Secretary's  notifi- 
cation shall  include  a  proposed  civil  penalty  closure  order  under  section  111(c) 
in  addition  to  the  proposed  civil  monetary  penalty. 

If  the  operator  fails  to  notify  the  Secretary  within  the  15  working  days  that 
he  intends  to  contest  the  citation  or  proposed  penalty  or  penalties  and  if  no 
notice  is  filed  by  any  miner  or  miner  representative  under  subsection  (c)  within 
such  time,  the  citation  and  penalty  or  penalties  as  proposed  shall  be  deemed  a 
final  order  of  the  Commission  and  not  subject  to  review  by  any  court  or  agency. 

Section  106(b) — provides  that,  if  the  Secretary  believes  an  employer  has 
failed  to  correct  a  cited  violation  within  the  abatement  period  (which  period 
shall  not  end  until  the  entry  of  a  final  order  by  the  Commission,  in  the  case  of  any 
review  proceedings  under  this  section  initiated  by  the  operator  wherein  ib*. 
Commission  orders,  after  an  expedited  hearing,  the  suspension  of  the  abatement 
requirements  of  the  citation  after  determining  that  the  operator  will  suffer 
irreparable  loss  or  damage  from  the  application  of  those  requirements),  the  Sec- 
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retary  shall  notify  the  operator  of  such  failure,  of  the  proposed  penalty  under 
section  111  of  that  failure,  and  that  the  operator  has  15  working  days  to  contest 
the  notification  or  proposed  penalty.  If  the  operator  does  not  so  notify  the  Secre- 
tary within  the  15  working  days,  the  notification  and  proposed  assessment  shall 
be  deemed  a  final  order  of  the  Commission  and  not  subject  to  review  by  any  court 
or  agency. 

Section  106(c)  (1)  prohibits  discharging,  discriminating  against,  or  interfering 
with  the  exercise  of  statutory  rights  by  any  mine  employee  or  applicant  for  em- 
ployment because  he  filed  a  complaint  or  instituted  or  caused  to  be  instituted  any 
proceeding  under  or  related  to  this  Act,  or  because  such  employee  is  the  subject 
of  medical  evaluations  and  potential  transfer  pursuant  to  a  standard  issued 
under  Section  102(a)  of  this  Act,  or  testified  or  is  about  to  testify  in  any  such 
proceeding,  or  exercised  for  himself  or  others  any  statutory  right  afforded  by  this 
Act. 

Section  106(c)  (2)  authorizes  any  mine  employee  or  applicant  who  believes  that 
he  has  been  discharged  or  otherwise  discriminated  against  or  interfered  with  by 
any  person  in  violation  of  this  subsection  to,  within  30  days  after  such  violation, 
file  a  complaint  with  the  Secretary,  who  shall  then  make  any  appropriate  in- 
vestigation. If  upon  such  investigation,  the  Secretary  determines  there  has  been 
such  violation,  he  shall  immediately  file  a  complaint  with  the  Commission  pro- 
posing an  order  granting  appropriate  relief.  The  Commission  shall  afford  an 
opportunity  for  a  hearing  and,  based  on  findings  of  fact,  issue  an  order  affirming, 
modifying,  or  vacating  the  Secretary's  proposed  order  or  directing  other  ap- 
propriate relief.  Such  order  is  final  30  days  after  its  issuance.  The  Commission 
shall  have  the  authority  to  order  all  appropriate  relief,  including  rehiring  or 
reinstatement  of  the  miner  to  his  former  position  with  back  pay  and  interest,  and 
during  any  hearing,  the  complaining  employee  or  applicant  may  present  evidence 
on  his  behalf. 

Section  106(c)  (3)  requires  the  Secretary,  within  90  days  of  the  receipt  of  a 
complaint  filed  under  this  subsection,  to  notify  the  complainant  of  his  deter- 
mination whether  a  violation  has  occurred.  If  the  Secretary  determines  there 
is  no  violation  the  complainant  may  file,  within  30  days  of  such  notice,  before  the 
Commission  charging  discrimination  under  paragraph  (1).  The  Commission 
shall  afford  an  opportunity  for  a  hearing  and  thereafter  shall  issue  an  order  dis- 
missing or  sustaining  the  complainant's  charges  and,  if  sustained,  granting  ap- 
propriate relief.  Such  an  order  becomes  final  30  days  after  its  issuance.  When 
such  order  sustains  the  miner's  charges,  all  reasonable  expenses  (as  deter- 
mined by  the  Commission)  incurred  by  the  miner  related  to  such  proceedings 
shall  be  assessed  against  the  violator.  Proceedings  under  this  section  shall  be 
expedited  by  the  Secretary  and  the  Commission.  A  Commission  order  under  this 
paragraph  shall  be  subject  to  judicial  review  under  section  107.  Violations  of 
paragraph  (1)  by  any  person  shall  be  subject  to  the  provisions  of  sections  109 
and  111(a). 

Section  106(d) — provides  that  if  an  operator  notifies  the  Secretary  that  he 
intends  to  contest  the  issuance  or  modification  of  an  order  or  a  notification,  or 
the  reasonableness  of  an  abatement  period,  or  any  miner  or  representative  of 
miners  notifies  the  Secretary  that  he  plans  to  so  contest,  the  Secretary  shall 
immediately  so  advise  the  Commission.  The  Commission  must  then  provide  an 
opportunity  for  a  hearing  and  thereafter  issue  an  order  affirming  modifying  or 
vacating:  the  Secretary's  citation,  order  or  proposed  penalty  or  directing  other 
appropriate  relief.  Such  an  order  becomes  final  30  days  after  its  issuance. 

The  rules  of  procedure  prescribed  by  the  Commission  shall  provide  affected 
miners  or  their  representatives  an  opportunity  to  participate  as  parties  to 
Commission  hearings  under  this  subsection.  The  Commission  shall  take  what- 
ever action  is  necessary  to  expedite  proceedings  for  hearing  appeals  of  orders 
issued  under  section  105  but  shall  not  grant  temporary  relief  from  the  issuance 
of  an  order  under  subsection  (c) . 

Section  101.  Judicial  Review 

Section  107(a) — permits  any  person  adversely  affected  or  aggrieved  by  an  order 
of  the  Commission  issued  under  this  Act  to  obtain  review  of  such  order  or  deci- 
sion in  any  appropriate  U.S.  Court  of  Appeals  by  filing  a  written  petition  within 
30  days  of  the  issuance  of  the  order.  The  subsection  specifies  those  procedures 
to  be  followed  after  a  petition  for  review  is  filed  including : 

(1)  The  clerk  of  the  courts  transmits  a  copy  of  the  petition  to  the  Com- 
mission and  other  parties. 
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(2)  The  Commission  files  in  court  the  proceeding  record  pursuant  to  28 
United  States  Code  2112  and  the  courts  shall  then  ha\  e  exclusive  jurisdiction. 

(3)  The  court  is  authorized  to  grant  appropriate  temporary  relief  or 
restraining  orders  and  may  enter  and  enforce  a  decree  affirming,  modifying, 
or  setting  aside  in  whole  or  in  part  the  Commission's  order. 

(4)  Unless  ordered  by  the  court,  the  commencement  of  proceedings  shall 
not  stay  the  Commission's  order. 

(5)  Objections  not  urged  before  the  Commission  will  not  be  considered  by 
the  court  unless  the  failure  to  urge  such  objection  is  excused  because  of 
extraordinary  circumstances.  The  Commission's  findings  of  fact  shall  be 
conclusive  when  supported  by  substantial  evidence  on  the  record  as  a  whole. 

(G)  Any  party  may  apply  for  leave  to  adduce  additional  evidence  and  if 
such  evidence  is  material  and  there  were  reasonable  grounds  for  not  ad- 
ducing such  evidence  before  the  Commission,  the  court  may  order  the  evidence 
taken  before  the  Commission  and  made  part  of  the  record.  The  Commission 
may  then  modify  its  findings  of  fact  or  make  new  findings  and  shall  file  such 
findings,  which  shall  be  conclusive  if  supported  by  substantial  evidence  on 
the  record  as  a  whole.  The  Commission  may  modify  or  set  aside  its  original 
order  due  to  such  modified  or  new  findings  of  fact. 

(7)  The  judgment  and  decree  of  the  court  shall  be  final  except  subject 
to  review  by  the  Supreme  Court  of  the  United  States,  pursuant  to  2S  United 
States  Code  1254. 

(8)  Petitions  filed  under  this  Bubsection  shall  be  heard  expeditiously. 
Section    107(b) — permits    the    Secretary    to    petition    an    appropriate    United 

States  Court  of  Api>cals  for  review  or  enforcement  of  the  Commission's  final 
order  and,  to  the  extent  applicable,  the  provisions  of  section  107(a)  shall  govern 
such  proceedings.  If  no  review  petition,  pursuant  to  section  107(a)  Is  filed  within 
30  days  after  service  of  the  Commission's  order,  the  Commission's  findings  of 
fact  and  order  shall  be  conclusive  in  connection  with  any  enforcement  petition 
filed  by  the  Secretary  after  such  .",<>  day  period.  In  any  such  case,  or  in  the  case 
of  a  final  order  by  the  Commission  under  section  10G  (a)  or  (b),  the  clerk  of  the 
court,  unless  otherwise  ordered  by  the  court,  shall  enter  a  decree  enforcing 
the  order  and  shall  transmit  copies  to  the  Secretary  and  operator.  In  any  con- 
tempt proceeding  to  enforce  a  court  of  appeal's  decree  pursuant  to  section  107 (  a  ) 
and  (b),  the  court  of  appeals  may  assess  penalties  provided  in  section  111  and 
invoke  other  available  remedies. 

Section  10S.  Procedures  to  Counteract  Dtmfferout  Conditions 

Section  108(a) — provides  that,  if  upon  any  inspection  or  investigation,  the 
Secretary's  representative  finds  an  imminent  danger  exists,  he  shall  determine 
the  affected  area  and  issue  a  withdrawal  order  barring  all  persons  except  those 
referred  to  in  section  105(b)  from  such  area.  The  issuance  of  an  order  under 
this  subsection  shall  not  preclude  the  issuance  of  a  citation  under  section  105 
or  the  proposing  of  a  penalty  under  section  111. 

Section  108(b)(1) — provides  that,  if  upon  any  inspection,  the  Secretary's 
representative  finds  (A)  conditions  exist  which  have  not  resulted  in  an  immi- 
nent danger.  (B)  such  conditions  cannot  he  effectively  abated  with  existing 
technology,  and  (C)  reasonable  assurance  cannot  be  provided  that  continued 
mining  will  not  result  in  an  imminent  danger,  he  shall  determine  the  affected 
area  and  issue  a  notice  to  the  operator  or  his  agent  of  such  conditions,  and  file  a 
copy  with  the  Secretary's  and  miners'  representative.  Upon  receipt  of  such 
copy,  the  Secretary  shall  make  appropriate  investigations,  including  an  oppor- 
tunity for  the  operator  or  miners'  representative  to  present  information  relating 
to  such  notice. 

Section  108(b)  (2) — provides  that  upon  conclusion  of  such  investigation  and 
an  opportunity  for  a  public  hearing  (when  requested  by  an  interested  party), 
the  Secretary  shall  make  findings  of  fact  and,  by  decision,  either  cancel  the 
notice  or  issue  a  withdrawal  order  barring  all  persons  from  the  affected  area 
except  those  referred  to  in  section  105(b)  until  the  Secretary,  after  a  public 
hearing  affording  all  interested  persons  an  opportunity  to  present  their  views, 
determines  that  such  conditions,  have  been  ahnted.  Henrines  under  this  paragraph 
shall  be  of  record  and  subject  to  5  United  States  Code  554  but  without  regard 
to  subsection  (a)  (3)  thereof. 

Section  108(c)  requires  findings  and  orders  issued  under  section  108(a)  to 
contain  a  detniled  description  of  the  conditions  which  constitute  an  imminent 
danger,  and  all  orders  issued  under  this  section  to  contain  a  description  of  the 
area  of  the  mine  throughout  which  persons  must  be  withdrawn. 
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Section  108(d) — requires  that  each  finding  made  and  order  issued  under  this 
section  be  in  writing,  signed  by  the  person  making  them,  and  given  promptly  to 
the  affected  operator.  Any  order  issued  pursuant  to  sections  108(a)  or  (b) 
may  be  annulled,  canceled,  or  revised  by  the  Secretary's  representative.  Any 
order  issued  under  sections  108(a)  or  (b)  shall  remain  in  effect  until  annulled 
by  the  Secretary  or  revised  or  canceled  by  the  Commission  or  the  courts  pursuant 
to  .sections  107 (a)  or  108(e). 

Section  108(e)  (1) — provides  that  any  operator  notified  of  an  order  under 
this  section  or  any  miner  representative  notified  of  the  issuance,  modification, 
or  termination  of  such  an  order,  may  apply  to  the  Commission  within  ten  days 
for  its  annulment  or  revision.  The  Commission  shall  afford  an  opportunity  for 
a  hearing  (in  accordance  with  5  United  States  Code  554,  but  without  regard  to 
subsection  (a)  (3)  of  such  section)  and  thereafter  issue  an  order,  based  on 
findings  of  fact,  vacating,  affirming,  modifying,  or  terminating  the  Secretary's 
order.  The  Commission  may  not  grant  temporary  relief  from  the  issuance  of 
any  order  under  subsection  108(a). 

Section  108(e)(2) — provides  that  the  Commission  shall  take  appropriate 
action  to  expedite  proceedings  under  this  subsection. 

Section  109.  Injunctions 

Section  109(a)(1) — authorizes  the  Secretary  to  institute  civil  action  for 
relief,  including  a  permanent  or  temporary  injunction  or  any  appropriate  order, 
in  any  appropriate  United  States  district  court  whenever  an  operator  or  his 
agent  (a)  violates  or  does  not  comply  with  any  order  or  decision  issued  under 
this  Act,  (b)  hinders  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare,  or  their  representatives  in  carrying  out  the  provisions  of  the  Act,  (c) 
refuses  to  admit  such  representatives  to  the  mine,  (d)  refuses  to  permit  the 
inspection  of  the  mine,  or  the  investigation  of  an  accident  or  occupational  disease 
related  to  such  mine,  (e)  refuses  to  furnish  any  information  or  report  requested 
by  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare  in  further- 
ance of  the  Act's  provisions,  or  (f )  refuses  to  permit  access  to  and  copying  of 
such  records  as  the  Secretary  of  Health,  Education,  and  Welfare  determine 
necessary  in  carrying  out  provisions  of  the  Act. 

Section  109(a)(2) — authorizes  the  Secretary  to  institute  civil  action  for 
appropriate  relief,  including  an  injunction  or  restraining  order  where  he  deter- 
mines that  an  operator  is  engaged  in  a  pattern  or  practice  of  violation  of 
the  standards  of  the  Act,  or  in  a  similar  course  of  violative  conduct  which  con- 
stitutes a  continuing  hazard  to  the  health  and  safety  of  miners. 

Section  109(b) — provides  that  each  such  court  shall  have  jurisdiction  to  pro- 
vide appropriate  relief,  to  include,  in  cases  under  subsection  (a)  (2),  requiring 
assurance  or  affirmative  steps  by  an  operator  to  assure  the  court  that  miners 
shall  be  afforded  the  protection  of  the  Act.  Temporary  restraining  orders  must 
be  issued  in  accordance  with  rule  65  of  the  Federal  Rules  of  Civil  Procedure, 
as  amended,  but  seven  days  from  the  date  of  entry  shall  be  the  time  limit  when 
issued  without  notice.  Except  as  otherwise  provided,  relief  granted  by  the 
court  to  enforce  an  order  under  clause  (a)  of  this  section  is  effective  until 
completion  of  all  review  proceedings  for  the  order  under  this  title,  unless  prior 
thereto,  the  district  court  granting  such  relief  sets  it  aside  or  modifies  it.  In 
any  action  instituted  under  this  section  to  enforce  an  order  or  decision  by  the 
Commission  or  the  Secretary  after  a  public  hearing  in  accordance  with  5  United 
States  Code  554,  the  Commission's  or  Secretary's  findings,  if  supported  by 
substantial  evidence  on  the  record  as  a  whole,  shall  be  conclusive. 

Section  110.  Postings  of  Notices,  Orders,  and  Decisions 

Section  110(a) — requires  that  at  each  mine  there  be  a  mine  office  and  a 
bulletin  board  at  such  office  or  near  a  conspicuous  place  near  the  mine  en- 
trance so  that  notices,  orders,  citations,  or  decisions  required  to  be  posted 
thereon  and  easily  seen,  and  protected  against  damage  by  the  weather  and 
unauthorized  removal.  A  copy  of  any  notice,  order,  citation,  or  decision  required 
to  be  given  to  the  operator  must  be  delivered  to  the  mine  office  and  immediately 
posted  on  the  bulletin  board,  for  not  less  than  30  days. 

Section  110(b) — requires  the  Secretary  to  mail  a  copy  of  any  notice,  order, 
citation  or  decision  given  to  an  operator  to  the  affected  miners'  representative 
and  to  the  State  official  or  agency  that  administers  State  laws  relating  to  health 
or  safety  in  the  affected  mine.  Such  notice,  order,  citation,  or  decision  shall  be 
available  for  public  inspection. 
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Section  110(c) — provides  that  in  order  to  insure  prompt  compliance,  the 
Secretary's  representative  may  deliver  any  notice,  order,  citation,  or  decision 
to  the  operator's  agent  who  shall  immediately  take  appropriate  measures  to 
comply. 

Section  110(d) — requires  the  name  and  address  of  each  mine  and  each  person 
who  controls  or  operates  such  mine  to  be  filed  with  the  Secretary.  Each  operator 
must  designate  an  official  responsible  for  health  and  safety  at  the  mine  and  that 
official  shall  receive  copies  of  any  notice,  order,  citation,  or  decision  affecting  that 
mine.  The  designation  of  a  health  and  safety  official  does  not  make  him  subject 
to  any  penalty  under  this  Act. 

Section  111.  Penalties 

Section  111(a) — provides  that  a  civil  penalty  of  up  to  $10,000  shall  be  assessed 
for  each  violation  of  this  Act  or  of  any  standard,  rule,  order,  or  regulation  pro- 
mulgated pursuant  to  this  Act. 

Section  111(b)  provides  than  an  operator  who  fails  to  correct  a  violation  cited 
under  section  105(a)  within  the  abatement  period  (which  period  shall  not  end 
until  the  entry  of  a  final  order  by  the  Commission,  in  the  case  of  any  review  pro- 
ceedings under  section  10G  initiated  by  the  operator  wherein  the  Commission 
orders,  after  an  expedited  hearing,  the  suspension  of  the  abatement  requirements 
of  the  citation  after  determining  that  the  operator  will  suffer  irreparable  loss  or 
damage  from  the  application  of  those  requirements,  or  until  the  entry  of  an  order 
of  the  court,  in  the  case  of  any  review  proceeding  under  section  107  initiated  by 
the  operator  wherein  the  court  orders  the  suspension  of  the  abatement  require- 
ments of  the  citation)  may  be  assessed  a  maximum  civil  penalty  of  $1,000  for  each 
day  the  violation  continues. 

Section  111(c)  provides  that,  whenever  a  corporate  operator  violates  any 
standard,  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act,  or  provision 
of  this  Act,  any  director,  officer,  or  agent  of  such  corporation  who  knowingly 
authorized,  ordered,  or  carried  out  such  violation  shall  be  subject  to  the  same 
civil  penalties,  fines,  and  imprisonment  that  may  be  imposed  upon  a  person  under 
subsections  (a),  (b),  (e)  (  (f),  or  (g). 

Section  111(d)  provides  that  any  operator  who  willfully  or  with  gross  negli- 
gence violates  any  provision  of  this  Act,  or  any  rule,  order  or  standard  promul- 
gated pursuant  to  the  Act  and  thereby  subjects  miners  to  imminent  danger,  shall 
be  subject  to  a  civil  penalty  closure  order  by  the  Commission  which  shall : 

(i)  order  the  mine  closed  for  a  specified  period  not  to  exceed  30  working 
days; 

(ii)  provide  that  the  mine  not  be  reopened  after  such  period  except  upon 
a  subsequent  order  and  finding  by  the  Commission  that  no  unabated  safety  or 
health  violation  exist  at  such  mine  (except  those  for  which  the  abatement 
period  has  not  expired),  and 

(iii)  provide  that  (luring  the  period  of  closure  the  operator  shall  pay  the 

miners  at  their  regular  hourly  rates,  except  miners  found  by  the  Commission 

to  have  willfully  or  with  gross  negligence  contributed  to  the  violation  which 

gave  rise  to  the  closure  order. 

Section  111(e)  provides  that  any  operator  who  willfully  violates  this  Act  or 

any  standard,  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act  shall 

upon  conviction  be  punished  by  a  fine  of  not  more  than  $25,000  or  imprisonment 

of  not  more  than  1  year,  or  both.  For  any  subsequent  convictions,  punishment 

shall  be  a  fine  of  not  more  than  $50,000  or  imprisonment  for  not  more  than  5 

years,  or  both. 

Section  111(f)  requires  that  any  person  convicted  of  giving  advance  notice  of 
any  inspection  shall  be  punished  by  a  fine  of  not  more  than  $1,000  or  imprison- 
ment for  not  more  than  6  months,  or  both. 

Section  111(g)  provides  that  whoever  knowingly  makes  false  statements,  repre- 
sentations, or  certifications  in  any  document  filed  or  required  to  be  maintained 
pursuant  to  this  Act  shall,  upon  conviction  be  punished  by  a  fine  of  not  more  than 
$10,000  or  by  imprisonment  for  not  more  than  6  months,  or  both. 

Section  111(h)  provides  that  any  operator  who  violates  any  of  the  posting 
requirements  under  the  Act  shall  be  assessed  a  civil  penalty  of  up  to  $10,000  for 
each  violation. 

Section  lll(i)  provides  that  any  miner  who  willfully  violates  safety  standards 

related  to  smoking  or  the  carrying  of  smoking  materials  shall  be  subject  to  a 

civil  penalty  of  not  more  than  $250  for  each  violation  assessed  by  the  Commission. 

Section  lll(j)  provides  that  whoever  knowingly  distributes,  sells,  offers  for 
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sale,  introduces,  or  delivers  in  commerce  any  equipment  for  use  in  a  mine,  which 
is  represented  as  complying  with  the  provisions  of  this  Act,  or  with  any  specifi- 
cations or  regulation  of  the  Secretary  and  which  does  not  so  comply,  shall  upon 
conviction  be  punished  by  a  fine  or  not  more  than  $25,000  or  by  imprisonment  for 
not  more  than  one  year,  or  both. 

Section  lll(k)  authorizes  the  Commission  to  assess  all  civil  penalties  and  to 
issue  all  civil  penalty  closure  orders  provided  in  this  Act,  giving  consideration  in 
assessing  civil  monetary  penalties  to  (a)  the  gravity  of  the  violation,  (b)  the 
good  faith  of  the  person  charged,  (c)  the  history  of  previous  violations,  and  (d) 
the  appropriateness  of  the  penalty  with  respect  to  the  size  of  business  of  any  oper- 
ator being  charged,  provided  that,  in  proposing  civil  penalties  under  this  Act,  the 
Secretary  may  rely  upon  a  summary  review  of  the  information  available  to  him 
and  shall  not  be  required  to  make  findings  of  fact  concerning  the  above  factors. 

Section  111(1)  provides  that  civil  penalties  owed  under  this  Act  shall  be  paid 
to  the  Secretary  for  deposits  into  the  U.S.  Treasury,  and  shall  accrue  to  the 
United  States. 

Section  lll(m) — provides  that  section  111  shall  not  apply  with  respect  to  Title 
IV  of  the  Federal  Mine  Safety  and  Health  Act  of  1976. 

Section  112.  Entitlement  of  Miners 

Section  112 — provides  that  if  a  mine  or  an  area  of  a  mine  is  closed  by  an  order 
issued  under  section  104,  105,  or  108,  all  miners  working  during  the  shift  when 
the  order  was  issued  who  are  idled  by  such  order  shall  be  entitled  to  full  compen- 
sation by  the  operator  at  their  regular  rates  of  pay  for  the  period  they  are  idled, 
but  not  more  than  for  the  balance  of  the  shift.  If  the  order  is  not  terminated  be- 
fore the  next  working  shift,  all  miners  on  that  shift  shall  be  entitled  to  full  com- 
pensation by  the  operator  at  their  regular  rates  of  pay  for  the  period  they  are 
idled,  but  not  for  more  than  four  hours.  If  the  closure  results  from  an  order  for 
failure  of  the  operator  to  comply  with  a  health  or  safety  standard,  all  miners 
idled  by  the  order  shall  be  fully  compensated  by  the  operator  at  their  regular 
rates  of  pay  for  such  time  as  they  remain  idled  by  the  closing  or  for  one  week, 
whichever  is  lesser.  When  an  operator  fails  to  comply  with  an  order  issued  under 
section  104,  105  or  108,  all  miners  employed  at  the  affected  mine  who  would,  by 
such  order,  be  barred  from  such  mine  or  area  thereof  shall  be  entitled,  after  all 
interested  parties  are  given  an  opportunity  for  an  expedited  public  hearing  and 
after  a  final  order  issues,  to  full  compensation  at  their  regular  rates  of  pay,  in 
addition  to  pay  received  for  work  performed  after  the  order  was  issued,  for  the 
period  beginning  when  the  order  was  issued  and  ending  when  the  order  is  com- 
plied with,  vacated,  or  terminated.  The  Commission  shall  have  authority  to  order 
such  compensation  under  this  section  when  a  miner  or  his  representative  files  a 
complaint  and  after  an  opportunity  for  a  hearing  subject  to  a  5  USC  554. 

Section  113.  Administrative  Provisions 

Section  113(a)  authorizes  and  directs  the  Secretary  to  administer  this  Act 
through  the  Mine  Safety  and  Health  Administration.  Acting  through  the  Assist- 
ant Secretary  for  Mine  Safety  and  Health,  the  Secretary  shall  have  authority  to 
appoint,  subject  to  civil  service  laws,  such  officers  and  employees  as  he  deems 
necessary  for  the  administration  of  this  Act,  and  to  prescribe  powers,  duties,  and 
responsibilities  of  all  officers  and  employees  engaged  in  administering  this  Act. 

Section  113(b)  authorizes  the  Solicitor  of  Labor  to  appear  for  and  represent 
the  Secretary  in  any  civil  litigation  brought  under  this  Act,  except  as  provided 
in  28  U.S.  Code  518(a)  relating  to  litigation  before  the  Supreme  Court. 

Section  114.  The  Federal  Mine  Safety  and  Health  Review  Commission 

Section  114(a)  establishes  the  Federal  Mine  Safety  and  Health  Review  Com- 
mission composed  of  five  members,  who  shall  be  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate  from  among  those  who  are  qualified  to  carry 
out  the  functions  of  the  Commission  under  this  Act.  The  President  shall  desig- 
nate one  of  the  members  to  serve  as  Chairman  of  the  Commission. 

Section  114(b)  provides  that  the  terms  of  the  members  of  the  Commission 
shall  be  six  years,  except  that  the  first  appointees  to  the  Commission  shall  be 
appointed  for  terms  of  2,  4,  and  6  years ;  and  that  if  the  term  of  one  of  these 
three  members  shall  become  vacant,  the  successor  shall  be  appointed  for  the  bal- 
ance of  that  term  only.  This  section  further  provides  the  reasons  for  which  a 
member  of  the  Commission  may  be  removed,  namely,  inefficiency,  neglect  of  duty, 
or  malfeasance  in  office. 
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The  section  gives  the  Chairman  the  responsibility  for  the  administrative  opera- 
tions of  the  Commission,  and  enables  the  Commission  to  appoint  employees 
necessary  for  the  performance  of  its  functions,  and  to  fix  their  compensation 
under  the  provisions  of  5  U.S.  Code  Chapter  51  and  Chapter  53,  subchapter  III. 
Administrative  Law  Judges  currently  assigned  to  mine  safety  at  the  Arlington, 
Va.,  office  of  the  Department  of  the  Interior  Office  of  Hearings  and  Appeals  are 
automatically  transferred  to  the  Commission  on  the  effective  date  of  the  Act,  in 
grade  and  position  and  authorizes  the  Chief  Administrative  Law  Judge  to  elect 
to  so  transfer.  The  section  further  provides  that  Administrative  Law  Judges 
associated  with  mine  health  and  safety  assigned  to  the  Western  offices  of  the 
Office  of  Hearings  and  Appeals  shall  have  the  option  of  transferring  to  the  De- 
partment of  Labor,  under  the  same  conditions,  or  remain  with  the  Department 
of  the  Interior.  The  Commission  is  further  authorized  to  appoint  such  Adminis- 
trative Law  Judges  as  it  deems  necessary  to  carry  out  the  functions  of  the  Com- 
mission, and  the  assignment,  removal  and  compensation  of  the  Administrative 
Law  Judges  is  to  be  In  accordance  with  5  U.S.  Code,  sections  3105,  3344,  5362, 
and  7521. 

Sec.  114(c)  provides  that  the  Commission  is  authorized  to  delegate  to  any 
group  of  three  of  its  members,  any  or  all  of  the  Commission's  powers.  Two  mem- 
bers shall  constitute  a  quorum  of  any  such  designated  group. 

Section  114(d)(1)  enables  an  Administrative  Law  Judge  of  the  Com- 
mission to  hear  and  make  determination  on  any  proceeding  instituted  before  the 
Commission  and  any  motion  in  connection  therewith  which  is  assigned  to  such 
Administrative  Law  Judge  by  the  Commission,  and  requires  the  Administrative 
Law  Judge  to  make  a  report  of  any  inch  determination  which  constitutes  his 
final  determination.  The  decision  of  an  Administrative  Law  Judge  shall  become 
the  final  order  of  the  Commission  unless  directed  to  be  reviewed  within  30  days 
in  accordance  with  the  rules  promulgated  under  the  provisions  of  section 
114(d)  (2)  of  this  Act. 

Section  114(d)  (2)  directs  the  Commission  to  prescribe  rules  of  procedures  for 
its  review  of  the  Administrative  Law  Judges'  decisions  in  cases  under  this  Act 
which  shall  meet  the  following  standards  for  review. 

(A)  Petitions  for  Discretionary  Review  <h  Witliin  30  days  of  its  issuance, 
any  party  may  file  a  petition  for  discretionary  review  by  the  Commission  of  an 
administrative  judge's  decision.  Such  review  is  not  a  matter  of  right  but  of  the 
Commission's  sound  discretion. 

(ii)  Such  petitions  shall  be  filed  only  upon  one  or  more  of  the  following 
grounds : 

(1)  A  finding  or  conclusion  of  material  fact  is  not  supported  by  substantial 
evidence. 

(2)  A  necessary  legal  conclusion  is  erroneous. 

(3)  The  decision  is  contrary  to  law,  or  to  the  Commission's  promulgated 
rules  and  decisions. 

(4)  A  substantial  question  of  law,  policy,  or  discretion  is  involved. 

(5)  A  prejudicial  error  was  committed  in  the  proceedings. 

(iii)  Indicates  some  technical  requirements  of  such  petitions.  Also,  except  for 
good  cause  shows  no  assignment  of  error  shall  rely  on  questions  of  fact  or  law 
upon  which  the  administrative  law  judge  has  not  had  opportunity  to  pass.  The 
Commission's  review  shall  be  granted  by  an  affirmative  vote  of  two  of  the  Com- 
missioners present  and  voting.  If  granted  review  shall  be  limited  to  questions 
raised  by  the  petitioner. 

(B)  Review  by  the  Commission  at  its  own  initiative — Within  30  days  after 
the  issuance  of  a  decision  of  an  administrative  law  judge,  the  Commission,  by 
affirmative  vote  of  two  of  the  Commissioners  present  and  voting,  may  review 
such  case  but  only  on  the  grounds  that  the  decision  may  be  contrary  to  law  or 
Commission  policy  or  that  a  novel  question  of  policy  has  been  presented.  Such 
grounds  shall  be  specifically  stated  in  the  order  to  review.  If  a  party's  petition  for 
discretionary  review  has  been  granted,  the  Commission  shall  not  raise  or  con- 
sider additional  issues  in  such  review  proceedings  except  in  compliance  with  this 
paragraph. 

(C)  Scope  of  Review — For  purposes  of  Commission  review  under  paragraphs 
(A)  and  (B)  of  this  subsection,  the  record  shall  include  (1)  all  matters  consti- 
tuting the  record  upon  which  the  decision  of  the  administrative  law  judge  was 
based,  (2)  rulings  upon  proposed  findings  and  conclusions,  (3)  the  decision  of 
the  administrative  law  judge,  (4)  any  petition  for  discretionary  review,  re- 
sponses thereto,  and  the  Commission's  order  for  review,  and  (5)  briefs  filed  on 
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review.  No  other  material  shall  be  considered  by  the  Commission  upon  review. 
The  administrative  law  judge's  findings  and  conclusions  of  fact  shall  be  set  aside 
only  if  unsupported  by  substantial  evidence  of  record.  The  Commission  may 
remand  the  case  to  the  administrative  law  judge  or  affirm,  set  aside,  or  modify 
his  decision  or  order 

Sec  114(e)— provides  that  at  hearings  before  the  Commission  or  its  Adminis- 
trative Law  Judges,  attendance  and  testimony  of  witnesses  and  the  production  of 
books  and  documents  may  be  compelled.  The  Commission  or  Administrative  Law 
Judge  may  also  compel  testimony  to  be  taken  by  deposition.  Witnesses  are  to  be 
paid  the  same  fees  and  mileage  that  are  paid  in  U.S.  courts. 

Upon  application  to  the  appropriate  district  court,  such  court  can  require 
a  person  to  appear,  testify  or  produce  evidence  as  ordered  by  the  Commission 
or  the  Administrative  Law  Judge.  Any  failure  to  obey  such  court  order  is 
punishable  as  contempt. 
Section  115.  Authorization  of  Appropriations 

Section  115— authorizes  appropriations  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated  that  may  be  necessary  to  carry  out  the  provisions  of 
this  title. 

Section  116(a)— requires  each  operator  to  have  a  safety  training  program 
which  shall  be  approved  by  the  Secretary,  and  requires  the  Secretary,  within 
180  days  of  enactment  of  this  Act,  to  promulgate  regulations  dealing  with  the 
requirements  of  such  training  programs,  but  which  require  not  less  than  that: 

(1)  new  underground  miners  are  to  receive  no  less  than  40  hours  of 
training,  including  use  of  the  self-rescuer  and  respiratory  devices,  hazard 
recognition,  escapeways,  walk  around  training,  emergency  procedures,  basic 
ventilation  and  roof  control,  electrical  hazards,  first  aid,  and  the  health 
and  safety  aspects  of  the  particular  job  to  which  they  will  be  assigned. 

(2)  new  surface  miners  to  receive  no  less  than  24  hours  of  training  to 
include  self-rescue  and  other  respiratory  devices,  hazard  recognition  and 
emergency  procedures,  electrical  hazards,  first  aid,  walk  around  training, 
and  safety  and  health  hazards  of  the  job  to  which  they  will  be  assigned ; 

(3)  no  less  than  8  hours  of  refresher  training  annually,  except  that 
existing  miners  are  to  receive  this  refresher  training  within  90  days  after 
approval  of  the  operator's  safety  training  program ;  and 

(4)  training  for  any  miner  who  is  being  reassigned  to  a  new  task  in  the 
specific  safety  and  health  aspects  of  that  task. 

Section  116(b)  requires  that  the  training  given  to  miners  under  this  section 
is  to  be  given  during  normal  working  hours,  and  that  miners  shall  be  paid  at 
the  normal  rate  of  pay  for  attending  such  training,  and  that  if  the  training  is 
to  be  given  away  from  the  normal  work  place,  miners  are  to  be  compensated 
for  the  expenses  attendant  to  taking  such  training. 

Section  116(c)  requires  that  upon  the  completion  of  each  training  program 
the  operator  shall  certify  that  the  miner  received  that  training,  and  that  such 
certification  shall  be  in  a  form  approved  by  the  Secretary,  which  form  shall 
conspicuously  indicate  that  false  certification  of  training  shall  be  punishable 
under  section  111  (g)  and  (h)  of  the  Act.  The  section  further  requires  the 
operator  to  maintain  at  the  mine,  available  for  inspection,  a  copy  of  this  cer- 
tification, and  that  the  operator  shall  give  a  copy  of  the  certificate  to  each 
miner  upon  the  completion  of  the  training,  and  when  that  miner  shall  leave  the 
operator's  employ. 

Section  116(d)— requires  the  Secretary,  within  180  days  after  enactment,  to 
publish  regulations  providing  that  mine  rescue  teams  made  up  of  Federal  mine 
inspectors  shall  be  maintained  at  each  district,  subdistrict  and  field  office  of 
the  Mine  Safety  and  Health  Administration,  as  practicable. 

Section  202.  Amendments  with  Respect  to  Interim  Mandatory  Health  Standards 
Section   202(a)  (1)— makes   all   mines   covered   by   this   Act   subject   to   the 
interim  mandatory  health  standards  of  section  201(a)    of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Section  202(a)(2)— applies  to  all  mines  subject  to  this  Act  the  provisions 
of  section  201(b). 

Section  202(b)— applies  the  dust  standard  of  section  205  to  all  mines  covered 
oy  tne  Act. 

totWstAct202(C)~aPPlieS  tbG  n°iSe  standard  of  section  206  to  all  mines  subject 
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Section  202(d)(1) -amends  Section  202(e)  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  to  provide  that  references  to  respirable  dust  shall  mean 
averm ^concentrations  of  respirable  dust  measured  with  a  device  approved 
M  u'e  Sec?etarV  and  the  Secretary  of  Health,  Education   and  Welfare 

Section  202(d)  (2)-amends  Section  318  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  by  striking  subsection  (k)  thereof. 

Section  203-Amcndmcnts  with  respect  to  interim  mandatory  safety  standards 
for  underground  coal  mines 

Section  203-amends  Section  301  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  by  striking  subsections  (c)  and  (d)  thereof. 

TITLE  III— MISCELLANEOUS  PROVISIONS 

Section  301.  Transfer  Matters 

Section  301(a)— transfers  the  functions  of  the  Secretary  of  the  Interior 
under  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  as  amended  except 
in  the  safety  research  function  and  the  Federal  Metallic  and  Nonmetalhc  Mine 
Safety  Act  of  1966  to  the  Secretary  of  Labor,  except  those  expressly  transferred 
to  the  Commission  by  this  Act.  „tnAa 

Section  301(b)  (1)— provides  that  the  mandatory  standards  relating  to  mines 
issued  bv  the  Secretary  of  the  Interior  under  the  Federal  Metal  and  Nonmetalhc 
Mine  Safety  Act  of  1966  and  standards  and  regulations  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the  date  of  enact- 
ment of  this  Act  shall  remain  in  effect  as  mandatory  standards  applicable  to 
metallic  and  nonmetallic  mines  and  coal  mines  respectively  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  . 

Section  301(b)  (2)— provides  that  within  60  days  after  the  effective  date  of 
the  Amendments  Act  of  1976,  the  Secretary  shall  establish  an  advisory  Com- 
mittee under  section  103  which  shall  review  the  advisory  standards  promul- 
gated under  the  1966  metal  Act,  and  within  180  days  recommend  to  the  Secre- 
tary which  of  these  standards  or  any  modifications  thereof  which  does  not 
diminish  substantially  the  health  and  safety  of  miners  shall  be  promulgated 
as  permanent  standards.  The  Secretary  shall  publish  the  recommendations  of 
the  Advisory  Committee  within  60  days,  and  afford  interested  persons  a  i>eriod 
of  25  days  to  comment.  Within  30  days  after  the  close  of  the  comment  period, 
the  Secretary  shall  publish  in  the  Federal  Register  the  standard  he  shall  adopt, 
as  modified  as  a  result  of  the  comments,  or  if  he  decides  not  to  publish  such 
standard,  his  explanation  therefor. 

Section  301(b)  (3)— provides  that  all  interpretations,  regulations,  and  in- 
structions of  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau  of 
Mines,  in  effect  on  the  date  of  enactment  of  this  Act  and  not  inconsistent  with 
any  provision  of  this  Act  or  any  amendment  made  by  this  Act,  shall  be  pub- 
lished in  the  Federal  Register  and  shall  continue  in  effect  until  modified  or 
superseded  in  accordance  with  the  provisions  of  this  Act. 

Section  301(c)  (1) — transfers  to  the  Department  of  Labor  or  the  Commission, 
as  appropriate,  all  personnel,  property,  records,  obligations,  unexpended  bal- 
ances of  appropriations,  and  commitments  which  nre  used  primarily  with  re- 
spect to  any  transferred  function  under  section  301(a).  The  transfer  of  per- 
sonnel pursuant  to  this  paragraph  shall  be  without  reduction  in  classification 
or  compensation  for  one  year  after  such  transfer,  except  that  the  Secretary 
shall  have  full  authority  to  assign  personnel  during  such  one-year  period  in 
order  to  efficiently  carry  out  functions  transferred  to  him  under  this  Act. 

Section  301(c)(2) — provides  that  all  orders,  decisions,  determinations,  rules, 
regulations,  permits,  contracts,  certificates,  licenses,  and  privileges  (A)  which 
have  been  issued,  made,  granted,  or  allowed  to  become  effective  in  the  exercise 
of  functions  which  are  transferred  under  this  section  by  any  department  or 
agency  or  any  functions  of  which  are  transferred  by  this  section  and  (B)  which 
are  in  effect  when  this  section  takes  effect,  shall  continue  in  effect  according  to 
their  term  until  modified,  terminated,  superseded,  set  aside,  or  repealed  by  the 
Secretary,  the  Commission,  any  court  of  competent  jurisdiction,  or  operation  of 
law. 

Section  301(c)  (3) — provides  that  the  provisions  of  this  section  shall  not  affect 
any  proceedings  pending  at  the  time  this  section  takes  effect  before  any  depart- 
ment or  agency,  functions  of  which  are  transferred  by  this  section ;  except  that 
such  proceedings  as  they  relate  to  transferred  functions  shall  be  continued  before 
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the  Secretary  or  the  Commission.  Orders  shall  be  issued  in  such  proceedings,  ap- 
peals shall  be  taken  therefrom,  and  payments  shall  be  made  pursuant  to  such 
orders,  as  if  this  section  had  not  been  enacted,  and  orders  issued  in  any  such 
proceedings  shall  continue  in  effect  until  modified,  terminated,  superseded,  or 
repealed  by  the  Secretary,  the  Commission,  a  court  of  competent  jurisdiction,  or 
operation  of  law. 

Section  301(c)  (4) — provides  that  the  provisions  of  this  section  shall  not  affect 
suits  commenced  prior  to  this  section's  effective  date  and  in  all  such  suits  pro- 
ceedings shall  be  had,  appeals  taken,  and  judgments  rendered,  as  if  this  section 
had  not  been  enacted ;  except  that  if  before  this  section's  effective  date,  any 
department  or  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party  to  a 
suit  involving  functions  transferred  to  the  Secretary ;  then  such  suit  shall  be 
continued  by  the  Secretary.  No  cause  of  action,  and  no  suit  action,  or  other  pro- 
ceeding, by  or  against  any  department  or  agency  (or  officer  thereof  in  his  official 
capacity),  functions  of  which  are  transferred  by  this  section,  shall  abate  by 
reason  of  this  section's  enactment.  Cause  of  action,  suits,  actions,  or  other  pro- 
ceedings may  be  asserted  by  or  against  the  United  States  or  the  Secretary  as 
appropriate  and  in  any  litigation  pending  when  this  section  takes  effect,  the 
court  may  at  any  time,  on  its  own  motion  or  that  of  any  party,  enter  an  order 
which  will  give  effect  to  the  provisions  of  this  paragraph. 

Section  301(d) — provides  that  for  purposes  of  this  section,  the  term  "function" 
includes  power  and  duty,  and  the  transfer  of  a  function  of  an  agency  or  the  head 
of  a  department  shall  also  be  a  transfer  of  all  functions  which  are  exercised  by 
any  office  or  officer  of  such  agency  or  department. 

Section  302.  Mine  Safety  and  Health  Administration 

Section  302(a) — establishes  in  the  Labor  Department,  a  Mine  Safety  and 
Health  Administration  to  be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health  appointed  by  the  President,  with  the  Senate's  advice  and 
consent.  The  Secretary  is  authorized  and  directed  to  carry  out  his  functions  un- 
der the  Act  through  the  Administration  except  as  otherwise  provided. 

Section  302  I  b  | — amends  5  United  States  Code  5315  by  adding  "[109]  Assistant 
Secretary  of  Labor  for  Mine  Safety  and  Health." 

Section  302(c) — provides  that  the  Commission  shall  maintain  its  principal 
offices  in  Washington.  D.C.,  except  that  it  shall  be  authorized  to  conduct  pro- 
ceedings elsewhere  if  in  the  convenience  of  the  public  or  party. 

Sec.  302(c)  (1) — amends  5  USC  51-15  by  adding  "(64)  Chairman,  Federal  Mine 
Safety  and  Health  Review  Commission." 

Sec.  302(c)  (2)—-amends  5  USC  5315  by  adding  "(108)  Members,  Federal  Mine 
Safety  and  Health  Review  Commission." 

Section  303.  Amendments  with  Respect  to  Mine  Safety  and  Health  Administra- 
tion 

Section  303(a)(1)  applies  the  research  provisions  of  section  501(a)  to  all 
mines  covered  by  this  Act. 

Section  303(a)  (2) — further  amends  Section  501(a)  by  establishing  authority 
for  the  Secretaries  of  the  Interior  and  Health,  Education  and  Welfare  to,  upon 
the  specific  written  request  of  an  operator  or  authorized  representative  of  miners, 
determine  whether  any  substance  or  physical  agent  found  in  a  mine  has  poten- 
tially harmful  effects,  and  to  so  inform  the  operators  and  miners  of  such  findings 
as  soon  as  possible. 

Section  303(a)  (3)  amends  section  501(b)  such  that  research  activities  relat- 
ing to  mine  health  will  be  carried  out  by  the  Secretary  of  Health,  Education,  and 
Welfare  through  the  National  Institute  for  Occupational  Safety  and  Health,  and 
that  the  research  activities  relating  to  safety  are  extended  to  all  mines  now  cov- 
ered by  this  Act,  is  to  be  performed  by  the  Secretary  of  the  Interior  in 
coordination  with  the  Secretary. 

Section  303(a)  (4)  extends  to  all  mines  covered  by  this  Act  the  Secretary  of 
Health.  Education,  and  Welfare's  authorization  under  section  501(d)  to  conduct 
studies  and  research  involving  the  protection  of  life  and  prevention  of  diseases 
relating  to  certain  non-miners  who  work  with  or  around  mine  products. 

Sec.  303(a)  (5) — amends  Section  501  by  requiring  the  Secretary  to  compile 
accurate  statistics  on  work  injuries  and  illnesses  occurring  in  mines  subject  to 
the  Federal  Mine  Safety  and  Health  Act  of  1976. 

:ion  303(b)  extends  the  training  and  education  provisions  of  section  502  to 
all  mines  now  covered  by  the  Act. 
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Section  303(c)  (1)  amends  section  503(a)  to  authorize  the  Secretary  in  coor- 
dination with  the  Secretary  of  Health,  Education,  and  Welfare,  to  make  grants 
to  any  State  in  which  mining  takes  place. 

Section  303(c)(2)  applies  to  the  criteria  for  approval  of  State  grant  appli- 
cations to  all  mines  now  covered  by  this  Act. 

Section  303(d)  (1)  expands  the  exchange  of  State  and  Federal  inspection 
reports  provided  for  in  section  503(f)  to  include  inspection  reports  of  all  mines 
covered  by  this  Act. 

Section  303(d)  (2)  extends  to  any  mining  State  the  80  percent  limit  on  State 
grants  in  any  fiscal  year  provided  for  in  section  503  ( g ) . 

Section  303(e)  (1)  revises  the  qualifications  for  mine  inspectors  under  section 
505  to  include  practical  experience  in  mining  in  lieu  of  "practical  experience  in 
the  mining  of  coal." 

Section  303(e)  (2) — amends  Section  505  by  requiring  that  mine  inspectors,  to 
the  extent  feasible,  be  qualified  with  at  least  5  years  practical  mining  experience 
with  consideration  in  assignment  given  to  previous  experience  in  the  particular 
type  of  mine  to  be  inspected. 

Section  303(f)  amends  section  506(b)  such  that  any  State  law  or  regulation 
providing  for  health  and  safety  standards  applicable  to  any  mine  now  covered 
by  this  Act  and  that  (1)  are  more  stringent  than  Federal  law,  or  (2)  apply  to 
any  area  not  covered  by  Federal  law,  shall  not  be  held  to  be  in  conflict  with  the 
Act. 

Section  303(g)  (1)  amends  section  511(a)  such  that  the  Secretary's  annual  re- 
port shall  cover  health  and  safety  relating  to  all  mines  now  covered  by  this  Act. 

Section  303(g)  (2)  amends  section  511(b)  such  that  the  annual  report  of  the 
Secretary  of  Health,  Education,  and  Welfare  shall  cover  health  matters  relating  to 
all  mines  covered  by  this  Act. 

Sec.  303(h) — amends  Section  502  by  adding  the  following  new  section: 

(c)  (1)  The  National  Mine  Health  and  Safety  Academy  is  to  be  maintained  as 
an  agency  of  the  Interior  Department.  The  Academy  is  responsible  for  mine 
safety  and  health  inspectors'  training  and  technical  support  personnel  training. 
The  Academy  is  authorized  to  enter  into  cooperative  educational  and  training 
agreements. 

(c)  (2)  provides  that  the  Academy  shall  use  the  facilities  and  personnel  of  the 
Interior  Department  and  other  personnel  as  mutually  agreed  upon  by  the  Secre- 
taries of  Labor  and  Interior.  Officers  and  employees  of  the  Academy  shall  be  ap- 
pointed by  the  Secretary  of  Interior. 

(c)  (3)  provides  that  the  Secretary  of  Interior  shall  conduct  safety  research 
under  Section  501  in  coordination  witli  the  Secretary  of  Labor.  The  Secretaries 
are  authorized  to  enter  into  contractual  or  other  agreements  for  the  perform- 
ance of  safety  related  research. 

Section  303 (i)  amends  section  7(b)  (5)  of  the  Small  Business  Act  such  that 
appropriate  loans  are  available  to  small  business  concerns  that  operate  any 
mine  subject  to  this  Act. 

Section  SOJ^.  Savings  Provision 

This  section  provides  that  nothing  in  this  Act  or  the  amendments  made  by  the 
Act  shall  be  construed  to  reduce  the  number  of  inspectors  enforcing  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1009  and  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966  as  in  effect  prior  to  the  effective  date  of  this  Act  or  to 
reduce  the  number  of  inspectors  enforcing  the  Occupational  Safety  and  Health 
Act  of  1970. 

Section  305.  Budget  Provision 

This  section  provides  that  in  the  preparation  of  the  Budget  message  required 
under  section  201  of  the  Budget  and  Accounting  Act  of  1921,  the  President  shall 
set  forth  as  separate  appropriation  accounts  those  amounts  required  for  ap- 
propriations for  mine  health  and  safety  pursuant  to  this  Act  and  for  occupational 
safety  and  health  pursuant  to  the  Occupational  Safety  and  Health  Act  of  1970. 

Section  306.  Repealer 

This  section  repeals  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of 
1966. 

Section  307.  Effective  Date 

This  section  establishes  the  effective  date  of  this  Act  and  the  amendment  made 
by  this  Act  as  July  1,  1978  except  that  the  Secretary  is  authorized  to  establish 
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rules  and  regulations  necessary  for  the  efficient  transfer  of  functions  provided 
under  this  Act. 

Mine  Safety  :  The  Time  for  Action  is  Now  ! 

Mr.  Church.  Mr.  President,  the  Federal  Mine  Safety  and  Health 
Amendments  of  1977  is  a  carefully  reasoned  effort  to  improve  our  Na- 
tion's mine  health  and  safety  programs.  This  legislation  is  long  over- 
due and  I  am  pleased  to  join  in  its  introduction. 

This  measure  is  very  similar  to  legislation  that  I  cosponsored  last 
year.  Unfortunately,  that  bill,  S.  1302,  failed  to  reach  a  vote  by  the 
full  Senate  due  to  time  considerations. 

The  time  for  action  is  now.  As  noted  in  the  report  accompanying  S. 
1302— 

Every  working  day  of  the  year,  at  least  one  miner  is  killed  and  sixty-five  miners 
suffer  disabling  injuries  in  our  nation's  mines. 

The  extent  and  frequency  of  mining  mishaps  in  the  United  States' 
is  appalling.  It  is  all  too  apparent  that  existing  laws  and  enforcement 
programs  are  inadequate  to  provide  a  level  of  safety  for  miners  that 
one  would  expect  from  an  advanced,  industrialized  nation. 

Many  of  you,  I  am  sure,  will  recall  the  disastrous  fire  at  the  Sunshine 
Silver  Mine  in  1972  when  91  men  perished.  Numerous  disasters  have 
followed  to  remind  us  that  all  too  often  health  and  safety  legislation 
receives  national  attention  only  after  terrible  loss  of  life.  Do  we  need 
witness  further  mine  tragedies  before  we  act  to  rectify  the  weaknesses 
in  our  mine  safety  laws  ? 

Mining  is  an  extremely  important  industry  in  Idaho.  It  has  played  a 
vital  part  in  the  development  of  our  State  and  is  the  economic  founda- 
tion of  the  communities  in  Shoshone  County.  The  industry  accounts 
for  approximately  5  percent  of  the  total  wages  paid  in  the  State  of 
Idaho. 

But  as  important  as  this  industry  is,  our  firt  concern  must  be  for  the 
safety  of  the  miners  who  work  a  mile  or  more  beneath  the  surface.  In- 
dustry scare  talk  about  reduced  production  cannot  change  the  fact 
that  needless  loss  of  life  continues  in  our  Nation's  mines.  The  need  for 
legislative  improvements  in  our  mine  safety  laws  is  imperative. 

Miners  still  go  into  the  mines  without  basic  safety  training ;  mini- 
mal civil  penalties  for  safety  violations  discourage  the  capital  invest- 
ment necessary  to  improve  dangerous  working  conditions;  and  the 
government  is  without  the  power  to  bring  continuing  violation  to  halt. 

In  May  of  1972,  I  suggested  that  the  transfer  of  mine  safety  re- 
sponsibility from  the  Department  of  Interior  to  the  Department  of 
Labor  would  be  in  the  best  interest  of  vigorous  enforcement  of  health 
and  safety  standards.  I  am  pleased  that  this  bill  has  adopted  that  ap- 
proach, recognizing  that  the  enforcement  of  these  laws  by  the  Depart- 
ment of  the  Interior  involves  a  basic  conflict  in  its  missions.  On  the  one 
hand,  Interior  is  expected  to  work  in  close  cooperation  with  the  mining 
industry  to  maximize  production,  while  on  the  other,  it  is  called  to  in- 
terrupt production  when  necessary  for  mine  safety  reasons. 

Basically,  this  transfer  contemplates  a  change  in  philosophy  in  the 
enforcement  of  mine  safety  laws.  In  1975,  enforcement  of  these  laws  in 
underground  mines,  open  pit  mines,  crushed  stone  operations,  sand  and 
gravel  operations,  and  mills  resulted  in  underground  mine  operations 
having  the  lowest  violation  to  closure  ratio — lower  than  any  of  the 
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other  categories.  And  this,  despite  the  fact  that  36  percent  of  the  fatali- 
ties in  mines  and  mills  for  1975  occurred  in  underground  mines. 

The  argument  that  such  a  transfer  would  result  in  the  enforce- 
ment of  mine  safety  laws  by  OSHA  is  spurious.  The  bill  will  allow 
MESA  to  maintain  its  independence  within  the  Department  of  Labor. 
Under  no  circumstances  will  its  functions  be  submitted  by  OSHA. 

The  effectiveness  of  mine  safety  enforcement  has  been  further  com- 
promised by  the  existence  of  two  separate  laws :  the  Metal  and  Non- 
metallic  Mine  Safety  Act  of  1966  and  the  Coal  Mine  Health  and  Safety 
Act  of  1969  This  division  means  duplication  of  efforts  and  results  in 
a  diminished  enforcement  capacity. 

The  Metal  Act,  in  particular,  has  proved  ineffective  in  protecting 
miners  from  health  and  safety  hazards.  There  are  no  "teeth"  in  it — no 
civil  penalties  for  violations  of  the  Act's  standards.  These  standards 
are,  for  the  most  part,  advisory,  and  the  failure  to  comply  with  them 
does  not  place  the  operator  in  violation  of  the  law.  Moreover,  the  en- 
forcement of  the  mandatory  standards  has  been  haphazard,  at  best. 

In  10  years  under  the  Metal  Act,  the  rate  of  fatalities  and  serious 
injuries  has  improved  only  26  and  12  percent,  respectively.  In  contrast, 
during  the  6  years  of  the  Coal  Act'.-  exigence,  the  rate  of  improvement 
of  fatality  and  serious  injury  due  to  mining  operations  has  been  59  and 
28  percent  respectively,  more  than  twice  as  great  as  that  under  the 
Metal  Act,  indicating  that  our  coal  miners  are  getting  far  better  results. 
Our  hard  rock  miners  deserve  the  same  measure  of  protection  as  that 
received  by  our  coal  miners. 

Despite  all  the  evidence  and  the  many  needless  deaths,  there  are 
those  who  maintain  that  the  safety  provisions  in  this  bill  should  not 
encompass  metal  mines.  They  argue  that  such  an  approach  would  pre- 
clude "flexibility  in  the  formulation  and  enforcement  of  standards." 
Mr.  President,  such  arguments  are  specious.  Nothing  in  this  bill  pro- 
hibits needed  flexibility  in  standard  making.  Indeed,  the  rulemaking 
process  is  designed  to  produce  standards  tailored  to  meet  specific 
hazards.  Where  safety  hazards  differ,  so  shall  the  standards. 

The  Metal  Act  is  clearly  deficient.  It  does  not  refer  to  the  protection 
of  the  miner's  health;  it  maintains  a  laborious,  and  often  interminable, 
standard-making  procedure ;  inspections  of  underground  mines  are  re- 
quired only  once  a  year:  and  penalties  are  lacking  except  for  the 
drastic  measure  of  issuing  a  closure  order  in  cases  of  imminent  danger 
or  failure  to  abate  serious  hazards. 

One  of  the  most  glaring  deficiencies  is  that  no  standard  requiring  a 
comprehensive  safety  training  program  exists.  If  proper  training  in 
self-rescue  procedures  had  been  provided  to  the  miners  at  the  Sunshine 
Mine  in  1972,  many  lives  might  have  been  saved. 

In  testimony  before  the  Senate  Labor  and  Public  Welfare  Commit- 
tee during  hearings  on  S.  1302,  a  representative  of  the  American  Min- 
ing Congress  stated  that  "most  accidents  are  caused  by  the  unsafe  acts 
of  men,  not  the  absence  of  regulation."  Yet  it  was  not  the  miners  who 
failed  to  provide  an  alternative  escape  route  at  the  Sunshine  Mine.  The 
miners  did  not  distribute  self-rescuers  without  instruction  in  their  use. 

We  should  have  equal  protection  for  all  miners.  In  1966,  the  Senate 
Labor  Committee  said  that  the  state  of  safety  in  the  extractive  industry 
was  alarming — it  remains  so  today.  Unless  we  act  decisively,  we  risk 
the  lives  of  those  who  work  our  Nation's  mines. 
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I  endorse  this  legislation's  concept  of  combining  protection  of  all 
mine  workers  under  a  single,  comprehensive  statutory  plan.  This  bill 
adopts  the  best  features  of  existing  statutes  and  transfers  administra- 
tion to  the  Department  of  Labor's  Mine  Safety  and  Health  Adminis- 
tration. It  is  a  good  bill.  It  will  benefit  many.  It  is  a  bill  that  is  needed — 
now. 

[The  text  of  S.  717  as  introduced  follows :] 
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S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  11  (legislative  day.  February  1),  1977 

Mr.  "Williams  (for  himself,  Mr.  Abourrzk,  Mr.  Anderson,  Mr.  Bayh,  Mr. 

Brooke,  Mr.  (  'am;.  Mr.  Church,  Mr.  Clark,  Mr.  Cranston,  Mr.  Eagleton, 
Mr.  Ford,  Mr.  Heinz,  Mr.  Hiddleston,  Mr.  HuMFHRRT,  Mr.  Jaytts,  Mr. 
Kennedy,  Mr.  McGoVERX,  Mr.  Magnlson,  Mr.  Metcalf,  Mr.  Nelson, 
Mr.  Pell.  Mr.  Randolph,  Mr.  Riegle,  Mr.  Sciiweiker,  Mr.  Stafford,  and 
Mr.  Stevenson)  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  Human  Resources 


A  BILL 

To  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes. 

1  Be  it  enacted  hjl  the  Senate  and  House  of  Beprescnta- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  he  cited  as  the  ''Federal  Mine  Safety  and 

4  Health  Amendments  Act  of  1977". 

II 


Ill 


2 

1  TITLE     I— AMENDMENTS     TO     THE     GENERAL 

2  PROVISIONS  OF  THE  FEDERAL  COAL  MINE 

3  HEALTH  AND  SAFETY  ACT  OF  1969 

4  SHOET  TITLE 

5  Sec.  101.  The  first  section  of  the  Federal  Coal  Mine 

6  Health  and  Safety  Act  of  1969  is  amended  to  read  as  fol- 

7  lows:  "That  this  Act  may  be  cited  as  the  'Federal  Mine 

8  Safety  and  Health  Act  of  1977'  ". 

9  DEFINITIONS  AND  APPLICABILITY 

10  Sec.  102.   (a)  (1)   Section  2  of  the  Federal  Coal  Mine 

11  Health  and  Safety  Act  of  1969  is  amended  by  striking  out 

12  "coal"  wherever  it  appears.   (2)   Section  2(g)  (1)   of  such 

13  Act  is  amended  by  striking  out  "the  Interior"  and  inserting 

14  in  lieu  thereof  "Labor". 

15  (b)  (1)  Section  3  (a)  of  such  Act  is  amended  by  strik- 

16  ing  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor". 

17  (2)   Section  3  (d)   of  such  Act  is  amended  by  deleting 

1 8  the  semicolon  at  the  end  thereof,  and  inserting  in  lieu  thereof 

19  "or  any  independent  contractor  performing  services  or  con- 

20  struction  at  such  mine;" 

21  (3)    Section  3(h)    of  such  Act  is  amended  to  read  as 

22  follows : 

23  "(h)    'Mine'  means    (1)    an  area  of  land  from  which 

24  minerals  are  extracted  in  nonliquid  form  or,  if  in  liquid 

25  form,  are  extracted  with  workers  underground,   (2)  private 
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1  ways  and  roads  appurtenant  to  such  area,  and    (3)   lands, 

2  excavations,  underground  passageways,  shafts,  slopes,  tun- 

3  nels,  and  workings,  structures,  facilities,  equipment,  machines, 

4  tools,  or  other  property  including  impoundments,  retention 

5  dams,  and  tailings  ponds,  on  the  surface  or  underground,  used 
G  in,  or  to  he  used  in,  or  resulting  from,  the  work  of  extracting 

7  such  minerals  from  their  natural  deposits  in  nonliquid  form, 

8  or  if  in  liquid  form,  with  workers  underground,  or  used  in  the 

9  milling  of  such  mineral*,  or  the  work  of  preparing  coal,  and 

10  includes  custmn  coal  preparation  facilities,  except  that  with 

11  respect  to  protection  against  radiation  hazards  such  term  shall 

12  not  include  property  used  in  the  milling  of  source  minerals 

13  defined  in  the  Atomic  Energy  Act  of  1954,  as  amended.  In 

14  making  a  determination  of  what  constitutes  mineral  milling 

15  for  purposes  of  this  Act  the  Secretary  shall  give  due  consider- 
1G  ation  to  the  convenience  of  administration  resulting  from  the 

17  delegation  to  one  Assistant  Secretary  of  all  authority  with 

18  respect  to  the  health  and  safety  of  miners  employed  at  one 

19  physical  establishment." 

20  (4)  Sections  3  (d),  (e),  (g) ,  and  (j)  of  such  Act  are 

21  each  amended  by  striking  out  the  word  "coal"  wherever  it 

22  appears. 

23  (5)  Section  3  of  such  Act  is  amended  by  striking  out  the 

24  word  "and"  at  the  end  of  paragraph  (1) ,  by  striking  out  the 

25  period  at  the  end  of  paragraph    (m)    and  inserting  in  lieu 
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1  thereof  a  semicolon,  and  by  adding  at  the  end  thereof  the 

2  following  new  paragraphs : 

3  "  (n)     'Administration'    means    the    Mine    Safety    and 

4  Health  Administration  in  the  Department  of  Labor;  and 

5  "  (o)   'Commission'  means  the  Federal  Mine  Safety  and 

6  Health  Review  Commission." 

7  (c)   Section  4  of  such  Act  is  amended  by  striking  out 

8  the  word  "coal". 

9  (d)  (1)  Section  5(c)  of  such  Act  is  amended  by  strik- 

10  ing  out  Labor"  and  inserting  in  lieu  thereof  "the  Interior". 

11  (2)   Section  5(f)   of  such  Act  is  amended  by  striking 

12  out  the  word  "coal"  wherever  it  appears,  and  by  striking 

13  out  "section  106"  and  substituting  "section  107". 

14  TITLE  II— MINE  SAFETY  AND  HEALTH 

15  STANDARD  AMENDMENTS 

16  AMENDMENT  TO  TITLE  1 

17  Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  to  read  as  follows: 

19  "duties 

20  "Sec.  101.   (a)   Each  mine  operator   (1)   shall  furnish 

21  to  each  miner  employment  and  a  place  of  employment  which 
are  free  from  recognized  hazards  that  are  causing  or  are 
likely  to  cause  death  or  harm  to  such  miner;  and  (2)  shall 
comply  with  the  safety  and  health  standards  and  all  rules, 
regulations,  and  orders  promulgated  under  this  Act;  and 
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1  "(b)    Each  miner  subject  to  the  provisions  of  this  Act 

2  shall  comply  with  the  safety  and  health  standards  and  all 

3  rules,  regulations,  and  orders  promulgated  under  this  Act 

4  which  are  applicable  to  his  own  actions  and  conduct. 

5  "safety  and  health  standards 

(i  Sec.  102.  (a)  The  Secretary  may  by  rule  promulgate, 

7  modify,  or  revoke  any  safety  and  health  standards  for  the 

health  and  safety  of  miners,   including  standards  for  mine 

9  rescue  and  fircfighting  operations,  and  for  the  prevention 

10  of  accidents,  injuries,  or  health  hazards  in  mines  which  are 

11  subject  to  this  Act  in  accordance  with  section  553  of  title  5, 

12  United  States  Code  (without  regard  to  any  reference  in  such 

13  section  to  sections  556  and  557  of  such  title),  and  the  fol- 
1  i  lowing  provisions : 

15  "(1)  Whenever  the  Secretary,  upon  the  basis  of  infor- 

1G  mation  submitted  to  him  in  writing  by  an  interested  person, 

17  a  representative  of  any  organization  of  employers  or  em- 

18  ployees,  a  nationally  recognized  standards-producing  organi- 

19  zation,  the  Secretary  of  Health,  Education,  and  Welfare,  the 

20  National  Institute  for  Occupational  Safety  and  Health,  or  a 

21  State  or  political  subdivision,  or  on  the  basis  of  information 

22  developed  by  the  Secretary  or  otherwise  available  to  him, 

23  determines  that  a  rule  should  be  promulgated  in  order  to 

24  serve  the  objectives  of  this  Act,  the  Secretary  may  request 

25  the  recommendations  of  an  advisory  committee  appointed 
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1  under  section  103  of  this  Act.  The  Secretary  shall  provide 

2  such  an  advisory  committee  with  any  proposals  of  his  own 

3  or  of  the  Secretary  of  Health,  Education,  and  Welfare,  to- 

4  gether  with  all  pertinent  factual  information  developed  by 

5  the  Secretary  or  the  Secretary  of  Health,  Education,  and 

6  Welfare,  or  otherwise  available,  including  the  results  of  re- 

7  search,  demonstrations,  and  experiments.  An  advisory  com- 

8  mittce  shall  submit  to  the  Secretary  its  recommendations 

9  regarding  the  rule  to  be  promulgated  within  ninety  days  from 

10  the  date  of  its  appointment  or  within  such  longer  or  shorter 

11  period  as  may  be  prescribed  by  the  Secretary,  but  in  no  event 

12  for  a  period  which  is  longer  than  one  hundred  and  eighty 

13  days.  When  the  Secretary  receives  a  recommendation  from 

14  the  National  Institute  for  Occupational  Safety  and  Health 

15  that  a  rule  be  promulgated,  modified,  or  revoked,  the  Secre- 

16  tary  must,  within  sixty  days  after  receipt  thereof,  refer  such 

17  recommendation  to  an  advisory  committee  pursuant  to  this 

18  paragraph,  or  publish  such  as  a  proposed  rule  pursuant  to 

19  paragraph  (2)  of  this  subsection,  or  publish  in  the  Federal 

20  Register  his  determination  not  to  do  so,  and  his  reasons 

21  therefor. 

22  "(2)  The  Secretary  shall  publish  a  proposed  rule  pro- 

23  mulgating,  modifying,  or  revoking  a  safety  and  health  stand- 

24  ard  in  the  Federal  Register.  If  the  Secretary  determines  that 

25  a  rule  should  be  proposed  and  in  connection  therewith  has 
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1  appointed  an  advisory  committee  as  provided  by  paragraph 

2  ( 1 )  of  this  subsection,  the  Secretary  shall  publish  a  proposed 

3  rule  or  the  reasons  for  his  determination  not  to  publish  such 

4  rule,  within  sixty  days  following  the  submission  of  the  advi- 

5  sory  committee's  recommendation,  or  the  expiration  of  the 
G  period  of  time  prescribed  by  the  Secretary  in  such  submission. 

7  In  either  event,  the  Secretary  shall  afford  interested  persons 

8  a  period  of  thirty  days  after  any  such  publication  to  submit 

9  written  data  or  comments  on  the  proposed  rule. 

10  "(3)   On  or  before  the  last  day  of  the  period  provided 

]  1  for  the  submission  of  written  data  or  comments  under  para- 

12  graph  (2) ,  any  interested  person  may  file  with  the  Secretary 

IS  written  objections  to  the  proposed  rule,  stating  the  grounds 

14  therefor  and  requesting  a  public  hearing  on  such  objections. 

15  Within  thirty  days  after  the  last  day  for  filing  such  objeo- 

16  tions,  the  Secretary  shall  publish  in  the  Federal  Register  a 

17  notice  specifying  the  safety  or  health  standard  to  which 

18  objections  have  been  filed  and  a  hearing  requested,   and 

19  specifying  a  time  and  place  for  such  hearing.  Any  hearing 

20  under  this  subsection  shall  be  held  promptly.  Hearings  re- 

21  quired  by  this  subsection  shall  be  informal  and  shall  be 

22  conducted  by  the  Secretary,  who  may  prescribe  such  rules 

23  and  make  such  rulings  concerning  procedures  in  such  hear- 

24  ings  to  avoid  unnecessary  costs  or  delay.  A  verbatim  tran- 
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1  script  shall  be  taken  of  any  such  informal  hearing  and  shall 

2  be  available  to  the  public. 

3  "  (4)    Within   sixty  days  after  the   expiration  of   the 

4  period  provided  for  the  submission  of  written  data  or  com- 

5  ments  under  paragraph  (2),  or  within  sixty  days  after  the 
q  completion  of  any  hearing  held  under  paragraph  (3),  the 
7  Secretary  shall  issue  a  rule  promulgating,  modifying,  or  re- 
S  voking  a  safety  or  health  hazard  or  make  a  determination 
9  that  a  rule  should  not  be  issued.  Such  a  rule  may  contain  a 

10  provision  delaying  its  effective  date  for  such  period   (not  in 

11  excess  of  ninety  days)  as  the  Secretary  determines  may  be 

1 2  necessary  to  insure  that  affected  operators  and  miners  will  be 

13  informed  of  the  existence  of  the  standard  and  of  its  terms  and 
-^  that  operators  affected  arc  given  an  opportunity  to  familiarize 
15  themselves  and  their  employees  with  the  existence  of  the 
3(j  requirements  of  the  standard. 

yj  "(5)  (A)    The   Secretary,   in   promulgating  standards 

lg  dealing  with  toxic  materials  or  harmful  physical  agents  under 

19  this  subsection,  shall  set  standards  which  most  adequately 

2Q  assure  on  the  basis  of  the  best  available  evidence  that  no  miner 

2i  will  suffer  any  material  impairment  of  health  or  functional 

22  capacity  even  if  such  miner  has  regular  exposure  to  the 

23  hazards  dealt  with  by  such  standard  for  the  period  of  his 

24  working  life.  Development  of  standards  under  this  subsection 

25  shall  be  based  upon  research,  demonstration;  experiments, 
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1  and   such   other   information    as    may   he    appropriate.    In 

2  addition  to  the  attainment  of  the  highest  degree  of  health  and 

3  safety  protection  for  the  employee,  other  considerations  shall 

4  be  the  latest  available  scientific  data  in  the  field,  the  feasibility 

5  of  the  standards,  and  experience  gained  under  this  and  other 

6  health  and  safety  laws.  Whenever  practicable,  the  standard 

7  promulgated  shall  he  expressed  in  terms  of  objective  criteria 

8  and  of  the  performance  desired. 

9  (B)  The  Secretary  of  Health,  Education,  and  Welfare 

10  as  soon  as  possible  after  the  date  of  enactment  of  the  Federal 

11  Mine  Safety  and  Health  Amendments  Act  of  1977  but  in 

12  no  event  later  than  three  years  after  such  date  and  on  a 

13  continuing   basis   thereafter,   shall,  for  each  toxic  material 

14  or  harmful   physical   agent    which    is   used   or  found   in   a 

15  mine,  determine  whether  such  material  or  agent  is  poten- 

16  tially  toxic   at   the   concentrations   in   which   it   is   used  or 

17  found  in  a  mine,  and  shall  immediately  submit  such  deter- 

18  mination    to    the    Secretary,    together    with    all    pertinent 

19  criteria.  Within  sixty  days  after  receiving  any  determination 

20  together  with   criteria   in   accordance   with   the   preceding 

21  sentence  relating  to  a  toxic  material  or  harmful  physical 

22  agent  which  is  not  covered  by  a  health  or  safety  standard 

23  promulgated  under  this  section,  the  Secretary  shall  either 

24  appoint  an  advisory  committee  to  make  recommendations 

25  with  respect  to  a  health  and  safety  standard  covering  such 
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1  material  or  agent  in  accordance  with  paragraph  (1)   of  this 

2  subsection  or  publish  a  proposed  rule  promulgating  such 

3  a  health  and  safety  standard  in  accordance  with  paragraph 

4  (2)    of  this  subsection  or  shall  publish  his  determination 

5  not  to  do  so. 

6  "(6)   Any  standard  promulgated  under  this  subsection 

7  shall  prescribe  the  use  of  labels  or  other  appropriate  forms 
S  of  warning  as  are  necessary  to  insure  that  employees  are  ap- 
9  prised  of  all  hazards  to  which  they  are  exposed,  relevant 

10  symptoms  and  appropriate  emergency  treatment,  and  proper 

11  conditions  and  precautions  of  safe  use  of  exposure.  Where 

12  appropriate,  such  standard  shall  also  prescribe  suitable  pro- 

13  tective  equipment  and  control  or  technological  procedures 

14  to  be  used  in  connection  with  such  hazards  and  shall  pro- 

15  vide  for  monitoring  or  measuring  employee  exposure  at  such 

16  locations  and  intervals,  and  in  such  manner  so  as  to  assure 

17  the    maximum    protection    of   miners.    In   addition,    where 

18  appropriate,  any  such  standard  shall  prescribe  the  type  and 

19  frequency  of  medical  examinations  or  other  tests  which  shall 

20  be  made  available,  by  the  operator  or  at  his  cost,  to  miners 

21  exposed  to  such  hazards  in  order  to  most  effectively  deter- 

22  mine  whether  the  health  of  such  employees  is  adversely 

23  affected  by  such  exposure.  Where  appropriate,  the  standard 

24  shall  provide  that  where  a  determination  is  made  that  a 

25  miner  may  suffer  material  impairment  of  health  or  functional 
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1  capacity  by  reason  of  exposure  to  the  hazard  covered  by  the 

2  standard,  that  miner  shall  be  removed  from  such  exposure 

3  and  reassigned.  x\ny  miner  transferred  as  a  result  of  such 

4  exposure  shall  continue  to  receive  compensation  for  such 
.")  work  at  not  less  than  the  regular  rate  of  pay  for  miners 
G  in  the  classification  Mich  miner  held  immediately  prior  to 
7  his  transfer.  In  the  event  such  medical  examinations  are  in 

5  the  nature  of  research,  as  determined  by  the  Secretary  of 
9  Health,  Education,  and  Welfare,  such  examinations  may  he 

10  furnished  at  the  expense  of  the  Secretary  of  Health,  Educa- 

11  tion.  and  Welfare.  The  results  of  such  examinations  or  tests 

12  shall  be  furnished  only   to  the  Secretary  or  the  Secretary 

13  of  Health,  Education,  and  Welfare,  and,  at  the  request  of  the 

14  miner,  to  his  designated  physician. 

15  "(")   In  promulgating  or  revoking  standards  as  author- 

16  ized  in  this  title,  or  in  publishing  any  rule  as  authorized  in 

17  this  title,  the  Secretary  shall  not  reduce  the  protection  af- 

18  forded  miners  below  that  provided  by  any  safety  or  health 

19  standard  previously  in  effect. 

20  "(b)  (1)    The  Secretary  shall  provide,  without  regard 

21  to  the  requirements  of  chapter  5,  title  5,  United  States  Code, 

22  for  an  emergency  temporary  standard  to  take   immediate 

23  effect  upon  publication  in  the  Federal  Register  if  he  deter- 

24  mines   (A)   that  miners  are  exposed  to  grave  danger  from 

25  exposure  to  substances  or  agents  determined  to  be  toxic  or 
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1  physically  harmful,  and   (B)   that  such  emergency  standard 

2  is  necessary  to  protect  miners  from  such  danger. 

3  "(2)   Such  standard  shall  be  effective  imtil  superseded 

4  by  a  standard  promulgated  in  accordance  with  the  proce- 

5  dures  prescribed  in  paragraph   (3)   of  this  subsection. 

6  "(3)  Upon  publication  of  such  standard  in  the  Federal 

7  Register,  the  Secretary  shall  commence  a  proceeding  in  ac- 

8  cordance  with  section  102  (a)   of  this  Act,  and  the  standard 

9  as  published  shall  also  serve  as  a  proposed  rule  for  the  pro- 

10  ceeding.  The  Secretary  shall  promulgate  a  standard  under 

11  this  paragraph  no  later  than  nine  months  after  publication  of 

12  the  emergency  standard  as  provided  in  paragraph    (2)    of 

13  this  subsection. 

14  "  (c)    The  Secretary  is  authorized  to  grant  a  variance 

15  from  any  standard  or  portion  thereof  whenever  he  deter- 

16  mines,  or  the  Secretary  of  Health,  Education,  and  Welfare 

17  certifies,  that  such  variance  is  necessary  to  permit  an  oper- 

18  ator  to  participate  in  research  approved  by  him  or  the  Sec- 

19  retary  of  Health,  Education,  and  Welfare  designed  to  demon- 

20  strate  or  validate  new  and  improved  techniques  to  safeguard 

21  the  health  or  safety  of  workers.  No  such  variance  shall  be 

22  granted  until  the  Secretary  shall  find  that  the  granting  of 

23  such  variance  will  not  adversely  affect  the  health  or  safety 

24  of  the  miners,  and  the  Secretary  notifies  the  miners  affected 

25  directly  and  by  publication  in  the  Federal  Register. 
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1  "(d)  (1)   Any  operator  may  apply  to  the  Secretary  for 

2  a  temporary  order  permitting  limited  noncompliance  with 

3  a  standard  or  any  provision  thereof  promulgated  under  this 

4  section.  Such  temporary  order  shall  be  granted  only  if  the 

5  operator  files  an  application  which  meets  the  requirements  of 

6  paragraph    (2)    and  establishes   that    (A)    he  is  unable  to 

7  comply   with   a   standard   by   its   effective  date  because  of 

8  unavailability   of  professional   or   technical   personnel  or  of 

9  materials  and  equipment   needed   to  come  into  compliance 

10  with  the  standard  or  because  necessary  construction  or  altera- 

11  tion  of  facilities  cannot  be  completed  by  the  effective  date, 

12  (B)  he  will  guarantee  that  employees  arc  afforded  no  less 

13  than  the  same  measure  of  protection  they  would  have  been 

14  provided  by  such  standard,  and    (C)    he  has  an  effective 

15  program  for  coming  into  compliance  with  the  standard  as 

16  quickly  as  practicable.  Any  temporary  order  issued  under  this 

17  subsection  shall  prescribe  the  practices,  means,   methods, 

18  operations,  and  processes  which  the  operator  must  adopt  and 

19  use  while  the  order  is  in  effect  and  state  in  detail  his  pro- 

20  gram  for  coming  into  compliance  with  the  standard.  Such  a 

21  temporary  order  may  be  granted  only  after  notice  to  em- 

22  ployees  and  an  opportunity  for  a  public  hearing:  Provided, 

23  That  the  Secretary  may  issue  one  interim  order  to  be  ef- 

24  fective  until  a  decision  is  made  on  the  basis  of  the  hearing, 

25  or  for  sixty  days,  whichever  is  less,  and  the  length  of  time 
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1  for  which  any  such  interim  order  may  be  in  effect  shall  be 

2  deducted  from  the  period  for  which  a  temporary  order,  if 

3  granted,  shall  be  effective.  No  temporary  order  may  be  in 

4  effect  for  longer  than  the  period  needed  by  the  employer  to 

5  achieve  compliance  with  the  standard  or  six  months,  which- 

6  ever  is  shorter,  except  that  such  an  order  may  be  renewed 

7  not  more  than  twice  (i)  so  long  as  the  requirements  of  this 

8  subsection  are  met,  and   (ii)   if  an  application  for  renewal 

9  is  filed  at  least  ninety  days  prior  to  the  expiration  date  of  the 

10  order.  No  interim  renewal  of  an  order  may  remain  in  effect 

11  for  longer  than  one  hundred  and  eighty  days. 

12  "(2)   An  application  for  a  temporary  order  under  this 

13  subsection  shall  contain — 

14  "  (A)  a  specification  of  the  standard  and/or  portion 

15  thereof  from  which  the  employer  seeks  a  noncompliance 

16  order. 

17  "  (B)  a  representation  by  the  operator,  supported  by 

18  representations  from  qualified  persons  having  firsthand 

19  knowledge  of  the  facts  represented,  that  he  is  unable  to 

20  comply  with  the  standard  or  portion  thereof  and  a  de- 

21  tailed  statement  of  the  reasons  therefor, 

22  "'(C)  a  statement  of  the  steps  he  has  taken  and  will 

23  take  (with  specific  dates)  to  protect  miners  against  the 

24  hazards  covered  by  the  standard, 

25  "  (D)  a  statement  of  when  he  expects  to  be  able  to 
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1  comply  with  the  standard  and  what  steps  he  has  taken 

2  and  what  steps  he  will  take    (with  dates  specified)    to 

3  come  into  compliance  with  the  standard,  and 

4  "(E)   a  certification  that  he  has  informed  his  em- 

5  ployees  of  the  application  by  giving  a  copy  thereof  to 

6  their  authorized  representative,  posting  a  statement  giv- 

7  ing  a  summary  of  the  application  and  specifying  where  a 
9  copy  may  be  examined  at  the  place  or  places  where  no- 
9  tices  to  employees  are  normally  posted,  and  by  other 

10  appropriate  means. 

11  A  description  of  how  employees  have  been  informed  shall 

12  be  contained  in  the  certification.  The  information  to  em- 

13  ployees  shall  also  inform  them  of  their  right  to  petition  the 

14  Secretary  for  a  hearing. 

15  "(e)  Any  affected  operator  may  apply  to  the  Secretary 

16  for  an  order  for  a  variance  from  a  standard  promulgated 

17  under  this  section.  Affected  miners  and  their  representative 

18  shall  be  given  notice  of  each  such  application  and  an  oppor- 

19  tunity  to  participate  in  a  hearing.  The  Secretary  shall  issue 

20  an  order  if  he  determines  on  the  record,  after  opportunity  for 

21  an  inspection  where  appropriate  and  a  public  hearing,  that 

22  the  proponent  of  the  variance  has  demonstrated  by  a  pre- 

23  ponderance  of  the  evidence  that  the  conditions,  practices, 

24  means,  methods,  operations,  or  processes  used  or  proposed 

25  to  be  used  by  an  operator  will  provide  employment  and 
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1  places  of  employment  to  his  employees  which  are  as  safe 

2  and  healthful  as  those  which  would  prevail  if  he  complied 

3  with  the  standard.  The  order  so  issued  shall  prescribe  the 

4  conditions  the  operator  must  maintain,  and  the  practices, 

5  means,  methods,  operations,  and  processes  which  he  must 

6  adopt  and  utilize  to  the  extent  they  differ  from  the  standard 

7  in  question.  Such  order  may  be  modified  or  revoked  upon 

8  application  by  an  operator,  miner,  representative  of  miners 

9  or  by  the  Secretary,  in  the  manner  prescribed  for  its  issuance 

10  under  this  subsection. 

11  "(f)  The  provisions  of  subsections  (d)  and  (e)  shall  not 

12  apply  with  respect  to  any  standard  enacted  by  title  II  of  this 

13  Act  and  in  effect  on  the  date  immediately  prior  to  the  effec- 

14  tive  date  of  the  Federal  Mine  Safety  and  Health  Amend- 

15  ments  Act  of  1976  or  to  any  standard  promulgated  pursuant 

16  to  that  title  prior  to  such  date. 

17  "(g)  Any  person  who  may  be  adversely  affected  by  a 

18  standard  issued  under  this  section  may,  at  any  time  prior  to 

19  the  sixtieth  day  after  such  standard  is  promulgated,  file  a 

20  petition  challenging  the  validity  of  such  standard  with  the 

21  United  States  court  of  appeals  for  the  District  of  Columbia 

22  circuit  or  the  circuit  wherein  such  person  resides  or  has  his 

23  principal  place  of  business,  for  a  judicial  review  of  such 

24  standard.  A  copy  of  the  petition  shall  be  forthwith  trans- 

25  mitted  by  the  clerk  of  the  court  to  the  Secretary.  The  filing 
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2  of  such  petition  shall  not,  unless  otherwise  ordered  hy  the 

2  court,  operate  as  a  stay  of  the  standard.  No  objection  that 

3  has  not  been  urged  before  the  Secretary  shall  be  considered 

4  by  the  court,  unless  the  failure  or  neglect  to  urge  such 
-  objection  shall  be  excused  because  of  extraordinary  circum- 
6  stances.  The  procedures  of  this  section  shall  be  the  exclusive 
rj  means  of  challenging  the  validity  of  a  standard. 

8  "ADVISOKY   COMMITTEES 

9  "Sec.  103.  (a)  The  Secretary  may  appoint  advisor} 
-jq  committees  to  assist  him  in  his  standard  setting  functions 
^2  under  section   102(a)    of  this  Act,  and  to  advise  him  on 

22  other  matters  relating  to  safety  and  health  in  mines.  Each 

23  such  advisory  committee  may   include   as   a  member  one 

24  or  more  designees  of  the  Secretary  of  Health,  Education, 

25  and  Welfare,  the  National  Bureau  of  Standards,  Department 
2(5  of  Commerce,  and  the  National  Science  Foundation,  and 
27  shall  include  among  its  members  persons  qualified  by  experi- 
ig  ence  and  affiliation  to  present  the  viewpoint  of  operators  of 
29  such  mines  and  an  equal  number  of  persons  similarly  quali- 
9Q  fled  to  present  the  viewpoint  of  workers  in  such  mines,  as 
r>2  well  as  one  or  more  representatives  of  mine  inspection  or 

92  safety  agencies  of  the  States.  An  advisory  committee  may 

93  also  include  such  other  persons  as  the  Secretary  may  appoint 

24  who  are  qualified  by  knowledge  and  experience  to  make  a 

25  useful  contribution  to  the  work  of  such  committee,  including 
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1  one  or  more  representatives  of  professional  organizations  of 

2  technicians  or  professionals  specializing  in  safety  or  health, 

3  hut  the  number  of  persons  so  appointed  to  any  such  advisory 

4  committee  shall  not  exceed  the  number  appointed  to  such 

5  committee  as  representatives  of  Federal  and  State  agencies. 

6  Any  meeting  of  such  committee  shall  be  open  to  the  public 

7  and  an  accurate  record  shall  be  kept  and  made  available  to 

8  the  public.  Xo  member  of  such  committee    (other  than  rep- 

9  resentatives  of  operators  and  miners)  shall  have  an  economic 

10  interest  in  any  proposed  rule. 

11  "(h)    Persons  appointed  to  advisory  committees  from 

12  private  life  shall  be  compensated  in  the  same  manner  as 

13  consultants  or  experts  under  section  3109  of  title  5,  United 
11  States  Code.  The  Secretary  shall  pay  to  any  State  which 

15  is  the  employer  of  a  member  of  such  committee  reimburse- 

16  ment  sufficient  to  cover  the  actual  costs  to  the  State  resulting 
IT  from  such  representatives'  membership  on  such  committee. 

18  "inspections,  investigations,  and  keoorokeeping- 

19  "Sec.  104.    (a)   In  order  to  carry  out  the  purposes  of 

20  this  Act,  the  Secretary  or  the  Secretary  of  Health,  Educa- 

21  tion,  and  Welfare,  or  an  authorized  representative  of  either, 

22  upon  presenting  appropriate  credentials  to  the  owner,  oper- 

23  ator,  or  agent  in  charge,  is  authorized— 

24  "(1)    to  enter  without  delay  any  mine  subject  to 

25  this  Act;  and 
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1  "  (2)    to  inspect  and  investigate  any  mine  and  all 

2  pertinent  conditions,  structures,  machines,  apparatus,  de- 

3  vices,  equipment,  records,  and  materials  therein,  and  to 

4  consult  privately  with  any  such  operator,  owner,  agent, 

5  or  miner.  In  carrying  out  the  requirements  of  this  sec- 

6  tion  in  each  mine,  the  Secretary  shall  make  inspections 

7  of  the  entire  mine  at  least  tour  times  a  year.  Advance 

8  notice  of  any  inspection  shall  not  he  given,  except  that 

9  the  Secretary  of  Health,  Education,  and  Welfare  may 

10  give  advanced  notice  of  inspections  conducted  in  connec- 

11  tion   with   or  for   the   purpose   of  research   or  technical 

12  assistance. 

-o  "(b)  In  making  his  investigations  of  accidents  or  other 
-,.  occurrences  relating  to  health  or  safety  in  a  mine  under 
-.r-  this  Act,  the  Secretary  may  require  the  attendance  and  testi- 
ng mony  of  witnesses  and  the  production  of  evidence  under 
.,-  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage  that 
-jo  are  paid  witnesses  in  the  courts  of  the  United  States.  In 
1Q  ease  of  a  contumacy,  failure,  or  refusal  of  any  person  to 
9ft  obey  such  an  order,  any  district  court  of  the  United  States 
<w  or  the  United  States  courts  of  any  territory  or  possession, 
22  within  the  jurisdiction  of  which  such  person  is  found,  resides, 
2o  or  transacts  business,  upon  the  application  by  the  Secre- 
04  tarv>  sna^  nave  jurisdiction  to  issue  such  person  an  order 
25  requiring  such  person  to  appear  to  produce  evidence  if,  as, 
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1  and  when  so  ordered,  and  to  give  testimony  relating  to 

2  the  matter  under  investigation  or  in  question,  and  any  failure 

3  to  obey  such  order  of  the  court  may  be  punished  by  said 

4  court  as  a  contempt  thereof. 

5  "  (c)  (1)  Each  operator  shall  make,  keep  and  preserve, 
G  and  make  available  to  the  Secretary  or  the  Secretary  of 

7  Health,  Education,  and  Welfare,  such  records  regarding  his 

8  activities  relating  to  this  Act  as  the  Secretary,  in  coopera- 

9  tion  with  the  Secretary  of  Health,  Education,  and  Welfare, 
10  may  prescribe  by  regulation  as  necessary  or  appropriate 
U  for  the  enforcement  of  this  Act  or  for  developing  informa- 

12  tion  regarding  the  causes  and  prevention  of  occupational 

13  accidents  and  illnesses  in  the  mines  subject  to  this  Act.  In 

14  order  to  carry  out  the  provisions  of  this  paragraph  such 

15  regulations  may  include  provisions  requiring  operators  to 

16  conduct  periodic  inspections. 

IT  "(2)   The  Secretary,  in  cooperation  with  the  Secretary 

18  of  Health,  Education,  and  Welfare,  shall  prescribe  regulations 

19  requiring  operators  to  maintain  accurate  records  of  and  to 

20  make  periodic  reports  on,  work-related  deaths,  injuries,  and 

21  illnesses  other  than  minor  injuries  requiring  only  first  aid 

22  treatment  and  which  do  not  involve  medical  treatment,  loss 

23  of  consciousness,  restriction  of  work  or  motion,  or  transfer  to 

24  another  job  in  the  mines  subject  to  this  Act. 

25  "(3)  The  Secretary,  in  cooperation  with  the  Secretary 
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1  of  Health,  Education,  and  Welfare,  shall  issue  regulations 

2  requiring  operators  to  maintain  accurate  records  of  employee 

3  exposures  to  potentially  toxic  materials  or  harmful  physical 

4  agents  which  are  required  to  be  monitored  or  measured  under 

5  any  applicable  health  and  safety  standard  promulgated  under 

6  this  Act.  Such  regulations  shall  provide  miners  or  their  repre- 

7  sentatives  with  an  opportunity  to  observe  such  monitoring  or 

8  measuring,  and  to  have  access  to  the  records  thereof.  Such 

9  regulations  shall  also  make  appropriate  provision  for  each 

10  miner  or  former  miner  to  have  access  to  such  records  as  will 

11  indicate  his  own  exposure  to  toxic  materials  or  harmful  physi- 

12  cal  agents.  Each  operator  shall  promptly  notify  any  miner 

13  who  has  been  or  is  being  exposed  to  toxic  materials  or  harm- 

14  fill  physical  agents  in  concentrations  or  at  levels  which  exceed 

15  those  prescribed  by  an  applicable  health  and  safety  standard 
1()  promulgated  under  section  102,  or  mandated  under  title  II, 

17  and  shall  inform  any  miner  who  is  being  thus  exposed  of  the 

18  corrective  action  being  taken. 

19  "(4)    All  accidents,  including  unintentional  roof  falls 

20  (except  in  any  abandoned  panels  or  in  areas  which  are 

21  inaccessible  or  unsafe  for  inspections),  shall  be  investigated 

22  by  the  operator  or  his  agent  to  determine  the  cause  and 

23  the  means  of  preventing  a  recurrence.  Records  of  such  acci- 

24  dents,  roof  falls,  and  investigations  shall  be  kept  and  the 

25  information  shall  be  made  available  to  the  Secretary  or  his 
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1  --authorized  representative  and  the  appropriate  State  agency. 

2  Such   records   shall   he   open   for  inspection   hy   interested 

3  persons. 

4  (d)   Any  information  obtained  by  the  "Secretary,  or  hy 

5  the  Secretary  of  Health,  Education,  and  Welfare  under  this 

6  Act  shall  be  obtained  in  such  a  manner  as  to  impose  a  mini- 

7  mum  burden  upon  operators,  especially  those  operating  small 

8  business  consistent  with  the  underlying  purposes  of  this  Act. 

9  Unnecessary  duplication  of  effort  in  obtaining  information 

10  shall  be  reduced  to  the  maximum  extent  feasible. 

11  "(e)   Subject  to  regulations  issued  by  the  Secretary,  a 

12  representative    of    the    operator   and    a    representative    au- 

13  thorized  by  his  miners   shall  be  given  an   opportunity   to 

14  accompany  the  Secretary  or  his  authorized  representative 

15  during   the   physical   inspection   of  'any   mine    under   sub- 

16  section  (a)  for  the  purpose  of  aiding  such  inspection.  Where 

17  there  is  no  authorized  miner  representative,  the  Secretary  or 

18  his  authorized  representative  shall  consult  with  a  reason- 

19  able  number  of  miners  concerning  matters   of  health   and 

20  safety  in  the  mine.  "Such  representative  of  miners  who  is 

21  also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay 

22  as  a  result  of  his  participation  in  the  physical  inspection  made 

23  under  this  subsection.  To  the  extent  that  the  inspector  deter- 

24  mines  that  more  than  one  representative  from  each  party 

25  would  further  aid  the  inspection,  he  can  permit  each  party 
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1  Jo  have  an  equal  number  of  such  additional  representatives. 

'2  However,  only  one  such  representative  of  miners  who  is 

3  an  employee  of  the  operator  shall  he  entitled  to  suffer  no  logs 

4  of  pay  as  a  result  of  such  participation  under  the  provisions 

5  of  this  subsection.  Compliance  with  this  subsection  shall  not 

6  be  a  jurisdictional  prerequisite  t<»  the  enforcement  of  any  pro- 

7  vision  of  this  Act. 

8  "(f)  (1)    Any  miners  or  representatives  of  miners  who 

9  believe    that    a    violation    of    a    health    or    safety    standard 

10  exists    that    threatens    harm,    or    that    an    imminent   danger 

11  exists,  may  request  an  inspection  by  giving  notice  to  the 

12  Secretary  or  his  authorized  representative  of  such  violation 

13  or  danger.  Any  such  notice  shall  be  reduced  to  writing,  shall 
1-1  set  forth  with  reasonable  particularity  the  grounds  for  the 
15  notice,  and  shall  he  signed  by  the  miners  or  representative 
1°  of  miners,  and  a  copy  shall  he  provided  the  operator  or  his 

17  agent  at  the  time  of  inspection,  except  that,  upon  the  request 

18  of  the  person  giving  such  notice,  his  name  and  the  names 

19  of  individual  miners  referred  to  therein  shall  not  appear  in 

20  sueh  copy  or  on  any  record  published,  released,  or  made 

21  available  pursuant  to  subsection  (g)  of  this  section.  If  upon 

22  receipt  of  such  notification  the  Secretary  determines  there 

23  are  reasonable  grounds  to  believe  that  such  violation  or  dan- 

24  ger  exists,  he  shall  make  a  special,  inspection  in  accordance 

25  with  the  provisions  of  this  section  as  soon  as  practicable,  to 
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1  determine  if  such  violation  or  danger  exists.  If  the  Secretary 

2  determines  there  are  no  reasonable  grounds  to  believe  that  a 

3  violation  or  danger  exists  he  shall  notify  the  miners  and 

4  representative  of  the  miners  in  writing  of  such  determination. 

5  "  (2)  Prior  to  or  during  any  inspection  of  a  mine,  any 

6  miners  or  representatives  of  miners  employed  in  such  mine 

7  may  notify  the  Secretary  or  any  representative  of  the  Sec- 

8  retary  responsible  for  conducting  the  inspection,  in  writing, 

9  of  any  violation  of  this  Act  or  of  any  imminent  danger 

10  which  they  have  reason  to  believe  exists  in  such  mine.  The 

11  Secretary  shall,  by  regulation,  establish  procedures  for  in- 

12  formal  review  of  any  refusal  by  a  representative  of  the  Secre- 

13  tary  to  issue  a  citation  with  respect  to  any  such  alleged 

14  violation  or  order  with  respect  to  such  danger  and  shall 

15  furnish  the  miners  or  representative  of  miners  requesting 

16  such  review  a  written  statement  of  the  reasons  for  the  Sec- 

17  retary's  final  disposition  of  the  case. 

18  "  (g)  (1)   The  Secretary  and  Secretary  of  Health,  Edu- 

19  cation,  and  Welfare  are  authorized  to  compile,  analyze,  and 

20  publish,  either  in  summary  or  detailed  form,  all  reports  or 

21  information  obtained  under  this  section. 

22  "  (2)   The  Secretary  and  the  Secretary  of  Health,  Edu- 

23  cation,  and  Welfare  shall  each  prescribe  such  rules  and  regu- 

24  lations  as  they  may  deem  necessary  to  carry  out  their  respon- 
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1  sibilities   under   this    Act,    including   rules    and    regulations 

2  dealing  with  the  in&pection  of  mines  subject  to  this  Act. 

3  "  (h)  Whenever  the  Secretary  finds  that  a  mine  liberates 

4  excessive  quantities  ef  methane  or  other  explosive  gases  dur- 

5  ing  its  operations,  or  that  a  methane  or  other  gas  ignition  or 

6  explosion  has  occurred  in  such  mine  which  resulted  in  death 

7  or  serious  injury  at  any  time  during  the  previous,  five  years,  or 

8  that  there  exists  in  such  mine  some  other  especially  hazardous 

9  Condition,  be  shall  provide  a  minimum  of  one  spot  inspection 

10  by  his  authorized  representative  of  all  or  part  of  such  mine 

11  during    every    live    working    days    at     irregular    intervals. 

12  For  purposes  of  this  Bubsection,  liberation  of  excessive  quan- 

13  tities  of  methane  or  other  explosive  gases  shall  mean  liberation 

14  of  more   than   one  million   cubic   feet    of   methane   or  other 

15  explosive  gases  during  a  twenty-four  hour  period,:  Provided, 

16  fiow ever,  That  when  the  Secretary  finds  that  a  mine  liberates 
1^  more  than  five  hundred  thousand  cubic  feet  of  methane  or 

18  other  explosive   gases   during  a   twenty-four  hour   period, 

19  he  shall  provide  a  minimum  of  one  spot  inspection  by  his 

20  authorized  representative  of  all  or  part  of  such  mine  every 

21  ten  working  days  at  irregular  intervals:  Provided  further, 

22  That  when  the  Secretary  finds  that  a  mine  liberates  more 

23  than  two  hundred  thousand  cubic  feet  of  methane  or  other 

24  explosive  gases  during  a  twenty-four  hour  period,  he  shall 
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1  provide  a  minimum  of  one  spot  inspection  by  his  authorized 

2  representative  of  all  or  part  of  such  mine  every  fifteen  work- 

3  ing  days  at  irregular  intervals. 

4  "  (i)    In  the  event  of  any  accident    (whether  or  not 

5  resulting  in  an  injury  or  death)    occurring  in  a  mine,  the 
q  operator  shall  promptly  notify  the  Secretary  thereof  and 

7  shall  take  appropriate  measures  to  prevent  the  destruction 

8  of  any  evidence  which  would  assist  in   investigating   the 

9  cause  or  causes  thereof.  In  the  event  of  any  accident  oc- 

10  curring   in   a   mine    where    rescue    and    recovery    work    is 

11  necessary,  the  Secretary  or  an  authorized  representative  of 

12  the  Secretary  shall  take  whatever  action  he  deems  appro- 

13  priate  to  protect  the  life  of  any  person,  and  he  may,  if  he 

14  deems  it  appropriate,  supervise  and  direct  the  rescue  and 

15  recovery  activity  in  such  mine. 

16  "  (j)  In  the  event  of  any  accident  occurring  in  a  mine, 

17  an  authorized  representative  of  the  Secretary,  when  present, 

18  may  issue  such  orders  as  he  deems  appropriate  to  insure 

19  the  safety  of  any  person  in  the  mine,  and  the  operator  of 

20  such  mine  shall  obtain  the  approval  of  such  representative, 

21  in  consultation  with  appropriate  State  representatives,  when 

22  feasible,  of  any  plan  to  recover  any  person  in  the  mine  or 

23  to  recover  the  mine  or  return  affected  areas  of  the  mine 

24  to  normal. 
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1  "CITATIONS  AND  OKDEKS 

2  "Sec.   1U5.    (a)  (1)    If,   upon  inspection  or  investiga- 

3  tion,  the  Secretary  or  his  authorized  representative  believes 

4  that  an  operator  of  a  mine  subject  to  this  Act  has  violated 

5  this  Act,   or   any   rule,    order,    or   regulation   promulgated 

6  pursuant  to  this  Act,  he  shall,  with  reasonable  promptness, 

7  issue  a  citation  to  the  operator.  Each  citation  shall  be  in 

8  writing  and  shall  describe  with  particularity  the  nature  of 

9  the  violation,  including  a  reference  to  the  provision  of  the 

10  Act,   standard,    rule,    regulation,    or   order   alleged   to   have 

11  been  violated.  In  addition,  the  citation  shall  fix  a  reason- 
1U  able   time  for  the   abatement  of  the   violation. 

13  "  (2)  If  a  citation  under  section  105  (a)  ( 1 )  is  issued  for 

14  a  violation  which  the  Secretary  or  his  authorized  representa- 

15  tive  believes  to  have  been  willfully  committed,  or  committed 

16  with  gross  negligence,  and  to  have  subjected  a  miner  or 
1?  miners  to  an  imminent  danger,  the  Secretary  or  his  author- 
18  ized  representative  shall  include  in  the  citation  a  charge  that 
1£>  the  violation  was  willfully  committed,   or  committed  with 

20  gross  negligence,  and  that  it  subjected  a  miner  or  miners  to 

21  an  imminent  danger,  with  a  specific  description  of  the  danger 

22  or  dangers  involved. 

23  "(b)    If  upon  any  followup  inspection  of  a  mine,  an 

24  authorized  representative  of  the  Secretary  finds   (1)   that  a 

25  violation  described  in  a  citation  issued  pursuant  to  subsection 
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1  (a)   has  not  been  totally  abated  within  the  period  of  time 

2  as  originally  fixed  therein  or  as  subsequently  extended,  and 

3  (2)  that  the  period  of  time  for  the  abatement  should  not  be 

4  further  extended,  he  shall  find  the  extent  of  the  area  affected 

5  by  the  violation  and  shall  promptly  issue  an  order  requiring 

6  the  operator  of  such  mine  or  his  agent  to  immediately  cause 

7  all  persons  to  be  withdrawn  from,  and  to  be  prohibited  from 

8  entering  such  area  until  an  authorized  representative  of  the 

9  Secretary  determines  that  such  violation  has  been  abated, 

10  except  the  following  persons : 

11  "  ( 1 )   Any  person  whose  presence  in  such  area  is 

12  necessary,  in  the  judgment  of  the  operator  of  the  mine, 

13  or  an  authorized  representative   of   the   Secretary,    to 

14  eliminate  the  danger  described  in  order; 

15  "(2)    Any  public  official  whose  official  duties  re- 

16  quire  him  to  enter  such  area;  or 

n  "  (3)  Any  legal  or  technical  consultant,  or  any  rep- 

1S  resentative  of  the  employees  of  the  mine,  who  is  a  cer- 

19  tified  person  qualified  to  make  mine  examinations,  or  is 

20  accompanied  by  such  a  person,  and  whose  presence  in 

21  such  area  is  necessary,  in  the  judgment  of  the  operator 

22  of  the  mine  or  an  authorized  representative  of  the  Sec- 

23  retary,  for  the  proper  investigation  of  the  conditions 

24  described  in  the  order. 

2^  "  (c)  (1)   In  the  case  of  a  violation  of  any  safety  or 
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1  health  standard  which  is  of  such  nature  as  could  significantly 

2  and  substantially  contribute  to  the  cause  and  effect  of  a  mine 

3  safety  or  health  hazard,  and  which  is  caused  by  an  unwar- 

4  ranted  failure  of  such  operator  to  comply  with  such  safety 

5  or  health  standards,  the  citation  shall  include  a  statement  to 

6  that  effect.  If,  during  the  same  inspection  or  any  subsequent 

7  inspection  of  such  mine  within  ninety  days  after  the  issuance 

8  of  such  citation,  an  authorized  representative  of  the  Secretary 

9  finds  another  violation  of  any  safety  or  health  standard  and 

10  finds  such  violation  to  be  also  caused  by  an  unwarranted 

11  failure  of  such  operator  to  so  comply,  he  shall  forthwith  issue 

12  an  order  requiring  the  operator  to  cause  all  persons  in  the 

13  area  affected  by  such  violations,  except  those  persons  referred 

14  to  in  subsection   (b)   of  this  section,  to  be  withdrawn  from, 

15  and  to  be  prohibited  from  entering,  such  area  until  an  author- 

16  ized  representative  of  the  Secretary  determines  that  such 

17  violation  has  been  abated. 

18  "(2)    If  a  withdrawal  order  with  respect  to  any  area 

19  in  a  mine  has  been  issued  pursuant  to  paragraph  ( 1 )  of  this 

20  subsection,  a  withdrawal  order  shall  promptly  be  issued  by 

21  an  authorized  representative  of  the  Secretary  who  finds  upon 

22  any   subsequent  inspection   the   existence   in   the   mine   of 

23  other  unwarranted  violations  until  such  time  as  an  inspec- 

24  tion  of  such  mine  discloses  no  such  violations.  Following  an 

25  inspection  of  the  mine  which  discloses  no  unwarranted  viola- 
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1  tions,  the  provisions  of  paragraph    (1)    of  this  subsection 

2  shall  again  be  applicable  to  that  mine. 

3  "(d)  During  the  abatement  period  for  a  violation  of  the 

4  applicable  limit  on  the  concentration  of  respirable  dust,  the 

5  operator  of  the  mine  shall  cause  samples  described  in  section 

6  202(a)   of  this  Act  to  be  taken  of  the  affected  area  during 

7  each  production  shift. 

8  "As  soon  as  possible  after  an  order  relating  to  failure  to 

9  abate   excessive   dust  concentrations   is   issued,    the   Secre- 

10  tary,  upon  request  of  the  operator,  shall  dispatch  to  the  mine 

11  involved  a  person  or  team  of  persons,  to  the  extent  such 

12  persons  are  available,  who  are  knowledgeable  in  the  methods 

13  and  means  of  controlling  and  reducing  respirable  dust.  Such 

14  person  or  team  of  persons  shall  remain  at  the  mine  involved 

15  for  such  time  as  they  shall  deem  appropriate  to  assist  the 

16  operator  in  reducing  respirable  dust  concentration.  While 

17  at  the  mine,  such  persons  may  require  the  operator  to  take 

18  such  actions  as  they  deem  appropriate  to  insure  the  health 

19  of  any  person  in  the  mine. 

20  "(e)  (1)    If,  upon  any  inspection  or  investigation  pur- 
2i  suant  to  section  104  of  this  Act,  the  Secretary  or  an  author- 

22  ized  representative  shall  find  employed  at  a  mine  a  miner 

23  who  has  not  received  the  requisite  safety  training  under  sec- 

24  tion  317A  of  this  Act,  the  Secretary  or  an  authorized  repre- 

25  sentative  shall  issue  an  order  under  this  section  which  declare 
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1  such  miner  to  be  a  hazard  to  himself  and  to  others,  and 

2  requiring  that  such  miner  be  immediately  withdrawn  from 

3  the  mine,  and  be  prohibited  from  entering  the  mine  until  an 

4  authorized  representative  of  the  Secretary  determines  that 

5  such  miner  has  received  the  training  required  by  section 
(j  317x\  of  this  Act. 

7  "  (2)  No  miner  who  is  ordered  withdrawn  from  a  mine 

8  under  paragraph   ( 1 )   of  this  subsection  shall  be  discharged 
0  or  otherwise  discriminated  against  because  of  such  order; 

10  and  no  miner  who  is  ordered  withdrawn  from  a  mine  under 

11  paragraph   (1)   of  this  subsection  shall  suffer  a  loss  of  com- 

12  pensation  during  the  period  necessary  for  such  miner  to 

13  receive  such  training  and  for  an  authorized  representative 

14  of  the  Secretary  to  determine  that  such  miner  has  received 

15  the  requisite  training. 

16  "  (f)   Each  citation  or  order  issued  under  this  section,  or 

17  a  copy   or  copies   thereof,   shall   be   prominently   posted   in 

18  accordance  with  section  1 10  of  this  Act,  and  as  prescribed  in 

19  regulations  issued  by  the  Secretary. 

20  "  (g)  Xo  citation  may  be  issued  under  this  section  after 

21  the  expiration  of  six  months  following  the  occurrence  of  any 

22  violation. 

23  "(h)    Any  order  issued  under  subsection    (b)    or    (c) 

24  shall  remain  in  effect  until  revoked  by  the  Secretary  or  modi- 
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1  fied  or  vacated  by  the  Commission  or  the  courts  pursuant  to 

2  section  106(c)   or  107(a). 

3  "rEOCEDTJEE  FOE  EXFOECEMEXT 

4  "Sec.  106.   (a)   If,  after  an  inspection  or  investigation 

5  the  Secretary  issues  a  citation  or  order  under  section  105, 

6  he  shall,  within  a  reasonable  time  after  the  termination  of 

7  such  inspection  or  investigation,  notify  the  operator  by  cer- 

8  tified  mail  of  the  civil  penalty  proposed  to  be  assessed  under 

9  section  111  (a)  for  the  violation  cited  and  that  the  operator 

10  has  fifteen  working  days  within  which  to  notify  the  Secretary 

11  that  he  wishes  to  contest  the  citation  or  proposed  assessment 

12  of  penalty.  If  the  citation  contains  a  charge  under  section 

13  105(a)  (2),  the  Secretary's  notification  under  the  subsec- 

14  tion  shall   include   a   proposed  civil  penalty   closure   order 

15  under   section    111  (d)    in   addition   to    the   proposed   civil 

16  monetary  penalty.  If,  within  fifteen  working  days  from  the 

17  receipt  of  the  notice  issued  by  the  Secretary,  the  operator 

18  fails  to  notify  the  Secretary  that  he  intends  to  contest  the 

19  citation  or  the  proposed  penalty  or  penalties,  and  no  notice 
2Q  is  filed  by  any  employee  or  representative  of  employees 
2i  under  subsection    (c)    of  this  section  within  such  time,  the 

22  citation  and  the  penalty  or  penalties,  as  proposed,  shall  be 

23  deemed  a  final  order  of  the  Commission  and  not  subject  to 

24  review  by  any  court  or  agency.  Refusal  by  the  operator  or 

25  his  agent  to  accept  certified  mail  containing  a  notice  under 
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1  this  subsection   shall   constitute   receipt   thereof  within   the 

2  meaning  of  this  subsection. 

3  "(b)   If  the  Secretary  has  reason  to  believe  that  an  oper- 

4  ator  has  failed  to  correct  a  violation  for  which  a  citation  has 

5  been  issued  within  the  period  permitted  lor  its  correction 

6  (which  period  shall  not  end  until  the  entry  of  a  final  order  by 

7  the  Commission,  in  the  case  of  any  review  proceedings  under 

8  this  section  initiated  by  the  operator  wherein  the  Commission 

9  orders,   after  an   expedited   hearing,    the   suspension   of   the 

10  abatement  requirements  of  the  citation  alter  determining  that 

11  the  operator  will  Buffer  irreparable  loss  or  damage  from  the 

12  application  of  those  requirements) ,  the  Secretary  shall  notify 

13  the  operator  by  certified  mail  of  such   failure  and  of  the 

14  penalty  proposed  to  be  «l  under  section  111  by  reason 

15  of  such  failure,  and  that  the  operator  has  fifteen  working 

16  days  within  which  to  notify  the  Secretary  that  he  wishes  to 

17  contest  the  Secretary's  notification  or  the  proposed  assessment 

18  of  penalty.  If,  within  fifteen  working  days  from  the  receipt  of 

19  notification  issued  by  the  Secretary,  the  operator  fails  to 

20  notify  the  Secretary  that  he  intends  to  contest  the  notification 

21  or  proposed  assessment  of  penalty,  the  notification  and  assess- 

22  ment,  as  proposed,  shall  be  deemed  a  final  order  of  the  Com- 

23  mission  and  not  subject  to  review7  by  any  court  or  agency. 

24  Refusal  by  the  operator  or  his  agent  to  accept  certified  mail 

25  containing  a  notification  issued  under  this  subsection  shall 
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1  constitute    receipt    thereof    within    the    meaning    of    this 

2  subsection. 

3  "(c)  (1)   No  person  shall  discharge  or  in  any  manner 

4  discriminate  against  or  interfere  with  the  exercise  of  the 

5  statutory  rights  of  any  mine  employee  or  applicant  for  era- 

6  ployment  subject  to  this  Act  because  such  employee  has  filed 

7  or  made  a  complaint  under  or  related  to  this  Act,  including 

8  a  complaint  notifying  the  operator  or  the  operator's  agent, 

9  or  the  employee's  labor  or  health  and  safety  representative 

10  of  an  alleged  danger  or  safety  or  health  violation  in  the  mine, 

11  or  because  such  employee  is  the  subject  of  medical  evalua- 

12  tions  and  potential  transfer  under  a  standard  published  pur- 

13  suant   to   section    102(a)    of   this    Act,    or   because    such 

14  employee  has  instituted  or  caused  to  be  instituted  any  pro- 

15  ceeding  under  or  related  to  this  Act  or  has  testified  or  is 

16  about  to  testify  in  any  such  proceeding,  or  because  of  the 

17  exercise  by  such  employee  on  behalf  of  himself  or  others  of 

18  any  statutory  right  afforded  by  this  Act. 

19  "  (2)  Any  mine  employee  or  applicant  for  employment 

20  who  believes  that  he  has  been  discharged,  interfered  with, 

21  or  otherwise  discriminated  against  by  any  person  in  viola- 

22  tion  of  this  subsection  may,  within  thirty  days  after  such 

23  violation  occurs,  file  a  complaint  with  the  Secretary  alleging 
^  such  discrimination.  Upon  receipt  of  such  complaint,  the 
25  Secretary  shall  cause  such  investigation  to  be  made  as  he 
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1  deems  appropriate.  If  upon  such  investigation,  the  Secre- 

2  tary  determines  that  the  provisions  of  this  subsection  have 

3  been  violated,  he  shall  immediately  file  a  complaint  with  the 

4  Commission,  with  service  upon  the  alleged  violator  and  the 

5  mine  employee  or  applicant  for  employment,  alleging  such 

6  discrimination  or  interference  and  proposing  an  order  grant- 

7  ing  appropriate  relief.  The  Commission  shall  afford  an  op- 

8  portunity  for  a  hearing   (in  accordance  with  section  554  of 

9  title  5,  United  States  Code,  but  without  regard  to  subsection 

10  (a)  (3)  of  such  section)  and  thereafter  shall  issue  an  order. 

11  based  upon  findings  of  fact,  affirming,  modifying,  or  vacating 

12  the  Secretary's  proposed  order,  or  directing  other  appropri- 

13  ate  relief;  and  such  order  shall  become  final  thirty  days  after 

14  its  issuance.  The  Commission  shall  have  authority  in  such 

15  proceedings  to  require  a  person  committing  a  violation  of 

16  this  subsection  to  take  such  affirmative  action  to  abate  the 

17  violation  as  the  Commission  deems  appropriate,  including, 

18  but  not   limited   to,   the   rehiring   or   reinstatement   of   the 

19  employee  to  his  former  position  with  back  pay  and  interest. 

20  The  complaining  employee  or  applicant  may  present  addi- 

21  tional  evidence  on  his  own  behalf  during  any  hearing  held 

22  pursuant  to  this  paragraph. 

23  "(3)   Within  ninety  days  of  the  receipt  of  a  complaint 

24  filed  under  paragraph   (2)   of  this  subsection,  the  Secretary 

25  shall  notify  the  mine  employee  or  applicant  for  employment, 
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1  in  writing,  of  his  determination  whether  a  violation  has  oc- 

2  curred.  If  the  Secretary,  upon  investigation,  determines  that 

3  the  provisions  of  this  subsection  have  not  been  violated,  the 

4  complainant  shall  have  the  right,  within  thirty  days  of  notice 

5  of  the  Secretary's  determination,  to  file  an  action  in  his  own 

6  behalf  before  the   Commission,   charging  discrimination  or 

7  interference  in  violation  of  paragraph  ( 1 )  of  this  subsection. 

8  The  Commission  shall  afford  an  opportunity  for  a  hearing 

9  (in  accordance  with  section  554  of  title  5,  United  States 

10  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  sec- 

11  tion),  and  thereafter  shall  issue  an  order,  based  upon  find- 

12  ings    of   fact,    dismissing   or   sustaining   the    complainant's 

13  charges  and,  if  the  charges  are  sustained,  granting  such  relief 

14  as  it  deems  appropriate,  including,  but  not  limited  to,  an 

15  order  requiring  the  rehiring  or  reinstatement  of  the  mine 

16  employee  or  applicant  for  employment  to  his  former  position 

17  with  back  pay  and  interest.  Such  order  shall  become  final 

18  thirty  days  after  its  issuance.  Whenever  an  order  is  issued 

19  sustaining  the  employee's  charges  under  this  paragraph,  a 

20  sum  equal  to  the  aggregate  amount  of  all  costs  and  expenses 
2i  (including  attorney's  fees)   as  determined  by  the  Commis- 

22  sion  to  have  been  reasonably  incurred  by  the  mine  employee 

23  or  applicant  for  employment  for,  or  in  connection  with,  the 

24  institution  and  prosecution  of  such  proceedings  shall  be 

25  assessed  against  the  person  committing  such  violation.  Pro- 
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1  ceedings  under  this  section  shall  he  expedited  by  the  Secre- 

2  tary  and  the  Commission.  Any  order  issued  by  the  Coinmis- 

3  sion  under  this  paragraph  shall  be  subject  to  judicial  review 
-1  in  accordance  with  section  107  of  this  Act.  Violations  by  any 

5  person  of  paragraph   (1)   of  this  subsection  shall  he  subject 

6  to  the  provisions  of  section  10J)  and  111  (a)   of  this  title.". 

7  u  (d)  If,  within  fifteen  working  days  of  receipt  thereof, 

8  an  operator  of  a  mine  notilio  the  Secretary  that  he  intends  to 

9  contest  tin  issuance  or  modification  of  an  order  issued  under 

10  section  105,  or  a  notification  issued  under  subsection   (a)   or 

11  (b)    of  this  section,  or  the  reasonableness  of  the  length  of 

12  abatement   time  fixed  in  a  citation  or  modification  thereof 

13  issued  under  section  105,  or  any  miner  or  representative  of 

14  miners  notifies  tin-  Secretary  of  an  intention  to  contest  the 
13  issuance,  modification,  or  termination  of  any  order  issued 
1G  under  section  10.*).  or  the  reasonableness  of  the  length  of  time 

17  set  for  abatement  by  a  citation  or  modification  thereof  issued 

18  under  section    105.   the  Secretary   shall  immediately  advise 

19  the   Commissi©*)   of  such   notification,   and  the  Commission 

20  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 

21  section  55-1  of  title  5,  United  States  Code,  but  without  regard 

22  to  subsection   (a)  (8]   of  such  section),  and  thereafter  shall 

23  issue  an  order,  based  on  findings  of  fact,  afhrming,  modifying, 

24  or  vacating  the  Secretary's  citation,  order,  or  proposed  pen- 

25  alty,  or  directing  other  appropriate  relief;  such  order  shall 
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1  become  final  thirty  days  after  its  issuance.  The  rules  of  proce- 

2  dure  prescribed  by  the  Commission  shall  provide  affected 

3  miners  or  representatives  of  affected  miners  an  opportunity 

4  to  participate  as  parties  to  hearings  under  this  section.  The 

5  Commission   shall    take    whatever   action    is   necessary   to 

6  expedite  proceedings  for  hearing  appeals  of  orders  issued 

7  under  section  105.  The  Commission  may  not  grant  temporary 

8  relief  from  the  issuance  of  any  order  under  subsection  105  (c) 

9  of  this  Act. 

10  "judicial  eeview 

11  "Sec.  107.    (a)   Any  person  adversely  affected  or  ag- 

12  grieved  by  an  order  of  the  Commission  issued  under  this  Act 

13  may  obtain  a  review  of  such  order  in  any  United  States  court 

14  of  appeals  for  the  circuit  in  which  the  violation  is  alleged  to 

15  have  occurred  or  where  the  operator  has  its  principal  office, 

16  or  in  the  United  States  Court  of  Appeals  for  the  District 

17  of  Columbia  Circuit,  by  filing  in  such  court  within  thirty 

18  days  following  the  issuance  of  such  order  a  written  petition 

19  praying  that  the  order  be  modified  or  set  aside.  A  copy  of 

20  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 

21  the  court  to  the  Commission  and  to  the  other  parties,  and 

22  thereupon  the  Commission  shall  file  in  the  court  the  record 

23  in  the  proceeding  as  provided  in  section  2112  of  title  28, 

24  United  States  Code.  Upon  such  riling,  the  court  shall  have 

25  exclusive  jurisdiction  of  the  proceeding  and  of  the  question 
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1  determined  therein,  and  shall  have  power  to  grant  such  tem- 

2  porary  relief  or  restraining  order  as  it  deems  just  and  proper, 

3  and  to  make  and  enter  upon  the  pleadings,  testimony,  and 

4  proceedings  set  forth  in  such  record  a  decree  affirming,  modi- 

5  fying,  or  setting  aside,  in  whole  or  in  part,  the  order  of  the 

6  Commission  and  enforcing  the  same  to  the  extent  that  such 

7  order  is  affirmed  or  modified.  The  commencement  of  proceed- 

8  ings  under  this  subsection  shall  not,  unless  ordered  by  the 

* 

9  court,  operate  as  a  stay  of  the  order  of  the  Commission.  No 

10  objection  that  has  not  been  urged  before  the  Commission 

11  shall  be  considered  by  the  court,  unless  the   failure  or  neglect 

12  to  urge  such  objection  shall  be  excused  because  of  extraordi- 
lo  nary  circumstances.  The  findings  of  the  Commission  with  re- 

14  spect  to  questions  of  fact,  if  supported  by  substantial  evidence 

15  on  the  record  considered  as  a  whole,  shall  be  conclusive.  If 

16  any  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 

17  tional  evidence  and  shall  show  to  the  satisfaction  of  the  court 

18  that  such  additional  evidence  is  material  and  that  there  were 

19  reasonable  grounds  for  the  failure  to  adduce  such  evidence  in 

20  the  hearing  before  the  Commission,  the  court  may  order  such 

21  additional  evidence  to  be  taken  before  the  Commission  and 

22  to  be  made  a  part  of  the  record.  The  Commission  may  modify 

23  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason 

24  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 

25  such  modified  or  new  findings,  which  findings  such  respect 


149 


40 

1  to  question  of  fact,  if  supported  by  substantial  evidence  on 

2  die  record  considered  as  a  whole,  shall  be  conclusive.  The 

3  Commission   may   modify   or   set   aside   its   original   order 

4  by  reason  of  such  modified  or  new  findings  of  fact.  Upon 

5  the  filing  of  the  record  with  it.  after  such  remand  proceedings, 

6  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg- 

7  ment  and  -hall  be  final,  except  that  the  same  shall  be 
S  subject  to  review  by  the  Supreme  Court  of  the  United  States. 
9  as  provic               lion  1254  of  title  28.  United  States  Code. 

10  Petitions  filed  under  this  subsection  shall  be  heard  expedi- 

11  tiously. 

12  "  (b)  The  Secretary  may  also  obtain  review  or  enforce- 

13  ment  of  any  final  order  of  the  Commission   by  filing  a 

14  petition  for  such  relief  in  the  United  States  court  of  appeals 

15  for  the  circuit  in  which  the  alleged  violation  occurred  or 

16  in  which  the  operator  has  its  principal  office  or  in  the  Court 
IT  of  Appeal-  for  the  District  of  Columbia  Circuit,  and  the  pro- 

18  vision  of  subsection   (a)   shall  govern  such  proceedings  to 

19  the  extent  applicable.  If  no  petition  for  review,  as  provided 

20  in  subsection   (a) ,  is  filed  within  thirty  days  after  issuance 

21  of  the  Commissioner's  order,  the  Commission's  findings  of 

22  fact  and  order  shall  be  conclusive  in  connection  with  any 

23  petition  for  enforcement  which  is  filed  by   the   Secretary 

24  after  the  expiration  of  such  thirty-day  period.  In  any  such 

25  case,  as  well  as  in  the  case  of  a  noncontested  citation  or 
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1  notification  by  the  Secretary  which  has  become  a  final  order 

2  of  the  Commission  under  subsection    (a)   or    (b)    of  section 

3  106,  the  clerk  of  the  court,  unless  otherwise  ordered  by  the 

4  court,  shall  forthwith  enter  a  decree  enforcing  the  order  and 

5  shall  transmit  a  copy  of  such  decree  to  the  Secretary  and  the 

6  operator  named  in  the  petition.  In  any  contempt  proceeding 

7  brought  to  enforce  a  decree  of  a  court  of  appeals  entered 

8  pursuant   to    this   subsection   or   subsection    (a),    the   court 

9  of  appeals   may   assess    the   penalties   provided  in  section 

10  J 11,  in  addition  to  invoking  any  oilier  available  remedies. 

11  "PBOCBDUBES  TO  COUNTERACT  DANGBBOUS  CONDITIONS 

12  "Sec.  108.  (a)  If,  upon  any  inspection  or  investigation 

13  of  a  mine  which  is  subject  to  this  Act.  .in  authorized  rcprc- 

14  sentative  of  the  Secretary  finds  that  conditions  of  practices 

15  in  such  mine  are  such  that  an  imminent  danger  exists,  such 

16  representative  shall  determine  the  extent  of  the  area  of  such 

17  mine  throughout  which  the  danger  exists,  and  issue  an  order 

18  requiring  the  operator  of  such  mine  to  cause  all  persons, 

19  except  those  referred  to  in  section  105  (b) ,  to  be  withdrawn 

20  from,  and  to  be  prohibited  from  entering,  such  area  until 

21  an  authorized  representative  of  the  Secretary  determines  that 

22  such  imminent  danger  no  longer  exists.  The  issuance  of  an 

23  order  under  this  subsection  shall  not  preclude  the  issuance 

24  of  a  citation  under  section  -105  or  the  proposing  of  a  penalty 

25  under  section  111. 


151 


42 

1  "(b)  (1)   If,  upon  any  inspection  or  investigation  of  a 

2  mine,  an  authorized  representative  of  the  Secretary  finds 

3  (A)     that   potentially    dangerous    conditions    exist   therein 

4  which  have  not  yet  resulted  in  an  imminent  danger,    (B) 

5  that  such  conditions  cannot  be  effectively  abated  through 

6  the  use  of  existing  technology,  and    (C)    that  reasonable 

7  assurance  cannot  be  provided  that  the  continuance  of  mining 

8  operations  under  such  conditions  will  not  result  in  an  im- 

9  minent  danger,  he  shall  determine  the  area  throughout  which 

10  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 

11  operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall 

12  file  a  copy  thereof,  incorporating  his  findings  therein,  with 

13  the  Secretary  and  with  the  representatives  of  the  miners  of 

14  such  mine.  Upon  receipt  of  such  copy,  the  Secretary  shall 

15  cause  such  further  investigation  to  be  made  as  he  deems 

16  appropriate,  including  an  opportunity  for  the  operator  or  a 

17  representative  of  the  miners  to  present  information  relating 

18  to  such  notice. 

19  "  (2)  Upon  the  conclusion  of  such  investigation  and  an 

20  opportunity  for  a  public  hearing  upon  request  by  any  inter- 

21  ested  party,  the  Secretary  shall  make  findings  of  fact,  and 

22  shall,  by  decision  incorporating  such  findings  therein,  either 

23  cancel  the  notice  issued  under  this  subsection  or  issue  an 

24  order  requiring  the  operator  of  such  mine  to  cause  all  persons 

25  in  the  area  affected,  except  those  persons  referred  to  in  sec- 
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1  tion  105  (b) ,  to  be  withdrawn  from,  and  be  prohibited  from 

2  entering,  such  area  until  the  Secretary,  after  a  public  hearing 

3  affording  all  interested  persons  an  opportunity  to  present 

4  their   views,    determines    that   such   conditions   have   been 

5  abated.  Any  hearing  under  this  paragraph  shall  be  of  record 

6  and  shall  be  subject  to  section  554  of  title  5  of  the  United 

7  States  Code  but  without  regard  to  subsection   (a)  (3). 

8  "  (c)  Findings  and  orders  issued  pursuant  to  subsection 

9  (a)  of  this  section  shall  contain  a  detailed  description  of  the 

10  conditions  or  practices  which  cause  and  constitute  a  situation 

11  of  imminent  danger,  and  all  orders  issued  pursuant  to  this 

12  section  shall  contain  a  description  of  the  area  of  the  mine 
1'6  throughout  which  persons  must  be  withdrawn  and  prohibited. 

14  "  (d)    Each  finding  made  and  order  issued  under  this 

15  section  shall  be  given  promptly  to  the  operator  of  the  mine 

16  to  which  it  pertains  by  the  person  making  such  finding  or 

17  order,  and  all  of  such  findings  and  orders  shall  be  in  writing, 

18  and  shall  be  signed  by  the  person  making  them.  Any  order 

19  issued  pursuant  to  subsection   (a)  or  (b)  may  be  annulled, 

20  canceled,  or  revised  by  an  authorized  representative  of  the 
2i  Secretary.  Any  order  issued  under  subsection    (a)    or   (b) 

22  shall  remain  in  effect  until  revoked  by  the  Secretary  or 

23  modified  or  vacated  by  the  Commission,  or  the  courts  pur- 

24  suant  to  section  107  (a)  or  108  (e) . 

25  "(e)  (1)   Any  operator  notified  of  an  order  under  this 
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1  section  or  any  representative  of  miners  notified  of  the  issu- 

2  ance,  modification,  or  termination  of  such  an  order  may  apply 

3  to  the  Commission  within  ten  days  of  such  notification  for 

4  annulment  or  revision  of  such  order.  The  Commission  shall 

5  forthwith  afford  an  opportunity  for  a  hearing  (in  accordance 

6  with  section  554  of  title  5,  United  States  Code,  hut  without 

7  regard  to  subsection  (a)  (3)  of  such  section)  and  thereafter 
S  shall  issue  an  order,  based  upon  findings  of  fact,  vacating, 
9  affirming,  modifying,  or  terminating  the  Secretary's  order. 

10  The  Commission  may  not  grant  temporary  relief  from  the 

11  issuance  of  any  order  under  subsection   (a)   of  this  section. 

12  "(2)   The  Commission  shall  take   whatever  action  is 

13  necessary  to  expedite  proceedings  under  this  subsection. 

14  "injunctions 

15  "Sec.  109.   (a)  (1)  The  Secretary  may  institute  a  civil 

16  action  for  relief,  including  a  permanent  or  temporary  injunc- 

17  tion,  restraining  order,  or  any  other  appropriate  order  in  the 

18  district  court  of  the  United  States  for  the  district  in  which  a 

19  mine  is  located  or  in  which  the  operator  of  such  mine  has 

20  his  principal  office,  whenever  such  operator  or  his  agent 

21  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 

22  decision  issued  under  this  Act,  or   (b)   interferes  with,  hin- 

23  ders,  or  delays  the  Secretary  or  his  authorized  representative, 

24  or  the  Secretary  of  Health,  Education,  and  Welfare  or  his 

25  authorized  representative,  in  carrying  out  the  provisions  of 
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1  the  Act.  <»r  (o)  refuses  to  admit  such  representatives  to  the 

2  mine,  or  (d)  refuses  to  permit  the  inspection  of  the  mine,  or 

3  the  investigation  ol  an  accident  or  occupational  disease  oc- 

4  curring  in.  or  connected  with,  such  mine,  or  (c)  refuses  to 

5  furnish  any  information  or  report  requested  hy  the  Secretary 

6  Of  the  Secretary  of  Health.   Education,  and  Welfare  in  lur- 

7  therance  of  the  provisions  of  this  Act.  <>r  (t)  refuses  to  |>er- 

8  iuit  access  to,  and  copying  of,  such  records  a-^  the  Secretary 

9  or  the  Secretary  of  Health,  Education,  and  Welfare  detor- 

10  mines  necessary  in  carrying  out  the  provisions  <»t  this  Act. 

11  "(2)    The  Secretary  may  institute  a  civil  action  for 

12  relief    including    permanent    or    temporary    injunction,    re- 

13  Btraining   order,   or   any   other   appropriate   order   in    the 

14  district  court  of  the  United  Statt-  lor  the  district  in  which 
■O  the  mine  is  located  or  in  which  the  operator  of  such  mine 
16  has  his  principal  office  whenever  the  Secretary  believes  that 
IT  the  operator  of  a  mine  is  engaged  in  a  pattern  of  violation 
1®  of  the  health  and  safety  standards  of  this  Act,  which  in  the 
1^  judgment  of  the  Secretary  constitutes  a  continuing  hazard 

20  to  the  health  or  safety  of  miners. 

21  "(b)   In  any  action  brought  under  subsection  (a)  of  this 

22  section,  the  court  shall  have  jurisdiction  to  provide  such  relief 

23  as  may  be  appropriate.  In  the  case  of  an  action  under  sub- 
^  section  (a)  (2) ,  the  court  shall  in  its  order  require  such  as- 
25  surance  or  affirmative  steps  as  it  deems  necessary  to  assure 
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1  itself  that  the  protection  afforded  to  miners  under  this  Act 

2  shall  be  provided  by  the  operator.  Temporary  restraining 

3  orders  shall  be  issued  in  accordance  with  rule  65  of  the  Fed- 

4  eral  Eules  of  Civil  Procedure,  as  amended,  except  that  the 

5  time  limit  in  such  orders,  when  issued  without  notice,  shall 

6  be  seven  days  from  the  date  of  entry.  Except  as  otherwise 

7  provided  herein,  any  relief  granted  by  the  court  to  enforce 

8  an  order  under  clause   (a)   of  this  section  shall  continue  in 

9  effect  until  the  completion  or  final  termination  of  all  proceed- 

10  ings  for  review  of  such  order  under  this  title,  unless,  prior 

11  thereto,  the  district  court  granting  such  relief  sets  it  aside  or 

12  modifies  it.  In  any  action  instituted  under  this  section  to  en- 

13  force  an  order  or  decision  issued  by  the  Commission  or  the 

14  Secretary  after  a  public  hearing  in  accordance  with  section 

15  554  of  title  5  of  the  United  States  Code,  the  findings  of  the 

16  Commission  or  the  Secretary,  as  the  case  may  be,  if  sup- 

17  ported  by  substantial  evidence  on  the  record  considered  as 

18  a  whole,  shall  be  conclusive. 

19  "posting  of  notices,  oedees,  and  decisions 

20  "Sec.  110  (a)  At  each  mine  subject  to  this  Act  there 

21  shall  be  maintained  an  office  with  a  conspicuous  sign  desig- 

22  nating  it  as  the  office  of  the  mine,  and  a  bulletin  board  at 

23  such  office  or  at  some  conspicuous  place  near  an  entrance 

24  of  the  mine,  in  such  manner  that  notices,  orders,  citations, 

25  and  decisions  required  by  law  or  regulation  to  be  posted  on 
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1  the  mine  bulletin  board  may  be  posted  thereon,  be  easily 

2  visible  to  all  persons  desiring  to  read  them,  and  be  protected 

3  against  damage  by  weather  and  against  unauthorized  re- 

4  moval.  A  copy  of  any  notice,  order,  citation,  or  decision  re- 

5  quired  by  this  Act  to  be  given  to  an  operator  shall  be  de- 

6  livered  to  the  office  of  the  affected  mine,  and  a  copy  shall 

7  be  immediately  posted  on  the  bulletin  board  of  such  mine 

8  by  the  operator  or  his  agent  for  not  less  than  thirty  days. 

9  "(b)   The  Secretary  shall  (i)  cause  a  copy  of  any  notice, 

10  order,  citation,  or  decision  required  by  this  Act  to  be  given 

11  to  an  operator  to  be  mailed  immediately  to  a  representative 

12  of  the  miners  in  the  affected  mine,  and   (ii)    cause  a  copy 

13  thereof  to  be  mailed  to  the  public  official  or  agency  of  the 

14  State  charged  with  administering  State  laws,  if  any,  relating 

15  to  health  or  safety  in  such  mine.  Such  notice,  order,  citation, 

16  or  decision  shall  be  available  for  public  inspection. 

17  "  (c)   In  order  to  insure  prompt  compliance  with  any 

18  notice,  order,  citation,  or  decision  issued  under  this  Act,  the 

19  authorized  representative  of  the  Secretary  may  deliver  such 

20  notice,  order,  citation,  or  decision  to  an  agent  of  the  operator, 

21  and  such  agent  shall  immediately  take  appropriate  measures 

22  to  insure  compliance  with  such  notice,   order,  citation,  or 

23  decision. 

24  "  (d)  Each  operator  of  a  mine  subject  to  this  Act  shall 

25  file  with  the  Secretary  the  name  and  address  of  such  mine 
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1  and  the  name  and  address  of  the  person  who  controls  or 

2  operates  the  mine.  Any  revisions  in  such  names  or  addresses 

3  shall  he  promptly  filed  with  the  Secretary.  Each  operator 

4  of  a  mine  subject  to  this  Act  shall  designate  a  responsible 

5  official  at  such  mine  as  the  principal  officer  in  charge  of 
G  health  and  safety  at  such  mine,  and  such  official  shall  receive 

7  a  copy  of  any  notice,   order,   citation,   or   decision  issued 

8  under  this  Act  affecting  such  mine.  In  any  case,  where  the 

9  mine  is  subject  to  the  control  of  any  person  not  directly 

10  involved  in  the  daily  operations  of  the  mine,   there  shall 

11  be  filed  with  the  Secretary  the  name  and  address  of  such 

12  person  and  the  name  and  address  of  a  principal  official  of 

13  such  person  who  shall  have  overall  responsibility  for  the 

14  conduct  of  an  effective  health  and  safety  program  at  any 

15  mine  subject  to  the  control  of  such  person,  and  such  official 

16  shall  receive  a  copy  of  any  notice,  order,  citation,  or  de- 
1^  cision  issued  affecting  any  such  mine.  The  mere  designation 
18  of  a  health  and  safety  official  under  this  subsection  shall  not 
1^  be  construed  as  making  such  official  subject  to  any  penalty 
20  under  this  Act. 

2:1  "penalties 

22  "Sec.  111.  (a)  The  operator  of  a  mine  in  which  occurs 

2^  a  violation  of  a  provision  of  this  Act  or  a  safety  or  health 

2^  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order, 

2^  or  regulation  promulgated  pursuant  to  this  Act,  shall  be 
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1  assessed  a  civil  penalty  of  not  more  than  $10,000  for  each 

2  such  violation. 

3  "(b)   Any  operator  who  fails  to  correct  a  violation  for 

4  which  a  citation  has  been  issued  under  section  105  (a)  within 

5  the  period  permitted  for  its  correction   (which  period  shall 

6  not  end  until  the  entry  of  a  final  order  by  the  Commission, 

7  in  the  case  of  any  review  proceedings  under  section  106 

8  initiated  by  the  operator  wherein  the  Commission  orders, 

9  after  an  expedited  hearing,  the  suspension  of  the  abatement 

10  requirements  of  the  citation  after  determining  that  the  oper- 

11  ator  will  suffer  Irreparable  loss  or  damage  .from  the  applica- 

12  tion  of  those  requirements,  or  until  the  entry  of  an  order  of 

13  the  court,  in  the  case  of  any  review  proceedings  under  sec- 

14  tion  107  initiated  by  the  operator  wherein  the  court  orders 

15  the  suspension  of  the  abatement  requirements  of  the  cita- 

16  tion),  may  be  assessed  a  civil  penalty  of  not  more  than 

17  $1,000  for  each  day  during  which  such  failure  or  violation 

18  continues. 

19  "(c)   Whenever  a  corporate  operator  violates  a  provision 

20  of  this  Act  or  a  safety  or  health  standard  prescribed  by  or 

21  under  this  Act,  or  any  rule,  order,  or  regulation  promulgated 

22  pursuant  to  this  Act,  any  director,  officer,  or  agent  of  such 

23  corporation  who  knowingly  authorized,  ordered,  or  carried 

24  out  such  violation  shall  be  subject  to  the  same  civil  penalties, 
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1  fines,  and  imprisonment  that  may  be  imposed  upon  a  person 

2  under  subsection  (a),  (b),   (e) ,   (f),or  (g)  of  this  section. 

3  "(d)   Any  operator  who  willfully,  or  with  gross  negli- 

4  gence,  violates  a  provision  of  this  Act  or  a  safety  or  health 

5  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order, 

6  or  regulation  promulgated  pursuant  to  this  Act,  and  thereby 

7  causes  a  miner  or  miners  to  be  subjected  to  imminent  danger, 

8  shall  be  subject  to  a  civil  penalty  closure  order  by  the  Com- 

9  mission,  which  order  shall:    (i)   order  the  mine  closed  for  a 

10  specified  period  not  to  exceed  thirty  working  days,   (ii)  pro- 

11  vide  that  the  mine  may  not  be  reopened  after  such  period 

12  except  upon  a  subsequent  order  and  finding  by  the  Commis- 

13  sion  that  no  unabated  safety  or  health  violations  exist  at  such 

14  mine   (except  violations  for  which  the  period  for  abatement 

15  has  not  expired) ,  and  (iii)  provide  that  during  the  period  of 

16  closure  the  operator  shall  pay  the  miners  at  their  regular 

17  hourly  rates  for  the  hours  they  would  have  worked  had  the 

18  mine  not  been  ordered  closed,  except  any  miner  or  miners 

19  found  by  the  Commission  to  have  willfully  or  with  gross 

20  nefflisence  contributed  to  the  violation  or  violations  which 

21  gave  rise  to  the  closure  order. 

22  "(e)  Any  operator  who  willfully  violates  a  provision  of 

23  this  Act  or  a  safety  or  health  standard  prescribed  by  or  under 

24  this  Act,  or  any  rule,  order,  or  regulation  promulgated  pur- 

25  SUant  to  this  Act,  shall,  upon  conviction,  be  punished  by  a 


160 


51 

1  fine  of  not  more  than  $25,000  or  by  imprisonment  for  not 

2  more  than  one  year,  or  by  both ;  except  that  if  the  conviction 

3  is  for  a  violation  committed  after  a  first  conviction  of  such 

4  person  for  any  violation  of  this  Act,  punishment  shall  be  a 

5  fine  of  not  more  than  $50,000  or  imprisonment  for  not  more 

6  than  five  years,  or  both. 

7  "(f)    Any  person  who  gives  advance   notice   of  any 

8  inspection  to  be  conducted  under  this  Act  shall,  upon  convic- 

9  tion,  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 

10  imprisonment  for  not  more  than  six  months,  or  by  both. 

11  "  (g)   Whoever  knowingly  makes  any  false  statement, 

12  representation,   or  certification  in  any  application,  record, 

13  report,  plan,  or  other  document  filed  or  required  to  be  main- 

14  tained    pursuant    to    this    Act    shall,    upon    conviction,    be 

15  punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprison- 

16  ment  for  not  more  than  six  months,  or  by  both. 

17  "(h)   Any  operator  who  violates  any  of  the  posting  re- 

18  quirements,  as  prescribed  under  the  provisions  of  this  Act, 

19  shall  be  assessed  a  civil  penalty  of  up  to  $10,000  for  each 

20  violation. 

21  "(i)    Any  miner  who  willfully  violates  the  mandatory 

22  safety   standards  relating  to   smoking   or   the   carrying   of 

23  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

24  civil  penalty  assessed  by  the  Commission  of  not  more  than 

25  $250  for  each  occurrence  of  such  violation. 
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1  "(j)   Whoever  knowingly  distributes,   sells,   offers  for 

2  sale,  introduces,  or  delivers  in  commerce  any  equipment  for 

3  use  in  a  mine,  including,  but  not  limited  to,  components 

4  and  accessories  of  such  equipment,  which  is  represented  as 

5  complying  with  the  provisions  of  this  Act,  or  with  any  spec- 

6  ification  or  regulation  of  the  Secretary  applicable  to  such 

7  equipment,   and  which   does   not   so   comply,    shall,   upon 

8  conviction,  be  punished  by  a  fine  of  not  more  than  $25,000 

9  or  by  imprisonment  for  not  more  than  one  year,  or  by  both. 

10  "  (k)    The  Commission  shall  have  authority  to  access 

11  all  civil  penalties  and  to  issue  all  civil  penalty  closure  orders 

12  provided  in  this  Act.  In  assessing  civil  monetary  penalties, 

13  the  Commission  shall  give  due  consideration  to  the  gravity 
■*■"*    of  the  violation,  the  good  faith  of  the  person  charged,  the 

history  of  previous  violations,  and  the  appropriateness  of  the 
penalty  with  respect  to  the  size  of  the  business  of  any  mine 

17 

operator  being  charged:  Provided,  That,  in  proposing  civil 

-to 

penalties  under  this  Act,  the  Secretary  may  rely  upon  a  sum- 

19    mary  review  of  the  information  available  to  him  and  shall 

not  be  required  to  make  findings  of  fact  concerning  the  above 

factors. 
22 


"  (1.)   Civil  penalties  owed  under  this  Act  shall  be  paid 
be  Secretar}r  for  deposit  into  the  Treasu 

94- 

States  and  shall  accrue  to  the  United  States. 


to  the  Secretar}r  for  deposit  into  the  Treasury  of  the  United 
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1  "  (m)   This  section  shall  not  be  applicable  with  respect 

2  to  title  IV  of  this  Act. 

3  "entitlement  of  miners 

4  "Sec.  112.  If  a  mine  or  area  of  a  mine  is  closed  by 

5  an  order  issued  under  section  104,  section  105,  or  section 

6  108  of  this  title,  all  miners  working  during  the  shift  when 

7  such  order  was  issued  who  are  idled  by  such  order  shall  be 

8  entitled,  regardless  of  the  result  of  any  review  of  such  order, 

9  to  full  compensation  by  the  operator  at  their  regular  rates  of 

10  pay  for  the  period  they  are  idled,  but  for  not  more  than  the 

11  balance  of  such  shift.  If  such  order  is  not  terminated  prior 
V2  to  the  next  working  shift,  all  miners  on  that  shift  who  are 
13  idled  by  such  order  shall  be  entitled  to  full  compensation  by 
^  the  operator  at  their  regular  rates  of  pay  for  the  period  they 
4f  are  idled,  but  for  not  more  than  four  hours  of  such  shift.  If  a 
16  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under 
n  section  105  or  section  108  of  this  title  for  a  failure  of  the 
!8  operator  to  comply  with  any  health  or  safety  standard,  all 

19  miners  who  are  idled  due  to  such  order  shall  be  fully  com- 

20  pensated  after  all  interested  parties  are  given  an  opportunity 

21  for  a  public  hearing,  which  shall  be  expedited  in  such  cases, 

22  and  after  such  order  is  final  by  the  operator  for  lost  time  at 

23  their  regular  rates  of  pay  for  such  time  as  the  miners  are 
2^  idled  by  such  closing,  or  for  one  week,  whichever  is  the 
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1  lesser.  Whenever  an  operator  violates  or  fails  or  refuses  to 

2  comply  with  any  order  issued  under  section   104,   section 

3  105,  or  section  108  of  this  Act,  all  miners  employed  at  the 

4  affected  mine  who  would  have  been  withdrawn  from,   or 

5  prevented  from  entering,  such  time  or  area  thereof  as  a 

6  result  of  such  order  shall  be  entitled  to  full  compensation  by 

7  the  operator  at  their  regular  rates  of  pay,  in  addition  to  pay 

8  received  for  work  performed  after  such  order  was  issued, 

9  for  the  period  beginning  when  such  order  was  issued  and 

10  ending  when  such  order  is  complied  with,  vacated,  or  ter- 

11  minated.  The  Commission  shall  have  authority  to  order  com- 

12  pensation  due  under  this  section  upon  the  filing  of  a  com- 

13  plaint  by  a  miner  or  his  representative  and  after  opportunity 

14  for  hearing  subject  to  section  554  of  title  5,  United  States 

15  Code. 

16  "administkative  peovisions 

17  "Sec.    113.     (a)     The    Secretary    is    authorized    and 

18  directed  to  administer  the  provisions  of  this  Act  through  a 

19  Mine  Safety  and  Health  Administration  established  under 

20  section  402  of  the  Federal  Mine  Safety  and  Health  Amend- 

21  ments  Act  of  1977.  The  Secretary,  acting  through  the  Assist- 

22  ant  Secretary  for  Mine  Safety  and  Health,  shall  have  author- 

23  ity  to  appoint,  subject  to  the  civil  service  laws,  such  officers 

24  and  employees  as  he  may  deem  necessary  for  the  administra- 

25  tion  of  this  Act,  and  to  prescribe  powers,  duties,  and  responsi- 
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^  bilities  of  all  officers  and  employees  engaged  in  the  adminis- 

2  tration  of  this  Act. 

3  "  (b)  Except  as  provided  in  section  518  (a)  of  title  28, 

4  United  States  Code,  relating  to  litigation  before  the  Supreme 

5  Court,  the  Solicitor  of  Labor  may  appear  for  and  represent 
q  the  Secretary  in  any  civil  litigation  brought  under  this  Act. 
rj  "the  federal  mine  safety  and  health 

g  REVIEW   COMMISSION 

9  "Sec.  114.    (a)    The  Federal  Mine  Safety  and  Health 

10  Review  Commission  is  hereby  established.  The  Commission 

H  shall  consist  of  five  members,  appointed  by  the  President  by 

12  and  w^h  the  advice  and  consent  of  the  Senate,  from  among 

13  persons  who  by  reason  of  training,  education,  or  experience 

14  are  qualified  to  carry  out  the  functions  of  the  Conimissiou 

15  under  this  Act.  The  President  shall  designate  one  of  the 

16  members  of  the  Commission  to  serve  as  Chairman. 

17  "  (b)  (1)  The  terms  of  the  members  of  the  Commission 

18  shall  be  six  years,  except  that — 

19  "  (A)  members  of  the  Commission,  first  taking  office 

20  after  the  date  of  enactment  of  the  Mine  Safety  and 
2i  Health  Amendments  Act  of  1977,  shall  serve,  as  desig- 

22  nated  by  the  President  at  the  time  of  appointment,  one 

23  for  a  term  of  two  years,  two  for  a  term  of  four  years, 

24  and  two  for  a  term  of  six  years;  and 

25  "  (B)  a  vacancy  caused  by  the  death,  resignation,  or 
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1  removal  of  any  member  prior  to  the  expiration  of  the 

2  term  for  which  he  was  appointed  shall  be  filled  only  for 

3  the  remainder  of  such  unexpired  term. 

4  Any  member  of  the  Commission  may  be  removed  by  the 

5  President  for  inefficiency,  neglect  of  duy,  or  malfeasance  in 

6  office. 

7  "(2)    The  Chairman  shall  be  responsible  on  behalf  of 

8  the   Commission  for   the   administrative   operations   of  the 

9  Commission.  The  Commission  shall  appoint  such  employees 

10  as  it  deems  necessaiy  to  assist  in  the  performance  of  the 

11  Commission's  functions  and  to  fix  their  compensation  in 

12  accordance  with  the  provisions  of  chapter  51  and  subchapter 

13  III  of  chapter  53  of  title  5,  United  States  Code,  relating  to 

14  classification  and  general  pay  rates.  Upon  the  effective  date 

15  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 

16  1977,  the  administrative  law  judges  assigned  to  the  Arling- 

17  ton,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 

18  United  States  Department  of  the  Interior,  shall  be  auto- 

19  matically  transferred  in  grade  and  position  to  the  Federal 

20  Mine  Safety  and  Health  Eeview  Commission.  Notwithstand- 

21  ing  the  provisions  of  section  559  of  title  5  of  the  United 

22  States  Code,  the  incumbent  Chief  Administrative  Law  Judge 

23  of  the  Office  of  Hearings  and  Appeals  of  the  Department  of 

24  the  Interior  assigned  to   the   Arlington,   Virginia,   facility 

25  shall  have  the  option,  on  the  effective  date  of  the  Federal 
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1  Mine  Safety  and  Health  Amendments  Act  of  1977,  of  trans- 

2  ferring  to  the  Commission  as  an  Administrative  Law  Judge, 
2  in  the  same  grade  and  position  as  the  other  Administrative 

4  Law  Judges.  The  Administrative  Law  Judges  (except  those 

5  presiding  over  Indian  Probate   Matters)    assigned   to  the 
G  Western  facilities  of  the  Office  of  Hearings  and  Appeals  of 

7  the  Department  of  the  Interior  shall  remain  with  that  De- 

8  partment  at  their  present  grade  and  position  or  they  shall 
!)  have  the  right  to  transfer  on  an  equivalent  hasis  to  that  ex- 

10  tended  in  this  paragraph  to  the  Arlington,  Virginia  Admin- 

1 1  istrative  Law  Judges  in  accordance  with  procedures  estab- 

12  lished  by  the  Civil  Service  Commission.  The  Commission 

13  shall  appoint  such  additional  administrative  law  judges  as 

14  it  deems  necessary  to  carry  out  the  functions  of  the  Coin- 

15  mission.  Assignment,  removal,  and  compensation  of  adminis- 

16  trative  law  judges  shall  be  in  accordance  with  sections  3105, 

17  3344,  5362,  and  7521  of  title  5,  United  States  Code. 

18  "  (c)   The  Commission  is  authorized  to  delegate  to  any 

19  group  of  three  or  more  members  any  or  all  of  the  powers  of 

20  the  Board,  except  that  two  members  shall  constitute  a  quo- 

21  rum  of  any  group  designated  pursuant  to  this  paragraph. 

22  "(d)(1)  An  administrative  law  judge  appointed  by  the 

23  Commission  to  hear  matters  under  this  Act  shall  hear,  and 

24  make  a  determination  upon,  any  proceeding  instituted  before 

25  the  Commission  and  any  motion  in  connection  therewith,  as- 


167 


56 

1  signed  to  such  administrative  law  judge  by  the  chief  adminis- 

2  trative  law  judge  of  the  Commission  or  by  the  Commission, 

3  and  shall  make  a  decision  which  constitutes  his  final  disposi- 

4  tion  of  the  proceedings.  The  decision  of  the  administrative  law 

5  judge  of  the  Commission  shall  become  the  final  decision  of  the 
q  Commission  thirty  days  after  its  issuance  unless  within  such 
7  period  the  Commission  has  directed  that  such  decision  shall 
g  be  reviewed  by  the  Commission  in  accordance  with  para- 
9  graph   (2)    of  this  subsection.  An  administrative  law  judge 

10  shall  not  be  assigned  to  prepare  a  recommended  decision 

11  under  this  Act. 

12  "  (2)  The  Commission  shall  prescribe  rules  of  procedure 

13  for  its  review  of  the  decisions  of  administrative  law  judges  in 

14  cases  under  this  Act  and  which  shall  meet  the  following 

15  standards  for  review    (the  provisions  of  section  557(b)    of 

16  title  5,  United  States  Code,  with  regard  to  the  review  au- 

17  thority  of  the  Commission  are  hereby  expressly  superseded 

18  to  the  extent  that  they  are  inconsistent  with  the  provisions 

19  of  paragraphs   (A),    (B),  and   (C)    of  this  subsection)  : 

20  "  (A)  Petitions  for  discretionary  review. — 

21  (i)    Any  party  may  file  and  serve  a  petition  for  dis- 

22  cretionary  review  by  the  Commission  of  a  decision  of 

23  an  administrative  law  judge  within  thirty  days  after  the 

24  issuance  of  such  decision.  Eeview  by  the  Commission 
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2  of  the  Commission. 

3  "  (ii)  Petitions  for  di>erctionary  review  shall  be  tiled 

4  only  upon  one  or  more  of  the  following  grounds: 

.")  "(I)  A  finding  or  conclusion  of  material  fact  is 

6  not  supported  by  substantial  evidence. 

7  "  (II)  A  necessary  legal  conclusion  is  erroneous. 

8  "  (III)  The  decision  is  contrary  to  law  or  to  the 

9  duly    promulgated    rules   or   decisions   of   the   Com- 

10  mission. 

11  "  (1^  )   A  substantial  question  of  law.  policy,  or 
l-           discretion  is  involved. 

13  "•(▼)    A    prejudicial   error  of  procedure   was 

M  committed. 

**  "(iii)   Each  issue  shall  be  separately  numl)ered  and 

plainly  and  concisely  stated,  and  shall  he  supported  by 
detailed  citations  to  the  record  when  assignments  of 
error  are  based  on  the  record,  and  by  statutes,  regula- 

19  tions,  or  principal  authorities  relied  upon.  Except  for 

-^  good  cause  shown,  no  assignment  of  error  by  any  party 

shall  rely  on  any  question  of  fact  or  law  upon  which 
the  administrative  law  judge  had  not  heen  afforded  an 
opportunity  to  pass.  Eeview  hy  the  Commission  shall 
be  granted  only  by  affirmative  vote  of  two  of  the  Com- 
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1  missioners  present  and  voting.  If  granted,  review  shall 

2  be  limited  to  the  questions  raised  by  the  petition. 

3  "  (B)  Eeview  by  commission  at  its  own  initi- 

4  ative. — At  any  time  within  thirty  days  after  the  issu- 

5  ance  of  a  decision  of  an  administrative  law  judge,  the 

6  Commission  may  in  its  discretion  (by  affirmative  vote  of 

7  two  of  the  Commissioners  present  and  voting)  order  the 

8  case  before  it  for  review  but  only  upon  the  ground  that 

9  the  decision  may  be  contrary  to  law  or  Commission  pol- 

10  icy,  or  that  a  novel  question  of  policy  has  been  presented. 

11  The  Commission  shall  state  in  such  order  the  specific 

12  issue  of  law,  Commission  policy  or  novel  question  of 

13  policy  involved.  If  a  party's  petition  for  discretionary 

14  review  has  been  granted,  the  Commission  shall  not  raise 
*«?  or  consider  additional  issues  in  such  review  proceedings 

16  except  in  compliance  with  this  paragraph. 

17  "(C)   Scope  of  eeview.— For  the  purpose  of  re- 

18  view  by  the  Commission  under  paragraph  (A)  or  (B) 

19  of  this  subsection,  the  record  shall  include   (i)   all  mat- 

20  ters  constituting  the  record  upon  which  the  decision  of 

21  the  administrative  law  judge  was  based,    (ii)    the  rul- 

22  ings  upon  proposed  findings  and  conclusions,    (iii)    the 

23  decision  of  the  administrative  law  judge,   (iv)   the  peti- 

24  tion   or   petitions   for   discretionary   review,    responses 

25  thereto,  and  the  Commission's  order  for  review,   and 
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1  (v)    briefs  filed  on  review.  No  other  material  shall  be 

2  considered  by  the  Commission  upon  review.  The  ad- 

3  ministrative  law  judge's  findings  and  conclusions  of  fact, 

4  as  distinguished  from   policy  determinations,   shall   not 

5  be  set  aside  by  the  Commission  unless  such  findings  or 

6  conclusions  of  fact  are  unsupported  by  substantial  evi- 

7  deuce  of  record.  The  ( Commission  either  may  remand 

8  the   case   to   the   administrative   law   judge   for   further 

9  proceedings  as  it  may  direct  or  it  may  affirm,  set  aside, 

10  or  modify  the  decision  or  order  of  the  administrative  law 

11  judge  in  conformity  with  the  record.  If  the  Commission 

12  determine*    that    further    evidence    is    necessary    on    an 

13  issue  of  fact  it  shall  remand  the  case  for  further  pro- 
H  ccedings  before  the  administrative  law  judge. 

15  "(e)    In  connection  with  hearings  before  the  Connnis- 

16  sion,  or  its  administrative  law  judges,  under  this  Act,  the 
Commission  and  its  administrative  law  judges  may  compel 
the  attendance  and  testimony  of  witnesses  and  the  production 

19  of  books,  papers,  or  documents  or  objects,  and  to  order  testi- 

20  mony  to  be  taken  by  deposition  at  any  stage  of  the  proceedings 

21  before  them.  Any  person  may  be  compelled  to  appear  and  de- 
pose  and  produce  like  documentary  or  physical  evidence,  in 
the  same  manner  as  witnesses  may  be  compelled  to  appear 
and  produce  evidence  before  the  Commission  and  its  adminis- 
trativc  law  judges.  Witnesses  shall  be  paid  the  same  fees  and 
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1  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 

2  States  and  at  depositions  ordered  by  such  courts.  In  case  of  a 

3  contumacy,  failure,  or  refusal  of  any  person  to  obey  a  sub- 

4  pena  or  order  of  the  Commission  or  an  administrative  law 

5  judge,  respectively,  to  appear,  to  testify,  or  to  produce  docu- 

6  mentaiy   or   physical   evidence,    any   district   court   of   the 

7  United  States  or  the  United  States  courts  of  any  territory 

8  or  possession,  within  the  jurisdiction  of  which  such  person  is 

9  found,  or  resides,  or  transacts  business,  shall,  upon  the  appli- 

10  cation  of  the  Commission,  or  the  administrative  law  judge, 

11  respectively,  have  jurisdiction  to  issue  to  such  person  an  or- 

12  der  requiring  such  person  to  appear,  to  testify,  or  to  produce 

13  evidence  as  ordered  b}'  the  Commission  or  the  administrative 

14  law  judge,  respectively,  and  any  failure  to  obey  such  order 

15  of  the  court  may  be  punished  by  said  court  as  a  contempt 

16  thereof. 

17  ''AUTHORIZATION  OF  APPROPRIATIONS 

18  "Sec.   115.  There  are  authorized  to  be  appropriated, 

19  out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 

20  priated,  such  sums  as  may  be  necessary  to  carry  out  the 

21  provisions  of  this  title.". 

22  MANDATORY  SAFETY  TRAINING 

23  "Sec.    116.    (a)    Each   operator   shall   have   a   safety 

24  training  program  which  shall  be  approved  by  the  Secretary. 

25  The  Secretary  shall  promulgate  regulations  with  respect  to 
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1  -such  safety  training  programs  no  more  than  one  hundred 

2  and  eighty  days  after  the  effective  date  of  the  Federal  Mine 

3  Safety  and  Health  Amendments  Act  of  1977.  Each  training 

4  program  approved  by  the  Secretary  shall  provide  no  less  than 

5  thatr— 

(j  "(1)    llew  miners  shall  receive  no  less  than  forty 

7  hours   of   teaming    if   they    are    to    work    underground. 

8  Such  training  shall  include  use  of  the  self-rescue  device 

9  and    use    of    respiratory    devices,    hazard    recognition. 

10  escapeway&j   walk  around   training,   emergency  proce- 

11  dures,    basic    ventilation,    hasic    roof   control,    electrical 

12  hazards,  first  aid,  and  the  health  and  safety  aspects  of 

13  the  task  to  which  he  will  he  assigned; 

14  '*  (-)  new  miners  shall  receive  no  less  than  twenty- 

15  four  hours  of  training  if  they  are  to  work  on  the  sur- 

16  face.  Such  training  shall  include  use  of  the  self-rescuer 

17  device   and   use   of  respiratory  devices,   hazard   recog- 

18  nition,  emergency  procedures,  electrical  hazards,  first  aid, 

19  walk  around  training  and  the  health  and  safety  aspects 

20  of  the  task  to  which  he  will  he  assigned ; 

2i  "(3)    all  miners  shall  receive  no  less  than  eight 

22  hours  of  refresher  training  no  less  frequently  than  once 

23  each  twelve  months,   except  that  miners  already  em- 

24  ployed  on  the  effective  date  of  the  Federal  Mine  Safety 

25  and  Health  Amendments  Act  of  1977  shall  receive  this 
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1  refresher  training  no  more  than  ninety  days  after  the 

8  date  of  approval  of  the  training  plan  required  hy  this 

3  section; 

4  "(4)    any  miner  who  is  reassigned  to  a  new  task 

5  shall   receive   training   in   accordance   with    a    training 

6  plan  approved  by  the  Secretory  under  this  subsection 

7  in  the  safety  and  health  aspects  specific  to  that  task  prior 

8  to  performing  that  task. 

9  "(b)    Any  safety  training  provided   under   subsection 

10  (a)    of  this  section  shall  be  provided  during  normal  work- 

11  ing  hours.   Miners   shall  be   paid   at    their   normal  rate   of 

12  compensation  while  they  take  such  training,  and  new  miners 

13  shall  be  paid  at  their  starting  wage  rate  when  they  take 

14  the  new  miner  training.  If  such  training  shall  be  given  at 

15  a  location   other  than   the   normal   place   of  work,   miners 

16  shall  also  be  compensated  for  the  additional  costs  they  may 

17  incur  in  attending  such  training  sessions. 

18  "  (c)   Upon  completion  of  each  training  program,  each 

19  operator  shall  certify,  on  a  form  approved  by  the  Secretary, 

20  that  the  miner  has  received  the  specified  training  in  each 

21  .subject  area  of  the  approved  safety  training  plan.  A  certifi- 

22  eate  for  each  miner  shall  be  maintained  by  the  operator,  and 

23  shall  be  available  for  inspection  at  the  mine  site,  and  a  copy 

24  thereof  shall  be  given  to  each  miner  at  the  completion  of  such 

25  training.  When  a  miner  leaves  the  operator's  employ,  he  shall 
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1  i»e  entitled  to  a  copy  of  his  safety  training  certificates.  False 

2  certification  by  an  operator  that  training  was  given  shall  be 

3  punishable  under  section  1 1 1    (a)  and   (h)  of  this  Act;  and 

4  each  safety  training  certificate  shall  indicate  on  its  face,  in 

5  bold  letters,  printed  in  a  conspicuous  manner  (he  fact  that 

6  such  false  certification  is  so  punishable. 

7  "(d)    Within  one  hundred  and  eighty  days  after  the 

8  effective  date  of  the  Federal  Mine  Safety  and  Health  Amend- 

9  nients  Act  of  1977,  the  Secretary  shall  publish  regulations 

10  which  shall  provide  that  mine  rescue  teams  comprised  of 

11  Federal  mine  inspectors  shall  be  maintained  at  each  district, 

12  subdistrict,  and,  where  practicable,  field  oflice  of  the  Mine 

13  Safety  and  Health  Administration. ". 

M  AMENDMENTS  WITH    RESPECT   TO  INTEKIM   MANDATORY 

15  HEALTH   STANDARDS 

16  Sec.  202.   (a)  (1)  Section  201  (a)  of  the  Federal  Coal 
1^  Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking 

18  out  "coal  mines"  and  inserting  in  lieu  thereof  "mines,  as 

19  applicable". 

20  (2)  Section  201  (b)  of  such  Act  is  amended  by  striking 

21  out  "coal  mine"  and  inserting  in  lieu  thereof  "mine". 

22  (b)    Section  205  of  such  Act  is  amended  by  striking 

23  out  "coal  mining"  and  inserting  in  lieu  thereof  "mining". 

24  (c)  Section  206  of  such  Act  is  amended  by  striking  out 
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1  "coal  mine"  each  time  it  appears  therein  and  inserting  in 

2  lieu  thereof  "mine". 

3  (d)  (1)    Section   202(e)    of  the   Federal   Coal   Mine 

4  Health  and  Safety  Act  of   1969  is  amended  to  read  as 

5  follows : 

6  "(e)   References  to  concentrations  of  respirable  dust  in 

7  this  title  means  the  average  concentration  of  respirable  dust 

8  measured  with  a  device  approved  by  the  Secretary  and  the 

9  Secretary  of  Health,  Education  and  Welfare.". 

10  (2)   Section  318  of  the  Federal  Coal  Mine  Health  and 

11  Safety  Act  of  1969  is  amended  by  striking  subsection   (k) 

12  thereof. 

13  AMENDMENTS    WITH    EESPECT    TO    INTEEIM    MANDATOEY 

14  SAFETY  STANDARDS   FOE   UNDEEGEOTJND   COAL    MINES 

15  Sec.  203.  Title  III  of  the  Federal  Coal  Mine  Health 

16  and  Safety  Act  of  1969  is  amended  by  striking  section  301 

17  (c)  and  (d)  thereof. 

18  TITLE  III— MISCELLANEOUS  PBOVISIONS 

19  TEANSFEE   MATTEES 

20  Sec.  301.    (a)    Except  with  respect  to  the  functions 

21  assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 

22  501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

23  1969,  the  functions  of  the  Secretary  of  the  Interior  under 

24  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 

25  amended,  and  the  Federal  Metallic  and  Nonmetallic  Mine 
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1  Safety  Act  of  1966  are  transferred  to  the  Secretary  of  Labor, 

2  except  those  which  are  expressly  transferred  to  the  Commis- 

3  sion  by  this  Act. 

4  (b)  (1)    The  mandatory  standards  relating  to  mines, 

5  issued  by  the  Secretary  of  the  Interior  under  the  Federal 
(J  Metallic  and  Nonmetallic  Mine  Safety   Act  of   1966  and 

7  standards   and   regulations    under   the   Federal   Coal   Mine 

8  Health  and  Safety  Act  of  1969  which  are  in  eiTect  on  the 

9  date  of  enactment  of   this   Act  shall   remain   in  effect  as 

10  standards  applicable  to  metallic  and  nonmetallic  mines  and 

11  to  coal  mines  respectively  under  the  Federal  Mine  Safety  and 

12  Health  Act  of  1977  until  such  time  as  the  Secretary  shall 

13  issue  new  or  revised  standards. 

14  (2)   Within  sixty  days  after  the  effective  date  of  this 

15  Act,  the  Secretary  shall  establish  an   advisory  committee 

16  under  section  103  of  the  Federal  Mine  Safety  and  Health 

17  Act  of  1977  which  shall,  within  one  hundred  and  eighty 

18  days  after  the  date  of  the  establishment  of  such  advisory 

19  committee,  review  the  advisory  health  and  safety  standards 

20  issued  by  the  Secretary  of  the  Interior  under  the  Federal 

21  Metallic  and  Nonmetallic  Mine  Safety  Act  of  1966  and  rec- 

22  ommend  to  the  Secretary  which  of  those  standards   (or  any 

23  modification  of  such  standards  which  does  not  substantially 

24  diminish  the  health  and  safety  of  miners)    should  be  pro- 

25  mulgated  as  health  and  safety  standards  under  this  section. 
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1  The  Secretary  shall  publish,   within  sixty  days  after  any 

2  recommendations  of  the  advisory  committee  under  this  para- 

3  graph,  each  of  the  standards  so  recommended  for  adoption 

4  with  or  without  modification  as  a  health  and  safety  standard 

5  under  this  section  by  publication  of  such  standard  in  the 

6  Federal  Register,  and  afford  interested  persons  a  period  of 

7  twenty-five  days  after  publication  to  submit  written  data  or 

8  comment.  Within  thirty  days  after  the  close  of  the  comment 

9  period  specified  in  the  preceding  sentence,  the  Secretary  shall 

10  promulgate  by  publication  in  the  Federal  Register  a  standard 

11  based  upon  the  advisory  committee  recommended  with  or 

12  without  modification,  and  the  data  and  comments  received 

13  thereon,  unless  the  Secretary  determines  that  such  a  standard 
1-1  will  not  promote  the  health  and  safety  of  miners  and  pub- 

15  lishes  an  explanation  of  that  determination  in  the  Federal 

16  Register. 

17  (3)   All  interpretations,  regulations,  and  instructions  of 

18  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 

19  of  Mines,  in  effect  on  the  date  of  enactment  of  this  Act  and 

20  not  inconsistent   with   any  provision   of  this   Act   or  any 

21  amendment  made  by  this  Act,  shall  be  published  in  the  Fed- 

22  eral  Register  and  shall  continue  in  effect  until  modified  or 

23  superseded  in  accordance  with  the  provisions  of  this  Act. 

24  (c)  (1)  All  unexpended  balances  of  appropriations,  per- 

25  sonnel,    property,    records,    obligations,    and    commitments 
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1  which  arc  used  primarily  with  respect  to  any  function  trans- 

2  ferred  under  the  provisions  of  subsection   (a)   of  this  section 

3  to  the  Secretary  shall  be  transferred  to  the  Department  of 

4  Labor  or  the  Commission,  as  appropriate.  The  transfer  of 

5  personnel  pursuant  to  this  paragraph  shall  be  without  reduc- 

6  lion  in  classification  or  compensation  for  one  year  after  such 

7  transfer,  except  that  the  Secretary  of  Labor  shall  have  full 

8  authority  to  assign  personnel  during  such  one-year  period  in 

9  order  to  efficiently  carry  out  functions  transferred  to  him 

10  under  this  Act. 

11  (2)    All  orders,  decisions,  determinations,  rules,  regula- 

12  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

13  (A)    which  have   been   issued,   made,  granted,  or  allowed 

14  to  become  effective  in  the  exercise  of  functions  which  are 

15  transferred  under  this  section  by  any  department  or  agency, 

16  any  functions  of  which  are  transferred  by  this  section,  and 

17  (B)  which  are  in  effect  at  the  time  this  section  takes  effect, 

18  shall  continue  in  effect  according  to  their  terms  until  modi- 

19  fied,  terminated,  superseded,  set  aside,  or  repealed  by  the 

20  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health 

21  Review  Commission,  by  any  court  of  competent  jurisdiction, 

22  or  by  operation  of  law. 

23  (3)    The  provisions  of  this  section  shall  not  affect  any 

24  proceedings  pending  at  the  time  this  section  takes   effect 

25  before  any  department  or  agency,  functions  of  which  are 
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1  transferred  by  this  section;  except  that  such  proceedings,  to 

2  the  extent  that  they  relate  to  functions  so  transferred,  shall 

3  be  continued  before  the  Secretary  of  Labor  or  the  Federal 

4  Mine  Safety  and  Health  Review  Commission.  Orders  shall 

5  be  issued  in  such  proceedings,  appeals  shall  be  taken  there- 

6  from,  and  payments  shall  be  made  pursuant  to  such  orders, 

7  as  if  this  section  had  not  been  enacted;  and  orders  issued  in 

8  any  such  proceedings  shall  continue  in  effect  until  modified, 

9  terminated,   superseded,    or  repealed   by   the   Secretary   of 

10  Labor,  the  Federal  Mine  Safety  and  Health  Review  Com- 

11  mission,  by  a  court  of  competent  jurisdiction,  or  by  operation 

12  of  law. 

13  (4)   The  provisions  of  this  section  shall  not  affect  suits 

14  commenced  prior  to  the  date  this  section  takes  effect  and  in 

15  all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 
1^  judgments  rendered,  in  the  same  manner  and  effect  as  if 

17  this  section  had  not  been  enacted;  except  that  if  before  the 

18  date  on  which  this  section  takes  effect,  any  department  or 

19  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

20  to  a  suit  involving  functions  transferred  to  the  Secretary, 

21  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

22  JSTo  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

23  by  or  against  any  department  or  agency   (or  officer  thereof 

24  in  his  official  capacity)    functions  of  which  are  transferred 

25  by  this  section,  shall  abate  by  reason  of  the  enactment  of  this 
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1  section.  Causes  of  actions,  suits,  actions,  or  other  proceedings 

2  may  be  asserted  by  or  against  the  United  States  or  the  Secre- 

3  tary  as  may  be  appropriate  and,  in  any  litigation  pending 

4  when  this  section  takes  effect,  the  court  may  at  any  time,  on 

5  its  own  motion  or  that  of  any  party,  enter  an  order  which 

6  will  give  effect  to  the  provisions  of  this  paragraph. 

7  (d)  For  purposes  of  this  section,  (1)  the  term  "func- 
H  tion"  includes  power  and  duty,  and  (2)  the  transfer  of  a 
9  function,  under  any  provision  of  law,  of  an  agency  or  the 

10  head  of  a  department  shall  ;ilso  be  a  transfer  of  all  functions 

11  under  such  law  which  are  exercised  by  any  officer  or  offi- 

12  cer  of  such  agency  or  department. 

13  MINE  SAFETY  AND  HEALTH  ADMINISTRATION 

14  Sec.  302.   (a)   There  is  established  in  the  Department 

15  of  Labor,   a   Mine   Safety   and   Health   Administration   to 

16  be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 

17  Safety  and  Health  appointed  by  the  President,  by  and  with 

18  the  advice  and  consent  of  the  Senate.  The  Secretary  is  au- 

19  thorized  and  directed,  except  as  specifically  provided  other- 

20  wise,  to  carry  out  his  functions  under  the  Federal  Mine  Safety 

21  and  Health  Amendments  Act  of  1977  through  the  Mine 

22  Safety  and  Health  Administration. 

23  (b)    Section  5315  of  title  5,  United  States  Code,   is 

24  amended    by    adding    at    the    end    thereof    the    following 

25  paragraph : 
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1  "(109)   Assistant    Secretary    of    Labor   for    Mine 

2  Safety  and  Health.". 

3  (c)  (1)   Section  5145  of  title  5,  United  States  Code,  is 

4  amended  by  adding  at  the  end  thereof  the  following  new 

5  paragraph : 

6  "(64)    Chairman,  Federal  Mine  Safety  and  Health 

7  Review  Commission.". 

8  (2)   Section  5315  of  title  5,  United  States  Code,   is 

9  amended  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "  (109)  Members,  Federal  Mine  Safety  and  Health 

12  Eeview  Commission.". 

13  (d)   The  principal  office  of  the  Commission  shall  be  in 

14  the  District  of  Columbia.  Whenever  the  Commission  deems 

15  that  the  convenience  of  the  public  or  of  the  parties  may  be 

16  promoted,  or  delay  or  expense  may  be  minimized,  it  may 

17  hold  hearings  or  conduct  other  proceedings  at  any  other 

18  place. 

19  AMENDMENTS   WITH   EESPECT   TO   MINE   SAFETY  AND 

20  HEALTH  ADMINISTRATION 

21  Sec.  303.  (a)  (1)  Section  501  (a)  of  the  Federal  Coal 

22  Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking 

23  out  the  word  "coal"  wherever  it  appears  therein,  and  by 

24  striking  out  "The  Secretary  and"  and  inserting  in  lieu  thereof 

25  "The  Secretary  of  the  Interior  and". 
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1  (2)   Section  501  (a)   of  the  Federal  Coal  Mine  Health 

2  and  Safety  Act  of  1969  is  further  amended  hy  inserting 

3  immediately  after  paragraph  "(10)"  thereof,  the  following 

4  new  paragraph: 

5  "  (11)  to,  upon  the  written  request  by  any  operator 

6  or  authorized  representative  of  miners,  specifying  with 

7  reasonable  particularity  the  grounds  upon  which  such 

8  request  is  made  determine  whether  any  substance  nor- 

9  mally  found  in  a  mine  has  potentially  toxic  effects  in  the 

10  concentrations  normally  found  in  the  mine  or  whether 

11  any  physical  agents  or  equipment  found  or  used  in  a 

12  mine  has  potentially  hazardous  effects,  and  shall  submit 

13  such  determinations  to  both  the  operators  and  miners 
44  as  soon  as  possible;"  and 

15  by  renumbering  the  current  paragraph  "(11)"  as  "(12)". 

1(}  (3)  Section  501  (b)  of  such  Act  is  amended  by  striking 

47  out  the  word  "coal"  each  time  it  appears  therein  and  by 

-jg  adding  after  the  word  "Welfare"  the  following:  "through  the 

jo  National  Institute  for  Occupational  Safety  and  Health  estab- 

9a  lished  under  the  Occupational  Safety  and  Health  Act  of 

o-j  1970";  and  by  striking  out  the  period  at  the  end  thereof 

99  and   inserting   "of   the   Interior   in   coordination   with   the 

23  Secretary". 

24  (4)  Section  501  (d)  of  such  Act  is  amended  by  striking 

25  out  the  word  "coal". 
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1  (5)  Section  501  of  such  Act  is  further  amended  by  add- 

2  ing  at  the  end  thereof  the  following  new  subsection : 

3  "(h)  The  Secretary  shall  compile  accurate  statistics  on 

4  work  injuries  and  illnesses  occurring  in  the  mines  subject  to 

5  this  Act". 

6  (b)    Section  502  of  such  Act  is  amended  by  striking 

7  out  the  word  "coal"  each  time  it  appears  therein. 

8  (c)  (1)    Section  503(a)    of  such  Act  is  amended  by 

9  striking  out  the  word  "coal"  each  time  it  appears  therein. 

10  (2)  Section  503  (b)  of  such  Act  is  amended  by  striking 

11  out  the  word  "coal"  each  time  it  appears  therein. 

12  (d)  (1)    Section  503(f)    of  such  Act  is  amended  by 

13  striking  out  the  word  "coal". 

14  (2)  Section  503  (g)  of  such  Act  is  amended  by  striking 

15  out  the  word  "coal". 

16  (e)  (1)  Section  505  of  such  Act  is  amended  by  striking 

17  out  "the  mining  of  coal"  and  inserting  in  lieu  thereof  "in 

18  mining". 

19  (2)    Section  505  of  such  Act  is  further  amended  by 

20  changing  the  period  at  the  end  of  the  second  sentence  thereof 

21  to  a  colon,  and  adding  the  following  language:  "Provided 

22  however,  That,  to  the  maximum  extent  feasible,  in  the  selec- 

23  tion  of  persons  for  appointment  as  mine  inspectors,  no  person 

24  shall  be  so  selected  unless  he  has  the  basic  qualification  of  at 

25  least  five  years  practical  mining  experience  and  in  assigning 


184 


75 

1  mine  inspectors  to  the  inspection  and  investigation  of  individ- 

2  ual  mines,  due  consideration  shall  be  given  to  the  extent  pos- 

3  sible  to  their  previous  experience  in  the  particular  type  of 

4  mining  operation  where  such  inspections  are  to  be  made." 

5  (f)  Section  506  (b)  of  such  Act  is  amended  by  striking 

6  out  the  word  "coal"  each  time  it  appears  therein. 

7  (g)  0)    Section  511(a)    of  such  Act  is  amended  by 
S  striking  out  the  word  "coal". 

9  (2)  Section  511  (b)  of  such  Act  is  amended  by  striking 

10  out  the  word  "coal". 

11  (h)  Section  502  of  such  Act  is  amended  by  adding  the 

12  following  new  subsection  (c)  : 

13  "(c)  (1)   The  National  Mine  Health  and  Safety  Acad- 

14  emy  shall  be  maintained  as  an  agency  of  the  Department 

15  of  the  Interior.  The  Academy  shall  be  responsible  for  the 

16  training  of  mine  safety  and  health  inspectors  under  section 

17  505  of  this  Act,  and  in  training  of  technical  support  per- 

18  sonnel  of  the  Mine  Safety  and  Health  Administration  estab- 

19  lished  under  section  302  of  the  Federal  Mine  Safety  and 

20  Health  Amendments  Act  of  1977;  and  for  any  other  train- 

21  ing  programs  for  mine  inspectors,  mining  personnel,  or  other 

22  persons  as  the  Secretaries  of  Labor  and  Interior  shall  desig- 

23  nate.  In  performing  this  function,  the  Academy  shall  have 

24  the  authority  to  enter  into  cooperative  educational  and  train- 

25  ing  agreements  with  educational  institutions,  State  govern- 


185 


76 

1  ments,  labor  organizations,  and  mine  operators  and  related 

2  industries.  Such  training  shall  be  conducted  by  the  Academy 

3  in   accordance   with   curriculum   needs   and   assignment   of 

4  instructional  personnel  established  by  the  user. 

5  "(2)    In  performing  its  function  pursuant  to  this  sec- 
G  tion,  the  National  Mine  Health  and  Safety  Academy  shall 

7  use  the  facilities  and  personnel  of  the  Department  of  the  In- 

8  terior,  and  such  other  personnel  as  shall  be  mutually  agreed 

9  upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary 

10  of  the  Interior,  upon  request  by  the  Academy,  shall  appoint 

11  or  assign  to  the  Academy  such  officers  and  employees  as  the 

12  Director  of  the  Academy  deems  necessary  for  the  perform- 

13  ance  of  the  duties  and  functions  of  the  Academy. 

14  "(3)   The  Secretary  of  the  Interior  shall  conduct  his 

15  safety  research  responsibilities  under  section  501  of  this  Act 

16  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

17  taries  of  Labor  and  the  Interior  are  authorized  to  enter  into 

18  contractual  or  other  agreements  for  the  performance  of  such 

19  safety  related  research.". 

20  (i)   Section  7  (b)  (5)    of  the   Small  Business  Act  is 

21  amended  by  striking  out  the  word  "coal". 

22  SAVINGS  PBOVISION 

23  Sec.  304.  Nothing  contained  in  this  Act  or  any  amend- 

24  ment  made  by  this  Act  shall  be  construed  to  reduce  the 
2<>  number  of  inspectors  engaged  in  enforcement  of  the  Fed- 
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1  eral  Coal  Mine  Health  and  Safety  Act  of  1969  and  Fed- 

2  eral  Metallic  and  Nonmetallic  Mine  Safety  Act  of  1966  as  in 

3  effect  prior  to  the  effective  date  of  this  Act  or  to  reduce 

4  the  number  of  inspectors  engaged  in  the  enforcement  of 

5  the  Occupational  Safety  and  Health  Act  of  1970. 

6  BUDGET  PROVISION 

7  Sec.  305.  In  the  preparation  of  the  Budget  message 

8  required  under  section  201  of  the  Budget  and  Accounting 

9  Act,  1921    (31  U.S.C.  11),  the  President  shall  set  forth 

10  as   separate   appropriation   accounts   amounts   required   for 

11  appropriation  for  mine  health  and  safety  pursuant  to  the 

12  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 

13  pational   safety  and  health   pursuant  to   the   Occupational 

14  Safety  and  Health  Act  of  1970. 

15  REPEALER 

16  Sec.  306.  The  Federal  Metal  and  Nonmetallic  Mine 

17  Safety  Act  of  1966  is  repealed. 

18  effective  date 

19  Sec.  307.  This  Act  and  the  amendments  made  by  this 

20  Act  shall  take  effect  on  the  first  day  of  July  1978  except 

21  that    the    Secretary   of   Labor   is    authorized    to    establish 

22  such  rules  and  regulations  as  may  be  necessary  for  the  effi- 

23  cient  transfer  of  functions  provided  under  this  Act. 
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[From  the  Congressional  Record — House,  Mar.  2,  1977] 

(Pp.  1657-1659) 
******* 

Public  Bills  and  Resolutions 

Under  clause  5  of  rule  X  and  clause  4  of  rule  XXII,  public  bills 
and  resolutions  were  introduced  and  severally  referred  as  follows : 


By  Mr.  Gaydos  (for  himself  and  Mr.  Dent)  : 
H.R.  4287.  A  bill  to  promote  safety  and  health  in  the  mining  in- 
dustry, to  prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes ;  to  the  Committee  on  Education  and  Labor. 


[The  text  of  H.R.  4287  follows :] 


20-040  O  -  78  -  13 
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95th  CONGRESS 
1st  Session 


H.  R.  4287 


IN  THE  HOUSE  OF  KEPRESENTATIVES 

March  ±  L977 

Mr.  Gatdoa  (for  himself  and  Mr.  Dsnt)  int  rodnoed  the  following  bill ;  which 
was  referred  to  the  Committee  on  Education  and  Labor 


A  BILL 

To  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Federal  Mine  Safety  and 

4  Health  Amendments  Act  of  1977". 

II 
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1  TITLE     I— AMENDMENTS     TO     THE     GENERAL 

2  PROVISIONS  OF  THE  FEDERAL  COAL  MINE 

3  HEALTH  AND  SAFETY  ACT  OF  1969 

4  SIIOKT  TITLE 

5  Sec.  101.  The  first  section  of  the  Federal  Coal  Mine 

6  Health  and  Safety  Act  of  19G9  is  amended  to  read  as  fol- 

7  lows:  "That  this  Act  may  he  cited  as  the  'Federal  Mine 

8  Safety  and  Health  Act  of  1977'  ". 

9  DEFINITIONS  AND  APPLICABILITY 

10  Sec.  102.   (a)  (1)   Section  2  of  the  Federal  Coal  Mine 

11  Health  and  Safety  Act  of  1969  is  amended  hy  striking  out 

12  "coal"  wherever  it  appears.   (2)   Section  2(g)  (1)   of  such 

13  Act  is  amended  by  striking  out  "the  Interior"  and  inserting 

14  in  lieu  thereof  "Labor". 

15  (b)  (1)  Section  3  (a)  of  such  Act  is  amended  by  strik- 

16  ing  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor". 

17  (2)   Section  3  (d)   of  such  Act  is  amended  by  deleting 

18  the  semicolon  at  the  end  thereof,  ^and  inserting  in  lieu  thereof 

19  "or  any  independent  contractor  performing  services  or  con- 

20  struction  at  such  mine;" 

21  (3)    Section  3(h)    of  such  Act  is  amended  to  read  as 

22  follows: 

23  "(h)    'Mine'  means    (1)    an  area  of  land  from  which 

24  minerals  are  extracted .  in  nonliquid  form  or,  if  in  liquid 

25  form,  are  extracted  with  workers  underground,   (2)   private 
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1  ways  and  roads  appurtenant  to  such  area,  and   (3)   lands, 

2  excavations,  underground  passageways,  shafts,  slopes,  tun- 

3  nels,  and  workings,  structures,  facilities,  equipment,  machines, 

4  tools,  or  other  property  including  impoundments,  retention 

5  dams,  and  tailings  ponds,  on  the  surface  or  underground,  used 

6  in,  or  to  be  used  in,  or  resulting  from,  the  work  of  extracting 

7  such  minerals  from  their  natural  deposits  in  nonliquid  form, 

8  or  if  in  liquid  form,  with  workers  underground,  or  used  in  the 

9  milling  of  such  minerals,  or  the  work  of  preparing  coal,  and 

10  includes  custom  coal  preparation  facilities,  except  that  with 

11  respect  to  protection  against  radiation  hazards  such  term  shall 

12  not  include  property  used  in  the  milling  of  source  minerals 

13  defined  in  the  Atomic  Energy  Act  of  1954,  as  amended.  In 

14  making  a  determination  of  what  constitutes  mineral  milling 

15  for  purposes  of  this  Act  the  Secretary  shall  give  due  consider- 

16  ation  to  the  convenience  of  administration  resulting  from  the 

17  delegation  to  one  Assistant  Secretary  of  all  authority  with 

18  respect  to  the  health  and  safety  of  miners  employed  at  one 

19  physical  establishment." 

20  (4)  Sections  3  (d) ,  (e),  (g},  and  (j)  of  such  Act  are 

21  each  amended  by  striking  out  the  word  "coal"  wherever  it 

22  appears. 

23  (5)  Section  3  of  such  Act  is  amended  by  striking  out  the 

24  word  ''and"  at  the  end  of  paragraph  (1) ,  by  striking  out  tlie 

25  period  at  the  end  of  paragraph   (m)    and  inserting  in  lieu 
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1  thereof  a  semicolon,  and  by  adding  at  the  end  thereof  the 

2  following  new  paragraphs : 

3  "  (n)    'Administration'   means    the    Mine    Safety   and 

4  Health  Administration  in  the  Department  of  Labor;  and 

5  "  (o)  'Commission'  means  the  Federal  Mine  Safety  and 

6  Health  Review  Commission." 

7  (c)   Section  4  of  such  Act  is  amended  by  striking  out 

8  the  word  "coal". 

9  (d)  (1)  Section  5(c)  of  such  Act  is  amended  by  strik- 

10  ing  out  Labor"  and  inserting  in  lieu  thereof  "the  Interior". 

11  (2)   Section  5(f)   of  such  Act  is  amended  by  striking 

12  out  the  word  "coal"  wherever  it  appears,  and  by  striking 

13  out  "section  106"  and  substituting  "section  107". 

14  TITLE  II— MINE  SAFETY  AND  HEALTH 

15  STANDARD  AMENDMENTS 

16  AMENDMENT  TO  TITLE  1 

17  Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  to  read  as  follows: 

19  "duties 

20  "Sec.  101.   (a)   Each  mine  operator  (1)   shall  furnish 
2*    to  each  miner  employment  and  a  place  of  employment  which 

are  free  from  recognized  hazards  that  are  causing  or  are 

23    likely  to  cause  death  or  harm  to  such  miner;  and  (2)   shall 

comply  with  the  safety  and  health  standards  and  all  rules, 

regulations,  and  orders  promulgated  under  this  Act;  and 
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1  "(b)   Each  miner  subject  to  the  provisions  of  this  Act 

2  shall  comply  with  the  safety  and  health  standards  and  all 

3  rules,  regulations,  and  orders  promulgated  under  this  Act 

4  which  are  applicable  to  his  own  actions  and  conduct. 

5  "safety  and  health  standards 

G  Sec.  102.  (a)  The  Secretary  may  by  rule  promulgate, 

7  modify,  or  revoke  any  safety  and  health  standards  for  the 

s  health  and  safety  of  miners,  including  standards  for  mine 

9  rescue  and  firefighting  operations,  and  for  the  prevention 

10  of  accidents,  injuries,  or  health  hazards  in  mines  which  arc 

11  subject  to  this  Act  in  accordance  with  section  553  of  title  5, 

12  United  States  Code  (without  regard  to  any  reference  in  such 

13  section  to  sections  556  and  557  of  such  title),  and  the  fol- 

14  lowing  provisions : 

15  "(1)  Whenever  the  Secretary,  upon  the  basis  of  infor- 
1G  mation  submitted  to  him  in  writing  by  an  interested  person, 

17  a  representative  of  any  organization  of  employers  or  em- 

18  ployees,  a  nationally  recognized  standards-producing  organi- 

19  zation,  the  Secretary  of  Health,  Education,  and  Welfare,  the 

20  National  Institute  for  Occupational  Safety  and  Health,  or  a 

21  State  or  political  subdivision,  or  on  the  basis  of  information 

22  developed  by  the  Secretary  or  otherwise  available  to  him, 

23  determines  that  a  rule  should  be  promulgated  in  order  to 

24  serve  the  objectives  of  this  Act,  the  Secretary  may  request 

25  the  recommendations  of  an  advisory  committee  appointed 
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1  under  section  103  of  this  Act.  The  Secretary  shall  provide 

2  such  an  advisory  committee  with  any  proposals  of  his  own 

3  or  of  the  Secretary  of  Health,  Education,  and  Welfare,  to- 

4  gether  with  all  pertinent  factual  information  developed  by 

5  the  Secretary  or  the  Secretary  of  Health,  Education,  and 

6  Welfare,  or  otherwise  available,  including  the  results  of  re- 

7  search,  demonstrations,  and  experiments.  An  advisory  com- 
3  mittee  shall  submit  to  the  Secretary  its  recommendations 
9  regarding  the  rule  to  be  promulgated  within  ninety  days  from 

10  the  date  of  its  appointment  or  within  such  longer  or  shorter 

11  period  as  may  be  prescribed  by  the  Secretary,  but  in  no  event 

12  for  a  period  which  is  longer  than  one  hundred  and  eighty 
S3  days.  When  the  Secretary  receives  a  recommendation  from 

14  the  National  Institute  for  Occupational  Safety  and  Health 

15  that  a  rule  be  promulgated,  modified,  or  revoked,  the  Secre- 

16  teaay  must,  within  sixty  days  after  receipt  thereof,  refer  such 

17  recommendation  to  an  advisory  committee  pursuant  to  this 

18  paragraph,  or  publish  such  as  a  proposed  rule  pursuant  to 

19  paragraph  (2)  of  this  subsection,  or  publish  in  the  Federal 

20  Register  his  determination  not  to  do  so,  and  his  reasons 

21  therefor. 

22  "  (2)   The  Secretary  shall  publish  a  proposed  rule  pro- 
g's tnuigating,  modifying,  or  revoking  a  safety  and  health  stand- 

24  ard  in  -the  Federal  Register.  If  the  Secretary  determines  that 

25  a  rule  should  be  proposed  and  in  connection  therewith  has 
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J  appointed  an  advisory  committee  as  provided  by  paragraph 

2  ( 1 )  of  this  subsection,  the  Secretary  shall  publish  a  proposed 

3  rule  or  the  reasons  for  his  determination  not  to  publish  suck 

4  ruk,  within  sirty  days  following  the  submission  of  the  advi- 

5  sory  committee's  recommendation,  or  the  expiration  of  the 

6  period  of  time  prescribed  by  the  Secretary  in  such  submission. 

7  In  cither  event,  the  Secretary  shall  afford  interested  persons 

8  a  period  of  thirty  days  after  any  such  publication  to  submit 

9  written  data  or  comments  on  the  proposed  rule. 

10  "  (3)   On  or  before  the  last  day  of  the  period  provided 

11  for  the  submission  of  written  data  or  comments  under  para- 

12  graph  (2) ,  any  interested  person  may  file  with  the  Secretary 

13  written  objections  to  the  proposed  rule,  stating  the  grounds 
1-i  therefor  and  requesting  a  public  hearing  on  such  objections. 

15  Within  thirty  days  after  the  last  day  for  filing  such  objec- 

16  tions,  the  Secretary  shall  publish  in  the  Federal  Register  a 

17  notice  specifying  the  safety  or  health  standard  to   which 

18  objections  have  been  filed  and  a  hearing  requested,   and 

19  specifying  a  time  and  place  for  such  hearing.  Any  hearing 

20  under  this  subsection  shall  be  held  promptly.  Hearings  re- 

21  quired  by  this  subsection  shall  be  informal  and  shall  be 

22  conducted  by  the  Secretary,  who  may  prescribe  such  rules 

23  and  make  such  rulings  concerning  procedures  in  such  hear- 
24 .  ings  to  avoid  unnecessary  costs  or  delay.  A  verbatim  tran- 
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1  script  shall  be  taken  of  any  such  informal  hearing  and  shall 

2  be  available  to  the  public. 

3  "  (4)    Within   sixty   days  after  the   expiration  of   the 

4  period  provided  for  the  submission  of  written  data  or  com- 

5  ments  under  paragraph   (2),  or  within  sixty  days  after  the 

6  completion  of  any  hearing  held  under  paragraph    (3),  the 

7  Secretary  shall  issue  a  rule  promulgating,  modifying,  or  re- 

8  voking  a  safety  or  health  hazard  or  make  a  determination 

9  that  a  rule  should  not  be  issued.  Such  a  rule  may  contain  a 

10  provision  delaying  its  effective  date  for  such  period   (not  in 

11  excess  of  ninety  days)   as  the  Secretary  determines  may  be 

1 2  necessary  to  insure  that  affected  operators  and  miners  will  be 

13  informed  of  the  existence  of  the  standard  and  of  its  terms  and 
^  that  operators  affected  are  given  an  opportunity  to  familiarize 
!3  themselves  and  their  employees  with  the  existence  of  the 
2Q  requirements  of  the  standard. 

11  "(5)  (A)    The   Secretary,   in   promulgating   standards 

18  dealing  with  toxic  materials  or  harmful  physical  agents  under 

29  this  subsection,  shall  set  standards  which  most  adequately 

20  assure  on  the  basis  of  the  best  available  evidence  that  no  miner 

•  2i  will  suffer  any  material  impairment  of  health  or  functional 

22  capacity  even  if  such  miner  has  regular  exposure  to  the 

23  hazards  dealt  with  by  such  standard  for  the  period  of  his 

24  working  life.  Development  of  standards  under  this  subsection 

25  shall  be  based  upon  research,  demonstrations,  experiments, 
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1  and   rach   other   information   as   may   be    appropriate.    In 

2  addition  to  the  attainment  of  the  highest  degree  of  health  and 

3  safety  protection  for  the  employee,  other  considerations  shall 

4  be  the  latest  available  scientific  data  in  the  field,  the  feasibility 

5  of  the  standards  and  experience  gained  under  this  and  other 

6  health  and  safety  laws.  Whenever  practicable,  the  standard 

7  promulgated  shall  be  expressed  in  terms  of  objective  criteria 

8  and  of  the  performance  desired. 

9  (B)   The  Secretary  of  Health,  Education,  and  Welfare 

10  as  soon  as  possible  after  the  date  of  enactment  of  the  Federal 

11  Mine  Safety  and  Health  Amendments  Act  of  1977  but  in 

12  no  event  later  than  three  years  after  such  date  and  on  a 

13  continuing   basis   thereafter,    mall,   for  each   toxic  material 

14  or  harmful   physical   agent   which    is   used   or  found   in  a 

15  mine,  determine  whether  such   material  or  agent   is   poten- 

16  tially   toxic   at   the   concentrations    in    which   it   is   used   or 

17  found  in  a  mine,  and  shall  immediately  submit  such  deter- 

18  mination    to    the    Secretary,    together    with    all    pertinent 

19  criteria.  Within  sixty  days  after  receiving  any  determination 

20  together   with   criteria   in  accordance   with   the   preceding 

21  sentence  relating  to  a  toxic  material  or  harmful  physical 

22  agent  which  is  not  covered  by  a  health  or  safety  standard 

23  promulgated  under  this  section,  the  Secretary  shall  either 

24  appoint  an  advisory  committee  to  make  recommendations 

25  with  respect  to  a  health  and  safety  standard  covering  such 
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1  material  or  agent  in  accordance  with  paragraph  ( 1 )   of  this 

2  subsection  or  publish  a  proposed  rule  promulgating  such 

3  a  health  and  safety  standard  in  accordance  with  paragraph 

4  (2)    of  this  subsection  or  shall  publish  his  determination 

5  not  to  do  so. 

6  "(6)   Any  standard  promulgated  under  this  subsection 

7  shall  prescribe  the  use  of  labels  or  other  appropriate  forms 
<}  of  warning  as  are  necessary  to  insure  that  employees  are  ap- 
9  prised  of  all  hazards  to  which  they  are  exposed,  relevant 

10  symptoms  and  appropriate  emergency  treatment,  and  proper 

11  conditions  and  precautions  of  safe  use  of  exposure.  Where 

12  appropriate,  such  standard  shall  also  prescribe  suitable  pro- 

13  tective  equipment  and  control  or  technological  procedures 

14  to  be  used  in  connection  with  such  hazards  and  shall  pro- 

15  vide  for  monitoring  or  measuring  employee  exposure  at  such 

16  locations  and  intervals,  and  in  such  manner  so  as  to  assure 

17  the    maximum    protection    of   miners.    In   addition,    where 

18  appropriate,  any  such  standard  shall  prescribe  the  type  and 

19  frequency  of  medical  examinations  or  other  tests  which  shall 

20  be  made  available,  by  the  operator  or  at  his  cost,  to  miners 

21  exposed  to  such  hazards  in  order  to  most  effectively  detcr- 

22  mine  whether  the  health  of  such  employees  is  adversely 

23  affected  by  such  exposure.  Where  appropriate,  the  standard 

24  shall  provide  that  where  a  determination  is  made  that  a 

25  miner  may  suffer  material  impairment  of  health  or  functional 
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1  capacity  by  reason  of  exposure  to  the  hazard  covered  by  the 

2  standard,  that  miner  shall  be  removed  from  such  exposure 
?,  and  reassigned.  Any  miner  transferred  as  a  result  of  such 
4  exposure  shall  continue  to  receive  compensation  for  such 
.1  work  at  not  less  than  the  regular  rate  of  pay  for  miners 
(j  in  the  classification  such  miner  held  immediately  prior  to 

7  his  transfer.  In  the  event  such  medical  examinations  are  in 

8  the  nature  of  research,  as  determined  by  the  Secretary  of 
D  Health,  Education,  and  Welfare,  sucli  examinations  may  he 

10  furnished  at  the  expense  of  the  Secretary  of  Health,  Kduca- 

11  tion.  and  Welfare.  The  results  of  such  examinations  or  tests 

12  shall  be   furnished  only   to  the  Secretary   or   the  Secretary 

13  of  Health.  Education,  and  Welfare,  and,  at  the  request  of  the 
11  miner,  to  his  designated  physician. 

15  "(7)  In  promulgating  or  revoking  standards  as  author- 

16  ized  in  this  title,  or  in  publishing  any  rule  as  authorized  in 

17  this  title,  the  Secretary  shall  not  reduce  the  protection  af- 

18  forded  miners  below  that  provided  by  any  safety  or  health 

19  standard  previously  in  effect. 

20  "(b)  (1)    The  Secretary  shall  provide,  without  regard 

21  to  the  requirements  of  chapter  5,  title  5,  United  States  Code. 

22  for  an  emergency  temporary  standard   to  take   immediate 

23  effect  upon  publication  in  the  Federal  Register  if  he  deter- 

24  mines    (A)   that  miners  are  exposed  to  grave  danger  from 

25  exposure  to  substances  or  agents  determined  to  he  toxic  or 
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1  physically  harmful,  and   (B)   that  such  emergency  standard 

2  is  necessary  to  protect  miners  from  such  danger. 

3  "(2)   Such  standard  shall  he  effective  until  superseded 

4  by  a  standard  promulgated  in  accordance  with  the  proce- 

5  dures  prescribed  in  paragraph   (3)   of  this  subsection. 

6  "  (3)  Upon  publication  of  such  standard  in  the  Federal 

7  Register,  the  Secretary  shall  commence  a  proceeding  in  ac- 

8  cordance  with  section  102  (a)   of  this  Act,  and  the  standard 

9  as  published  shall  also  serve  as  a  proposed  rule  for  the  pro- 

10  ceeding.  The  Secretary  shall  promulgate  a  standard  under 

11  this  paragraph  no  later  than  nine  months  after  publication  of 

12  the  emergency  standard  as  provided  in  paragraph    (2)    of 

13  this  subsection. 

14  "  (c)    The  Secretary  is  authorized  to  grant  a  variance 

15  from  any  standard  or  portion  thereof  whenever  he  dcter- 

16  mines,  or  the  Secretary  of  Health,  Education,  and  Welfare 

17  certifies,  that  such  variance  is  necessary  to  permit  an  oper- 

18  ator  to  participate  in  research  approved  by  him  or  the  Sec- 

19  retary  of  Health,  Education,  and  Welfare  designed  to  demon- 

20  strate  or  validate  new  and  improved  techniques  to  safeguard 

21  the  health  or  safety  of  workers.  No  such  variance  shall  be 

22  granted  until  the  Secretary  shall  find  that  the  granting  of 

23  such  variance  will  not  adversely  affect  the  health  or  safety 

24  of  the  miners,  and  the  Secretary  notifies  the  miners  affected 

25  directly  and  by  publication  in  tbe  Federal  Register. 
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1  '*  (d)  (1)   Any  operator  may  apply  to  the  Secretary  for 

2  a  temporary  order  permitting  limited  noncompliance  with 

3  a  standard  or  any  provision  thereof  promulgated  under  this 

4  section.  Such  temporary  order  shall  be  granted  only  if  the 

5  operator  files  an  application  which  meets  the  requirements  of 

6  paragraph    (2)    and  establishes  that    (A)    he  is  unable  to 

7  comply   with   a   standard   by   its   effective   date  because  of 

8  unavailability   of  professional   or   technical  personnel  or  of 

9  materials  and  equipment   needed  to  come  into  compliance 

10  with  the  standard  or  because  necemiy  construction  or  altera- 

11  tion  of  facilities  cannot  be  completed  by  the  effective  date, 

12  (B)   he  will  guarantee  that  employees  are  afforded  no  less 

13  than  the  same  measure  of  protection  they  would  have  been 

14  provided  by  such  standard,  and    (C)    he  has  an  effective 

15  program  for  coming  into  compliance  with  the  standard  as 

16  quickly  as  practicable.  Any  temporary  order  issued  under  this 

17  subsection  shall   prescribe   the   practices,   means,   methods, 

18  operations,  and  processes  which  the  operator  must  adopt  and 

19  use  while  the  order  is  in  effect  and  state  in  detail  his  pro- 

20  gram  for  coming  into  compliance  with  the  standard.  Such  a 

21  temporary  order  may  be  granted  only  after  notice  to  em- 

22  ployees  and  an  opportunity  for  a  public  hearing:  Provided, 

23  That  the  Secretary  may  issue  one  interim  order  to  be  ef- 

24  fective  until  a  decision  is  made  on  the  basis  of  the  hearing, 

25  or  for  sixty  days,  whichever  is  less,  and  the  length  of  time 
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1  for  which  any  such  interim  order  may  he  in  effect  shall  be 

2  deducted  from  the  period  for  which  a  temporary  order,  if 

3  granted,  shall  be  effective.  Xo  temporary  order  may  be  in 

4  effect  for  longer  than  the  period  needed  by  the  employer  to 

5  achieve  compliance  with  the  standard  or  six  months,  which- 

6  ever  is  shorter,  except  that  such  an  order  may  be  renewed 

7  not  more  than  twice   (i)  so  long  as  the  requirements  of  this 

8  subsection  are  met,  and   (ii)   if  an  application  for  renewal 

9  is  filed  at  least  ninety  days  prior  to  the  expiration  date  of  the 

10  order.  Xo  interim  renewal  of  an  order  may  remain  in  effect 

11  for  longer  than  one  hundred  and  eighty  days. 

12  "(2)   An  application  for  a  temporary  order  under  this 

13  subsection  shall  contain — 

14  "  (A)  a  specification  of  the  standard  and/or  portion 

15  thereof  from  which  the  employer  seeks  a  noncompliance 

16  order. 

IT  "  (B)  a  representation  by  the  operator,  supported  by 

18  representations  from  qualified  persons  having  firsthand 

19  knowledge  of  the  facts  represented,  that  he  is  unable  to 

20  comply  with  the  standard  or  portion  thereof  and  a  de- 

21  tailed  statement  of  the  reasons  therefor, 

22  "  (G)  a  statement  of  the  steps  he  has  taken  and  will 
-o  take  (with  specific  dates)  to  protect  miners  against  the 

24  hazards  covered  by  the  standard, 

25  "  (D)  a  statement  of  when  he  expects  to  be  able  to 
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1  comply  with  the  standard  and  what  steps  he  has  taken 

2  and  what  steps  he  will  take    (with  dates  specified)    to 

3  come  into  compliance  with  the  standard,  and 

4  "  (E)   a  certification  that  he  lias  informed  his  em- 

5  ployees  of  the  application  hy  giving  a  copy  thereof  to 
(i  their  authorized  representative,  posting  a  statement  giv- 

7  ing  a  summary  of  the  application  and  specifying  where  a 

8  copy  may  lie  examined  at  the  place  or  places  where  no- 

9  tices  to  employees  are  normally  posted,  and  hy  other 

10  appropriate  means. 

11  A  description  of  how  employees  have  been  informed  shall 

12  be  contained  in  the  certification.  The  information  to  em- 

13  ployees  shall  also  inform  them  of  their  right  to  petition  the 

14  Secretary  for  a  hearing. 

15  "(e)  Any  affected  operator  may  apply  to  the  Secretary 

16  for  an  order  for  a  variance  from  a  standard  promulgated 

17  under  this  section.  Affected  miners  and  their  representative 

18  shall  be  given  notice  of  each  such  application  and  an  oppor- 

19  tunity  to  participate  in  a  hearing.  The  Secretary  shall  issue 

20  an  order  if  he  determines  on  the  record,  after  opportunity  for 

21  an  inspection  where  appropriate  and  a  public  hearing,  that 
'22  the  proponent  of  the  variance  has  demonstrated  by  a  pre- 

23  ponderance  of  the  evidence  that  the  conditions,  practices, 

24  means,  methods,  operations,  or  processes  used  or  proposed 

25  to  be  used  by  an  operator  will  provide  employment  and 
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1  places  of  employment  to  his  employees  which  are  as  safe 

2  and  healthful  as  those  which  would  prevail  if  he  complied 

3  with  the  standard.  The  order  so  issued  shall  prescribe  the 

4  conditions  the  operator  must  maintain,  and  the  practices, 

5  means,  methods,  operations,  and  processes  which  he  must 

6  adopt  and  utilize  to  the  extent  they  differ  from  the  standard 

7  in  question.  Such  order  may  be  modified  or  revoked  upon 

8  application  by  an  operator,  miner,  representative  of  miners 

9  or  by  the  Secretary,  in  the  manner  prescribed  for  its  issuance 

10  under  this  subsection. 

11  "(f)  The  provisions  of  subsections  (d)  and  (e)  shall  not 

12  apply  with  respect  to  any  standard  enacted  by  title  II  of  this 

13  Act  and  in  effect  on  the  date  immediately  prior  to  the  effec- 

14  tive  date  of  the  Federal  Mine  Safety  and  Health  Amend- 

15  ments  Act  of  1976  or  to  any  standard  promulgated  pursuant 

16  to  that  title  prior  to  such  date. 

17  "(g)  Any  person  who  may  be  adversely  affected  by  a 

18  standard  issued  under  this  section  may,  at  any  time  prior  to 

19  the  sixtieth  day  after  such  standard  is  promulgated,  file  a 

20  petition  challenging  the  validity  of  such  standard  with  the 

21  United  States  court  of  appeals  for  the  District  of  Columbia 

22  circuit  or  the  circuit  wherein  such  person  resides  or  has  his 

23  principal  place  of  business,  for  a  judicial  review  of  such 

24  standard.  A  copy  of  the  petition  shall  be  forthwith  trans- 

25  mitted  by  the  clerk  of  the  court  to  the  Secretary.  The  filing 

20-040  O  -  78  -  14 


204 


17 

j  of  such  petition  shall  not,  unless  otherwise  ordered  by  the 

2  court,  operate  as  a  stay  of  the  standard.  No  objection  that 

o  lias  not  been  urged  before  the  Secretary  shall  be  considered 

4  by   the   court,    unless   the   failure    or   neglect    to   urge    such 

r  objection  shall  be  excused  because  of  extraordinary  circum- 

q  stances.  The  procedures  ol  this  section  shall  be  the  exclusive 

»  means  ol  challenging  the  validity  of  a  standard. 

fi  "advisory  committees 

g  "8ml  103.    (a)    The  Secretary  may  appoint  advisory 

j()  committees  to  assist   him  in  his  standard  setting  functions 

H  under  section   102(a)    of  this  Act,  and  to  advise  him  on 

-jo  other  matters  relating  to  safety  and  health  in  mines.  Each 

23  such  advisory   committee  may   include   as   a  member  one 

-I I  or  more  designees  of  the  Secretary  of  Health,  Education, 

jg  and  Welfare,  the  National  Bureau  of  Standards,  Department 

16  of  Commerce,  and  the  National  Science  Foundation,  and 

17  shall  include  among  its  members  persons  qualified  by  experi- 

18  ence  and  affiliation  to  present  the  viewpoint  of  operators  of 

19  such  mines  and  an  equal  number  of  persons  similarly  quali- 
<>0  fled  to  present  the  viewpoint  of  workers  in  such  mines,  as 
.>!  well  as  one  or  more  representatives  of  mine  inspection  or 
').)  safety  agencies  of  the  States.  An  advisory  committee  may 
•>o,  also  include  such  other  persons  as  the  Secretary  may  appoint 
o^  who  are  qualified  by  knowledge  and  experience  to  make  a 
•V,  useful  contribution  to  the  work  of  such  committee,  including 


205 


18 

1  one  or  more  representatives  of  professional  organizations  of 

2  technicians  or  professionals  specializing  in  safety  or  health, 

3  but  the  number  of  persons  so  appointed  to  any  such  advisory 

4  committee  shall  not  exceed  the  number  appointed  to  such 

5  committee  as  representatives  of  Federal  and  State  agencies. 

6  Any  meeting  of  such  committee  shall  be  open  to  the  public 

7  and  an  accurate  record  shall  be  kept  and  made  available  to 

8  the  public.  No  member  of  such  committee   (other  than  rep- 

9  resentatives  of  operators  and  miners)  shall  have  an  economic 

10  interest  in  any  proposed  rule. 

11  "  (b)    Persons  appointed  to  advisory  committees  from 

12  private  life  shall  be  compensated  in  the  same  manner  as 

13  consultants  or  experts  under  section  3109  of  title  5,  United 

14  States  Code.  The  Secretary  shall  pay  to  any  State  which 

15  is  the  employer  of  a  member  of  such  committee  reimbursc- 

16  ment  sufficient  to  cover  the  actual  costs  to  the  State  resulting: 

17  from  such  representatives'  membership  on  such  committee. 

18  "INSPECTIONS,    INVESTIGATIONS,    AND   RECOBDKEEPING- 

19  "Sec.  104.    (a)   In  order  to  carry  out  the  purposes  of 

20  this  Act,  the  Secretary  or  the  Secretary  of  Health,  Educa- 

21  tion,  and  Welfare,  or  an  authorized  representative  of  either, 

22  upon  presenting  appropriate  credentials  to  the  owner,  opor- 

23  ator,  or  agent  in  charge,  is  authorized — 

24  "(1)    to  enter  without  delay  any  mine  subject  to 

25  this  Act;  and 
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1  "(2)    to  inspect  and  investigate  any  mine  and  all 

2  pertinent  conditions,  structures,  machines,  apparatus,  de- 

3  vices,  equipment,  records,  and  materials  therein,  and  to 

4  consult  privately  with  any  such  operator,  owner,  agent, 

5  or  miner.  In  carrying  out  the  requirements  of  this  sec- 
G  tion  in  each  mine,  the  Secretary  shall  make  inspections 

7  of  the  entire  mine  at  least  four  times  a  year.  Advance 

8  notice  of  any  inspection  shall  not  he  given,  except  that 

9  the  Secretary  of  Health,  Education,  and  Welfare  may 
in  8*ve  Rdvanced  notice  of  inspections  conducted  in  connec- 

11  tion  with  or  for  the  purpose  of  research  or  technical 

12  assistance. 

-o  "  (b)  In  making  his  investigations  of  accidents  or  other 

14  occurrences  relating  to  health  or  safety  in  a  mine  under 

^  this  Act,  the  Secretary  may  require  the  attendance  and  testi- 

-IP  mony  of  witnesses  and  the  production  of  evidence  under 

17  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage  that 

-.Q  are  paid  witnesses  in  the  courts  of  the  United  States.  In 

1Q  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to 

90  obey  such  an  order,  any  district  court  of  the  United  States 

91  or  the  United  States  courts  of  any  territory  or  possession, 
oo  within  the  jurisdiction  of  which  such  person  is  found,  resides, 
2o  or  transacts  business,  upon  the  application  by  the  Sccre- 
24  taiT>  snaN  nave  jurisdiction  to  issue  such  person  an  order 
05  requiring  such  person  to  appear  to  produce  evidence  if,  as, 
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1  and  when  so  ordered,  and  to  give  testimony  relating  to 

2  the  matter  under  investigation  or  in  question,  and  any  failure 

3  to  obey  such  order  of  the  court  may  be  punished  by  said 

4  court  as  a  contempt  thereof. 

r>  "  (c)  (1)  Each  operator  shall  make,  keep  and  preserve, 

(,'  and  make  available  to  the  Secretary  or  the  Secretary  of 

7  Health,  Education,  and  Welfare,  such  records  regarding  his 

8  activities  relating  to  this  Act  as  the  Secretary,  in  coopera- 

9  tion  with  the  Secretary  of  Health,  Education,  and  Welfare, 

10  may  prescribe  by  regulation  as  necessary  or  appropriate 

1 1  for  the  enforcement  of  this  Act  or  for  developing  informa- 

12  tion  regarding  the  causes  and  prevention  of  occupational 

13  accidents  and  illnesses  in  the  mines  subject  to  this  Act.  In 

14  order  to  carry  out  the  provisions  of  Ihis  paragraph  such 

15  regulations  may  include  provisions  requiring  operators  to 
M]  conduct  periodic  inspections. 

17  "(2)  The  Secretary,  in  cooperation  with  the  Secretary 

18  of  Health,  Education,  and  Welfare,  shall  prescribe  regulations 

19  requiring  operators  to  maintain  accurate  records  of  and  to 

20  make  periodic  reports  on,  work-related  deaths,  injuries,  and 

21  illnesses  other  than  minor  injuries  requiring  only  first  aid 

22  treatment  and  which  do  not  involve  medical  treatment,  loss 
2:>  of  consciousness,  restriction  of  work  or  motion,  or  transfer  to 
24  another  job  in  the  mines  subject  to  this  Act. 

2f>  "(3)  The  Secretary,  in  cooperation  with  the  Secretary 
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1  of  Ilealth,  Education,  and  Welfare,  shall  issue  regulations 

2  requiring  operators  to  maintain  accurate  records  of  employee 

3  exposures  to  potentially  toxic  materials  or  harmful  physical 

4  agents  which  are  required  to  be  monitored  or  measured  under 

5  any  applicable  health  and  safety  standard  promulgated  under 
0*  this  Act.  Such  regulations  shall  provide  miners  or  their  repre- 

7  sentatives  with  an  opportunity  to  observe  such  monitoring  or 

8  measuring,  and  to  have  access  to  the  records  thereof.  Such 

9  regulations  shall  also  make  appropriate  provision  for  each 

10  miner  or  former  miner  to  have  access  to  such  records  as  will 

1 1  indicate  his  own  exposure  to  toxic  materials  or  harmful  physi- 

12  cal  agents.  Each  operator  shall  promptly  notify  any  miner 

13  who  has  been  or  is  being  exposed  to  toxic  materials  or  harm- 

14  ful  physical  agents  in  concentrations  or  at  levels  which  exceed 

15  those  prescribed  by  an  applicable  health  and  safety  standard 

16  promulgated  under  section  102,  or  mandated  under  title  II, 

17  and  shall  inform  any  miner  who  is  being  thus  exposed  of  the 

18  corrective  action  being  taken. 

19  "(4)    All  accidents,  including  unintentional  roof  falls 

20  (except  in  any  abandoned  panels  or  in  areas  which  are 

21  inaccessible  or  unsafe  for  inspections),  shall  be  investigated 

22  by  the  operator  or  his  agent  to  determine  the  cause  and 

23  the  means  of  preventing  a  recurrence.  Records  of  such  acci- 

24  dents,  roof  falls,  and  investigations  shall  be  kept  and  the 

25  information  shall  be  made  available  to  the  Secretary  or  his 
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1  authorized  representative  and  the  appropriate  State  agency. 

2  Such   records   shall   be   open  for  inspection  by   interested 

3  persons. 

4  (d)   Any  information  obtained  by  the  Secretary,  or  by 

5  the  Secretary  of  Health,  Education,  and  Welfare  under  this 

6  Act  shall  be  obtained  in  such  a  manner  as  to  impose  a  mini- 

7  mum  burden  upon  operators,  especially  those  operating  small 

8  business  consistent  with  the  underlying  purposes  of  this  Act. 

9  Unnecessary  duplication  of  effort  in  obtaining  information 

10  shall  be  reduced  to  the  maximum  extent  feasible. 

11  "(e)   Subject  to  regulations  issued  by  the  Secretary,  a 

12  representative    of    the    operator   and   a    representative    au- 

13  thorized  by  his  miners  shall  be  given  an  opportunity   to 

14  accompany  the  Secretary  or  his  authorized  representative 

15  during   the   physical   inspection   of   any   mine   under   sub- 

16  section  (a)  for  the  purpose  of  aiding  such  inspection.  Where 

17  there  is  no  authorized  miner  representative,  the  Secretary  or 

18  his  authorized  representative  shall  consult  with  a  reason- 

19  able  number  of  miners  concerning  matters  of  health  and 

20  safety  in  the  mine.  Such  representative  of  miners  who  is 

21  also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay 

22  as  a  result  of  his  participation  in  the  physical  inspection  made 

23  under  this  subsection.  To  the  extent  that  the  inspector  detcr- 

24  mines  that  more  than  one  representative  from  each  party 

25  would  further  aid  the  inspection,  he  can  permit  each  party 
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1  ro  have  an  equal  number  of  such  additional  representatives. 

2  However,  only  one  such  representative  of  miners  who   is 

3  an  employee  of  the  operator  shall  be  entitled  to  suffer  no  loss 

4  of  pay  as  a  result  of  such  participation  under  the  provision 
9  of  this  subsection.  Compliance  with  this  subsection  shall  not 

6  be  a  jurisdictional  prerequisite  to  the  enforcement  of  any  pro- 

7  vision  of  this  Act. 

8  "(f)  (1)    Any  miners  or  representatives  of  miners  who 

9  believe    that    a    violation    of    a    health    or    safety    standard 

10  exists    that    threatens    harm,    or   that   an    imminent   danger 

11  exists,   may   request  an   inspection   by  giving  notice   to   the 

12  Secretary  or  his  authorized  representative  of  such  violation 

13  or  danger.  Any  such  notice  shall  be  reduced  to  writing,  shall 

14  set  forth  with  reasonable  particularity  the  grounds  for  the 

15  notice,  and  shall  be  signed  by  the  miners  or  representative 

16  of  miners,  and  a  copy  shall  be  provided  the  operator  or  his 

17  agent  at  the  time  of  inspection,  except  that,  upon  the  request 

18  of  the  person  giving  such  notice,  his  name  and  the  names 

19  of  individual  miners  referred  to  therein  shall  not  appear  in 

20  such  copy  or  on  any  record  published,  released,  or  made 

21  available  pursuant  to  subsection  (g)  of  this  section.  If  upon 

22  receipt  of  such  notification  the  Secretary  determines  there 

23  are  reasonable  grounds  to  believe  that  such  violation  or  dan- 

24  ger  exists,  he  shall  make  a  special  inspection  in  accordance 

25  with  the  provisions  of  this  section  as  soon  as  practicable,  to 
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1  determine  if  such  violation  or  danger  exists.  If  the  Secretary 

2  determines  there  are  no  reasonable  grounds  to  believe  that  a 

3  violation  or  danger  exists  he  shall  notify  the  miners  and 

4  representative  of  the  miners  in  writing  of  such  determination. 

5  "  (2)  Prior  to  or  during  any  inspection  of  a  mine,  any 

6  miners  or  representatives  of  miners  employed  in  such  mine 

7  may  notify  the  Secretary  or  any  representative  of  the  Sec- 

8  retary  responsible  for  conducting  the  inspection,  in  writing, 

9  of  any  violation  of  this  Act  or  of  an}7  imminent  danger 

10  which  they  have  reason  to  believe  exists  in  such  mine.  The 

11  Secretary  shall,  by  regulation,  establish  procedures  for  in- 

12  formal  review  of  any  refusal  by  a  representative  of  the  Sccre- 

13  tary  to  issue  a  citation  with  respect  to  any  such  alleged 

14  violation  or  order  with  respect  to  such  danger  and  shall 

15  furnish  the  miners  or  representative  of  miners  requesting 

16  such  review  a  written  statement  of  the  reasons  for  the  Sec- 

17  retary's  final  disposition  of  the  case. 

18  "  (g)  (1)   The  Secretary  and  Secretary  of  Health,  Edu- 

19  cation,  and  Welfare  are  authorized  to  compile,  analyze,  and 

20  publish,  cither  in  summary  or  detailed  form,  all  reports  or 

21  information  obtained  under  this  section. 

22  "  (2)   The  Secretary  and  the  Secretary  of  Health,  Edu- 

23  cation,  and  Welfare  shall  each  prescribe  such  rules  and  regu- 

24  lations  as  they  may  deem  necessary  to  carry  out  their  respon- 
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1  sibilities   under   this    Act,    including   rules   and    regulations 

2  dealing  with  the  inspection  of  mines  subject  to  this  Act. 

3  "  (h)  Whenever  the  Secretary  finds  that  a  mine  liberate! 

4  excessive  quantities  of  methane  or  other  explosive  pises  dur- 

5  ing  its  operations,  or  that  a  methane  or  other  gas  ignition  or 

6  explosion  lias  occurred  in  such  mine  which  resulted  in  death 

7  or  serious  injury  at  any  time  during  the  previous  five  years,  or 

8  that  there  exists  in  such  mine  some  other  especially  hazardous 

9  condition,  he  shall  provide  a  minimum  of  one  spot  inspection 

10  by  his  authorized  representative  of  all  or  part  of  such  mine 

11  during    every    live    working    days    at     irregular    intervals. 

12  For  purposes  of  this  subsection,  liberation  of  excessive  quan- 

13  tities  of  methane  or  other  explosive  gases  shall  mean  liberation 
11  of  more  than  one  million  cubic  feet  of  methane  or  other 

15  explosive  gases  during  a  twenty-four  hour  period:  Provided, 

16  however,  That  when  the  Secretary  finds  that  a  mine  liberates 

17  more  than  five  hundred  thousand  cubic  feet  of  methane  or 

18  other  explosive   gases   during  a   twenty-four  hour   period, 

19  he  shall  provide  a  minimum  of  one  spot  inspection  by  his 

20  authorized  representative  of  all  or  part  of  such  mine  every 

21  ten  working  days  at  irregular  intervals;  Provided  further, 

22  That  when  the  Secretary  finds  that  a  mine  liberates  more 

23  than  two  hundred  thousand  cubic  feet  of  methane  or  other 

24  explosive  gases  during  a  twenty-four  hour  period,  he  shall 
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1  provide  a  minimum  of  one  spot  inspection  by  his  authorized 

2  representative  of  all  or  part  of  such  mine  ever}7  fifteen  work- 

3  ing  days  at  irregular  intervals. 

4  "  (i)    In  the  event  of  any  accident    (whether  or  not 

5  resulting  in  an  injury  or  death)    occurring  in  a  mine,  the 

6  operator  shall  promptly  notify   the  Secretary  thereof  and 

7  shall  take  appropriate  measures  to  prevent  the  destruction 

8  of  any   evidence   which   would  assist   in   investigating   the 

9  cause  or  causes  thereof.  In  the  event  of  any  accident  oc- 

10  curring   in   a   mine   where    rescue   and   recovery   work    is 

11  necessary,  the  Secretary  or  an  authorized  representative  of 

12  the  Secretary  shall  take  whatever  action  he  deems  appro- 

13  priate  to  protect  the  life  of  any  person,  and  he  may,  if  he 

14  deems  it  appropriate,  supervise  and  direct  the  rescue  and 

15  recovery  activity  in  such  mine. 

16  "  (j)  In  the  event  of  any  accident  occurring  in  a  mine, 

17  an  authorized  representative  of  the  Secretary,  when  present, 

18  may  issue  such  orders  as  he  deems  appropriate  to  insure 

19  the  safety  of  any  person  in  the  mine,  and  the  operator  of 

20  such  mine  shall  obtain  the  approval  of  such  representative, 

21  in  consultation  with  appropriate  State  representatives,  when 

22  feasible,  of  any  plan  to  recover  any  person  in  the  mine  or 

23  to  recover  the  mine  or  return  affected  areas  of  the  mine 

24  to  normal. 
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1  "citations  and  orders 

2  "Sec.   105.    (a)  (1)    If,   upon  inspection  or  investiga- 

3  tion,  the  Secretary  or  bis  authorized  representative  believes 

4  that  an  operator  of  a  mine  subject  to  this  Act  has  violated 

5  this   All,    or   ruiy    rule,    order,    or    regulation    promulgated 

6  pursuant  to  this  Act,  he  shall,  with  reasonable  promptness, 

7  issue  a  citation  to  the  operator.   Each  citation  shall  be  in 

8  writing  and  shall  describe  with  particularity  the  nature  of 

9  the  violation,  including  a  reference  to  the  provision  of  the 

10  Act,    standard,   rule,   regulation,    or  order  alleged   to   have 

11  been  violated.  In  addition,  the  citation  shall  fix  a  reason- 

12  able   time  for  the  abatement   of  the   violation. 

13  "  (2)  If  a  citation  under  section  105  (a)  ( 1 )  is  issued  for 

14  a  violation  which  the  Secretary  or  his  authorized  representa- 

15  tive  believes  to  have  been  willfully  committed,  or  committed 

16  with  gross  negligence,  and  to  have  subjected  a  miner  or 
1?  miners  to  an  imminent  danger,  the  Secretaiy  or  his  author- 
18  ized  representative  shall  include  in  the  citation  a  charge  that 
1&  the  violation  was  willfully  committed,   or  committed  with 

20  gross  negligence,  and  that  it  subjected  a  miner  or  miners  to 

21  an  imminent  danger,  with  a  specific  description  of  the  danger 

22  or  dangers  involved. 

23  "(b)    If  upon  any  followup  inspection  of  a  mine,  an 

24  authorized  representative  of  the  Secretary  finds  (1)  that  a 
2->  violation  described  in  a  citation  issued  pursuant  to  subsection 
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1  (a)   has  not  been  totally  abated  within  the  period  of  time 

2  as  originally  fixed  therein  or  as  subsequently  extended,  and 

3  (2)  that  the  period  of  time  for  the  abatement  should  not  be 

4  further  extended,  he  shall  find  the  extent  of  the  area  affected 

5  by  the  violation  and  shall  promptly  issue  an  order  requiring 

6  the  operator  of  such  mine  or  his  agent  to  immediately  cause 

7  all  persons  to  be  withdrawn  from,  and  to  be  prohibited  from 

8  entering  such  area  until  an  authorized  representative  of  the 

9  Secretary  determines  that  such  violation  has  been  abated, 

10  except  the  following  persons : 

11  "(1)   Any  person  whose  presence  in  such  area  is 

12  necessary,  in  the  judgment  of  the  operator  of  the  mine, 

13  or  an  authorized  representative   of   the   Secretary,    to 
1^  eliminate  the  danger  described  in  order; 

15  "(2)    Any  public  official  whose  official  duties  re- 

1®  quire  him  to  enter  such  area ;  or 

17  "  (3)  Any  legal  or  technical  consultant,  or  any  rep- 

!8  resentative  of  the  employees  of  the  mine,  who  is  a  cer- 

19  tified  person  qualified  to  make  mine  examinations,  or  is 

20  accompanied  by  such  a  person,  and  whose  presence  in 

21  such  area  is  necessary,  in  the  judgment  of  the  operator 

22  of  the  mine  or  an  authorized  representative  of  the  Sec- 

23  retary,  for  the  proper  investigation  of  the   conditions 
•^  described  in  the  order. 

25  "(c)  (1)    In  the  case  of  a  violation  of  any  safety  or 
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1  health  standard  which  is  of  such  nature  as  could  significantly 

2  and  substantially  contribute  to  the  cause  and  effed  of  a  mine 

3  safety  or  health  hazard,  and  which  is  caused  by  an  unwar- 

4  ranted  failure  of  >uch  operator  to  comply  with  such  safety 

5  or  health  standards  the  citation  shall  include  a  statement  to 

6  that  eflect.  If.  during  the  same  inspection  or  any  subsequent 

7  inspection  of  such  mine  within  ninety  days  after  the  issuance 

8  of  such  citation,  an  authorized  representative  of  the  Secretary 

9  finds  another  violation  of  any  safety  or  health  standard  and 

10  finds  such   violation   to  he  aho  caused   by  an  unwarranted 

11  failure  of  such  operator  to  BO  comply,  he  -hall  forthwith  issue 

12  an  order  requiring  the  operator  to  cause  all  persons  in  the 

13  area  affected  by  such  violations,  except  those  person^  referred 

14  to  in  suhsection    (h)   of  thifl  section,  to  he  withdrawn  from, 

15  and  to  he  prohibited  from  entering,  such  area  until  an  author- 

16  ized  representative   of   the  Secretary   determines   that  such 

17  violation  has  heen  ahated. 

18  "(2)    If  a  withdrawal  order  with  respect  to  any  area 

19  in  a  mine  has  been  issued  pursuant  to  paragraph  ( 1 )  of  this 

20  subseetion,  a  withdrawal  order  shall  promptly  be  issued  by 

21  an  authorized  representative  of  the  Secretary  who  finds  upon 

22  any   subsequent  inspection    the   existence    in    the   mine   of 

23  other  unwarranted  violations  until  such  time  as  an  inspec- 

24  tion  of  such  mine  discloses  no  such  violations.  Following  an 

25  inspection  of  the  mine  which  discloses  no  unwarranted  viola- 
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1  tions,  the  provisions  of  paragraph    (1)    of  this  subsection 

2  shall  again  be  applicable  to  that  mine. 

3  "  (d)  During  the  abatement  period  for  a  violation  of  the 

4  applicable  limit  on  the  concentration  of  respirable  dust,  the 

5  operator  of  the  mine  shall  cause  samples  described  in  section 

6  202(a)   of  this  Act  to  be  taken  of  the  affected  area  during 

7  each  production  shift. 

8  "As  soon  as  possible  after  an  order  relating  to  failure  to 

9  abate   excessive   dust  concentrations   is   issued,    the   Secre- 

10  tary,  upon  request  of  the  operator,  shall  dispatch  to  the  mine 

11  involved  a  person  or  team  of  persons,  to  the  extent  such 

12  persons  are  available,  who  are  knowledgeable  in  the  methods 

13  and  means  of  controlling  and  reducing  respirable  dust.  Such 

14  person  or  team  of  persons  shall  remain  at  the  mine  involved 

15  for  such  time  as  they  shall  deem  appropriate  to  assist  the 

16  operator  in  reducing  respirable  dust  concentration.   While 

17  at  the  mine,  such  persons  may  require  the  operator  to  take 

18  such  actions  as  the}7  deem  appropriate  to  insure  the  health 

19  of  any  person  in  the  mine. 

20  "(e)  (1)    If,  upon  any  inspection  or  investigation  pur- 
2i  suant  to  section  104  of  this  Act,  the  Secretary  or  an  author- 

22  ized  representative  shall  find  employed  at  a  mine  a  miner 

23  who  has  not  received  the  requisite  safety  training  under  sec- 

24  tion  317A  of  this  Act,  the  Secretary  or  an  authorized  repre- 

25  sentative  shall  issue  an  order  under  this  section  which  declare 
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1  such  miner  to  be  a  hazard  to  himself  and  to  others,  and 

2  requiring  that  such  miner  be  immediately  withdrawn  from 
:\  the  mine,  and  be  prohibited  from  entering  the  mine  until  an 
4  authorized  representative  of  the  Secretary  determines  that 
r>  such  miner  has  received  the  training  required  by  section 
G  317 A  of  this  Act. 

7  "  (2)   No  miner  who  is  ordered  withdrawn  from  a  mine 

8  under  paragraph  ( 1 )  of  this  subsection  shall  be  discharged 
0  or  otherwise  discriminated  against  because  of  such  order; 

JO  and  no  miner  who  is  ordered  withdrawn  from  a  mine  under 

]  l  paragraph   ( 1 )   of  this  subsection  shall  suffer  a  loss  of  com- 

32  pensation   during   the  period  necessary  for  such  miner  to 

13  receive  such  training  and  for  an  authorized  representative 

14  of  the  Secretary  to  determine  that  such  miner  has  received 

15  the  requisite  training. 

16  "  (f)  Each  citation  or  order  issued  under  this  section,  or 

17  a  copy  or  copies  thereof,  shall  be  prominently   posted  in 

18  accordance  with  section  110  of  this  Act,  and  as  prescribed  in 

19  regulations  issued  by  the  Secretary. 

20  "  (g)  Xo  citation  may  be  issued  under  this  section  after 

21  the  expiration  of  six  months  following  the  occurrence  of  any 

22  violation. 

23  ■"  (h)    Any  order  issued  under  subsection    (b)    or    (c) 

24  shall  remain  in  effect  until  revoked  by  the  Secretary  or  modi- 


219 


1  fied  or  vacated  by  the  Commission  or  the  courts  pursuant  to 

2  section  106(c)   or  107(a). 

3  "PROCEDURE  FOR  ENFORCEMENT 

4  "Sec.  106.   (a)   If,  after  an  inspection  or  investigation 

5  the  Secretary  issues  a  citation  or  order  under  section  105, 

6  he  shall,  within  a  reasonable  time  after  the  termination  of 

7  such  inspection  or  investigation,  notify  the  operator  by  cer- 

8  tified  mail  of  the  civil  penalty  proposed  to  be  assessed  under 

9  section  111  (a)  for  the  violation  cited  and  that  the  operator 

10  has  fifteen  working  days  within  which  to  notify  the  Secretary 

11  that  he  wishes  to  contest  the  citation  or  proposed  assessment 

12  of  penalty.  If  the  citation  contains  a  charge  under  section 

13  105(a)  (2),  the  Secretary's  notification  under  the  subsec- 

14  tion  shall   include   a  proposed  civil   penalty  closure  order 

15  under  section    111(d)    in   addition   to   the   proposed   civil 

16  monetary  penalty.  If,  within  fifteen  working  days  from  the 

17  receipt  of  the  notice  issued  by  the  Secretary,  the  operator 

18  fails  to  notify  the  Secretary  that  he  intends  to  contest  the 

19  citation  or  the  proposed  penalty  or  penalties,  and  no  notice 

20  is  filed  by  any  employee  or  representative  of  employees 
2i  under  subsection    (c)    of  this  section  within  such  time,  the 

22  citation  and  the  penalty  or  penalties,  as  proposed,  shall  be 

23  deemed  a  final  order  of  the  Commission  and  not  subject  to 
04  review  by  any  court  or  agency.  Refusal  by  the  operator  or 
25  his  agent  to  accept  certified  mail  containing  a  notice  under 

n  ■  ; 
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1  this  subsection  shall  constitute  receipt  thereof  within   the 

2  meaning  of  this  subsection. 

3  "(b)   If  the  Secretary  has  reason  to  believe  that  an  oper- 

4  ator  has  failed  to  correct  a  violation  for  which  a  citation  has 

5  been  issued  within  the  period  permitted  for  its  correction 

6  (which  period  shall  not  end  until  the  entry  of  a  final  order  by 

7  the  Commission,  in  the  case  of  any  review  proceedings  under 

8  this  section  initiated  by  the  operator  wherein  the  Commission 

9  orders,  after  an  expedited  hearing,   the  suspension  of  the 

10  abatement  requirements  of  the  citation  after  determining  that 

11  the  operator  will  suffer  irreparable  loss  or  damage  from  the 

12  application  of  those  requirements) ,  the  Secretary  shall  notify 

13  the  operator  by  certified  mail  of  such  failure  and  of  the 

14  penalty  proposed  to  be  assessed  under  section  111  by  reason 

15  of  such  failure,  and  that  the  operator  has  fifteen  working 

16  days  within  which  to  notify  the  Secretary  that  he  wishes  to 

17  contest  the  Secretary's  notification  or  the  proposed  assessment 

18  of  penalty.  If,  within  fifteen  working  days  from  the  receipt  of 

19  notification  issued  by  the  Secretary,  the  operator  fails  to 

20  notify  the  Secretary  that  he  intends  to  contest  the  notification 

21  or  proposed  assessment  of  penalty,  the  notification  and  assess- 

22  ment,  as  proposed,  shall  be  deemed  a  final  order  of  the  Com- 

23  mission  and  not  subject  to  review  by  any  court  or  agency. 

24  Refusal  by  the  operator  or  his  agent  to  accept  certified  mail 

25  containing  a  notification  issued  under  this  subsection  shall 
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1  constitute    receipt    thereof    within    the    meaning    of    this 

2  subsection. 

3  1     >  ■:  person  shall  discharge  or  in  any  manner 

4  discriminate  against  or  interfere  with  the  exercise  of  the 

5  statutory  rights  of  any  mine  employee  or  applicant  for  em- 

6  ployment  subject  to  this  Act  because  such  employee  has  filed 

7  or  made  a  complaint  under  or  related  to  this  Act.  including 

8  a  complaint  notifying  the  operator  or  the  operator's  agent, 

9  or  the  employee's  labor  or  health  and  safety  representative 

10  of  an  alleged  danger  or  safety  or  health  violation  in  the  mine. 

11  or  because  such  employee  is  the  subject  of  medical  evalua- 
:ions  and  potential  transfer  under  a  standard  published  pur- 

13  suant   to   section    K>2(a)    of   thi-    Act.    or    because    such 

14  employee  has  instituted  or  caused  to  be  instituted  any  pro- 
l"  eeeding  under  or  related  to  this  Act  or  has  testified  or  is 
16  about  to  testify  in  any  such  proceeding,  or  because  of  the 
IT  i            by  such  employee  on  behalf  of  himself  or  others  oi 

18  any  statutory  right  arlorded  by  this  Act. 

19  _     Any  mine  employee  or  applicant  for  employment 

20  who  believes  that  he  has  been  discharged,  interfered  with, 

21  or  otherwise  discriminated  against  by  any  person  in  viola- 

22  tion  of  this  subsection  may.  within  thirty  days  after  such 

23  violation  occurs,  file  a  complaint  with  the  Secretary  alleging 
A  >»ch  discrimination.  Tpon  receipt  of  such  complaint,  the 
25  Secretary  shall  cause  such  investigation  to  be  made  as  he 
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1  deems  appropriate.  If  upon  such  investigation,  the  Secre- 

2  tary  determines  that  the  provisions  of  this  subsection  have 

3  been  violated,  he  shall  immediately  file  a  complaint  with  the 

4  Commission,  with  service  upon  the  alleged  violator  and  the 

5  mine  employee  or  applicant  for  employment,  alleging  such 

6  discrimination  or  interference  and  proposing  an  order  grant- 

7  ing  appropriate  relief.  The  Commission  shall  afford  an  op- 

8  portunity  for  a  hearing   (in  accordance  with  section  554  of 

9  title  5,  United  States  Code,  but  without  regard  to  subsection 

10  (a)  (H)  of  such  section)  and  thereafter  shall  issue  an  order. 

11  based  upon  findings  of  fact,  affirming,  modifying,  or  vacating 

12  the  Secretary's  proposed  order,  or  directing  other  appropri- 

13  ate  relief;  and  such  order  shall  become  final  thirty  days  after 

14  its  issuance.  The  Commission  shall  have  authority  in  such 

15  proceedings  to  require  a  person  committing  a  violation  of 

16  this  subsection  to  take  such  affirmative  action  to  abate  the 

17  violation  as  the  Commission  deems  appropriate,  including, 

18  but  not  limited   to,   the   rehiring   or   reinstatement   of   the 

19  employee  to  his  former  position  with  back  pay  and  interest. 

20  The  complaining  employee  or  applicant  may  present  addi- 

21  tional  evidence  on  his  own  behalf  during  any  hearing  held 

22  pursuant  to  this  paragraph. 

23  "        "(3)   Within  ninety  days  of  the  receipt  of  a  complaint 

24  filed  under  paragraph   (2)   of  this  subsection,  the  Secretary 

25  shall  notify  the  mine  employee  or  applicant  for  employment, 
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1  in  writing,  of  his  determination  whether  a  violation  has  oc- 

2  curred.  If  the  Secretary,  upon  investigation,  determines  that 

3  the  provisions  of  this  subsection  have  not  been  violated,  the 

4  .  complainant  shall  have  the  right,  within  thirty  days  of  notice 

5  of  the  Secretary's  determination,  to  file  an  action  in  his  own 

6  behalf  before  the  Commission,   charging  discrimination  or 

7  interference  in  violation  of  paragraph  ( 1 )  of  this  subsection. 

8  The  Commission  shall  afford  an  opportunity  for  a  hearing 

9  (in  accordance  with  section  554  of  title  5,  United  States 

10  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  sec- 

11  tion) ,  and  thereafter  shall  issue  an  order,  based  upon  find- 

12  ings    of   fact,    dismissing   or   sustaining   the    complainant's 

13  charges  and,  if  the  charges  are  sustained,  granting  such  relief 

14  as  it  deems  appropriate,  including,  but  not  limited  to,  an 

15  order  requiring  the  rehiring  or  reinstatement  of  the  mine 

16  employee  or  applicant  for  employment  to  his  former  position 

17  with  back  pay  and  interest.  Such  order  shall  become  final 

18  thirty  days  after  its  issuance.  Whenever  an  order  is  issued 

19  sustaining  the  employee's  charges  under  this  paragraph,  a 

20  sum  equal  to  the  aggregate  amount  of  all  costs  and  expenses 

21  (including  attorney's  fees)   as  determined  by  the  Commis- 

22  sion  to  have  been  reasonably  incurred  by  the  mine  employee 

23  or  applicant  for  employment  for,  or  in  connection  with,  the 

24  institution  and  prosecution  of  such  proceedings  shall  be 

25  assessed  against  the  person  committing  such  violation.  Pro- 
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1  eeedings  under  this  section  shall  be  expedited  by  the  Secre- 

2  tary  and  the  Commission.  Any  order  issued  by  the  Commis- 

3  sion  under  this  paragraph  shall  be  subject  to  judicial  review 

4  in  accordance  with  section  107  of  this  Act.  Violations  by  any 

5  person  of  paragraph  (1)  of  this  subsection  shall  be  subject 
(j  to  the  provisions  oi  section  10i)  and  111  (a)  of  this  title.". 
7  "(d)  U,  within  fifteen  working  days  of  receipt  thereof, 
3  an  operator  oi'  a  mine  notifies  the  Secretary  that  he  intends  to 
9  contest  the  issuance  or  modification  of  an  order  issued  under 

10  section  105,  or  a  notification  issued  under  subsection  (a)  or 

11  (b)    of  this  lection,  or  the  reasonableness  of  the  length  of 

12  abatement  time  fixed  in  a  citation  or  modification  thereof 

13  issued  under  section  105,  or  any  miner  or  representative  of 

14  miners  notifies  the  Secretary  of  an  intention  to  contest  the 

15  issuance,  modification,  or  termination  of  any  order  issued 

16  under  section  L05,  or  the  reasonableness  of  the  length  of  time 

17  set  for  abatement  by  a  citation  or  modification  thereof  issued 

18  under  section   105,  the  Secretary  shall  immediately  advise 

19  the  Commission  of  such  notification,   and   the  Commission 

20  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 

21  section  554  of  title  5,  United  States  Code,  but  without  regard 

22  to  subsection   (a)  (3)   of  such  section),  and  thereafter  shall 

23  issue  an  order,  based  on  findings  of  fact,  affirming,  modifying, 

24  or  vacating  the  Secretary's  citation,  order,  or  proposed  pen- 

25  alty,  or  directing  other  appropriate  relief;  such  order  shall 
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1  become  final  thirty  days  after  its  issuance.  The  rules  of  proce- 

2  dure  prescribed  by  the  Commission  shall  provide  affected 

3  miners  or  representatives  of  affected  miners  an  opportunity 

4  to  participate  as  parties  to  hearings  under  this  section.  The 

5  Commission   shall    take    whatever   action    is    necessary    to 

6  expedite  proceedings  for  hearing  appeals  of  orders  issued 

7  under  section  105.  The  Commission  may  not  grant  temporary 

8  relief  from  the  issuance  of  any  order  under  subsection  105  (c) 

9  of  this  Act. 

10  "judicial  review 

11  "Sec.  107.    (a)   Any  person  adversely  affected  or  ag- 

12  grieved  by  an  order  of  the  Commission  issued  under  this  Act 

13  may  obtain  a  review  of  such  order  in  any  United  States  court 

14  of  appeals  for  the  circuit  in  which  the  violation  is  alleged  to 

15  have  occurred  or  where  the  operator  has  its  principal  office, 

16  or  in  the  United  States  Court  of  Appeals  for  the  District 

17  of  Columbia  Circuit,  by  filing  in  such  court  within  thirty 

18  days  following  the  issuance  of  such  order  a  written  petition 

19  praying  that  the  order  be  modified  or  set  aside.  A  copy  of 

20  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 

21  the  court  to  the  Commission  and  to  the  other  parties,  and 

22  thereupon  the  Commission  shall  file  in  the  court  the  record 

23  in  the  proceeding  as  provided  in  section  2112  of  title  28, 

24  United  States  Code.  Upon  such  filing,  the  court  shall  have 

25  exclusive  jurisdiction  of  the  proceeding  and  of  the  question 
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1  determined  therein,  and  shall  have  power  to  grant  such  tem- 

2  porary  relief  or  restraining  order  as  it  deems  just  and  proper, 

3  and  to  make  and  enter  upon  the  pleadings,  testimony,  and 

4  proceedings  set  forth  in  such  record  a  decree  affirming,  modi- 

5  fying,  or  setting  aside,  in  whole  or  in  part,  the  order  of  the 

6  Commission  and  enforcing  the  same  to  the  extent  that  such 

7  order  is  affirmed  or  modified.  The  commencement  of  proceed- 

8  ings  under  this  subsection  shall  not,  unless  ordered  by  the 

9  court,  operate  as  a  stay  of  the  order  of  the  Commission.  No 

10  objection  that  has  not  been  urged  before   the  Commission 

11  shall  be  considered  by  the  court,  unless  the   failure  or  neglect 

12  to  urge  such  objection  shall  be  excused  because  of  extraordi- 
lo  nary  circumstances.  The  findings  of  the  Commission  with  re- 

14  spect  to  questions  of  fact,  if  supported  by  substantial  evidence 

15  on  the  record  considered  as  a  whole,  shall  be  conclusive.  If 

16  any  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 

17  tional  evidence  and  shall  show  to  the  satisfaction  of  the  court 

18  that  such  additional  evidence  is  material  and  that  there  were 

19  reasonable  grounds  for  the  failure  to  adduce  such  evidence  in 

20  the  hearing  before  the  Commission,  the  court  may  order  such 

21  additional  evidence  to  be  taken  before  the  Commission  and 

22  to  be  made  a  part  of  the  record.  The  Commission  may  modify 

23  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason 

24  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 

25  such  modified  or  new  findings,  which  findings  such  respect 
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1  to  question  of  fact,  if  supported  by  substantial  evidence  on 

2  the  record  considered  as  a  whole,  shall  be  conclusive.  The 

3  Commission   may   modify   or   set  aside   its   original   order 

4  by  reason  of  such  modified  or  new  findings  of  fact.  Upon 

5  the  filing  of  the  record  with  it,  after  such  remand  proceedings, 

6  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg- 

7  ment  and  decree  shall  be  final,  except  that  the  same  shall  be 

» 

3  subject  to  review  by  the  Supreme  Court  of  the  United  States, 

9  as  provided  in  section  1254  of  title  28,  United  States  Code. 

10  Petitions  filed  under  this  subsection  shall  be  heard  expedi- 

11  tiously. 

12  "  (b)  The  Secretary  may  also  obtain  review  or  enforce- 

13  ment  of  any  final   order   of  the   Commission   by   filing  a 

14  petition  for  such  relief  in  the  United  States  court  of  appeals 

15  for  the  circuit  in  which  the  alleged  violation  occurred  or 

16  in  which  the  operator  has  its  principal  office  or  in  the  Court 

17  of  Appeals  for  the  District  of  Columbia  Circuit,  and  the  pro- 

18  vision  of  subsection    (a)    shall  govern  such  proceedings  to 

19  the  extent  applicable.  If  no  petition  for  review,  as  provided 

20  in  subsection   (a) ,  is  filed  within  thirty  days  after  issuance 

21  of  the  Commissioner's  order,  the  Commission's  findings  of 

22  fact  and  order  shall  be  conclusive  in  connection  with  any 

23  petition  for  enforcement  which  is  filed  by   the  Secretary 

24  after  the  expiration  of  such  thirty-day  period.  In  any  such 

25  case,  as  well  as  in  the  case  of  a  noncontested  citation  or 
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1  notification  by  the  Secretary  which  has  become  a  final  order 

2  of  the  Commission  under  subsection   (a)   or   (b)   of  section 

3  106,  the  clerk  of  the  court,  unless  otherwise  ordered  by  the 

4  court,  shall  forthwith  enter  a  decree  enforcing  the  order  and 

5  shall  transmit  a  copy  of  such  decree  to  the  Secretary  and  the 

6  operator  named  in  the  petition.  In  any  contempt  proceeding 

7  brought  to  enforce  a  decree  of  a  court  of  appeals  entered 

8  pursuant  to  this  subsection   or  subsection    (a),   the  court 

9  of  appeals   may   assess    the   penalties    provided   in   section 

10  111,  in  addition  to  invoking  any  other  available  remedies. 

11  "PBOCBDUBBS  TO  COUNTERACT  DANGEBOUS  CONDITIONS 

12  "Sec.  108.   (a)  If,  upon  any  inspection  or  investigation 

13  of  a  mine  which  is  subject  to  this  Act,  an  authorized  repre- 

14  sentative  of  the  Secretary  finds  that  conditions  of  practices 

15  in  such  mine  are  such  that  an  imminent  danger  exists,  such 

16  representative  shall  determine  the  extent  of  the  area  of  such 

17  mine  throughout  which  the  danger  exists,  and  issue  an  order 

18  requiring  the  operator  of  such  mine  to  cause  all  persons, 

19  except  those  referred  to  in  section  105  (b) ,  to  be  withdrawn 

20  from,  and  to  be  prohibited  from  entering,  such  area  until 

21  an  authorized  representative  of  the  Secretary  determines  that 

22  such  imminent  danger  no  longer  exists.  The  issuance  of  an 

23  order  under  this  subsection  shall  not  preclude  the  issuance 

24  of  a  citation  under  section  105  or  the  proposing  of  a  penalty 

25  under  section  111. 
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1  "(b)  (1)   If,  upon  any  inspection  or  investigation  of  a 

2  mine,  an  authorized  representative  of  the  Secretary  finds 

3  (A)     that   potentially    dangerous    conditions   exist   therein 

4  which  have  not  yet  resulted  in  an  imminent  danger,    (B) 

5  that  such  conditions  cannot  be  effectively  abated  through 

6  the  use  of  existing  technology,  and    (C)    that  reasonable 

7  assurance  cannot  be  provided  that  the  continuance  of  mining 

8  operations  under  such  conditions  will  not  result  in  an  im- 

9  minent  danger,  he  shall  determine  the  area  throughout  which 

10  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 

11  operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall 

12  file  a  copy  thereof,  incorporating  his  findings  therein,  with 

13  the  Secretary  and  with  the  representatives  of  the  miners  of 

14  such  mine.  Upon  receipt  of  such  copy,  the  Secretary  shall 

15  cause  such  further  investigation  to  be  made  as  he  deems 

16  appropriate,  including  an  opportunity  for  the  operator  or  a 

17  representative  of  the  miners  to  present  information  relating 

18  to  such  notice. 

19  "(2)  Upon  the  conclusion  of  such  investigation  and  an 

20  opportunity  for  a  public  hearing  upon  request  by  any  inter- 

21  ested  party,  the  Secretary  shall  make  findings  of  fact,  and 

22  shall,  by  decision  incorporating  such  findings  therein,  either 

23  cancel  the  notice  issued  under  this  subsection  or  issue  an 

24  order  requiring  the  operator  of  such  mine  to  cause  all  persons 

25  in  the  area  affected,  except  those  persons  referred  to  in  sec- 
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1  tion  105  (b ) ,  to  be  withdrawn  from,  and  be  prohibited  from 

2  entering,  such  area  until  the  Secretary,  after  a  public  hearing 

3  affording  all   interested  persons  an  opportunity  to  present 

4  their    views,    determines    that   such    conditions    have    been 

5  abated.  Any  hearing  under  this  paragraph  shall  be  of  record 

6  and  shall  be  subject  to  section  554  of  title  5  of  the  United 

7  States  Code  but  without  regard  to  subsection   (a)  (3). 

8  "(c)  Findings  and  orders  issued  pursuant  to  subsection 

9  (a)  of  this  section  shall  contain  a  detailed  description  of  the 

10  conditions  or  practices  which  cause  and  constitute  a  situation 

11  of  imminent  danger,  and  all  orders  issued  pursuant  to  this 

12  section  shall  contain  a  description  of  the  area  of  the  mine 

13  throughout  which  persons  must  be  withdrawn  and  prohibited. 

14  "(d)    Each  finding  made  and  order  issued  under  this 

15  section  shall  be  given  promptly  to  the  operator  of  the  mine 

16  to  which  it  pertains  by  the  person  making  such  finding  or 

17  order,  and  all  of  such  findings  and  orders  shall  be  in  writing, 

18  and  shall  be  signed  by  the  person  making  them.  Any  order 

19  issued  pursuant  to  subsection   (a)   or   (b)   may  be  annulled, 

20  canceled,  or  revised  by  an  authorized  representative  of  the 
2i  Secretary.  Any  order  issued  under  subsection    (a)    or    (b) 

22  shall  remain  in  effect  until  revoked  by   the  Secretary  or 

23  modified  or  vacated  by  the  Commission,  or  the  courts  pur- 

24  suant  to  section  107  (a)   or  108  (e) . 

25  "(e)  (1)   Any  operator  notified  of  an  order  under  this 
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1  section  or  any  representative  of  miners  notified  of  the  issu- 

2  ance,  modification,  or  termination  of  such  an  order  may  apply 

3  to  the  Commission  within  ten  days  of  such  notification  for 

4  annulment  or  revision  of  such  order.  The  Commission  shall 

5  forthwith  afford  an  opportunity  for  a  hearing  (in  accordance 

6  with  section  554  of  title  5,  United  States  Code,  but  without 

7  regard  to  subsection  (a)  (3)  of  such  section)  and  thereafter 
S  shall  issue  an  order,  based  upon  findings  of  fact,  vacating, 
9  affirming,  modifying,  or  terminating  the  Secretary's  order. 

10  The  Commission  may  not  grant  temporary  relief  from  the 

11  issuance  of  any  order  under  subsection   (a)   of  this  section. 

12  "(2)   The  Commission  shall  take  whatever  action  is 

13  necessary  to  expedite  proceedings  under  this  subsection. 

14  "injunctions 

15  "Sec.  109.  (a)  (1)  The  Secretary  may  institute  a  civil 

16  action  for  relief,  including  a  permanent  or  temporary  injunc- 

17  tion,  restraining  order,  or  any  other  appropriate  order  in  the 

18  district  court  of  the  United  States  for  the  district  in  which  a 

19  mine  is  located  or  in  which  the  operator  of  such  mine  has 

20  his  principal  office,  whenever  such  operator  or  his  agent 

21  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 

22  decision  issued  under  this  Act,  or   (b)   interferes  with,  hin- 

23  ders,  or  delays  the  Secretary  or  his  authorized  representative, 

24  or  the  Secretary  of  Health,  Education,  and  Welfare  or  his 

25  authorized  representative,  in  carrying  out  the  provisions  of 
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1  the  Act,  or  (c)  refuses  to  admit  such  representatives  to  the 

2  mine,  or  (d)  refuses  to  permit  the  inspection  of  the  mine,  or 

3  the  investigation  of  an  accident  or  occupational  disease  oc- 

4  curring  in,  or  connected  with,  such  mine,  or   (e)   refuses  to 

5  furnish  any  information  or  report  requested  by  the  Secretary 

6  or  the  Secretary  of  Health,  Education,  and  Welfare  in  fur- 

7  therance  of  the  provisions  of  this  Act,  or  (f)  refuses  to  per- 

8  mit  access  to,  and  copying  of,  such  records  as  the  Secretary 

9  or  the  Secretary  of  Health,  Education,  and  Welfare  deter- 

10  mines  necessary  in  carrying  out  the  provisions  of  this  Act. 

11  "(2)    The  Secretary  may   institute  a  civil  action  for 

12  relief  including  permanent  or  temporary  injunction,  re- 
1^  straining  order,  or  any  other  appropriate  order  in  the 
14  district  court  of  the  United  States  for  the  district  in  which 
»  the  mine  is  located  or  in  which  the  operator  of  such  mine 
16  has  his  principal  office  whenever  the  Secretary  believes  that 
IT  the  operator  of  a  mine  is  engaged  in  a  pattern  of  violation 

18  of  the  health  and  safety  standards  of  this  Act,  which  in  the 

19  judgment  of  the  Secretary  constitutes  a  continuing  hazard 

20  to  the  health  or  safety  of  miners. 

21  "(b)   In  any  action  brought  under  subsection  (a)  of  this 

22  section,  the  court  shall  have  jurisdiction  to  provide  such  relief 

23  as  may  be  appropriate.  In  the  case  of  an  action  under  sub- 

24  section  (a)  (2) ,  the  court  shall  in  its  order  require  such  as- 

25  surance  or  affirmative  steps  as  it  deems  necessary  to  assure 
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1  itself  that  the  protection  afforded  to  miners  under  this  Act 

2  shall  be  provided  by  the  operator.  Temporary  restraining 

3  orders  shall  be  issued  in  accordance  with  rule  65  of  the  Fed- 

4  eral  Rules  of  Civil  Procedure,  as  amended,  except  that  the 

5  time  limit  in  such  orders,  when  issued  without  notice,  shall 

6  be  seven  days  from  the  date  of  entry.  Except  as  otherwise 

7  provided  herein,  any  relief  granted  by  the  court  to  enforce 

8  an  order  under  clause   (a)   of  this  section  shall  continue  in 

9  effect  until  the  completion  or  final  termination  of  all  proceed- 

10  ings  for  review  of  such  order  under  this  title,  unless,  prior 

11  thereto,  the  district  court  granting  such  relief  sets  it  aside  or 

12  modifies  it.  In  any  action  instituted  under  this  section  to  en- 

13  force  an  order  or  decision  issued  by  the  Commission  or  the 

14  Secretary  after  a  public  hearing  in  accordance  with  section 

15  554  of  title  5  of  the  United  States  Code,  the  findings  of  the 

16  Commission  or  the  Secretary,  as  the  case  may  be,  if  sup- 

17  ported  by  substantial  evidence  on  the  record  considered  as 

18  a  whole,  shall  be  conclusive. 

19  "posting  of  notices,  orders,  and  decisions 

20  "Sec.  110  (a)  At  each  mine  subject  to  this  Act  there 

21  shall  be  maintained  an  office  with  a  conspicuous  sign  desig- 

22  nating  it  as  the  office  of  the  mine,  and  a  bulletin  board  at 

23  such  office  or  at  some  conspicuous  place  near  an  entrance 

24  of  the  mine,  in  such  manner  that  notices,  orders,  citations, 

25  and  decisions  required  by  law  or  regulation  to  be  posted  on 
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1  the  mine  bulletin  board  may  be  posted  thereon,  be  easily 

2  visible  to  all  persons  desiring  to  read  them,  and  be  protected 

3  against  damage  by  weather  and  against  unauthorized  re- 

4  moval.  A  copy  of  any  notice,  order,  citation,  or  decision  re- 

5  quired  by  this  Act  to  be  given  to  an  operator  shall  be  de- 

6  livered  to  the  office  of  the  affected  mine,  and  a  copy  shall 

7  be  immediately  posted  on  the  bulletin  board  of  such  mine 

8  by  the  operator  or  his  agent  for  not  less  than  thirty  days. 

9  "(b)    The  Secretary  shall  (i)  cause  a  copy  of  any  notice, 

10  order,  citation,  or  decision  required  by  this  Act  to  be  given 

11  to  an  operator  to  be  mailed  immediately  to  a  representative 

12  of  the  miners  in  the  affected  mine,  and   (ii)    cause  a  copy 

13  thereof  to  be  mailed  to  the  public  official  or  agency  of  the 

14  State  charged  with  administering  State  laws,  if  any,  relating 

15  to  health  or  safety  in  such  mine.  Such  notice,  order,  citation, 

16  or  decision  shall  be  available  for  public  inspection. 

17  "(c)   In  order  to  insure  prompt  compliance  with  any 

18  notice,  order,  citation,  or  decision  issued  under  this  Act.  the 

19  authorized  representative  of  the  Secretary  may  deliver  such 

20  notice,  order,  citation,  or  decision  to  an  agent  of  the  operator, 

21  and  such  agent  shall  immediately  take  appropriate  measures 

22  to  insure  compliance  with  such  notice,   order,   citation,  or 

23  decision. 

24  "  (d)  Each  operator  of  a  mine  subject  to  this  Act  shall 

25  file  with  the  Secretary  the  name  and  address  of  such  mine 
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1  and  the  name  and  address  of  the  person  who  controls  or 

2  operates  the  mine.  Any  revisions  in  such  names  or  addresses 

3  shall  he  promptly  filed  with  the  Secretary.  Each  operator 

4  of  a  mine  subject  to  this  Act  shall  designate  a  responsible 

5  official  at  such  mine  as  the  principal  officer  in  charge  of 
G  health  and  safety  at  such  mine,  and  such  official  shall  receive 

7  a   copy   of  any  notice,   order,   citation,   or   decision  issued 

8  under  this  Act  affecting  such  mine.  In  any  case,  where  the 

9  mine  is  subject  to  the  control  of  any  person  not  directly 

10  involved  in  the  daily  operations  of  the  mine,   there  shall 

11  be  filed  with  the  Secretary  the  name  and  address  of  such 

12  person  and  the  name  and  address  of  a  principal  official  of 

13  such  person  who  shall  have  overall  responsibility  for  the 

14  conduct  of  an  effective  health  and  safety  program  at  any 

15  mine  subject  to  the  control  of  such  person,  and  such  official 

16  shall  receive  a  copy  of  any  notice,  order,  citation,  or  de- 
^  cision  issued  affecting  any  such  mine.  The  mere  designation 

18  of  a  health  and  safety  official  under  this  subsection  shall  not 

19  be  construed  as  making  such  official  subject  to  any  penalty 

20  under  this  Act. 

21  "penalties 

22  "Sec.  111.  (a)  The  operator  of  a  mine  in  which  occurs 
2^  a  violation  of  a  provision  of  this  Act  or  a  safety  or  health 

24  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order, 

25  or  regulation  promulgated  pursuant  to  this  Act,  shall  be 

20-040  O  -  78  -  16 
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1  assessed  a  civil  penalty  of  not  more  than  $10,000  for  eaeh 

2  such  violation. 

3  "(b)    Any  operator  who  fails  to  correct  a  violation  for 

4  which  a  citation  has  been  issued  under  section  105  (a)  within 

5  the  period  permitted  for  its  correction    (which  period  shall 

6  not  end  until  the  entry  of  a  final  order  by  the  Commission, 

7  in  the  case  of  any  review  proceedings  under  section   106 

8  initiated  by  the  operator  wherein  the  Commission  orders, 

9  after  an  expedited  hearing,  the  suspension  of  the  abatement 

10  requirements  of  the  citation  after  determining  that  the  oper- 

11  ator  will  suffer  irreparable  loss  or  damage  from  the  applica- 

12  tion  of  those  requirements,  or  until  the  entry  of  an  order  of 

13  the  court,  in  the  ease  of  any  review  proceedings  under  sec- 

14  tion  107  initiated  by  the  operator  wherein  the  court  orders 

15  the  suspension  of  the  abatement  requirements  of  the  cita- 

16  tion),  may  be  assessed  a  civil  penalty  of  not  more  than 

17  $1,000  for  each  day  during  which  such  failure  or  violation 

18  continues. 

19  "(c)   Whenever  a  corporate  operator  violates  a  provision 

20  of  this  Act  or  a  safety  or  health  standard  prescribed  by  or 

21  under  this  Act,  or  any  rule,  order,  or  regulation  promulgated 

22  pursuant  to  this  Act,  any  director,  officer,  or  agent  of  such 

23  corporation  who  knowingly  authorized,  ordered,  or  carried 

24  out  such  violation  shall  be  subject  to  the  same  civil  penalties, 
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1  fines,  and  imprisonment  that  may  be  imposed  upon  a  person 

2  under  subsection  (a),  (b),   (e) ,  (f),or  (g)  of  this  section. 

3  "(d)   Any  operator  who  willfully,  or  with  gross  negli- 

4  gence,  violates  a  provision  of  this  Act  or  a  safety  or  health 

5  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order, 

6  or  regulation  promulgated  pursuant  to  this  Act,  and  thereby 

7  causes  a  miner  or  miners  to  be  subjected  to  imminent  danger, 

8  shall  be  subject  to  a  civil  penalty  closure  order  by  the  Com- 

9  mission,  which  order  shall:    (i)   order  the  mine  closed  for  a 

10  specified  period  not  to  exceed  thirty  working  days,   (ii)  pro- 

11  vide  that  the  mine  may  not  be  reopened  after  such  period 

12  except  upon  a  subsequent  order  and  finding  by  the  Commis- 

13  sion  that  no  unabated  safety  or  health  violations  exist  at  such 

14  mine  (except  violations  for  which  the  period  for  abatement 

15  has  not  expired) ,  and  (iii)  provide  that  during  the  period  of 

16  closure  the  operator  shall  pay  the  miners  at  their  regular 

17  hourly  rates  for  the  hours  they  would  have  worked  had  the 

18  mine  not  been  ordered  closed,  except  any  miner  or  miners 

19  found  by  the  Commission  to  have  willfully  or  with  gross 

20  negligence  contributed  to  the  violation  or  violations  which 

21  gave  rise  to  the  closure  order. 

22  "(e)  Any  operator  who  willfully  violates  a  provision  of 

23  this  Act  or  a  safety  or  health  standard  prescribed  by  or  under 

24  this  Act,  or  any  rule,  order,  or  regulation  promulgated  pur- 

25  suant  to  this  Act,  shall,  upon  conviction,  be  punished  by  a 
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1  fine  of  not  more  than  825,000  or  by  imprisonment  for  not 

2  more  than  one  year,  or  by  both ;  exeept  that  if  the  conviction 

3  is  for  a  violation  committed  after  a  first  conviction  of  such 

4  person  for  any  violation  of  this  Act,  punishment  shall  be  a 

5  fine  of  not  more  than  $50,000  or  imprisonment  for  not  more 

6  than  five  years,  or  both. 

7  "(f)     Any   person   who   gives   advance   notice   of  any 

8  inspection  to  be  conducted  under  this  Act  shall,  upon  convic- 

9  tion,  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 

10  imprisonment  for  not  more  than  six  months,  or  by  both. 

11  "(g)    Whoever  knowingly  makes  any  false  statement, 

12  representation,   or  certification   in  any  application,   record, 

13  report,  plan,  or  other  document  filed  or  required  to  be  main- 

14  tained    pursuant    to    this    Act    shall,    upon    conviction,    be 

15  punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprison- 

16  ment  for  not  more  than  six  months,  or  by  both. 

17  "  (h)   Any  operator  who  violates  any  of  the  posting  re- 

18  quirements,  as  prescribed  under  the  provisions  of  this  Act, 

19  shall  be  assessed  a  civil  penalty  of  up  to  $10,000  for  each 

20  violation. 

21  "(i)    Any  miner  who  willfully  violates  the  mandatory 

22  safety   standards   relating   to    smoking   or   the   carrying   of 

23  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

24  civil  penalty  assessed  by  the  Commission  of  not  more  than 

25  $250  for  each  occurrence  of  such  violation. 
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1  "  ( j )   ^Yhoever  knowingly  distributes,   sells,   offers   for 

9    sale,  introduces,  or  delivers  in  commerce  any  equipment  for 

3  use  in  a  mine,  including,  but  not  limited  to,  components 

4  and  accessories  of  such  equipment,  which  is  represented  as 

5  complying  with  the  provisions  of  this  Act,  or  with  any  spec- 

6  ification  or  regulation  of  the  Secretary  applicable  to  such 

7  equipment,  and  which  does  not  so  comply,  shall,  upon 
S  conviction,  be  punished  by  a  fine  of  not  more  than  $25,000 
0    or  by  imprisonment  for  not  more  than  one  year,  or  by  both. 

10  "  (k)    The  Commission  shall  have  authority  to  access 

11  all  civil  penalties  and  to  issue  all  civil  penalty  closure  orders 

12  provided  in  this  Act.  In  assessing  civil  monetary  penalties, 

13  the  Commission  shall  give  due  consideration  to  the  gravity 
of  the  violation,  the  good  faith  of  the  person  charged,  the 
history  of  previous  violations,  and  the  appropriateness  of  the 
penalty  with  respect  to  the  size  of  the  business  of  any  mine 
operator  being  charged:  Provided,  That,  in  proposing  civil 
penalties  under  this  Act,  the  Secretary  may  rely  upon  a  sum- 
mary review  of  the  information  available  to  him  and  shall 

90 

not  be  required  to  make  findings  of  fact  concerning  the  above 
factors. 

99 

"  (1)    Civil  penalties  owed  under  this  Act  shall  be  paid 
to  the  Secretary  for  deposit  into  the  Treasury  of  the  United 

94- 

States  and  shall  accrue  to  the  United  States. 
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1  "(hi)   This  section  shall  not  he  applicable  with  respect 

2  to  title  IV  of  this  Act. 

3  "entitlement  of  mi  neks 

4  "Sec.  112.  If  a  mine  or  area  of  a  mine  is  closed  by 

5  an  order  issued  under  section  104,  section  105,  or  section 

6  108  of  this  title,  all  miners  working  during  the  shift  when 

7  such  order  was  issued  who  are  idled  by  such  order  shall  be 

8  entitled,  regardless  of  the  result  of  any  review  of  such  order, 
i)  to  full  compensation  by  the  operator  at  their  regular  rates  of 

10  pay  for  the  period  they  are  idled,  but  for  not  more  than  the 

11  balance  of  such  shift.  If  such  order  is  not  terminated  prior 

12  to  the  next  working  shift,  all  miners  on  that  shift  who  are 

13  idled  by  such  order  shall  be  entitled  to  full  compensation  by 
1"*  the  operator  at  their  regular  rates  of  pay  for  the  period  they 
1*  are  idled,  but  for  not  more  than  four  hours  of  such  shift.  If  a 

16  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under 

17  section  105  or  section  108  of  this  title  for  a  failure  of  the 

18  operator  to  comply  with  any  health  or  safety  standard,  all 

19  miners  who  are  idled  due  to  such  order  shall  be  fully  com- 

20  pensated  after  all  interested  parties  are  given  an  opportunity 

21  for  a  public  hearing,  which  shall  be  expedited  in  such  cases, 

22  and  after  such  order  is  final  by  the  operator  for  lost  time  at 

23  their  regular  rates  of  pay  for  such  time  as  the  miners  are 
2^  idled  by  such  closing,  or  for  one  week,  whichever  is  the 
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1  lesser.  Whenever  an  operator  violates  or  fails  or  refuses  to 

2  comply  with  any  order  issued  under  section   104,  section 

3  105,  or  section  108  of  this  Act,  all  miners  employed  at  the 

4  affected  mine  who  would  have  been  withdrawn  from,   or 

5  prevented  from  entering,  such  time  or  area  thereof  as  a 

6  result  of  such  order  shall  be  entitled  to  full  compensation  by 

7  the  operator  at  their  regular  rates  of  pay,  in  addition  to  pay 

8  received  for  work  performed  after  such  order  was  issued, 

9  for  the  period  beginning  when  such  order  was  issued  and 

10  ending  when  such  order  is  complied  with,  vacated,  or  ter- 

11  initiated.  The  Commission  shall  have  authority  to  order  com- 

12  pensation  due  under  this  section  upon  the  filing  of  a  com- 

13  plaint  by  a  miner  or  his  representative  and  after  opportunity 

14  for  hearing  subject  to  section  554  of  title  5,  United  States 

15  Code. 

16  "administrative  provisions 

17  "Sec.    113.     (a)     The    Secretary    is    authorized    and 

18  directed  to  administer  the  provisions  of  this  Act  through  a 

19  Mine  Safety  and  Health  Administration  established  under 

20  section  402  of  the  Federal  Mine  Safety  and  Health  Amend- 

21  ments  Act  of  1977.  The  Secretary,  acting  through  the  Assist- 

22  ant  Secretary  for  Mine  Safety  and  Health,  shall  have  author- 

23  ity  to  appoint,  subject  to  the  civil  service  laws,  such  officers 

24  and  employees  as  he  may  deem  necessary  for  the  administra- 

25  tion  of  this  Act,  and  to  prescribe  powers,  duties,  and  responsi- 
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-.  bilities  of  all  officers  and  employees  engaged  in  the  adminis- 

2  tration  of  this  Act. 

3  M  (b)  Except  as  provided  in  section  518  (a)  of  title  28, 

4  United  States  Code,  relating  to  litigation  before  the  Supreme 

5  Court,  the  Solicitor  of  Labor  may  appear  for  and  represent 
q  the  Secretary  in  any  civil  litigation  brought  under  this  Act. 
rj  "the  pedbbal  mine  safety  and  health 

8  in; VIEW    COMMISSION 

0  "Sec.  114.    (a)    The  Federal  Mine  Safety  and  Health 

10  Review  Commission  is  hereby  established.  The  Commission 

H  shall  consist  of  live  members,  appointed  by  the  President  by 

12  and  with  the  advice  and  consent  of  the  Senate,  from  among 

13  persons  who  by  reason  of  training,  education,  or  experience 

14  are  qualified  to  carry  out  the  functions  of  the  Commission 

15  under  this  Act.  The  President  shall  designate  one  of  the 

16  members  of  the  Commission  to  serve  as  Chairman. 

17  "  (b)  (1)  The  terms  of  the  members  of  the  Commission 

18  shall  be  six  years,  except  that — 

19  "  (A)  members  of  the  Commission,  first  taking  office 

20  after  the  date  of  enactment  of  the  Mine  Safety  and 
2i  Health  Amendments  Act  of  1977,  shall  serve,  as  desig- 

22  nated  by  the  President  at  the  time  of  appointment,  one 

23  for  a  term  of  two  years,  two  for  a  term  of  four  years, 

24  and  two  for  a  term  of  six  years;  and 

25  "  (B)  a  vacancy  caused  by  the  death,  resignation,  or 


243 


56 

1  removal  of  any  member  prior  to  the  expiration  of  the 

2  term  for  which  he  was  appointed  shall  be  filled  only  for 

3  the  remainder  of  such  unexpired  term. 

4  Any  member  of  the  Commission  may  be  removed  by  the 

5  President  for  inefficiency,  neglect  of  duy,  or  malfeasance  in 

6  office. 

7  "(2)    The  Chairman  shall  be  responsible  on  behalf  of 

8  the   Commission  for   the   administrative   operations   of   the 

9  Commission.  The  Commission  shall  appoint  such  employees 

10  as  it  deems  necessary  to  assist  in  the  performance  of  the 

11  Commission's   functions   and   to   fix   their   compensation  in 

12  accordance  with  the  provisions  of  chapter  51  and  subchapter 

13  III  of  chapter  53  of  title  5,  United  States  Code,  relating  to 

14  classification  and  general  pay  rates.  Upon  the  effective  date 

15  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 

16  1977,  the  administrative  law  judges  assigned  to  the  Arling- 

17  ton,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 

18  United  States  Department  of  the  Interior,  shall  be  auto- 

19  matically  transferred  in  grade  and  position  to  the  Federal 

20  Mine  Safety  and  Health  Review  Commission.  Xotwithstand- 

21  ing  the  provisions  of  section  559  of  title  5  of  the  United 

22  States  Code,  the  incumbent  Chief  Administrative  Law  Judge 

23  of  the  Office  of  Hearings  and  Appeals  of  the  Department  of 

24  the  Interior  assigned  to   the   Arlington,    Virginia,   facility 

25  shall  have  the  option,  on  the  effective  date  of  the  Federal 
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1  Mine  Safety  and  Health  Amendments  Act  of  1 1)7 7,  of  trans- 

2  ferring  to  the  Commission  as  an  Administrative  Law  Judge, 

3  in  the  same  grade  and  position  as  the  other  Administrative 

4  Law  Judges.  The  Administrative  Law  Judges  (except  those 

5  presiding   over   Indian    Probate    Matters)    assigned    to   the 
(>  Western  facilities  of  the  Office  of  Searings  and  Appeals  of 

7  the  Department  of  the  Interior  shall  remain  with  that  De- 

8  partment  at  their  present  grade  and  position  or  they  shall 

9  have  the  right  to  transfer  on  an  equivalent  basis  to  that  ex- 
it) tended  in  this  paragraph  to  the  Arlington,  Virginia  Admin- 

11  istrative  Law  Judges  in  accordance  with  procedures  estab- 

12  lished  by  the  Civil  Service   Commission.   The  Commission 

13  shall  appoint  such  additional  administrative  law  judges  as 

14  it  deems  necessary  to  carry  out  the  functions  of  the  Com- 
lo  mission.  Assignment,  removal,  and  compensation  of  adminis- 

16  trative  law  judges  shall  be  in  accordance  with  sections  3105, 

17  3344,  5362,  and  7521  of  title  5,  United  States  Code. 

18  "  (c)   The  Commission  is  authorized  to  delegate  to  any 

19  group  of  three  or  more  members  any  or  all  of  the  powers  of 

20  the  Board,  except  that  two  members  shall  constitute  a  quo- 

21  rum  of  any  group  designated  pursuant  to  this  paragraph. 

22  "  (d)  (1)  An  administrative  law  judge  appointed  by  the 

23  Commission  to  hear  matters  under  this  Act  shall  hear,  and 

24  make  a  determination  upon,  any  proceeding  instituted  before 

25  the  Commission  and  any  motion  in  connection  therewith,  as- 
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1  signed  to  such  administrative  law  judge  by  the  chief  adminis- 

2  trative  law  judge  of  the  Commission  or  by  the  Commission, 

3  and  shall  make  a  decision  which  constitutes  his  final  disposi- 

4  tion  of  the  proceedings.  The  decision  of  the  administrative  law 

5  judge  of  the  Commission  shall  become  the  final  decision  of  the 
q  Commission  thirty  days  after  its  issuance  unless  within  such 
7  period  the  Commission  has  directed  that  such  decision  shall 
g  be  reviewed  by  the  Commission  in  accordance  with  para1 
9  graph   (2)   of  this  subsection.  An  administrative  law  judge 

10  shall  not  be  assigned  to  prepare  a  recommended  decision 

11  under  this  Act. 

12  "  (2)  The  Commission  shall  prescribe  rules  of  procedure 

13  for  its  review  of  the  decisions  of  administrative  law  judges  in 

14  cases  under  this  Act  and  which  shall  meet  the  following 

15  standards  for  review   (the  provisions  of  section  557(b)    of 

16  title  5,  United  States  Code,  with  regard  to  the  review  au- 

17  thority  of  the  Commission  are  hereby  expressly  superseded 

18  to  the  extent  that  they  are  inconsistent  with  the  provisions 

19  of  paragraphs    (A),    (B),  and   (C)   of  this  subsection)  : 

20  "(A)  Petitions  for  discretionary  review. — 

21  (i)    Any  party  may  file  and  serve  a  petition  for  dis- 

22  cretionary  review  by  the  Commission  of  a  decision  of 

23  an  administrative  law  judge  within  thirty  days  after  the 

24  issuance  of  such  decision.  Review  by  the  Commission 
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1  shall  not  be  a  matter  of  right  but  of  die  sound  discretion 

2  of  the  Commission. 

3  "  (ii)  Petitions  for  diseretionary  review  shall  be  filed 

4  only  upon  one  or  more  of  the  following  grounds: 

5  ,k  (I)  A  finding  or  eonclusion  of  material  faet  is 

6  qoI  supported  by  substantial  evidence. 

7  " (II)  A  necessary  legal  conclusion  is  erroneous. 

8  "  (III)  The  decision  is  contrary  to  law  or  to  the 

9  duly  promulgated  rules  or  decisions  of  the  Com- 

10  mission. 

11  "  (IV)  A  substantial  question  of  law,  policy,  or 

12  discretion  is  involved. 

13  "(V)    A  prejudicial  error  of  procedure  was 
**                  committed. 

lo  "  (iii)  Each  issue  shall  be  separately  numbered  and 

plainly  and  concisely  stated,  and  shall  be  supported  by 
detailed  citations  to  the  record  when  assignments  of 
eiTor  are  based  on  the  record,  and  by  statutes,  regula- 

19  tions,  or  principal  authorities  relied  upon.  Except  for 


20 


good  cause  shown,  no  assignment  of  error  by  any  party 


21  shall  rely  on  any  question  of  fact  or  law  upon  which 

99 

the  administrative  law  judge  had  not  been  afforded  an 
23 


24 


opportunity  to  pass.  Review  by  the  Commission  shall 
be  granted  only  by  affirmative  vote  of  two  of  the  Com- 
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1  missioners  present  and  voting.  If  granted,  review  shall 

2  be  limited  to  the  questions  raised  by  the  petition. 

3  "  (B)  Eeview  by  commission  at  its  own  initi- 

4  ative. — At  any  time  within  thirty  days  after  the  issu- 

5  ance  of  a  decision  of  an  administrative  law  judge,  the 

6  Commission  may  in  its  discretion  (by  affirmative  vote  of 

7  two  of  the  Commissioners  present  and  voting)  order  the 

8  case  before  it  for  review  but  only  upon  the  ground  that 

9  the  decision  may  be  contrary  to  law  or  Commission  pol- 
io icy,  or  that  a  novel  question  of  policy  has  been  presented. 

11  The  Commission  shall  state  in  such  order  the  specific 

12  issue  of  law,  Commission  policy  or  novel  question  of 

13  policy  involved.  If  a  party's  petition  for  discretionary 
1"*  review  has  been  granted,  the  Commission  shall  not  raise 
15  or  consider  additional  issues  in  such  review  proceedings 
1G  except  in  compliance  with  this  paragraph. 

17  "(C)   Scope  of  review.— For  the  purpose  of  re- 

18  view  by  the  Commission  under  paragraph  (A)  or  (B) 

19  of  this  subsection,  the  record  shall  include   (i)   all  mat- 

20  ters  constituting  the  record  upon  which  the  decision  of 

21  the  administrative  law  judge  was  based,    (ii)    the  rul- 

22  ings  upon  proposed  findings  and  conclusions,  (iii)  the 
2,r*  decision  of  the  administrative  law  judge,  (iv)  the  peti- 
2^  tion  or  petitions  for  discretionary  review,  responses 
2^  thereto,  and  the  Commission's  order  for  review,   aud 
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1  (v)    briefs  filed  on  review.  No  other  material  shall  be 

2  considered  by  the  Commission  upon  review.  The  ad- 

3  ministrative  law  judge's  findings  and  conclusions  of  fact, 

4  as  distinguished  from  policy  determinations,  shall  not 
B  he  set  aside  by  the  Commission  unless  such  findings  or 
(>  conclusions  of  fact  are  unsupported  by  substantial  cvi- 
1            dence  of  record.  The  Commission   either  may  remand 

8  the  case  to   the  administrative   law  judge   for  further 

9  proceedings  as  it  may  direct  or  it  may  affirm,  set  aside, 
1U  or  modify  the  decision  or  order  of  the  administrative  law 
H  judge  in  conformity  with  the  record.  If  tin  Commission 
12  determines  that  farther  evidence  is  necessary  on  an 
1^  issue  of  fact  it  shall  remand  the  case  for  further  pro- 
l^           ceedings  before  the  administrative  law  judge. 

15  "  (e)    In  connection  with  hearings  before  the  Connnis- 

-1"    sion,  or  its  administrative  law  judges,  under  this  Act,  the 

Commission  and  its  administrative  law  judges  may  compel 

the  attendance  and  testimony  of  witnesses  and  the  production 

l^    of  books,  papers,  or  documents  or  objects,  and  to  order  tcsti- 

2^    mony  to  be  taken  by  deposition  at  any  stage  of  the  proceedings 

21    before  them.  Any  person  may  be  compelled  to  appear  and  de- 

pose  and  produce  like  documentary  or  physical  evidence,  in 

the  same  manner  as  witnesses  may  be  compelled  to  appear 

and  produce  evidence  before  the  Commission  and  its  adminis- 

^°    trative  law  judges.  Witnesses  shall  be  paid  the  same  fees  and 
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1  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 

2  States  and  at  depositions  ordered  by  such  courts.  In  case  of  a 

3  contumacy,  failure,  or  refusal  of  any  person  to  obey  a  sub- 

4  pena  or  order  of  the  Commission  or  an  administrative  law 

5  judge,  respectively,  to  appear,  to  testify,  or  to  produce  docu- 

6  mentary   or  physical   evidence,   any   district  court   of   the 

7  United  States  or  the  United  States  courts  of  any  territory 

8  or  possession,  within  the  jurisdiction  of  which  such  person  is 

9  found,  or  resides,  or  transacts  business,  shall,  upon  the  appli- 

10  cation  of  the  Commission,  or  the  administrative  law  judge, 

11  respectively,  have  jurisdiction  to  issue  to  such  person  an  or- 

12  der  requiring  such  person  to  appear,  to  testify,  or  to  produce 

13  evidence  as  ordered  by  the  Commission  or  the  administrative 

14  law  judge,  respectively,  and  any  failure  to  obey  such  order 

15  of  the  court  may  be  punished  by  said  court  as  a  contempt 

16  thereof. 

17  "authorization  of  appropriations 

18  "Sec.   115.  There  are  authorized  to  be  appropriated, 

19  out  of  any  moneys  in  the  Treasuiy  not  otherwise  appro- 

20  priated,  such  sums  as  may  be  necessary  to  carry  out  the 

21  provisions  of  this  title.". 

22  MANDATORY  SAFETY  TRAINING 

23  "Sec.    116.    (a)    Each   operator   shall   have   a   safety 

24  training  program  which  shall  be  approved  by  the  Secretary. 

25  The  Secretary  shall  promulgate  regulations  with  respect  to 
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1  such  safety  training  programs  no  more  than  one  hundred 

2  and  eighty  days  after  the  effective  date  of  the  Federal  Mine 

3  Safety  and  Health  Amendments  Act  of  1977.  Each  training 

4  program  approved  by  the  Secretary  shall  provide  no  less  than 

5  that— 

6  "(1)    new  miners  shnll   receive  no  less  than  forty 

7  hours   of   training    if   they    are    to    work    underground. 

8  Such  training  shall  include  use  of  the  self-rescue  device 

9  and    use    of    respiratory    devices,    hazard    recognition, 

10  escapeways,   walk   around   training,   emergency   proce- 

11  dures,    basic    ventilation,    basic   roof   control,    electrical 

12  hazards,  first  aid,  and  the  health  and  safety  aspects  of 

13  the  task  to  which  he  will  be  assigned ; 

14  "  (2)  new  miners  shall  receive  no  less  than  twenty- 

15  four  hours  of  training  if  they  are  to  work  on  the  sur- 
1G  face.  Such  training  shall  include  use  of  the  self-rescuer 

17  device  and   use   of  respiratory  devices,   hazard  recog- 

18  nition,  emergency  procedures,  electrical  hazards,  first  aid, 

19  walk  around  training  and  the  health  and  safety  aspects 

20  of  the  task  to  which  he  will  be  assigned ; 

2i  "(3)    all  miners  shall  receive  no  less  than  eight 

22  hours  of  refresher  training  no  less  frequently  than  once 

23  each  twelve  months,  except  that  miners  already  cm- 

24  ployed  on  the  effective  date  of  the  Federal  Mine  Safety 

25  and  Health  Amendments  Act  of  1977  shall  receive  this 
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1  refresher  training  no  more  than  ninety  days  after  the 

2  date  of  approval  of  the  training  plan  required  by  this 

3  section ; 

4  "(4)    a^'  miner  who  is  reassigned  to  a  new  task 

5  shall   receive   training   in   accordance   with    a    training 
G  plan  approved  by  the  Secretary  under  this  subsection 

7  in  the  safety  and  health  aspects  specific  to  that  task  prior 

8  to  performing  that  task. 

9  "(b)    Any  safety  training  provided   under  subsection 

10  (a)    of  this  section  shall  be  provided  during  normal  work- 

11  ing  hours.   Miners  shall   be   paid  at   their   normal  rate   of 

12  compensation  while  they  take  such  < raining,  and  new  miners 

13  shall  be  paid  at  their  starting  wage  rate  when  they  lake 

14  the  new  miner  training.  If  such  training  shall  be  given  at 

15  a  location   other  than   the   normal   place  of   work,   miners 

16  shall  also  be  compensated  for  the  additional  costs  they  may 

17  incur  in  attending  such  training  sessions. 

18  "  (c)   Upon  completion  of  each  training  program,  each 

19  operator  shall  certify,  on  a  form  approved  by  the  Secretary, 

20  that  the  miner  has  received  the  specified  training  in  each 

21  subject  area  of  the  approved  safety  training  plan.  A  certifi- 

22  eate  for  each  miner  shall  be  maintained  by  the  operator,  and 

23  shall  be  available  for  inspection  at  the  mine  site,  and  a  copy 

24  thereof  shall  be  given  to  each  miner  at  the  completion  of  such 

25  training.  When  a  miner  leaves  the  operator's  employ,  he  shall 

20-040  O  -  78  -  17 
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1  be  entitled  to  a  copy  of  his  safety  training  certificates.  False 

2  certification  by  an  operator  that  training  was  given  shall  be 

3  punishable  under  section  1 1 1   (a)  and   (h)  of  this  Act;  and 

4  each  safety  training  certificate  shall  indicate  on  its  face,  in 

5  bold  letters,  printed  in  a  conspicuous  manner  the  fact  that 

6  such  false  certification  is  so  punishable. 

7  "(d)    Within  one  hundred  and  eighty  days  after  the 

8  effective  date  of  the  Federal  .Mine  Safely  and  Health  Amend- 

9  nients  Act  of  1977,  the  Secretary  shall  publish  regulations 

10  which  shall  provide  that  mine  rescue  teams  comprised  of 

11  Federal  mine  inspectors  shall  be  maintained  at  each  district, 

12  subdistriet,  and,  where  practicable,  field  office  of  the  Mine 

13  Safety  and  Health  Administration.". 

14  AMENDMENTS  WITH  RESPECT  TO  INTERIM   MANDATORY 

15  HEALTH  STANDARDS 

16  Sec.  202.   (a)  (1)  Section  201  (a)  of  the  Federal  Coal 
n  Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking 

18  out  "coal  mines"  and  inserting  in  lieu  thereof  "mines,  as 

19  applicable". 

20  (2)  Section  201  (b)  of  such  Act  is  amended  by  striking 

21  out  "coal  mine"  and  inserting  in  lieu  thereof  "mine". 

22  (b)    Section  205  of  such  Act  is  amended  by  striking 

23  out  "coal  mining"  and  inserting  in  lieu  thereof  "mining". 

24  (c)  Section  206  of  such  Act  is  amended  by  striking  out 
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1  "coal  mine"  each  time  it  appears  therein  and  inserting  in 

2  lieu  thereof  "mine". 

3  (d)(1)    Section   202(e)    of  the   Federal  Coal   Mine 

4  Health  and  Safety  Act  of   1969  is  amended  to   read  as 

5  follows : 

G  "(e)   References  to  concentrations  of  respirable  dust  in 

7  this  title  means  the  average  concentration  of  respirable  dust 

3  measured  with  a  device  approved  by  the  Secretary  and  the 

9  Secretary  of  Health,  Education  and  Welfare.". 

10  (2)  Section  318  of  the  Federal  Coal  Mine  Health  and 

11  Safety  Act  of  1969  is  amended  by  striking  subsection   (k) 

12  thereof. 

13  AMENDMENTS    WITH    EESPECT    TO    INTEEIM    MANDATOEY 

14  SAFETY  STANDARDS   FOE  UNDEEGROUND   COAL    MINES 

15  Sec.  203.  Title  III  of  the  Federal  Coal  Mine  Health 

16  and  Safety  Act  of  1969  is  amended  by  striking  section  301 

17  (c)  and  (d)  thereof. 

18  TITLE  III— MISCELLANEOUS  PBOVISIONS 

19  TEANSFEE   MATTERS 

20  Sec.  301.    (a)    Except  with  respect  to  the  functions 

21  assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 

22  501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

23  1969,  the  functions  of  the  Secretary  of  the  Interior  under 

24  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 

25  amended,  and  the  Federal  Metallic  and  Nonmetallic  Mine 
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1  Safety  Act  of  1966  are  transferred  to  the  Secretary  of  Labor, 

2  except  those  which  are  expressly  transferred  to  the  Connnis- 

3  sion  by  this  Act. 

4  (b)  (1)    The  mandatory  standards  relating   to  mines, 

5  issued  by  the  Secretary  of  the  Interior  under  the  Federal 

6  Metallic  and  Nonmetallic  Mine  Safety  Act  of   1966  and 

7  standards   and    regulations    under    the    Federal    Coal    Mine 

8  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the 

9  date  of  enactment  of   this   Act  shall   remain   in   effect  as 

10  standards  applicable  to  metallic  and  nonmetallic  mines  and 

11  to  coal  mines  respectively  under  the  Federal  Mine  Safety  and 

12  Health  Act  of  1977  until  such  time  as  the  Secretary  shall 

13  issue  new  or  revised  standards. 

14  (2)   Within  sixty  days  after  the  effective  date  of  this 

15  Act,  the  Secretary  shall  establish  an   advisory   committee 

16  under  section  103  of  the  Federal  Mine  Safety  and  Health 

17  Act  of  1977  which  shall,  within  one  hundred  and  eighty 

18  days  after  the  date  of  the  establishment  of  such  advisory 

19  committee,  review  the  advisory  health  and  safety  standards 

20  issued  by  the  Secretary  of  the  Interior  under  the  Federal 

21  Metallic  and  Nonmetallic  Mine  Safety  Act  of  1966  and  rec- 

22  ommend  to  the  Secretary  which  of  those  standards   (or  any 

23  modification  of  such  standards  which  does  not  substantially 

24  diminish  the  health  and  safety  of  miners)    should  be  pro- 

25  mulgated  as  health  and  safety  standards  under  this  section. 
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1  The  Secretary  shall  publish,  within  sixty  days  after  any 

2  recommendations  of  the  advisory  committee  under  this  para- 

3  graph,  each  of  the  standards  so  recommended  for  adoption 

4  with  or  without  modification  as  a  health  and  safety  standard 

5  under  this  section  by  publication  of  such  standard  in  the 

6  Federal  Kegister,  and  afford  interested  persons  a  period  of 

7  twenty-five  days  after  publication  to  submit  written  data  or 

8  comment.  Within  thirty  days  after  the  close  of  the  comment 

9  period  specified  in  the  preceding  sentence,  the  Secretary  shall 

10  promulgate  by  publication  in  the  Federal  Kegister  a  standard 

11  based  upon  the  advisory  committee  recommended  with  or 

12  without  modification,  and  the  data  and  comments  received 

13  thereon,  unless  the  Secretary  determines  that  such  a  standard 

14  will  not  promote  the  health  and  safety  of  miners  and  pub- 
is fishes  an  explanation  of  that  determination  in  the  Federal 

16  Kegister. 

17  (3)   All  interpretations,  regulations,  and  instructions  of 

18  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 

19  of  Mines,  in  effect  on  the  date  of  enactment  of  this  Act  and 

20  not  inconsistent  with  any  provision   of   this   Act   or  any 

21  amendment  made  by  this  Act,  shall  be  published  in  the  Fed- 

22  eral  Register  and  shall  continue  in  effect  until  modified  or 

23  superseded  in  accordance  with  the  provisions  of  this  Act. 

24  (c)  (1)  All  unexpended  balances  of  appropriations,  per- 

25  sonnel,    property,    records,    obligations,    and    commitments 
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1  which  are  used  primarily  with  respect  to  any  function  trans- 

2  fcrred  under  the  provisions  of  suhsection  (a)  of  this  section 

3  to  the  Secretary  shall  be  transferred  to  the  Department  of 

4  Labor  or  the  Commission,  as  appropriate.  The  transfer  of 

5  personnel  pursuant  to  this  paragraph  shall  be  without  reduc- 

6  tiou  in  classification  or  compensation  for  one  year  after  such 

7  transfer,  except  that  the  Secretary  of  Labor  shall  have  full 

8  authority  to  assign  personnel  during  such  one-year  period  in 

9  order  to  efficiently  carry  out  functions  transferred  to  him 

10  under  this  Act. 

11  (2)  All  orders,  decisions,  determinations,  rules,  regula- 

12  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

13  (A)    which  have  been  issued,  made,  granted,  or  allowed 

14  to  become  effective  in  the  exercise  of  functions  which  are 

15  transferred  under  this  section  by  any  department  or  agency, 

16  any  functions  of  which  are  transferred  by  this  section,  and 

17  (B)   which  are  in  effect  at  the  time  this  section  takes  effect, 

18  shall  continue  in  effect  according  to  their  terms  until  modi- 

19  fied,  terminated,  superseded,  set  aside,  or  repealed  by  the 

20  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health 

21  lvcview  Commission,  by  any  court  of  competent  jurisdiction, 

22  or  by  operation  of  law. 

23  (3)    The  provisions  of  this  section  shall  not  affect  any 

24  proceedings  pending  at  the  time  this  section  takes  effect 

25  before  any  department  or  agency,  functions  of  which  are 
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1  transferred  by  this  section;  except  that  such  proceedings,  to 

2  the  extent  that  they  relate  to  functions  so  transferred,  shall 

3  be  continued  before  the  Secretary  of  Labor  or  the  Federal 

4  Mine  Safety  and  Health  Review  Commission.  Orders  shall 

5  be  issued  in  such  proceedings,  appeals  shall  be  taken  there- 

6  from,  and  payments  shall  be  made  pursuant  to  such  orders, 

7  as  if  this  section  had  not  been  enacted;  and  orders  issued  in 

8  any  such  proceedings  shall  continue  in  effect  until  modified, 

9  terminated,   superseded,    or  repealed   by   the   Secretary   of 

10  Labor,  the  Federal  Mine  Safety  and  Health  Review  Com- 

11  mission,  by  a  court  of  competent  jurisdiction,  or  by  operation 

12  of  law. 

13  (4)   The  provisions  of  this  section  shall  not  affect  suits 

14  commenced  prior  to  the  date  this  section  takes  effect  and  in 

15  all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 

16  judgments  rendered,  in  the  same  manner  and  effect  as  if 

17  this  section  had  not  been  enacted;  except  that  if  before  the 

18  date  on  which  this  section  takes  effect,  any  department  or 

19  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

20  to  a  suit  involving  functions  transferred  to  the  Secretary, 

21  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

22  Xo  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

23  by  or  against  any  department  or  agency  (or  officer  thereof 
2^  in  his  official  capacity)  functions  of  which  are  transferred 
25  bv  this  section,  shall  abate  by  reason  of  the  enactment  of  this 
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1  section.  Causes  of  actions,  suits,  actions,  or  other  proceedings 

2  may  be  asserted  by  or  against  the  United  States  or  the  Secre- 

3  tary  as  may  be  appropriate  and,  in  any  litigation  pending 

4  when  this  section  takes  effect,  the  court  may  at  any  time,  on 

5  its  own  motion  or  that  of  any  party,  enter  an  order  which 

6  will  give  effect  to  the  provisions  of  this  paragraph. 

7  (d)    For  purposes  of  this  section,    (1)    the  term  "func- 

8  tion"  includes  power  and  duty,  and    (2)    the  transfer  of  a 

9  function,  under  any  provision  of  law,  of  an  agency  or  the 

10  head  of  a  department  shall  also  be  a  transfer  of  all  functions 

11  under  such  law  which  are  exercised  by  any  officer  or  offi- 

12  cer  of  such  agency  or  department. 

13  MINI;   SAFETY    AMi    HEALTH   ADMINISTRATION 

11  Sec.  302.    (a)    There  is  established  in  the  Department 

15  of   Labor,    a   Mine   Safety   and   Health   Administration   to 

16  be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 

17  Safety  and  Health  appointed  by  the  President,  by  and  with 

18  the  advice  and  consent  of  the  Senate.  The  Secretary  is  au- 

19  thorized  and  directed,  except  as  specifically  provided  other- 

20  wise,  to  carry  out  his  functions  under  the  Federal  Mine  Safety 

21  and  Health  Amendments  Act  of  1977  through  the  Mine 

22  Safety  and  Health  Administration. 

23  (b)    Section  5315  of  title  5,   United  States  Code,   is 

24  amended    by    adding    at    the    end    thereof    the    following 

25  paragraph : 
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1  "(109)   Assistant    Secretary    of    Labor   for    Mine 

2  Safety  and  Health.". 

3  (c)  (1)   Section  5145  of  title  5,  United  States  Code,  is 

4  amended  by  adding  at  the  end  thereof  the  following  new 

5  paragraph : 

6  "  (64)   Chairman,  Federal  Mine  Safety  and  Health 

7  Review  Commission.". 

8  (2)   Section  5315  of  title  5,  United  States  Code,  is 

9  amended  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "  (109)  Members,  Federal  Mine  Safety  and  Health 

12  Keview  Commission.". 

13  (d)   The  principal  office  of  the  Commission  shall  be  in 

14  the  District  of  Columbia.  Whenever  the  Commission  deems 

15  that  the  convenience  of  the  public  or  of  the  parties  may  be 

16  promoted,  or  delay  or  expense  may  be  minimized,  it  may 

17  hold  hearings  or  conduct  other  proceedings  at  any  other 

18  place. 

19  AMENDMENTS   W1TII   RESPECT   TO   MINE   SAFETY   AND 

20  HEALTH  ADMINISTRATION 

21  Sec.  303.   (a)  (1)  Section  501  (a)  of  the  Federal  Coal 

22  Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking 

23  out  the  word  "coal"  wherever  it  appears  therein,  and  by 

24  striking  out  "The  Secretary  and"  and  inserting  in  lieu  thereof 

25  "The  Secretary  of  the  Interior  and". 
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1  (2)   Section  501  (a)   of  the  Federal  Coal  Mine  Health 

2  and  Safety  Act  of  1969  is  further  amended  by  inserting 

3  immediately  after  paragraph  "(10)"  thereof,  the  following 

4  new  paragraph: 

5  "(11)  to,  upon  the  written  request  by  any  operator 
G  or  authorized  representative  of  miners,  specifying  with 

7  reasonable  particularity  the  grounds  upon  which  such 

8  request  is  made  determine  whether  any  substance  nor- 

9  mally  found  in  a  mine  has  potentially  toxic  effects  in  the 
10  concentrations  normally  found  in  the  mine  or  whether 
H  any  physical  agents  or  equipment  found  or  used  in  a 

12  mine  has  potentially  hazardous  effects,  and  shall  submit 

13  such  determinations  to  both  the  operators  and  miners 

14  as  soon  as  possible;"  and 

13  by  renumbering  the  current  paragraph  "  (11)  "  as  "  (12)  ". 

1G  (o)  Section  501  (b)  of  such  Act  is  amended  by  striking 

17  out  the  word  "coal"  each  time  it  appears  therein  and  by 

18  adding  after  the  word  "Welfare"  the  following:  "through  the 
jej  National  Institute  for  Occupational  Safety  and  Health  estab- 
20  lished  under  the  Occupational  Safety  and  Health  Act  of 
2\  1970";  and  by  striking  out  the  period  at  the  end  thereof 
oo  and   inserting   "of   the   Interior   in   coordination   with   the 

23  Secretary". 

24  (4)  Section  501  (d)  of  such  Act  is  amended  by  striking 

25  out  the  word  "coal". 
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1  (5)  Section  501  of  such  Act  is  further  amended  by  add- 

2  ing  at  the  end  thereof  the  following  new  subsection : 

3  "  (h)  The  Secretary  shall  compile  accurate  statistics  on 

4  work  injuries  and  illnesses  occurring  in  the  manes  subject  to 

5  this  Act". 

6  (b)    Section  502  of  such  Act  is  amended  by  striking 

7  out  the  word  "coal"  each  time  it  appears  therein. 

8  (c)  (1)    Section  503  {a)    of  such  Act  is  amended  by 

9  striking  out  the  word  "coal"  each  time  it  appears  therein. 
10  (2)  Section  503  (b)  of  such  Act  is  amended  by  striking 
13  out  the  word  "coal"  each  time  it  appears  therein. 

12  (d)  (1)    Section  503(f)    of  such  Act  is  amended  by 

13  striking  out  the  word  "coal". 

14  (2)  Section  503  (g)  of  such  Act  is  anaemded  by  striking 

15  out  the  word  "coal". 

16  (e)(1)  Section  505  of  such  Act  is  amended  by  striking 

17  out  "the  mining  of  coal"  and  inserting  in  lieu  thereof  "in 

18  mining". 

19  (2)    Section  505  of  such  Act  is  further  amended  by 

20  changing  the  period  at  the  end  of  the  second  sentence  thereof 

21  to  a  colon,  and  adding  the  following  language:  "Provided 

22  however,  That,  to  the  maximum  extent  feasible,  in  the  selec- 

23  tion  of  persons  for  appointment  as  mine  inspectors,  no  person 

24  shall  be  so  selected  unless  he  has  the  basic  qualification  of  at 

25  least  five  years  practical  mining  experience  and  in  assigning 
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1  mine  inspectors  to  the  inspection  and  investigation  of  individ- 

2  ual  mines,  due  consideration  shall  be  given  to  the  extent  pos- 

3  sible  to  their  previous  experience  in  the  particular  type  of 

4  mining  operation  where  such  inspections  are  to  be  made." 

5  (f)  Section  506  (b)  of  such  Act  is  amended  by  striking 
G  out  the  word  ''coal"  each  time  it  appears  therein. 

7  (g)  (1)    Section  511(a)    of  such  Act  is  amended  by 

8  striking  oat  the  word  "coal". 

9  (2)  Sec! ion  511  (b)  of  such  Act  is  amended  by  striking 

10  out  the  word  "coal". 

11  vh)  Section  502  of  such  Act  is  amended  by  adding  the 

12  following  new  subsection  (c)  : 

13  "  (c)  (1)   The  National  Mine  Health  and  Safety  Acad- 

14  eniv  shah1  be  maintained  as  an  agency  of  the  Department 

15  of  the  Interior.  The  Academy  shall  be  responsible  for  the 
K>  training  of  mine  safety  and  health  inspectors  under  section 

17  505  of  this  Act,  and  in  training  of  technical  support  per- 

18  sonnel  of  the  Mine  Safety  and  Health  Administration  estab- 

19  lished  under  section  302  of  the  Federal  Mine  Safety  and 

20  Health  Amendments  Act  of  1977;  and  for  any  other  train- 

21  ing  programs  for  mine  inspectors,  mining  personnel,  or  other 

22  persons  as  the  Secretaries  of  Labor  and  Interior  shall  desig- 

23  nate.  In  performing  this  function,  the  Academy  shall  have 

24  the  authority  to  enter  into  cooperative  educational  and  train- 

25  ing  agreements  with  educational  institutions,  State  govern- 
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1  ments,  labor  organizations,  and  mine  operators  and  related 

2  industries.  Such  training  shall  be  conducted  by  the  Academy 

3  in  accordance   with   curriculum  needs   and   assignment  of 

4  instructional  personnel  established  by  the  user. 

5  "(2)    In  performing  its  function  pursuant  to  this  sec- 
G  tion,  the  National  Mine  Health  and  Safety  Academy  shall 

7  use  the  facilities  and  personnel  of  the  Department  of  the  In- 

8  terior,  and  such  other  personnel  as  shall  be  mutually  agreed 

9  upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary 

10  of  the  Interior,  upon  request  by  the  Academy,  shall  appoint 

11  or  assign  to  the  Academy  such  officers  and  employees  as  the 

12  Director  of  the  Academy  deems  necessary  for  the  perform- 

13  ance  of  the  duties  and  functions  of  the  Academy. 

14  "(3)   The  Secretary  of  the  Interior  shall  conduct  his 

15  safety  research  responsibilities  under  section  501  of  this  Act 

16  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

17  taries  of  Labor  and  the  Interior  are  authorized  to  enter  into 

18  contractual  or  other  agreements  for  the  performance  of  such 

19  safety  related  research.". 

20  (i)   Section  7  (b)  (5)    of  the  Small  Business  Act  is 

21  amended  by  striking  out  the  word  "coal". 

22  SAVINGS  PEOVISION 

23  Sec.  304.  Nothing  contained  in  this  Act  or  any  amend- 

24  ment  made  by  this  Act  shall  be  construed  to  reduce  the 

25  number  of  inspectors  engaged  in  enforcement  of  the  Fed- 
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1  cral  Coal  Mine  Health  and  Safety  Act  of  1969  and  Fed- 

2  era]  Metallic  and  Xoninctallic  Mine  Safety  Act  of  1966  as  in 

3  effect  prior  to  the  effective  date  of  this  Act  or  to  reduce 

4  the  numher  of  inspectors   engaged  in   the   enforcement  of 
6  the  Occupational  Safety  and  Health  Act  of  1970. 

6  BUDGBT  PROVISION 

7  Sec.  305.  In  the  preparation  of  the  Budget  message 

8  required  under  section  201  of  the  Budget  and  Accounting 

9  Act,  1921    (31  U.S.C.   11),  the  President  shall  set  forth 

10  as    separate    appropriation    accounts   amounts    required    for 

11  appropriation  for  mine  health  and  safety  pursuant  to   the 
112  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 

13  pational   safety   and   health   pursuant   to   the   Occupational 

14  Safety  and  Health  Act  of  1970. 

15  REPEALER 

16  Sec.  306.  The  Federal  Metal  and  Nonmetallic  Mine 

17  Safety  Act  of  1966  is  repealed. 

18  EFFECTIVE  DATE 

19  Sec.  307.  This  Act  and  the  amendments  made  by  this 

20  Act  shall  take  effect  on  the  first  day  of  July  1978  except 

21  that   the    Secretary    of   Labor   is    authorized    to    establish 

22  such  rules  and  regulations  as  may  be  necessary  for  the  effi- 

23  cient  transfer  of  functions  provided  under  this  Act. 
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[From  the  Congressional  Record — Daily  Digest,  Apr.  20,  1977] 

(P.  527) 
******* 

Mine  Safety 

Committee  on  Human  Resources. — Labor  Subcommittee  approved 
for  full  committee  consideration  with  amendments  S.  717,  to  promote 
safety  and  health  in  the  mining  industry.  Full  committee  is  expected  to 
consider  this  measure  on  Tuesday,  May  3. 

******* 

[From  the  Congressional  Record — Daily  Digest,  May  3,  1977] 

(P.  621) 

Committee  on  Human  Resources. — Committee  ordered  favorably  re- 
ported the  following  bills : 

S.  717,  to  promote  safety  and  health  in  the  mining  industry 
(amended). 

******* 

[From  the  Congressional  Record — House,  May  13,  1977] 

(Pp.  4447-4448) 


Reports  of  Committees  on  Public  Bills  and  Resolutions 

Under  clause  2  of  rule  XIII,  reports  of  committees  were  delivered  to 
the  Clerk  for  printing  and  reference  to  the  proper  calendar,  as  follows : 
******* 

Mr.  Perkins  :  Committee  on  Education  and  Labor.  H.R.  4287.  A  bill  to  promote 
safety  and  health  in  the  mining  industry,  to  prevent  recurring  disasters  in  the 
mining  industry,  and  for  other  purposes;  with  amendment  (Rept.  No.  95-312). 
Referred  to  the  Committee  of  the  Whole  House  on  the  State  of  the  Union. 

******* 

[A  copy  of  H.R.  4287  as  reported,  with  accompanying  House  Report 
95-312  follows:] 
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95th  CONGRESS 

1st  Session 


Union  Calendar  No.  156 

H.  R.  4287 

[Report  No.  95-312] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  2, 1977 

Mr.  Gaydos  (for  himself  and  Mr.  Df.nt)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  Education  and  Labor 

May   IS,  1077 

Reported  with  an  amendment,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Strike  out  all  after  the  enacting  clause  and  Insert  the  part  printed  In  Italic] 


A  BILL 

To  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Aot  may  bo  cited  aa  tho  "Federal  Mino  Safety  and 

4  Health  Amcndmcnto  Aot  of  1077". 
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1  TITLE     I    AMENDMENTS     TO     THE     GENERAL 

2  PROVISIONS  OF  THE  FEDERAL  COAL  MINE 

3  HEALTH  AND  SAFETY  ACT  OF  1909 

4  SHOUT  TITLE 

5  Sec.   101.  The  firot  ocetion  of  the  Federal  Coal  Mine 

6  Health  and  Safety  Act  of  19G9  ig  amended  to  read  on  fol 

7  lows:   "That  this  Act  may  be  cited  ag  the  'Federal  Mine 

8  Safety  and  Health  Act  of  1977*  ". 

9  DEFINITIONS   AND  APPLICABILITY 

10  Sec.  103.   (a)  (1)   Section  2  of  the  Federal  Coal  Mine 

11  Health  and  Safety  Act  of  1969  h  amended  by  striking  out 

12  "coal"  wherever  it  appears.   (2)   Section  2(g)  (1)   of  such 

13  Act  ia  amended  by  striking  out  "the  Interior"  and  inserting 

14  in  lieu  thereof  "Labor". 

15  (b)  (1)  Section  8  (a)   of  ouch  Act  is  amended  by  otrik- 

16  ing  out  "tho  Interior"  and  inserting  in  lieu  thereof  "Labor". 

17  (2)    Section  3(d)   of  such  Act  ic  amended  by  deleting 

18  the  oem'roolon  at  tho  end  thereof,  -and  inserting  in  lieu  thereof 

19  "or  any  independent  contractor  performing  services  or  oon- 

20  ntruotion  at  such  mine;" 

21  (3)    Section  3(h)    of  such  Act  is  amended  to  road  as 

22  follows  i 

23  "(h)  .'Mino'  means  (1)  an  area  of  land  from  which 
21  .  minerals  aro  extracted  in  nonliquid  form  or,  if  in  liquid 
25  form)  are  extracted  with  workers  underground,   (2)   private 
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1  ways  and  roadu  appurtenant  to  ouch  area,  and    (3)    lands, 

2  excavations,  underground  pawogowayr»,  shaft;;,  olopeo,  tun 

3  nolo,  and  workings  Ptructurer.,  facilities,  equipment,  maohinoo, 

4  toolo,  or  other  property  including  impoundments,  rotontion 

5  dams,  and  tailing;)  pondn,  on  the  nurfneo  or  underground,  used 

6  in,  or  to  lie  u?ed  in.  or  resulting  from,  the  work  of  oxtraeting 

7  Guoh  minerals  from  their  natural  deposits  in  nonliquid  form, 

8  or  if  in  liquid  form,  with  workers  underground,  or  used  in  the 

9  milling  of  such  minerals,  or  the  work  of  preparing  eoal,  and 

10  includes  custom  eonl  preparation  facilities  exeopt  that  with 

11  respect  to  protection  against  radiation  hazard;,  r.uoh  term  shall 

12  not  include  property  ur.ed  in  the  milling  of  source  minerals 

13  defined  in  the  Atomio  Energy  Act  of  1951,  qo  amended.  In 

14  making  a  determination  of  what  constitutes  mineral  milling 

15  for  purposes  of  this  Act  the  Secretary  shall  give  duo  consider- 

16  ation  to  tho  oonvonionoo  of  administration  resulting  from  the 

17  dologation  to  one  Assistant  Secretory  of  all  authority  with 

18  regpect  to  the  health  and  oafoty  of  minors  employ  od  at  one 

19  physical  establishment." 

20  (1)  Sections  3  (d)>  (o),  (g)  >  and  (j)  of  saeh  Act  are 

21  oaoh  amended  by  striking  out  the  word  "coal"  wherever  it 

22  appears. 

23  (5)  Section  3  of  such  Act  is  amondod  by  striking  out  the 

\ 

24  word  (<and"  at  tho  end  of  paragraph  (1) ,  by  striking  out  tlie 

25  poriod  at  the  end  of  paragraph    (m)    and  inserting  in  lieu 
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1  thereof  ft  semicolon,  and  by  adding  at  tho  end  thoroof  tho 

2  following  new  paragraphs : 

3  "  (n) — 'Administration'   means    the    Mine    Safety    and 

4  Health  Administration  in  tho  Department  of  Labor;  and 

5  "  (o)   'Commission*  mcano  tho  Federal  Mino  Safety  and 

6  Health  Review  Commission. " 

7  (c)   Section  4  of  such  Act  io  amended  by  striking  out 

8  tho  word  "coal". 

9  (d)  (1)  Section  o  (o)  of  such  Aot  is  amended  by  otrik 
10  ing  out  Labor"  and  inserting  in  liou  thoroof  "tho  Interior". 
H  (3)   Section  5(f)   of  ouch  xVot  is  amended  by  striking 

12  out  tho  word  "ooal"  whorovor  it  appears,  and  by  striking 

13  out  "section  106"  and  substituting  "section  107". 

14  TITLE  II    MINE  SAFETY  AND  HEALTH 

15  STANDARD  AMENDMENTS 

i6  AMENDMENT  TO  TITLE  1 

17  Sec.  201.  Title  I  of  the  Federal  Coal  Mino  Health  and 

18  Safety  Aot  of  I960  io  amended  to  read  as  follows: 

19  "duties 


20  "Seo.  101.   (ft)   Each  mino  operator   (1)   shall  furnish 

21  to  each  minor  employment  and  a  placo  of  employment  which 
are  freo  from  recognized  hazards  that  aro  causing  or  aro 
likely  to  cause  doath  or  harm  to  ouch  minor;  and  (2)  shall 
comply  with  the  safet}r  and  health  standards  and  all  rules, 
regulations,  and  orders  promulgated  under  this  Aot;  and 
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1  "(b)   En  oh  miner  oul'jcct  to  the  provisions  of  thin  A  tit 

2  shall  comply  with  the  palely  and  health  standards  and  all 

3  ruleo,  rogulationr.,  and  orders  promulgated  under  this  Aot 

4  which  are  npplieahle  to  his  own  actions  and  conduct. 

5  "OAI'ETY   AND  HEALTH   STANDARDS 

G  Sec.  102.   (a)   The  Secretary  may  by  rule  promulgate, 

7  modify,  or  revoke  any  safety  and  health  standards  for  the 

s  health  and  safety  of  miner?',  including  standards  for  mine 

9  roseue  and  fircfighting  operations,  and  for  tho  prevention 

10  of  aooidents,  injuries,  or  honlth  hazards  in  mines  which  are 

11  subject  to  this  Act  in  accordance  with  section  553  of  titlo  5> 

12  United  States  Code  (without  regard  to  any  roforoneo  in  suoh 

13  oootion  to  sections  5o6  and  557  of  suoh  title) }  and  tho  fol- 

14  lowing  provisions : 

15  "  ( 1 )  Whenever  tho  Secretary,  upon  the  basis  of  infor 
1G  mation  submitted  to  him  in  writing  by  an  interested  porson, 

17  a  roproscntativo  of  any  organization  of  employers  or  em 

18  ployoco,  a  nationally  recognized  standards  producing  organi 

19  zation,  tho  Secretary  of  Health,  Education,  and  Wolfaro,  the 

20  National  Institute  for  Occupational  Safety  and  Hoalth,  or  a 

21  Stato  or  political  subdivision,  or  on  tho  basis  of  information 

22  dovclopod  by  tho  Soorotary  or  othorwiso  availablo  to  him, 

23  dotormines  that  a  rulo  should  bo  promulgated  in  order  to 

24  eorvo  tho  objectives  of  this  Act,  tho  Secrotary  may  roquost 

25  tho  recommondat'fans  of  an  advisory  committee  appointed 
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1  undor  section  103  of  this  Act.  The  Secretary  shall  provide 

2  such  an  advisory  oommittoo  with  any  proposals  of  hio  own 

3  or  of  the  Secretary  of  Health,  Education,  and  Wolfaro,  to- 

4  gothor  with  all  portinont  faotual  information  developed  by 

5  the  Secretary  or  the  Secretary  of  Health,  Education,  and 

6  Welfare,  or  otherwise  available,  including  the  results  of  re- 

7  search,  demonstrations,  and  experiments.  An  advisory  com 
3  mitteo  shall  siibmit  to  tho  Soorotary  its  recommendations 
0  regarding  the  rule  to  be  promulgated  within  ninety  days  from 

10  tho  dato  of  its  appointment  or  within  such  longer  or  shorter 

11  period  as  may  bo  prescribed  by  the  Secretary,  but  in  no  event 

12  for  a  period  whioh  is  longor  than  one  hundred  and  eighty 
V&  days.  When  tho  Secretary  reooivos  a  recommendation  from 

14  the  National  Institute  for  Occupational  Safety  and  Health 

15  that  a  rule  bo  promulgated,  modified,  or  rovokod,  the  Socro- 

16  raiy  must,  within  sixty  days  after  receipt  thereof,  refer  such 

17  recommendation  to  an  advisory  committoo  pursuant  to  this 
i8  paragrapn,  or  publish  such  as  a  proposed  rufo  pursuant  to 
1*9  paragraph  (2)  of  this  subsection,  or  publish  in  the  Federal 
20  Eogistor  his  determination  not.  to  do  so,  and  his  roasono 
"21  thorofort 

22  "(2)   Tho  Secretary  shall  publish  a  proposed  rule  pro 

23  ttiulgating,  nwdirykg,  or  rovoking  a  safety  and  hoalth  stand 

24  &rd  in  'the  Fedoral  Register.  If  tho  Secretary  determines  that 

25  a  rode  sfaoidd  bo  proposed  and  in  connection  therowith  has 
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j  appointed  an  advisory  committee  as  provided  by  paragraph 

2  ( 1 )  of  this  subsection,  the  Soorotary  shall  publish  a  propocod 

3  rulo  or  tho  reasons  for  his  dotermi nation  not  to  publish  suoh 

4  rulo,  within  sixty  days  following  tho  submission  of  tho  advi 

5  sory  committee  V.  recommendation,  or  tho  expiration  of  tho 
(j  period  of  timo  prosoribod  by  tho  .Soorotary  in  suoh  submissiom 

7  In  either  event,  tho  Secretary  Khali  afford  interested  persons 

8  a  period  of  thirty  day?'  after  ony  suoh  publication  to  submit 

9  written  data  or  comments  on  tho  proposod  rulo. 

10  "  (3)   On  or  beforo  tho  last  day  of  tho  period  provided 

11  for  tho  submission  of  written  data  or  continents  under  para 

12  graph  (2) ,  any  interested  person  may  file  with  tho  Soorotary 
lo  written  objoctions  to  the  proposed  rulo,  stating  tho  grounds 

14  thorofor  and  requesting  a  public  hearing  on  such  objootiono. 

15  Within  thirty  days  aftor  tho  last  day  for  fUing  ouoh  objcc 

16  tiono,  tho  Soorotary  shall  publish  in  tho  Federal  Rogistor  a 

17  notioo  specifying  the  safety  or  health  standard   to   which 
IS  objoctions  have  been  filed  and  a  hearing  requested,   and 

19  cpochying  a  time  and  place  for  such  hoaring.  An}r  hearing 

20  undor  this  subsection  shall  be  held  promptly,  Hearings  re 

21  quired  by  this  subsection  shall  be  informal  and  shall  bo 

22  conducted  by  the  Secretary,  who  ma}r  prescribe  suoh  rules 

23  and  make  such  rulings  concerning  procedures  in  such  hoar-, 

24  ingo  to  avoid  unnecessary  costs  or  delay.  A  verbatim  tran* 
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1  ooript  shall  bo  taken  of  any  ouch  informal  hearing  and  ohall 

2  be  available  to  the  public. 

3  "  (4) — Within   sixty   days  aftor  tho   expiration  of   the 

4  period  provided  for  the  submission  of  written  data  or  com 

5  inonto  under  paragraph   (2),  or  within  sixty  days  after  the 

6  completion  of  any  hearing  hold  undor  paragraph    (3),  tho 

7  Soorotary  shall  issuo  a  rule  promulgating,  modifying,  or  ro  ■ 

8  voking  a  safety  or  health  hazard  or  make  a  determination 

9  that  a  rule  should  not  bo  issued.  Such  a  rulo  may  contain  a 

10  provision  delaying  its  effective  date  for  such  period  (not  in 

11  oxooos  of  ninety  days)  as  tho  Secretary  determines  may  bo 

12  necessary  to  insure  that  affootod  opomtors  and  minors  will  bo 

13  informod  of  tho  oxistonoo  of  tho  standard  and  of  its  terms  and 
l^  that  operators  affected  arc  given  an  opportunity  to  familiarise 
15  thomsolvos  and  their  omployoos  with  tho  oxistonco  of  tho 
1(j  requirements  of  tho  standard* 

17  "  (5)  (A) — The   Secretary,   in  promulgating  standards 

18  dealing  with  toxic  materials  or  harmful  physical  ngonts  under 

19  this  subsootion,  shall  sot  standards  which  moot  adequately 

20  aseuro  on  tho  basis  of  tho  best  availablo  ovidonco  that  no  minor 

21  will  suffer  any  material  impairment  of  health  or  functional 

22  capacity  even  if  such  miner  has  regular  exposure  to   tho 

23  hazards  dealt  with  by  such  standard  for  tho  period  of  hia 

24  working  life.  Development  of  standards  undor  this  subsootion 

25  shall  bo  based  upon  research,  demonstrations,  experiment^ 
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1  and   such   othor   information   ac   may   bo   Appropriate.    In 

2  addition  to  the  attainment  of  the  highost  dogroo  of  hoalth  Qnd 

3  oafcty  protection  for  tbo  omployoo,  othor  oonoidorotiono  ohal] 

4  bo  tbo  latoot  availablo  ooiontifio  data  in  tbo  fiold,  tho  feasibility 

5  of  tho  otmndardo,  and  experience  gained  undor  thin  and  othor 

6  hoalth  and  oafoty  lawr,>  Whonovor  praotiaablo,  -tbo  standard 

7  promulgated  shall  bo  oxpreesod  in  tormc  of  objootivo  oritoria 

8  and  of  tho  performance  doeired, 

9  (B)   The  Secretary  of  Hoalth,  Education,  and  Wolfaro 

10  ao  ooon  as  possiblo  after  tho  dato  of  onaotmont  of  tho  Fodoral 

11  Mino  Safety  and  Hoalth  Amendments  Aot  of  1977  but  in 

12  no  event  later  than  three  years  after  such  dato  and  on  a 

13  continuing   banio   thereafter,   shall,   for  caoh   toxio  material 

14  or  harmful   physical   agent   which    is   used   or   found   in  a 

15  mine,  determine  whether  such  material  or  agent  ie  poton- 

16  tially  toxie  at  the   concentration   in  which   it  ir>   used   or 

17  found  in  a  mine,  and  rhall  immediately  submit  puch  dotor 

18  mination — to    tho    Secretary, — together — w+tk — all — portinont 

19  oritoria.  Within  sixty  days  after  receiving  any  determination 

20  together  with   oritoria   in   accordance   with   tho   preceding 

21  contonoo  relating  to  a  toxio  material  or  harmful  physical 

22  agont  which  is  not  covered  by  a  hoalth  or  safety  otandard 

23  promulgated  under  this  section,  tho  Soerotary  shall  either 

24  appoint  an  adviaory  committee  to  mako  rcoommcnclationg 

25  with  ronnoot  to  n  health  and  safety  standard  oovoring  such 
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1  material  or  agont  in  etoeordanoo  with  paragraph  ( 1 )   of  thio 

2  ouboootion  or  publioh  a  propoood  mlo  promulgating  mioh 

3  a  hoalth  and  safety  standard  in  aooordanco  with  paragraph 

4  -f&) — of  thio  subsootion  or  shall  publish  his  dotormination 

5  not  to  do  so. 

6  '"(6)   Any  standard  promulgated  undor  this  subsoction 

7  shall  proooribo  tho  uso  of  labels  or  othor  appropriate  forms 
°.  of  warning  as  aro  neoossar)^  to  insure  that  employees  are  ap- 
9  prised  of  all  hazards  to  which  they  arc  exposed,  relevant 

10  symptoms  and  appropriate  cmorgcnoy  treatment,  and  proper 

11  conditions  and  precautions  of  safo  uso  of  exposure.  Where 

12  appropriate,  such  standard  sball  also  prosoribo  suitable  pro 

13  tootivo  equipment  and  control  or  technological  procedures 

14  to  be  used  in  connection  with  ouoh  hazards  and  shall  pro 

15  vido  for  monitoring  or  measuring  omployoo  oxposuro  at  such 

16  locations  and  intervals,  and  in  such  manner  30  as  to  a^urc 

17  the   maximum    protection   of  minors.    In   addition,   whore 

18  appropriate,  any  such  standard  shall  proscribe  tho  typo  and 

19  froquonoy  of  medical  examinations  or  othor  tests  which  shall 

20  be  made  available,  by  the  operator  or  at  his  cost,  to  miners 

21  exposed  to  suoh  hazards  in  ordor  to  most  effectively  deter 

22  mine  whether  the  hoalth  of  guch  employees  is  adversely 

23  affected  by  such  oxposure.  Where  appropriate,  tho  standard 

24  oliall  provide  that  whoro  a  determination  is  made  that  a 

25  miner  may  suffer  material  impairment  of  health  or  functional 
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1  capacity  by  roason  of  oxposuro  to  tho  haanrd  eovorod  by  the 

2  otandard,  that  minor  ohall  bo  romovod  from  ouoh  oxposuro 
?,  and  reassigned.  Any  minor  transferred  aa  a  rooult  of  such 

4  oxposuro  shall  continue  to   roooivo  compensation   for  such 

5  work  at  not  loss  than  thu  regular  rato  of  pay  for  minora 
(j  jn  tho  classification  ouoh  miner  bold  iminodiatoly  prior  to 
7  his  transfor.  In  tho  ovont  cuoh  medical  examinations  are  in 
S  tho  nature  of  research,  an  determined  by  the  Secretary  of 
9  Health,  Education,  and  Welfare,  r.uoh  examinations  may  be 

10  furnished  at  the  expense  of  the  Secretary  of  Health,  Eduoa 

11  tiom  and  Welfare.  The  results  of  such  examinations  or  tests 

12  ohall  bo  furnished  only   to  the  Secretary  or  the  Secretary 

1 3  of  Health,  Education,  and  Welfare,  and,  at  tho  request  of  tho 
11  minor t  to  his  designated  physio'iam 

15  "  (7)   In  promulgating  or  revoking  standards  a-'  author 

16  iKcd  in  this  title,  or  in  publishing  any  rule  as  authorized  in 

17  this  title,  tho  Secretary  shall  not  reduce  the  protection  af 

18  forded  miners  bolow  that  provided  by  any  safety  or  health 

19  standard  previously  in  offoot. 

20  "(b)  (1)    The  Secretary  shall  provide,  without  regard 
2i  to  the  requirements  of  chapter  o,  title  o,  United  States  Code, 

22  for  an  cmergonov  temporary  standard   to   take   immediate 

23  offcot  upon  publication  in  tho  Federal  Register  if  he  deter 

24  mines    (A)    that  minors  arc  oxposod  to  gravo  danger 'from 

25  oxposuro  to  substanoos  or  agonts  dotorminod  to  bo  toxic  or 
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1  physically  harmful^  and   (B)   that  such  omorgonoy  standard 

2  is  nocossary  to  protoet  minors  from  suoh  dangor. 

3  "(2)   Suoh  otandard  shall  ho  offootivo  until  superseded 

4  by  a  standard  promulgated  in  aooordanoo  with  tho  prooo- 

5  duros  prooorihod  in  paragraph   (3)   of  this  subsection. 

6  "(3)  Upon  publication  of  ouch  standard  in  the  Federal 

7  Register,  the  Secretary  shall  commence  a  proceeding  in  ao- 

8  oordanoc  with  section  102  (a)   of  this  Act,  and  tho  standard 

9  as  published  shall  al30  3crvc  a3  a  proposed  rule  for  the  pro- 

10  oooding.  Tho  Secretary  shall  promulgate  a  standard  under 

11  this  paragraph  no  later  than  nine  months  after  publication  of 

12  the  omorgonoy  standard  as  provided  in  paragraph    (2)    of 

13  this  subsection. 

14  "  (o) — Tho  Secretary  in  authorised  to  grant  a  variance 

15  from  any  standnrd  or  portion  thereof  whenever  he  deter 

16  minos,  or  tho  Secretary  of  Healthy  Education,  and  Wolfarc 

17  oortifios,  that  suoh  variance  is  nocossary  to  pormit  an  opor 

18  ator  to  participate  in  research  approved  by  him  or  tho  Soo 

19  rotary  of  Health,  Education,  and  Welfare  designed  to  demon 

20  strate  or  validate  new  and  improved  techniques  to  safoguard 

21  tho  health  or  safety  of  workers.  No  such  variance  shall  bo 

22  granted  until  tho  Secretary  shall  find  that  tho  granting  of 

23  mioh  varianco  will  not  adversory  affect  tho  health  or  safety 

24  of  tho  minors,  and  tho  Secretary  notifies  tho  miners  affected 

25  directly  and  by  publication  in  the  Federal  Register. 
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1  ^-(d)  (1)   Any  operator  may  apply  to  the  Secretary  for 

2  ft  temporary  order  permitting  limited  noncompliance  with 

3  a  standard  or  any  provision  thereof  promulgated  under  this 

4  cootion.  Such  temporary  order  shall  be  granted  only  if  the 

5  operator  files  an  application  which  meets  the  requirements  of 

6  paragraph    (3)    and  establishes  that    (A)    ho  is  unable  to 

7  comply   with   a   standard   by   its  effective  da  to  because  of 

8  unavailability   of  professional  or   technical  personnel  or  of 

9  materials  and  equipment  needed  to  come  into  compliance 

10  with  the  standard  or  because  necessary  construction  or  altera 

11  tion  of  facilities  cannot  bo  completed  by  the  effective  date, 

12  (B)   ho  will  guarantee  that  employees  are  afforded  no  loss 

13  than  the  game  measure  of  protection  they  would  havo  been 

14  provided  by  such  standard,  and    (C)    ho  has  an  effective 

15  program  for  coming  into  compliance  with  the  standard  m 

16  quickly  as  practicable.  Any  temporary  order  issued  undor  this 

17  oubsootion  shall   proBoribo   the   practices,   means,   methods, 

18  operations,  and  processes  which  the  operator  must  adopt  and 

19  uso  while  tho  order  is  in  effect  and  stato  in  detail  his  pro- 

20  gram  for  coming  into  compliance  with  tho  standard.  Such  a 

21  temporary  ordor  may  be  granted  only  after  notice  to  em- 

22  ployeos  and  an  opportunity  for  a  publio  hearing:  Provided, 

23  That  tho  Soorotary  may  issue  one  interim  ordor  to  be  cf 

24  footivo  until  a  decision  is  made  on  the  basis  of  the  hearing, 

25  or  for  sixty  days,  whichever  is  less,  and  the  length  of  time 
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1  for  which  any  such  interim  ordor  may  bo  in  effect  cball  be 

2  deducted  from  the  poriod  for  whioh  a  temporary  order,  if 

3  granted,  shall  bo  effective.  No  temporary  ordor  may  bo  in 

4  effect  for  longer  than  the  poriod  needed  by  the  employer  to 

5  achieve  compliance  with  the  standard  or  six  months,  whioh 

6  ever  ig  shorter,  except  that  such  an  ordor  may  be  renewed 

7  not  more  than  twice  (i)  so  long  as  tho  requirements  of  tbia 
S  gubgection  are  met,  and  (ii)  if  an  application  for  renewal 
9  is  filed  at  least  ninety  days  prior  to  tho  expiration  date  of  the 

10  ordor.  Xo  intorim  renewal  of  an  order  may  remain  in  effoot 

11  for  longer  than  one  hundred  and  eighty  days. 

12  "(2)   An  application  for  a  temporary  order  under  this 

13  subsection  ghall  contain — 

14  "  (A)  a  specification  of  tho  standard  and/or  portion 

15  thereof  from  which  the  employer  seeks  a  noncompliance 

16  order. 

17  "  (B)  a  representation  by  tho  operator,  supported  by 

18  representations  from  qualified  persons  having  firsthand 

19  knowledge  of  the  facts  represented^  that  he  is  unnblo  to 

20  comply  with  tho  standard  or  portion  thereof  and  a  do 

21  tailed  statement  of  the  reasons  therefor, 

22  "(C)  a  statement  of  tho  steps  ho  has  taken  and  will 
-3           take  (with  specific  dates)  to  protect  minors  against  tho 

24  hazards  covered  by  tho  standard. 

25  "(D)  a  statement  of  when  he  expects  to  be  able  to 
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1  comply  with  tho  otandard  and  what  otopo  ho  hao  takon 

2  and  what  otopo  ho  will  take    (with  dates  specified)    to 

3  oomo  into  compliance  with  tho  standard,  and 

4  "(E)   a  certification  that  ho  hao  informod  hio  om 

5  ploycoo  of  tho  application  by  giving  a  oopy  thoroof  to 

6  thoir  authorizod  roprosontativo,  posting  a  statemont  giv 

7  ing  a  summary  of  tho  application  and  specifying  whore  a 

8  oopy  may  bo  examined  at  tho  plaoo  or  plaooo  whoro  no 

9  tiooo  to  omployooo  aro  normally  pootod,  and  by  othor 

10  appropriate  moans. 

11  A  doooription  of  how  omployooo  have  boon  informod  shall 

12  bo  oontainod  in  tho  certification  Tho  information  to  om 

13  ployooe  shall  also  inform  thorn  of  thoir  right  to  petition  tho 

14  Secretary  for  a  hoaring. 

15  "  (o)  Any  affcotcd  operator  may  apply  to  tho  Soorotary 

16  for  an  order  for  a  varianoo  from  a  otandard  promulgated 

17  under  thio  ocotion.  Affcoted  minora  and  thoir  roproocntativo 

18  shall  bo  given  notioo  of  each  such  application  and  an  oppor- 

19  tunity  to  partioipato  in  a  hoaring.  Tho  Soorotary  ohall  ioouo 

20  an  order  if  ho  determines  on  the  record,  after  opportunity  for 

21  an  inspection  whoro  appropriato  and  a  public  hoaring,  that 

22  tho  proponent  of  tho  variance  has  demonstrated  by  a  pro 

23  pondoranco  of  tho  ovidenco  that  tho  conditions,  praotiooo, 

24  moans,  methods,  operations,  or  processes  uood  or  propoood 

25  to  bo  used  by  an  operator  will  provido  employment  and 
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1  places  of  employment  to  hio  employees  which  arc  as  safe 

2  and  healthful  as  those  which  would  prevail  if  ho  complied 

3  with  the  standard.  The  order  so  issued  ohall  proooribo  tho 

4  -coalitions  tho  operator  must  maintain,  and  the  practices, 

5  means,  methods,  operations,  and  processes  which  ho  must 

6  adopt  and  utilize  to  the  extent  they  differ  from  tho  standard 

7  in  question.  Such  order  may  bo  modified  or  revoked  upon 

8  application  by  an  operator,  minor,  roprosontativo  of  minoro 

9  or  by  tho  Secretary,  in  tho  manner  proscribed  for  its  issuanoo 

10  under  this  subcootiom 

11  "(f)  The  provisions  of  subsections  (d)  and  (o)  shall  not 

12  apply  with  respect  to  any  standard  enacted  by  titlo  II  of  this 

13  Act  and  in  effect  on  tho  date  immediately  prior  to  tho  offoo 

14  tivo  date  of  tho  Federal  Mine  Safety  and  Health  Amend 

15  monts  Act  of  1976  or  to  any  standard  promulgated  pursuant 

16  to  that  titlo  prior  to  such  date. 

17  "  (g)  Any  person  who  may  be  adversely  affected  by  a 

18  standard  issued  under  this  section  may,  at  any  timo  prior  to 

19  the  sixtieth  day  after  such  standard  is  promulgated,  filo  a 

20  petition  ohallonging  tho  validity  of  such  standard  with  tho 

21  United  States  court  of  appeals  for  tho  District  of  Columbia 

22  circuit  or  tho  circuit  wherein  such  porson  rosidoc  or  has  hin 

23  principal  plaoo  of  business,  for  a  judicial  roviow  of  such 

24  standard.  A  copy  of  tho  petition  ohall  be  forthwith  trans 

25  mitted  by  the  clerk  of  the  court  to  tho  Soorotary,  Tho  filing 
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1  of  tmoh  potition  gIiqII  not,  unlooo  otherwise  ordered  by  the 

2  court,  operate  qu  a  I'tay  of  the  otandard.  No  objection  tbnt 

3  lino  not  been  urged  before  tbe  Secretory  uhall  be  considered 

4  by   tbe   court,   unlo-iii   tbe   failure   or   neglect    to    urge   inch 

5  objection  iball  be  o.\ou"cd  because  of  extrnordinnry  circniu 
g  ».tanoc> .  Tbe  procedure*,  of  thi>.  noction  nhall  be  tbe  evolutive 
7  moans  of  challenging  the  validity  of  a  standard ■ 

g  "ADVISORY  committee*. 

g  "Sec.   103.    (a)    Tbe  Secretary  may  appoint  advisory 

10  oomniittcor.  to  n^.bit   him  in  bin  standard  potting  funotionr. 

H  under  nootion    103  (a) — of  'thin  Act,   and   to   advir.o   him   on 

12  other  mat  ten;  relating  to  safety  and  health  in  mines.  Kaoh 

13  unoh   advisory   committee   may   includo   as   a   member   ono 

14  or  more  domgnooc  of  tbo  Secretary  of  Healthy   Education, 

15  and  Welfares  tbe  National  Bureau  of  Standards,  Department 
15  of  Commeroe,  and  tbo  National   Science  Foundation,   and 
17  chall  includo  among  its  mombors  persons  qualified  by  oxpori 
lg  onco  and  affiliation  to  present  the  viewpoint  of  operators  of 

19  such  mines  and  an  equal  number  of  persons  similarly  q-uali 

20  fied  to  procent  the  viewpoint  of  workers  in  nuoh  minor',  art 
2i  well  af.  ono  or  more  representatives  of  mine  inspection  or 

22  safety  agencies  of  the  States.  An  advisory  committoo  may 

23  alr.o  include  such  other  persons  as  the  Secretary  may  appoint 

24  who  are  qualified  by  knowledge  and  exporionoo  to  in  alio  a 
OK  useful  contribution  to  the  work  of  such"  committee,  including 
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1  one  or  more  representatives  of  professional  organizations  of 

2  technicians  or  professionals  specializing  in  safety  or  health, 

3  but  the  numbor  of  persons  so  appointed  to  any  euoh  advisory 

4  oommitteo  shall  not  oxoeod  the  number  appointed  to  such 

5  committee  an  representatives  of  Federal  and  Stato  agencies. 

6  'Any  meeting  of  such  committee  shall  he  open  to  the  public 

7  and  an  aoourato  record  shall  he  kept  and  made  available  to 

8  tho  public.  No  membor  of  such  oommitteo   (other  than  rep 

9  rosontatives  of  operators  and  minors)  shall  have  an  economic 

10  intorost  in  any  proposed  rule. 

11  "  (b) — Persons  appointed  to  advisory  committees  from 

12  -private  life  shall  bo  compensated  in  the  same  manner  hp 

13  consultants  or  exports  under  section  310fl  of  title  5.  United 

14  -States  Code.  Tho  Secretary  shall  pay  to  any  Stato  which 

15  is  tho  employer  of  a  member  of  such  committee  reimburse 
1G  mont  sufficient  to  cover  tho  actual  costs  to  the  State  resulting 

17  from  ouch  representatives'  membership  on  such  committee. 

18  "INSPECTIONS,    INVESTIGATIONS,    AND   PCOORDKEEPTNO 

19  "Seo.  104.    (a)   In  order  to  carry  out  the  purposes  of 

20  'this  x\ct,  tho  Secretary  or  tho  Secretary  of  Health,  Educa 

21  *tion,  and  Wolfaro,  or  an  authorized  roprosentativo  of  oithor, 

22  upon  prosonting  appropriate  credentials  to  tho  owner,  oper 

23  ator,  or  agont  in  chargo,  is  authorized — 

24  '"(1)    to  enter  without  delay  any  mine  subject  to 

25  this  Act;  and 
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1  "  (2) — to  inspect  and  investigate  any  mine  mid  nil 

2  pertinent  conditions,  structures,  machines,  apparatus,  do 

3  vices,  equipment,  records,  nnd  materials  therein,  nnd  fro 

4  consult  privately  with  any  ouch  operator,  owner,  agent, 

5  or  miner.  In  carrying  out  the  requirements  of  this  see 
G  tion  in  each  inino»  the  Secretory  >,hall  make  inspections 

7  of  tho  entire  mine  nt  lcar.fr  four  timet,  a  year.  Advance 

8  notice  of  nny  inspection  shall  not  he  given,  except  that 

9  the  Secretary  of  Health,   Education,  nnd   Welfnre  may 
-^  give  advanced  notice  of  inspections  conducted  in  conncc 

tion   w^ith   or  for  tho   purpose  of  research   or  tochniool 

aooistanoo. 


11 

12 

-o  "  (b)   In  making  bin  investigation*-,  of  accidents  or  other 

14  ooeurrenocB  relating  to  health  or  safety  in  a   mino  under 

15  thin  Act,  tho  Secretory  may  roquire  the  attendance  and  tosti 

16  mony  of  witnesses  and  tho  production  of  evidence  under 
,-  oathi  Witnesses  shall  bo  paid  tho  samo  foofi  and  miloago  that 
lfi  aro  paid  witnesses  in  the  courts  of  tho  United  Stater..  In 
iq  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to 

20  obey  such  an  order,  any  district  court  of  the  United  Statos 

21  or  tho  United  States  courts  of  any  territory  or  possession, 

22  within  tho  jurisdiction  of  which  such  person  is  found,  resides, 
2o  or  transacts  business,  upon  the  application  by  tho  Socr-e 

24  tary»  shall  have  jurisdiction  to  issue  such  person  an  order 

25  roquiring  such  person  to  appear  to  produce  ovideneo  if,  as, 
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1  and  whon  so  ordorod,   and  to  give   testimony  relating   to 

2  tho  mat-tor  under  investigation  or  in  question,  and  any  failure 

3  to  obey  such  order  of  the  court  may  bo  punished  by  said 

4  court  as  a  contempt  thereof. 

5  "  (o)  (1)  Each  operator  shall  make,  keep  ond  preserve, 

6  ^and  mako  availablo  to  tho  Secretary  or  (he   Secretary   of 

7  Health,  Education,  and  Welfare,  such  records  regarding  his 

8  aotivitios  relating  to  this  Act  as  tho  Secretary,  in  coopcra 

9  tion  with  the  Secretary  of  Health,  Education,  and  Welfare, 

10  ma}r  prescribe  by  regulation   as  necessary   or  appropriate 

11  for  the  enforoomont  of  this  Act  or  for  developing  informa 

12  tion  regarding  the  causes  and  prevention   of  occupational 

13  aocidonts  and  illnesr.es  in  tho  mines  subject  to  this  Act.  In 

14  order  to  carry  out  tho  provisions  of  (bis  paragraph   such 

15  regulations  may  include  provisions  requiring   operators   to 

16  conduct  periodic  inspections. 

17  "(2)   The  Secretary,  in  ooopcration  with  tho  Secretary 

18  of  Health,  Education,  and  Welfare,  shall  proscribe  regulations 

19  requiring  operators  to  maintain  accurate  records  of  and  to 

20  make  periodic  reports  on,  work-related  deaths,  injurios,  and 

21  illnesses  other  than  minor  injuries  requiring  only  first  aid 

22  treatment  and  which  do  not  involve  medical  treatment,  loss 

23  of  consciousness,  restriction  of  work  or  motion,  or  transfer  to 

24  another  jolt  in  the  mines  subjoot  to  this  Act. 

25  "(ft)   The  Secretary,  in  cooperation  with  the  Secretary 
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1  of  Health,  Education,  and  Welfare,  nhnll  io?uio  regulations 

2  requiring  oporators  to  maintain  accurate  records  of  omployoe 

3  oxpoouros  to  potentially  toxic  materials  or  harmful  phyeioal 

4  agents  which  are  rcquirod  to  l>o  monitored  or  measured  under 

5  any  applicable  health  and  safety  standard  promulgated  under 

6  this  Aoti  Such  regulations  shall  provide  minors  or  their  repre 

7  BontotivoB  with  an  opportunity  to  obsorvo  such  monitoring  or 

8  measuring,  and  to  have  acccns  to  tho  records,  thereof.  Such 

9  regulations  shall  also  moke  appropriate  provision  for  each 

10  miner  or  former  miner  to  have  access  to  such  records  as  will 

1 1  indicate  his  own  exposure  to  toxic  matcr'mlo  or  harmful  phyoi 

12  cal  agent*.  Each  operator  Khali  promptly  notify  any  miner 

13  who  has  been  or  is  being  exposed  to  toxic  material  or  harm 

14  ful  physical  agents  in  concentrations  or  at  levels  which  exceed 

15  those  prcocribed  by  an  applicable  health  and  safety  standard 

16  promulgated  under  section  10 J,  or  mandated  under  titlo  II, 

17  and  shall  inform  any  miner  who  in  being  thus  exposed  of  the 

18  eorroctivo  action  being  takon, 

19  'M^) — All   accident).,   including  unintentional   roof  falls 

20  (except  in  any  abandoned  panoln  or  in  areas  which  are 
2t  inaoeossiblo  or  unsafe  for  inspections)  »  shall  bo  investigated 
22  -by  tho  oporator  or  his  agent  to  dotormino  tho  cause  and 
2: 1  the  moans  of  preventing  a  recurrence.  Records  of  such  acci 

24  dents,  roof  falls,  and  investigations  shall  bo  kopt  and  tho 

25  information  shall  bo  inado  availablo  to  tho  Seoretarv  or  bin 
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1  authorized  representative  and  tho  appropriate  State  agency. 

2  Such  rooordo  shall   be   opon  for  inspection  by  interested 

3  persons. 

4  (d)   Aiiy  information  obtained  by  the  Secretary,  or  by 

5  -the  Secretary  of  Health,  Education,  and  Wolfaro  under  this 

6  Act  shall  be  obtained  in  ouch  a  manner  ao  to  impooc  a  mini 

7  mum  burden  upon  oporators,  especially  thoso  operating  small 

8  -buoincgg  consistent  with  the  underlying  purposes  of  this  Act. 

9  -Unnecessary  duplication  of  effort  in  obtaining  information 

10  shall  be  reduced  to  tho  maximum  extent  foasiblo. 

11  "(c)   Subject  to  regulations  issuod  by  tho  Sooretary,  a 

12  >  representative    of    the    operator   and    a    representative    au- 

13  thorizod  by  his  minors  shall  bo  given  an   opportunity   to 

14  aoeompany  the  Secrotary  or  his  authorized  representative 

15  during   the   physical   inspection    of   any   mine    undor   sub- 

16  section  (a)  for  tho  purpose  of  aiding  such  inspection.  Where 

17  there  is  no  authorized  miner  representative;  tho  Secrotary  or 

18  his  authorized  representative  shall  consult  with  a  reason- 

19  able  number  of  miners  concerning  matters   of  health   and 

20  safety  in  the  mine.  Such  representative  of  minors  who  is 

21  also  an  employee  of  tho  operator  shall  suffer  no  loss  of  pay 

22  as  a  result  of  his  participation  in  tho  physical  inspection  made 

23  under  this  subsootiom  To  tho  extent  that  tho  inspector  deter 

24  mines  that  more  than  one  representative  from  each  party 

25  would  furthor  aid  the  inspection,  ho  con  pormit  each  party 
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1  to  have  an  equal  number  of  such  additional  roprooontativoo. 

2  However,   only  ono  ouch  roprooontativo  of  minoro  who   io 

3  an  omployoo  of  tho  operator  nhall  be  entitled  to  ouffor  no  loco 

4  of  pay  as  a  rooult  of  such  participation  under  the  provisiono 

5  of  this  subsection.  Complianeo  with  thi;-.  nubsoction  shall  not 

6  bo  a  jurisdictional  prerequisite  to  the  enforcement  of  any  pro 

7  virion  of  this  Act* 

8  "(f)  (1)    Any  minora  or  representatives  of  minoro  who 

9  believe    that   a    violation    of   a    health    or   safety    standard 

10  oxiatti    that    threaten?,   harm,    or   that   an    imminent  dangor 

11  oxists,  may  request  an  inspection  by  giving  notioo  to  the 

12  Seorotary  or  his  authorised  representative  of  such  violation 

13  or  danger.  Any  such  notice  dial  I  be  reduced  to  writing,  shall 
1^  oot  forth  with  reasonable  particularity  tho  grounds  for  tho 

15  notioo,  and  shall  bo  oignod  by  the  minora  or  representative 

16  of  minors,  and  a  copy  shall  be  provided  tho  operator  or  his 

17  agent  at  tho  time  of  inspection,  except  that>  upon  tho  roquoot 

18  of  tho  person  giving  such  notice,  his  name  and  tho  names 

19  of  individual  miners  referred  to  therein  shall  not  appear  in 

20  such  copy  or  on  any  record  published,  roloacod,  or  made 

21  availablo  pursuant  to  subsection  (g)  of  this  soetion.  If  upon 

22  roooipt  of  such  notification  tho  Secretary  determines  there 

23  are  roar.onablo  grounds  to  boliovo  that  such  violation  or  dan- 

24  gor  exists,  ho  shall  make  a  special  inspection  in  aeoordanoo 

25  with  the  provisions  of  this  section  as  soon  as  practicable,  to 
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1  determine  if  ouoh  violation  or  danger  oxioto.  If  tho  Soorotary 

2  dotorniinoB  there  aro  no  reasonable  grounds  to  believe  that  a 

3  violation  or  danger  oxioto  ho  shall  notify  tho  minors  and 

4  rcprcocntativo  of  tho  minora  in  writing  of  ouch  determination. 

5  "  (2)  Prior  to  or  during  any  inspection  of  a  mine,  any 

6  minors  or  roprooontativos  of  minora  employed  in  ouoh  mine 

7  may  notify  tho  Secretary  or  any  rcproocntativc  of  the  Sec 

8  rotary  roaponoiblo  for  conducting  the  inspection,  in  writing, 

9  of  any  violation  of  this  Aot  or  of  a  ivy  imminent  danger 

10  which  thoy  havo  reason  to  boliovc  oxioto  in  ouoh  mine.  The 

11  Secretary  ohall;  by  regulation,  cotablioh  procedures  for  in 

12  formal  reviow  of  any  refusal  by  a  representative  of  tho  Scoro 

13  tary  to  ioouo  a  oitation  with  rcopeot  to  any  ouoh  alleged 

14  violation  or  order  with  rospoot  to  such  danger  and  shall 
1*>  furnish  tho  minors  or  roprosontativo  of  minors  requesting 

16  ouoh  reviow  a  written  otatomont  of  tho  rcaoono  for  the  Sec 

17  rotnry'o  final  diopooition  of  tho  oaao. 

18  "  (g)  (1)   The  Secretary  and  Secretary  of  Health,  Edn 

19  cation,  and  Welfare  aro  authorized  to  compilo,  analyze,  and 

20  publish,  cither  in  summary  or  detailed  form,  all  roports  or 

21  information  obtained  under  thio  section. 

22  "  (3)   Tho  Soorotary  and  tho  Soorotary  of  Health,  Edu- 

23  cation,  and  Wolfaro  shnll  each  proscribo  r.uoh  ruloo  nnd  rcgu 

24  lations  as  they  may  doom  necessary  to  carry  out  thoir  roopon 
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1  aibilitica   under   thio   Act,    including   ruloo   and    rogulationo 

2  doaling  with  tbo  inspection  of  minoo  oubjoot  to  thio  Aot. 

3  "  (li)  Whenever  the  Secretary  findo  that  a  mine  liberates 

4  executive  quoiititiut.  of  methane  or  other  explosive  gtv.m  dur 

5  ing  ifo.  operations,  or  that  a  methane  or  other  gas  ignition  or 

6  oxplooion  has  oeourred  in  uuoh  mine  which  resulted  in  death 

7  or  serious  injury  at  any  time  during  the  previous  five  yoars,  or 

8  .that  thero  exists  in  such  mine  sonic  other  especially  hazardous 

9  condition,  he  shall  provide  a  minimum  of  one  spot  inspection 

10  by  hi'j  authorised  representative  of  all  or  part  of  ouch  mine 

11  during — every — frve — working — day* — at — irregular — intervals 

12  for  purposes  of  thin  Hubacction,  liberation  of  exoonnive  quan 

13  titioB  of  mothano  or  other  explosive  gases  shall  moan  liberation 

14  of  more  than  one  million  cubic  foot  of  mothano  or  other 

15  oxplooivo  gOHoo  during  a  twonty  four  hour  period:  Provided, 

16  however,  That  when  tho  Secretary  finds  that  a  mine  liboratog 

17  more  than  five  hundred  thousand  oubio  foot  of  methane  or 

18  other   oxplooivo   gases   during   a   twonty  four   hour   period, 

19  ho  shall  provido  a  minimum  of  ono  spot  inspection  b}T  hia 

20  authorized  representative  of  all  or  part  of  such  mine  every 

21  ton  working  days  at  irregular  intervals:  Provided  further, 

22  That  when  the  Secretary  findo  that  a  mino  libcratoa  more 

23  than  two  hundred  thousand  cubic  feet  of  methane  or  othor 

24  oxplosivo  gases  during  a  twenty-four  hour  period,  he  ahall 
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1  provide  a  minimum  of  one  spot  inGpootion  by  trio  authorigod 

2  roprocontativo  of  till  or  part  of  ouch  mino  ovory  fifteen  work 

3  ing  days  at  irregular  intervals. 

4  "(i)    In  the  event  of  any  aeoidont — (whother  or  not 

5  resulting  in  an  injury  or  death)    ooourring  in  a  mino,  tbo 

6  operator  3ball  promptly  notify   the  Secretary  thoroof  and 

7  shall  tako  appropriate  measures  to  prevent  tho  dootruotion 

8  of  any   ovidonoo   which  would  assist   in   investigating   tho 

9  cause  or  causes  thoroof.  In  tho  ovont  of  any  accident  oo 

10  ourring   in   a   mino   whero   roseuo   and   rooovory   work   is 

11  nooossary,  tho  Soorotary  or  an  authorized  roprocontativo  of 

12  tho  Seorotary  shall  tako  whatever  action  ho  deoms  appro- 

13  priate  to  protect  tho  life  of  any  person^  and  ho  may,  if  ho 

14  deems  it  appropriate,  supervise  and  direct  tho  rescue  and 

15  rooovory  aotivity  in  cuoh  mine. 

16  "  (j)  In  tho  event  of  any  accident  ooourring  in  a  mino, 

17  an  authorigod  representative  of  tho  Secrotary,  whon  present, 

18  may  issuo  such  orders  as  ho  dooms  appropriate  to  insure 

19  tho  oafoty  of  any  porcon  in  tho  mino»  and  tho  operator  of 

20  puoli  mino  shall  obtain  the  approval  of  such  roprosentativo, 

21  in  COnEultati™  wif]l  "pprnpnntP  Stfttp  rpprftgQnt'atirnrj   whnn 

22  foqsiblo,  of  any  plan  to  recover  any  person  in  tbo  mino  or 

23  tO    recover   the    H"^    Ar    ™*"™    affpf.tprl    arpng    nf   thn    vn\nn 

24  to  normal. 
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1  "OITATIONQ  AND   ORDERO 

2  "Sbo.   105. — (a)  (1)    If,   upon  inopootion  or  invootiga 

3  tion,  tbo  Soorotary  or  bifi  authoriaod  roprosontativo  boliovoj 

4  that  an  operator  of  a  mino  subjoot  to  this  Aot  has  violated 

5  thio   Act,   or   any    rule,    ordor,    or   regulation   promulgated 

6  purouant  to  thio  Aot,  ho  shall,  with  roaoonablo  promptnooo, 

7  issuo  a  oiUttion  to  tho  operator.  Each  citation  shall  bo  in 

8  writing  and  ahull  dooeribo  with  particularity  tho  naturo  of 

9  the  violation,  including  a  reference  to  the  provision  of  the 

10  Act,   standard,   rulo,   regulation,    or   ordor  ullogod    to   have 

11  boon  violated.  In  addition,  tho  citation  shall  fix  a  rcaaon 

12  ablo  tiino  for  tho  abatoinont  of  tho  violation. 

13  "  (2)  If  a  citation  under  ncetion  105  (a)  ( 1 )  is  ianicd  for 

14  a  violation  whioh  tho  Secretary  or  his  authoriaod  roprooonta 

15  tivo  bolioveo  to  have  boon  willfully  committed,  or  committed 
10  with  gross  nogligonoo,  and  to  have  subjected  a  minor  or 
17  minors  to  an  imminent  danger,  the  Secretary  or  hio  author 
IB  ieod  representative  shall  include  in  the  citation  a  ehargo  that 

19  tho  violation  was  willfully  committed,   or  oommittod  with 

20  grooo  nogligonco,  and  that  it  subjected  a  miner  or  minors  to 

21  an  imminent  danger,  with  a  specific  description  of  the  danger 

22  or  dangora  involved. 

23  "  (b)    If  upon  any  folio wup  inspection  of  a  mino,  an 

24  authorized  representative  of  the  Secretaty  finds   (1)    that  a 
2>>  violation  described  in  a  citation  issued  pursuant  to  subsection 
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1  (a)   has  not  boon  totally  abated  within  tho  poriod  of  timo 

2  ao  originally  fixod  thcroin  or  as  subsequently  oxtondod,  and 

3  (2)  that  tho  poriod  of  timo  for  tho  abatement  should  not  bo 

4  further  extended,  he  shall  find  the  oxtont  of  tho  area  affected 

5  by  the  violation  and  ohall  promptly  iosuo  an  ordor  roquiring 

6  the  operator  of  ouch  mine  or  hio  agent  to  immediately  oauoo 

7  all  persons  to  bo  withdrawn  from,  and  to  bo  prohibitod  from 

8  ontoring  suoh  area  until  an  authorised  representative  of  tho 

9  Secretary  determines  that  such  violation  hag  been  abated, 

10  oxoopt  tho  following  persons : 

11  "(1)   Any  pcreon  whoac  presence  in  such  area  ig 

12  noeoooary,  in  tho  judgment  of  the  operator  of  tho  mino, 

13  or  an   authorigod  representative   of   tho   Soorotary,    to 
1^  oliminato  tho  danger  described  in  ordor; 

15  "  (2) — Any  public  official  whoso  offioial  duties  ro- 

16  quire  him  to  enter  such  area;  or 

17  "  (8)  Any  legal  or  technical  consultant,  or  any  rep 

18  reson tativo  of  the  employees  of  tho  mine,  who  is  a  cor- 

19  tified  person  qualified  to  mako  mino  examinations,  or  is 

20  accompanied  by  such  a  person,  and  whoso  presenoo  in 

21  such  area  is  necessary,  in  the  judgment  of  the  oporator 

22  of  tho  mine  or  an  authorized  representative  of  tho  Sec 

23  rotary,   for  the  proper  investigation  of  tho   conditions 
3*  described  in  tho  ordor. 

25  "(c)  (1)    In  tho  case  of  a  violation  of  any  safety  or 
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1  health  standard  which  io  of  ouch  naturo  an  oould  oignificantly 

2  and  substantially  oontributo  to  the  oanoo  and  offoot  of  a  mino 

3  oafoty  or  health  hagard,  and  which  in  caused  by  an  unwar 

4  ranted  failure  of  ouch  operator  to  comply  with  ouch  oafoty 

5  or  health  standards,  the  citation  shall  include  a  stotcmont  to 

6  that  effcot.  If,  during  the  name  inspection  or  any  ouhooquont 

7  inspection  of  ouch  mine  within  ninety  days  after  the  ioouanoc 

8  of  ouoh  oitation,  an  authorised  representative  of  tho  Secretary 

9  findo  another  violation  of  any  safety  or  health  standard  and 

10  findo  ouoh  violation  to  be  also  canoed  by  an  unwarranted 

11  failure  of  such  operator  to  no  comply,  ho  nhall  forthwith  innuo 

12  an  order  requiring  tho  operator  to  cause  all  persons  in  tho 

13  area  affected  by  ouch  violations,  oxeopt  those  persons  roferrod 

14  to  in  subsection   (b)   of  thin  section,  to  bo  withdrawn  from, 

15  and  to  bo  prohibited  from  entering^  such  area  until  an  author 

16  izod  representative  of  tho  Secretary  determines  that  such 

17  violation  has  been  abated. 

18  "(3)    If  a  withdrawal  ordor  with  rospoot  to  any  area 

19  in  a  mino  has  boon  issued  pursuant  to  paragraph  (1)  of  this 

20  -Btt^cootion)  a  withdrawal  order  shall  promptly  bo  issued  by 

21  an  authorized  representative  of  tho  Sooretary  who  findo  upon 

22  any   subsequent   inspection    the   existence   in    tho   mino   of 

23  other  unwarranted  violations  until  such  time  an  an  innpec 

24  tion  of  ouch  mino  discloses  no  such  violations.  Following  an 

25  inspection  of  the  mine  which  discloses  no  unwarranted  viola 
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1  'tiong,  tho  provisions  of  paragraph — (4-) — of  thio  ouboootion 

2  '  ohall  again  bo  applioablo  to  that  mino. 

3  "  (d)  During  tho  abatement  poriod  for  a  violation  of  tho 

4  applicable  limit  on  the  concentration  of  rcupimblo  dust,  the 

5  oporator  of  tho  mino  chall  cauco  oamploo  doooribod  in  section 

6  302  (a)   of  thio  x\ot  to  bo  tokon  of  tho  afTootod  area  during 

7  oaoh  production  shift* 

8  "As  soon  ao  poooiblo  after  an  order  relating  to  failuro  to 

9  abato   oxooooivo   duot  concentrations   is   issued,    the   Sccrc- 

10  tary,  upon  roquoot  of  the  operator,  shall  dispatch  to  the  mine 

11  involvod  a  poroon  or  toam  of  poroonn,  to  tho  extent  such 

12  poroono  aro  available),  who  aro  knowlodgoablo  in  the  mothode 

13  and  moano  of  controlling  and  roduoing  rocpirablo  duct.  Such 

14  poroon  or  toam  of  persons  shall  remain  at  tho  mino  involvod 

15  for  ouch  timo  as  thoy  ohall  doom  appropriate  to  assist  the 

16  oporator  in  roduoing  rospirablo  duot  oonoontration.   While 

17  at  tho  mino,  such  porsons  may  roquiro  tho  oporator  to  tako 

18  ouoh  aotiono  ao  thoy  doom  appropriate  to  insure  the  health 

19  of  any  porson  in  tho  mino. 

20  "  (c)  (1) — If,  upon  any  inspection  or  invootigation  pur 

21  ouant  to  ooction  101  of  thio  Act,  tho  Soerotary  or  an  author 

22  iaod  roprooontativo  ohall  find  omployod  at  a  mino  a  miner 

23  who  has  not  received  the  requisite  safety  training  under  ooo 

24  tion  317A  of  thio  x\ot,  tho  Soerotary  or  an  authorised  rcprc 

25  oontativo  ohall  inouo  an  order  under  thio  section  which  dcclaro 
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1  such  miner  to  be  a  hazard  to  himsolf  and  to  othoroj  and 

2  requiring  that  ouoh  minor  bo  immediately  withdrawn  from 
r>  tho  mine,  and  bo  prohibited  from  entering  the  mine  until  an 

4  ftuthoriaod  ropronontotivo  of  tho  Soorotary  dotorminoo  that 

5  ouoh  minor  hao  roooivod   tho  training  required   by  oootion 
G  317A  of  thio  Aot. 

7  ■"  (3)   No  minor  who  m  ordered  withdrawn  from  a  mine 

8  -undor  paragraph   ( 1 )   of  thio  ouboootion  ohall  bo  dioohargod 

9  or  othorwioo  diooriminatod  againot  booauoo  of  ouoh  ordorj 

10  and  no  minor  who  io  ordorod  withdrawn  from  a  mino  undor 

11  paragraph   ( 1 )   of  this  oubsootion  shall  ouffor  a  looo  of  oom 

12  ponoation   during  tho  period  noooosary  for  ouoh  minor  to 

13  roooivo  ouoh  training  and  for  an  authorized  roprooontativo 

14  of  tho  Secretory  to  dotormino  that  ouoh  minor  has  received 

15  tho  roquioito  training. 

16  "  (f)  Each  citation  or  order  issued  under  this  sootion»  or 

17  a  copy  or  copies  thereof,  shall   bo  prominently   postod   in 

18  ttooordonoo  with  section  110  of  this  Act)  and  ae  prcsoribod  in 

19  rogulationo  iouuod  by  tho  Soorotary. 

20  "  (g)  No  citation  may  be  i&med  under  thia  ncotion  after 

21  tho  expiration  of  six  monthn  following  tho  ooourrcnoo  of  any 

22  violation! 

23  "(h)    Any  ordor  iooucd  under  oubocotion    (b)    or    (o) 

24  ohall  romain  in  ofToot  until  revoked  by  the  Secretary  or  modi 
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1  ficd  or  vacated  by  tho  Commission  or  tho  courts  pursuant  to 

2  oootion  106  (o)   or  107(a). 

3  "PBOCEDUDE  FOU  ENFORCEMENT 

4  "Sec.  106.   (a)   If,  after  an  inspection  or  investigation 

5  tho  Secretary  isouco  a  citation  or  order  under  oootion  105, 

6  ho  shall,  within  a  reasonable  timo  after  tho  termination  of 

7  ouch  inspection  or  investigation,  notify  tho  operator  by  cor 

8  tifiod  mail  of  tho  civil  penalty  proposed  to  bo  assessed  under 

9  section  111  (a)  for  tho  violation  cited  and  that  tho  operator 

10  has  fifteen  working  days  within  which  to  notif}^  tho  Secretary 

11  that  ho  wishes  to  con  tost  tho  citation  or  proposed  assessment 

12  of  penalty.  If  tho  citation  contains  a  ohargo  under  oootion 

13  105(a)  (3),  the  Secretary's  notification  under  tho  oubooo 

14  tion  ohall   include   a  proposed   civil  penalty  closure  ordor 

15  under   section    111  (d) — in   addition   to   tho  proposed   civil 

16  monetary  penalty  t  If,  within  fifteen  working  days  from  tho 

17  receipt  of  the  notice  issued  by  tho  Scorotary,  tho  operator 

18  fails  to  notify  the  Soorotary  that  ho  intends  to  con  toot  the 

19  citation  or  the  proposed  penalty  or  penalties,  and  no  notioo 

20  13  filed  by  any  employee  or  representative  of  employees 
2i  undor  subsection    (o)    of  this  section  within  ouch  time,  the 

22  citation  and  tho  penalty  or  penalties,  as  proposed^  shall  bo 

23  deemed  a  final  ordor  of  tho  Commission  and  not  subject  to 
04  review  by  any  court  or  agency.  Rofuf.nl  by  tho  operator  or 
25  his  agent  to  accept  oortifiod  mail  containing  a  notice  under 


298 


33 

1  thio  ouboootion  ohall  oonotituto  rcooipt  thorcof  within   tho 

2  moaning  of  thio  ouboootion. — 

3  •'  (b)   If  the  Secretary  has  roaoon  to  boliovo  that  an  opor 

4  ator  hao  failed  to  oorroot  a  violation  for  whioh  a  citation  hao 

5  boon  ioouod  within  tho  period  permittod  for  ito  oorrootion 

6  (whioh  poriod  ohall  not  ond  until  the  entry  of  a  final  ordor  by 

7  tho  Commiooion,  in  tho  oaoo  of  any  roviow  proceedings  under 

8  thio  oootion  initiated  by  the  operator  wherein  the  Commiooion 

9  ordors,  after  an  oxpoditod  hoaring,    tho  suspension  of  tho 

10  abatomont  roquiromonto  of  tho  citation  aftor  determining  that 

11  tho  oporator  will  oufTor  irreparable  loss  or  damage  from  the 

12  application  of  thoso  roquiromonto) ,  tho  Secretary  ohall  notify 

13  tho  oporator  by  certified  mail  of  ouch  failure  and  of  tho 

14  penalty  propoood  to  bo  aooosood  under  oootion  111  by  roaoon 

15  of  suoh  failuroj  and  that  tho  oporator  hao  fiftcon  working 

16  dayo  within  whioh  to  notify  tho  Sooretary  that  ho  wiohoo  to 

17  oontoot  tho  Soorotary'o  notification  or  tho  propoocd  aoooooment 

18  of  penalty,  If,  within  fifteen  working  dayo  from  tho  roooipt  ef 

19  notification  issued  by  tho  Soorotary,  tho  operator  fails  to 

20  notify  tho  Seoretary  that  ho  intonds  to  contest  tho  notification 

21  or  proposod  assessment  of  penal ty,  tho  notification  and  aooooo 

22  mont,  ao  propoood,  ohall  bo  doomed  a  final  order  of  the  Com 

23  mission  and  not  subject  to  review  by  any  court  or  agonoyi 

24  Rofuoal  by  tho  oporator  or  his  agent  to  accept  certified  mail 

25  containing  a  notification  issuod  under  this  suboootion  ohall 
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1  constitute    receipt    thereof    within — the — moaning — el — thie 

2  nuboootioni 

3  "(o)  (1)  No  poroon  ohall  discharge  or  in  any  manner 

4  disoriminftto  against  or  intorforo  with  tho  oxoroiso  of  the 

5  statutory  rights  of  any  mino  omployoo  or  applicant  for  cm 

6  ploymcnt  subject  to  this  Act  hooauoo  ouch  omployoo  hao  filed 

7  or  made  a  complaint  undor  or  rolatod  to  this  Aot,  inoluding 

8  a  complaint  notifying  tho  oporator  or  tho  oporator's  agent, 

9  or  the  employ  oo'o  labor  or  health  and  safety  roprooontativc 

10  of  an  allogod  danger  or  oafoty  or  health  violation  in  the  mine, 

11  or  booauoo  ouch  omployoo  is  the  subjoot  of  modioal  ovalua 

12  tions  and  potential  transfer  under  a  standard  published  pur 

13  smut   to    oootion — 102  (a) — of   thin    Aot,    or   booauoo    oueli 

14  omployoo  hao  instituted  or  caused  to  bo  instituted  aity  pro 

15  occding  undor  or  related  to  thio  Aot  or  hao  tootificd  or  in 

16  about  to  testify  in  any  euoh  proceeding,  or  booauoo  of  the 

17  oxoroiso  by  such  omployoo  on  behalf  of  himself  or  othorn  of 

18  any  statutory  right  afforded  by  thio  Aot. 

19  "  (2)  Any  mino  omployoo  or  applicant  for  omploymont 

20  who  bclicvoo  that  ho  has  boon  discharged,  intorforod  with, 

21  or  otherwise  discriminated  against  by  any  porcon  in  viola 

22  tion  of  this  subsection  may,  within  thirty  days  aftor  such 

23  violation  occurs,  file  a  complaint  with  tho  Seerotary  alleging 
^4  ouoh  discrimination.  Upon  receipt  of  such  complaint,  the 
25  Boorotary  ohall  cause  such  investigation  tc  bo  made  ac  ho 

20-040  O  -  78  -  20 
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1  (looms  appropriate.  If  upon  9uoh  investigation,   the  Sccrc- 

2  tary  dotorminoo  that  tbo  provisions  of  this  subsection  have 

3  been  violatod,  ho  shall  immediately  filo  a  complaint  with  tho 

4  Commission,  with  service  upon  the  allogod  violator  and  the 

5  mino  omployeo  or  applicant  for  employment,  alloging  ouoh 

6  discrimination  or  interference  and  proposing  an  order  grant 

7  ing  appropriate  roliof.  The  Commission  shall  afford  an  op 

8  portunity  for  a  hoaring   (in  accordance  with  section  554  of 

9  title  5,  United  States  Codo,  but  without  regard  to  (subsection 

10  (a)  (3)  of  suoh  section)  and  thereafter  shall  iesuo  an  order. 

11  based  upon  findings  of  faot,  affirming,  modifying,  or  vacating 

12  tho  Secretary's  proposed  order,  or  direoting  other  appropri- 

13  ate  roliof ;  and  suoh  order  shall  become  final  thirty  days  after 

14  its  issuance.  Tho  Commission  shall  have  authority  in  ouoh 

15  procoodings  to  require  a  person  committing  a  violation  of 

16  this  subsection  to  take  such  affirmative  action  to  abate  the 

17  violation  as  tho  Commission  dooms  appropriate,  including, 

18  but  not  limited   to,   the   rehiring   or   reinstatement   of   the 

19  omployee  to  his  former  position  with  back  pay  and  intorost. 

20  Tho  oomplaining  employee  or  applicant  may  prosont  addi 

21  tional  ovidence  on  his  own  behalf  during  any  hearing  hold 

22  pursuant  to  this  paragraph. 

23  "(3)   Within  ninety  days  of  tho  rocoipt  of  a  complaint 

24  filed  under  paragraph   (2)   of  this  subsection,  tho  Soorotary 

25  shall  notify  tho  mine  employee  or  applicant  for  employment, 
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1  in  writing,  of  his  determination  whether  a  violation  has  oo- 

2  curred.  If  the  Secretary,  upon  investigation,  determines  that 

3  tho  provisions  of  this  subsootion  have  not  been  violated,  tho 

4  complainant  shall  havo  tho  right,  within  thirty  days  of  notice 

5  of  tho  Secretary's  determination,  to  file  an  action  in  his  owb- 

6  behalf  before  the  Commission,   oharging  discrimination  or 

7  interference  in  violation  of  paragraph  (1)  of  this  subsootion. 

8  Tho  Commission  shall  afford  an  opportunity  for  a  hearing 

9  (in  aooordanoo  with  sootion  551  of  titlo  5,  United  States 

10  Codo,  but  without  rogard  to  subsection  (a)  (3)  of  such  soo- 

11  tion) ,  and  thereafter  shall  issuo  an  order,  based  upon  find 

12  ings    of   fact,    dismissing   or   sustaining   tho    complainant's 

13  ohargos  and,  if  tho  charges  are  sustained,  granting  such  relief 

14  as  it  dooms  appropriate,  including,  but  not  limited  to,  an 

15  ordor  requiring  the  rehiring  or  reinstatement  of  the  mine 

16  employee  or  applicant  for  employment  to  his  former  position 

17  with  back  pay  and  intorost.  Such  ordor  shall  become  final 

18  thirty  days  aftor  its  issuance.  Whenever  an  order  is  issuod 

19  sustaining  tho  employee's  charges  under  this  paragraph,  a 

20  sum  equal  to  the  aggregate  amount  of  all  costs  and  expenses 
2i  (including  attorney's  foos)   as  dotorminod  by  tho  Commis 

22  sion  to  havo  boon  reasonably  incurred  by  tho  mino  employee 

23  or  applicant  for  employment  for,  or  in  connootion  with,  the 

24  institution  and  prosecution  of  such  proceedings  shall  be 

25  assessed  against  the  person  committing  such  violation.  Pro- 
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1  ooodings  undor  this  section  shall  bo  expedited  by  tho  Sooro- 

2  tary  and  tho  Commission.  Any  ordor  iooucd  by  tho  Commis 

3  sion  undor  this  paragraph  shall  bo  subject  to  judicial  roviow 

4  in  aooordanoo  with  sootion  107  of  this  Act.  Violations  by  any 

5  porson  of  paragraph   ( 1 )   of  this  subsootion  shall  bo  oubjoot 

6  to  tho  provisions  of  sootion  109  and  111  (a)   of  this  title". 

7  "(d)   U,  within  fiftoon  working  days  of  roooipt  thoroof, 

8  an  operator  of  a  inino  notifios  tho  Soorotary  that  ho  intends  to 

9  oontost  the  issuance  or  modification  of  an  ordor  issued  undor 

10  sootion  105,  or  a  notification  issued  undor  subsootion   (a)  or 

11  (b)    of  this  sootion,  or  tho  roasonablonoss  of  tho  length  of 

12  abatement  time  fixed  in  a  citation  or  modification  thereof 

13  issued  under  section  105,  or  any  miner  or  representative  of 

14  minors  notifios  tho  Secretary  of  an  intention  to  contost  tho 

15  issuance,  modification,  or  termination  of  any  ordor  issued 

16  under  sootion  105,  or  tho  reasonableness  of  tho  longth  of  time 

17  get  for  abatement  by  a  citation  or  modification  thereof  issued 

18  under  section  105,  tho  Secretary  shall  immediately  advise 

19  the  Commission  of  such  notification,  and  tho  Commission 

20  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 
2i  section  551  of  title  5,  United  States  Code,  but  without  regard 

22  to  subsection   (a)  (3)   of  such  soction) ,  and  thereafter  shall 

23  issue  an  order,  based  on  findings  of  fact,  affirming,  modifying, 

24  or  vacating  tho  Secretary's  citation,  ordor,  or  proposed  pen 

25  alty,  or  directing  other  appropriate  relief;  such  ordor  shall 
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1  become  final  thirty  days  after  its  issuance.  The  rulos  of  proco- 

2  dure  proscribed  by  tho  Commission  shall  provide  affoctod 

3  minors  or  roprosontativos  of  affootod  minors  an  opportunity 

4  to  participate  as  parties  to  hearings  under  this  soction.  Tho 

5  Commission   shall    take    whatever   action    is    necessary    to 

6  oxpodito  proceedings  for  hearing  appeals  of  orders  issued 

7  under  section  105.  Tho  Commission  may  not  grant  temporary- 

8  roliof  from  tho  issuanoo  of  any  ordor  undor  subsootion  105  (o) 

9  of  this  Act. 

10  "judicial  review 

11  "Sec.  107.   (a)   Any  porson  adversely  affootod  or  ag 

12  grieved  by  an  ordor  of  tho  Commission  issued  under  this  Act 

13  may  obtain  a  review  of  such  ordor  in  any  Unitod  Statos  court 

14  of  appeals  for  tho  circuit  in  which  tho  violation  is  allogod  to 

15  have  ooourrod  or  whoro  tho  oporator  has  its  principal  office, 

16  or  in  tho  United  -States  Court  of  Appeals  for  the  District 

17  of-  Columbia  Circuit,  by  filing  in  suoh  court  within  thirty 

18  days  following  the  issuance  of  such  order  a  written  petition 

19  praying  that  the  order  be  modified  or  set  asido>  A  copy  of 

20  suoh  petition  shall  be  forthwith  transmitted  by  tho  clerk  of 
2i  the  court  to  the  Commission  and  to  the  other  parties,  and 

22  thereupon  the  Commission  shall  file  in  the  court  the  record 

23  in  the  proceeding  as  provided  in  section  2112  of  title  28, 

24  United  States  Code.  Upon  such  filing,  the  court  shall  have 

25  oxolusivo  jurisdiction  of  the  proceeding  and  of  tho  question 
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1  determined  therein,  and  shall  have  powor  to  grant  ouoh  torn 

2  por&ry  relief  or  restraining  order  as  it  dooms  juot  and  propor, 

3  and  to  mako  and  enter  upon  the  ploadingo,  tootimony,  and 

4  proooodinffiNiot  forth  in  ouoh  rooord  a  dooroo  affirming,  modi 

5  'fying,  or  sotting  osido,  in  wholo  or  in  part,  the  ordor  of  tho 

6  Commission  and  enforcing  the  same  to  the  extent  that  such 

7  order  is  affirmed  or  modified.  The  commencement  of  prooood 

8  ings  under  this  eubseotion  shall  not,  unless  orderod  by  tho 

9  court,  operate  as  a  stay  of  tho  ordor  of  tho  Commission.  -No- 

10  objootion  that  has  not  boon  urged  before  the  Commission 

11  shall  bo  eonsidorod  by  tho  oourt,  unlo^i  tho   failure  or  nogloot 

12  to  urgo  suoh  objootion  shall  be  excused  because  of  oxtraordi 

13  nary  oiroumstances,  The  findings  of  the  Commission  with  r-o 

14  speot  to  questions  of  fact,  if  supported  by  substantial  evidence 

15  on  the  record  considered  as  a  whole,  shall  be  conclu6ivo>  If 

16  any  party  shall  apply  to  the  court"  for  leave  to  adduoo  addi 

17  tional  ovidonoo  and  shall  show  to  the  satisfaction  of  tho  oourt 

18  that  ouoh  additional  evidence  is  material  and  that  thoro  wore 

19  reasonable  grounds  for  the  failure  to  adduce  6uch  ovidonoo  in 

20  tho  hearing  before  the  Commission,  the  court  may  ordor  suoh 

21  additional  evidence  to  be  taken  before  the  Commission  and 

22  to  bo  mado  a  part  of  the  record.  The  Commission  may  modify 

23  its  findings  as  to  the  facts,  or  make  new  findings,  by  roason 

24  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 

25  ouoh  modified  or  new  findings,  which  findings  such  rocpoot 
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1  to  question  of  faot,  if  supported  by  substantial  ovidonoo  on 

2  tho  rooord  considered  as  a  whole,  shall  be  conclusive.  The 

3  Commission  may  modify   or  sot  asido   its   original   or  dor 

4  by  roason  of  such  modified  or  new  findings  of  fact*  Upon 

5  tho  filing  of  tho  rooord  with  it,  aftor  ouch  romand  proceedings, 

6  tho  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg^ 

7  mont  and  docroo  shall  bo  final,  except  that  tho  oamo  shall  be 

8  subject  to  review  by  the  Supromo  Court  of  tho  United  Statos, 

9  as  provided  in  section  1251  of  title  28j  Unitod  Statos  Code. 

10  Potitions  filod  undor  this  subsection  shall  bo  hoard  oxpodi 

11  tiously* 

12  "(b)  Tho  Soorotary  may  also  obtain  roview  or  onforoc 

13  ment  of  any  final  order  of  the  Commission  by  filing  a 

14  petition  for  such  relief  in  the  United  States  court  of  appoals 

15  for  the  circuit  in  which  the  alleged  violation  occurred  or 

16  in  which  the  operator  has  its  principal  office  or  in  the  Court 

17  of  Appeals  for  the  District  of  Columbia  Circuit,  and  tho  pro- 

18  vision  of  subsection    (a)    shall  govern  suoh  proceedings  to 

19  tho  extent  applicable.  If  no  petition  for  review,  as  provided 

20  in  oubsootion   (a) ,  is  filed  within  thirt}^  days  after  issuance 

21  of  tho  Commissioner's  order,  the  Commission's  findings  of 

22  fact  and  order  shall  be  conclusive  in  connection  with  any 

23  petition  for  enforcement  which  is  filed  by  the  Secretary 

24  after  tho  expiration  of  such  thirty-day  poriod.  In  any  ouch 

25  ease,  as  well  as  in  the  case  of  a  noncontested  citation  or 
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1  notification  by  the  Socrotary  whioh  has  bcoomo  a  final  ordor 

2  -of  tho  Commiooron  under  oubooction    (a)   or   (b)    of  ocotion 

3  106,  the  clerk  of  the  court,  unices  othcrwioc  ordered  by  the 

4  -court,  shall  forthwith  enter  a  dcoroc  enforcing  the  ordor  and 

5  shall  transmit  a  copy  of  ouch  dooroo  to  tho  Secretary  and  the 

6  operator  namod  in  tho  potition.  In  any  oontompt  prooooding 

7  brought  to  enforce  a  decree  of  a  court  of  appoalo  ontorod 

8  pursuant  to   thio  subsection   or   subsootion — (a),   tho   court 

9  of  appeals   may   assess   tho   penalties   provided   in   eootion 

10  11 1»  in  addition  to  invoking  any  othor  availablo  romodios. 

11  "moOEDUHEB  TO  COUNTERACT  DANCEKOUB  CONDITIONS 

12  "Sec*  108*   (a)  If*  upon  any  inspection  or  investigation 

13  of  a  mino  whioh  is  subject  to  this  Act*  an  authorised  ropro 

14  »jontativo  of  tho  Seorotary  finds  that  conditions  of  praotiooc 

15  jn  such  mine  are  such  that  an  imminent  danger  exists,  such 

16  ■roprosontativo  shall  dotermino  tho  extent  of  the  aroa  of  suoh 

17  mino  throughout  whioh  tho  dongor  exists,  and  issuo  an  ordor 

18  squiring  the  operator  of  such  mino  to  cause  all  persons, 

19  except  those  referrod  to  in  soction  105 (b) ,  to  bo  withdrawn 

20  from,  and  to  be  prohibited  from  entering*  suoh  aroa  until 

21  >an  authorized  representative  of  the  Secretary  determines  that 

22  tiuoh  imminent  danger  no  longer  exists.  The  issuanoe  of  an 

23  ordor  undor  this  subsection  shall  not  prooludo  tho  issuance 

24  of  a  citation  under  section  105  or  tho  proposing  of  a  penalty 

25  undor  eootion  111. 
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1  -'(b)  (1)   If,  upon  any  inopootion  or  invootigation  of  a 

2  fnino,  an  authorized  roprooontativo  of  tho  Soorotary  finda 

3  ^Ar) — that   potentially    dangorouo    oonditiono    oxiot   therein 

4  which  havo  not  yot  rosultod  in  an  imminont  danger,    (B) 

5  tiiat  such  conditions  cannot  bo  offoctivoly  abated  through 

6  tho  ubo  of  existing  technology,  and — (-G) — that  roasonablo 

7  -assurance  cannot  be  provided  that  the  continuance  of  mining 

8  operations  under  suoh  conditions  will  not  result  in  an  im- 

9  minont  danger,  ho  shall  dotormino  tho  area  throughout  ■  whioh 

10  .such  conditions  exists  and  thereupon  issue  a  notice  to  the 

11  oporator  of  tho  mino  or  his  agont  of  such  conditions,  and  shall 

12  file  a  oopy  thereof,  incorporating  his  findings  therein,  with 

13  the  Seoretary  and  with  tho  representatives  of  tho  minors  of- 

14  «uoh  minei  Upon  receipt  of  such  oopy,  the  Secrotary  shall 

15  oauso  suoh  further  investigation  to  be  made  as  ho  doomc 

16  appropriate,  including  an  opportunity  for  tho  operator  or  a 

17  roprosontativo  of  tho  miners  to  present  information  relating 

18  io  suoh  notice. 

19  "  (2)  Upon  tho  oonolusion  of  such  investigation  and  an 

20  opportunity  for  a  public  hearing  upon  request  by  any  inter- 

21  ested  party,  the  Secretary  shall  make  findings  of  fact,  and 

22  shall,  by  decision  incorporating  such  findings  thoroin,  either 

23  -cancel  the  notice  issued  under  this  subsection  or  issue  an 

24  order  requiring  the  operator  of  such  mine  to  causo  all  porcons 

25  in  the  area  affected,  except  those  persons  referrod  to  in  soo- 


308 


43 

1  tion  105(b),  to  bo  withdrawn  from,  and  bo  prohibited  from 

2  entering,  such  area  until  tho  Seorotary,  after  a  publio  hoaring 

3  affording  all   interested   poroono  an   opportunity  to  prooont 

4  their    views,    dotorminon — that   such    conditions    havo    boon 

5  abated.  Any  hearing  under  thir.  paragraph  shall  bo  of  rooord 

6  and  shall  be  eubject  to  sootion  554  of  title  5  of  tho  United 

7  States  Code  but  without,  regard  to  subsection   (a)  (3). 

8  "  (o)   Findings  and  orders  iscuod  pursuant  to  subsection 

9  -(a)  of  this  sootion  shall  contain  a  dotailod  description  of  the 

10  conditions  or  practices  which  causo  and  constitute  a  situation 

11  -of  imminent  danger,  and  all  orders  issued  pursuant  to  this 

12  section  shall  contain  n  description  of  tho  area  of  tho  mine 

13  throughout  which  persons  must  bo  withdrawn  and  prohibited. 

14  "•  (d)    Eftoh  finding  mado  and  ordor  issued  undor  this 

15  sootion  shall  be  given  promptly  to  the  operator  of  the  mine 

16  to  which  it  portainn  by  tho  poroon  making  ouch  finding  or 

17  order,  and  all  of  such  findings  and  ordors  shall  bo  in  writing, 

18  and  shall  bo  signod  by  the  porson  making  thorn.  Any  order 

19  issued  pursuant  to  subsoction   (a)   or  (b)   may  bo  annulled^ 

20  'Canceled,  or  ro vised  by  an  authorized  representative  of  the 

21  Secretary,  Any  ordor  issued  under  subsoction    (a)    or   (b) 

22  shall  remain  in  effect  until  rovokod  by   the  Socrotary  or 

23  'modified  or  vacated  by  tho  Commission,  or  tho  courts  pur- 

24  suant  to  soction  107  (a)   or  108  (o) . 

25  "(e)  (1)   Any  operator  notified  of  an  ordor  under  this 
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1  section  or  any  ropresentativo  of  minors  notified  of  tho  ioou 

2  ance,  modification,  or  termination  of  suoh  an  ordor  may  apply 

3  4o  tho  Commission  within  ton  days  of  such  notification  for 

4  annulment  or  revision  of  such  order.  Tho  Commission  shall 

5  forthwith  afford  an  opportunity  for  a  hoaring  (in  aocordanoo 

6  with  section  554  of  titlo  5,  Unitod  Statos  Codo,  but  without 

7  rogard  to  subsoction  (a)  (3)  of  suoh  sootion)  and  thoroaftor 
S  ehall  icouo  an  order,  basod  upon  findings  of  fact,  vacating, 
9  affirming,  modifying,  or  terminating  tho  Soorotary'o  ordor. 

10  *Tho  Commission  may  not  grant  tomporary  rolief  from  tho 

11  issuanco  of  any  order  under  subsoction   (a)    of  this  sootion. 

12  "(2)   Tho  Commission  shall   tako   whatovor  aotion  io 

13  «nocossary  to  expodito  procoodings  undor  this  subsootiont 

14  ■'injunctions 

15  "Sec.  109.  (a)  (1)  Tho  Socrotary  ma}^  instituto  a  oivil« 

16  -action  for  roliof,  including  a  permanent  or  temporal  injuno- 

17  4ion,  restraining  order,  or  any  other  appropriate  ordor  in  tho 

18  ■district  court  of  tho  United  Statos  for  tho  distriot  in  which  a 

19  mino  is  located  or  in  which  tho  operator  of  suoh  mino  hao 

20  his  principal  office,  whenevor  such  operator  or  hio  agont 

21  (a)  violates  or  fails  or  refuses  to  comply  with  any  ordor  or 

22  dooision  issued  under  this  Act,  or   (b)   interferes  with,  hin 

23  dors,  or  delays  the  Secretary  or  his  authorized  representative, 

24  or  tho  Socrotaiy  of  Health,  Education,  and  Wolforo  or  his- 

25  authorized  roprosentative,  in  carrying  out  tho  provioiono  of 
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1  the  Act,  or  (c)  refuses  to  admit  such  roproscntativon  to  tbo 

2  rninO)  or  (d)  rofuces  to  porinit  tho  inspootion  of  tho  mine,  or 

3  tho  investigation  of  on  accident  or  occupational  diroaoo  oo 

4  curring  in,  or  connoctod  with,  r.noh  mine,  or   (o)   rofuncn  to 

5  furnish  any  information  or  report  requested  by  tho  Scorotary 

6  or  tho  Scorotary  of  Health,  Education,  and  Wolfaro  in  fur 

7  thcranco  of  tho  provisions  of  this  Act,  or  (f)   rofusor.  to  per 

8  -mit  access  to,  and  copying  of,  such  records  as  tho  Scorotary 

9  or  tho  Secretary  of  Health,  Education,  and  Welfare  deter 

10  miner,  necessary  in  carrying  out  the  provisions  of  this  Act. 

11  "(3)    Tho  Secretary   may   institute  a  civil   action   for 

12  relief    including    permanent — or    temporary    injunction, — fo~ 

13  straining    order, — or    any    other    appropriate — order    in    tho 

14  district  court  of  the  United  States  for  tho  district  in  whioh 
l,Fj  tho  mine  is  located  or  in  which  the  oporator  of  suoh  mino 
16  has  his  principal  office  whenever  the  Secretary  boliovoo  that 
1?  the  operator  of  a  mine  is  engaged  in  a  pattorn  of  violation 

18  of  tho  health  and  safoty  standards  of  this  Act,  which  in  tho 

19  judgment  of  tho  Secretary  constitutes  a  continuing  hazard 

20  to  tho  health  or  safety  of  miners, 

21  "(b)   In  any  action  brought  under  subsection  (a)  of  this 

22  pootion,  tho  court  shall  have  jurisdiction  to  provido  such  roliof 
2^  qs  may  be  appropriate.  In  the  case  of  an  action  under  sub- 

24  pection   (a)  (2) ,  the  court  shall  in  its  order  require  such  ac 

25  quronoo  or  affirmativo  steps  as  it  deemg  necessary  to  ascuro 
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1  itself  that  the  protection  afforded  to  miners  under  this  Aot 

2  shall  bo  providod  by  tho  oporator.  Temporary  restraining 

3  ordoro  ohall  bo  ioouod  in  aooordanoo  with  rulo  65  of  tho  Fod 

4  era]  Rulos  of  Civil  Procodure,  as  amended,  excopt  that  the 

5  timo  limit  in  such  orders,  whon  issued  without  notico,  chall 

6  be  seven  days  from  tho  dato  of  ontry.  Except  as  othorwioo 

7  providod  herein,  any  relief  granted  by  tho  court  to  onforoo 

8  <tn  order  under  clause   (a)   of  this  section  shall  continuo  in 

9  effect  until  tho  completion  or  final  termination  of  all  prooood 

10  ings  for  review  of  such  order  under  this  title,  unloss,  prior 

11  'thoreto,  tho  district  court  granting  such  relief  sets  it  asido  or 

12  -modifies  it.  In  any  action  instituted  imder  this  soction  to  on 

13  force  an  order  or  decision  issued  by  the  Commission  or  tho 

14  -Secretary  after  a  public  hearing  in  accordance  with  soction 

15  -554  of  title  5  of  the  United  States  Code,  the  findings  of  the 

16  ■Commission  or  tho  Secretary,  as  the  caso  may  bo,  if  oup 

17  portod  by  substantial  evidence  on  the  record  considorod  ao 

18  a  whole,  shall  bo  conclusive. 

19  "POSTING   OF   NOTICES,   ORDERS,   AND  DECISIONS 

20  "■■Sec,  110  (a)  At  each  mine  subject  to  this  Aot  thoro 

21  shall  bo  maintained  an  offico  with  a  conspicuous  sign  dosig- 

22  nating  it  as  the  office  of  the  mine,  and  a  bulletin  board  at' 

23  ■cuch  office  or  at  some  conspicuous  place  near  an  ontranoc 

24  >of  tho  mine,  in  such  manner  that  notices,  orders,  citations, 

25  and  decisions  required  by  law  or  regulation  to  bo  postod  on 
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1  «tho  mine  bulletin  board  may  be  postod  thereon,  be  easily 

2  visiblo  to  all  persons  desiring  to  read  them,  and  be  protected 

3  -against  damago  by  woathor  and  against  unauthorised   ro 

4  -movaJ.  A  oopy  of  any  notice,  order,  oitation,  or  dooision  ro 

5  quirod  by  this  Act  to  be  given  to  an  operator  shall  be  do- 

6  4ivorod  to  tho  offioo  of  tho  affootod  mino,  and  a  oopy  ohoU 

7  >be  immediately  posted  on  the  bulletin  board  of  such  mine 

8  by  tho  oporator  or  his  agent  for  not  less  than  thirty  days. 

9  "(b)    The  Secretary  shall  (i)  oause  a  oopy  of  any  notioo, 

10  order,  citation,  or  decision  required  by  this  Act  to  bo  givon 

11  -to  an  operator  to  be  mailed  immediately  to  a  representative 

12  of  tho  miners  in  the  affeoted  mine,  and    (ii)    oause  a  oopy 

13  thereof  to  he  mailed  to  tho  public  official  or  agency  of  tho 

14  State  charged  with  administering  State  laws,  if  any,  relating 

15  -to  health  or  safety  in  suoh  mine.  Such  notioo,  order,  oitation, 

16  or  dooioion  shall  bo  available  for  public  inspoction. 

17  "(o)    In  order  to  insure  prompt  compliance  with  any 

18  notioe,  order,  citation,  or  decision  issued  under  this  Act,  tho 

19  .authorized  representative  of  the  Secretary  may  deliver  such 

20  notioe,  order,  citation,  or  decision  to  -an  agent  of  the  operator, 

21  and  such  agent  shall  immediately  take  appropriate  measures 

22  to  inouro  compliance  with  such  notice,   order,   citation^  or 

23  dooision. 

24  ■■'  (d)  Eaob  operator  of  a  mino  Bubjoot  to  thin  Act  ohall 

25  .file  with  the  Secrctar}r  the  namo  and  addrooo  of  ouch  mine 
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1  and  tho  nomo  and  addroos  of  tbo  porson  who  oontrolc  or 

2  operates  the  mine.  Any  revisions  in  auob  namoo  or  addrossos 

3  shall  be  promptly  filed  with  the  Secretary.  Eaoh  operator 

4  of  a  mine  subject  to  this  Act  aboil  designate  a  responsible 

5  'official  at  ouch  mino  ao  the  principal  officer  in  charge  of 
G  'health  and  safety  at  suoh  mine,  and  such  official  shall  receive 

7  a   copy   of  any  notioo,   ordor,   citation,   or   dooioion   ioouod 

8  qndor  this  Act  affecting  ouch  mino.  In  any  oaoo,  whoro  tho 

9  «mino  io  subject  to  tho  control  of  any  person  not  directly 

10  involved  in  the  daily  operations  of  the  mine,   there  shall 

11  he  filed  with  the  Secretary  the  name  and  address  of  such 

12  -person  and  tho  name  and  address  of  a  principal  official  of 

13  ■ouch  porson  who  oholl  havo  overall  responsibility  for  tho 

14  conduct  of  an  offootivo  hoalth  and  oafoty  program  at  any 

15  -mine  subject  to  tho  control  of  ouch  person,  and  such  official 

16  shall  receive  a  copy  of  any  notioo,  order,  citation,  or  do 
1'  -0101011  isouod  affooting  any  ouch  mino.  Tho  moro  dooignation 
1°  of  a  health  and  safety  offioial  under  this  oubscotion  shall  not 

19  be  construed  as  making  such  offioial  subject  to  any  ponalty 

20  tinder  this  Act. 

21  ^PENALTIES 

22  "Seo.  111.   (a)  The  operator  of  a  mine  in  which  occurs 

23  a  violation  of  a  provision  of  this  Act  or  a  safety  or  health 

24  -standard  pronoribod  by  or  under  thio  Aot,  or  any  rjilc,  order, 

25  or  regulation  promulgated  pursuant  to  this  Aot,  shall  be 
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1  Qoooppod  o  civil  penalty  of  not  more  than  $10,000  for  on  eh 

2  ouch  violation. 

3  "(b)    Any  operator  who  fails  to  oorroot  a  violation  for 

4  'which  n  citation  has  been  isnuod  under  section  105  (a)  within 

5  the  period  permitted  for  its  correction    (which  period  shall 

6  -not  end  until  the  entry  of  a  final  order  by  tho  Commission, 

7  in  the  ease  of  any  review  proceedings  under  soction   100 

8  initiated  by  the  operator  wherein   tho  Coinmi^ion   orders, 

9  after  an  expedited  hearing,  (ho  suspension  of  the  abatement 

10  requirements  of  the  citation  after  determining  that  tho  opor 

11  »ator  will  suffer  irreparable  loss  or  damage  from  the  applica 

12  -tion  of  those  requirements,  or  until  the  entry  of  an  ordcr-ef 

13  the  court,  in  the  ease  of  any  review  proceedings  under  sec 

14  <ion  107  initiated  by  tbo  operator  wherein  the  court  orders 

15  -tho  suspension  of  the  abatement  requirements  of  the  oita 

16  tion),  may  bo  assessed  a  civil  penalty  of  not  more  than 

17  41,000  for  each  day  during  which  such  failuro  or  violation 

18  continues. 

19  "(c)   Whenever  a  corporate  operator  violates  a  provision 

20  of  this  Act  or  a  safety  or  health  standard  proscribed  by  or 

21  -under  this  Act,  or  any  rule,  ordor,  or  regulation  promulgated 

22  purouant  to  thio  Act,  any  director,  officer,  or  agont  of  cuoh 

23  "corporation  who  knowingly  authorised,  ordorod,  or  carried 

24  out  such  violation  shall  bo  subject  to  tho  oamo  civil  penalties, 
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1  -finoe,  and  imprisonment  that  may  bo  impocod  upon  a  poroon 

2  -under  subnotion  (a),  (b),   (c),  (f),or  (g)  of  tliio  ocotion. 

3  "(d)   Any  operator  who  willfully,  or  with  gross  ncgli 

4  gonoo,  violates  a  provioion  of  thia  Aot  or  a  cafoty  or  health 

5  standard  prescribed  by  or  under  this  Aot,  or  any  rule,  order, 

6  or  regulation  promulgated  pursuant  to  thio  Act,  and  thereby 

7  causes  a  minor  or  minora  to  be  subjected  to  imminent  danger, 

8  chall  bo  oubjoot  to  a  civil  penalty  closure  ordor  by  the  Com 

9  mission,  which  order  shall:    (i)   order  the  mine  cloned  for  a 

10  specified  period  not  to  exceed  thirty  working  days,   (ii)  pro 

11  vido  that  the  mine  may  not  be  roopenod  after  such  period 

12  except  upon  a  subsequent  order  and  finding  by  tho  Commie 

13  sion  that  no  unabated  safety  or  health  violations  oxict  at  nuoh 

14  mine   (except  violations  for  which  the  period  for  abatement 

15  has  not  expired) ,  and  (hi)  provide  that  during  the  period  of 

16  closure  tho  operator  chall  pay  tho  miners  at  their  regular 

17  hourly  ratos  for  tho  hoiirs  thoy  would  havo  worked  had  tho 

18  mine  not  been  ordered  closed,  except  any  miner  or  minors 

19  found  by  the  Commission  to  have  willfully  or  with  gross 

20  negligence  contributed  to  tho  violation  or  violations  which 

21  gave  rise  to  tho  cloouro  ordor. 

22  "(c)  Any  operator  who  willfully  violates  a  provioion  of 

23  this  Aot  or  a  safety  or  hoalth  standard  proscribed  by  or  undor 

24  this  Aot,  or  any  rulo,  ordor,  or  regulation  promulgated  pur 

25  ouant  to  this  Act,  chall,  upon  oonviction,  bo  punished  by  ft 

20-040  O  -  78  -  21 
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1  fine  of  not  more  than  $25,000  or  by  imprisonment  for  not 

2  more  than  one  year,  or  by  hoth ;  except  that  if  the  conviction 

3  io  for  a  violation  committed  after  a  first  conviction  of  nuoh 

4  person  for  nny  violation  of  thin  Aot,  punishment  shall  be  a 

5  fine  of  not  moro  than  $o0,000  or  imprisonment  for  not  more 

6  than  five  years,  or  hoth. 

7  ^^-ffy — Any  person   who   gives   advance   notice   of  any 

8  -inopootion  to  bo  conducted  under  this  Aot  shall,  upon  convio 

9  4ion,  bo  punished  by  a  fine  of  not  more  than  $1,000  or  by 

10  imprisonment  for  not  more  than  six  months,  or  by  hoth. 

11  -'(g)    Whoovor  knowingly  makes  any  false  statomont; 

12  representation,   or  certification   in  any  application,   record, 

13  report,  plan,  or  other  document  filed  or  required  to  be  main 

14  tained    pursuant    to — tim — Aot   ^ha4^ — upon    conviction, — be 

15  punished  by  a  fino  of  not  moro  than  $10,000,  or  b}r  imprison- 

16  ment  for  not  more  than  six  months,  or  by  both. 

17  "  (h)   Any  operator  who  violates  any  of  the  posting  re 

18  quiromonts,  an  proscribed  under  tho  provisions  of  this  Act, 

19  shall  be  assorted  a  oivil  ponalty  of  up  to  $10,000  for  each 

20  violation. 

21  "(i)    Any  miner  who  willfully  violates  the  mandatory 

22  safety   standards   relating   to   smoking   or   the   carrying   of 

23  smoking  materials)  matches,  or  lighters  shnll  bo  cubjoot  to  a 

24  oivil  pennlty  aseosRed  by  the  Commission  of  not  moro  than 

25  $250  for  each  occurrence  of  such  violation. 
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1  -  ( j )   Whoever  knowingly  distributes,   sella,   offers  for 

2  oalo,  introduces,  or  dolivore  in  oommoroo  any  oquipmont  for 

3  uoo  in  a  mino,  including,  but  not  limited  to,  oompononta 

4  and  aoocooorieo  of  such  oquipmont,  which  io  represented  ao 

5  complying  with  tho  provisions  of  this  x\ct,  or  with  any  spec  ■ 

6  ification  or  regulation  of  tho  Soorotary  applicable  to  ouch 

7  oquipmont,  and  whioh  does  not  so  comply,  shall,  upon 
S  oonviotion,  bo  puniohed  by  a  fine  of  not  more  than  $25,000 
9    or  by  imprisonment  for  not  moro  than  ono  year,  or  by  both. 

10  "(k)    The  Commission  shall  have  authority  to  access 

11  all  civil  penalties  and  to  issue  all  civil  penalty  closure  orders 

12  provided  in  this  Aot.  In  assessing  civil  monetary  penalties, 

13  the  Commission  shall  give  duo  consideration  to  tho  gravity 

14  of  tho  violation,  tho  good  faith  of  the  person  charged,  the 
history  of  previous  violations^  and  tho  appropriateness  of  tho 
ponalty  with  rospoct  to  tho  size  of  tho  business  of  any  mine 

17 

oporator  being  charged:  Provided,  That,  in  proposing  civil 

-I  Q 

penalties  under  this  Aot,  tho  Secretary  may  rely  upon  a  sum- 
mary review  of  tho  information  available  to  him  and  shall 
not  bo  required  to  make  findings  of  fact  concerning  tho  above 

TaTTTTTrST 
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f'(l)    Civil  penalties  owed  under  this  Act  shall  bo  paid 
to  the  Secretary  for  deposit  into  tho  Treasury  of  the  United 

94 

States  and  ahnll  accrue  to  the  United  States. 
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1  "(m)   Thio  sootion  ohall  not  bo  appliooblo  with  roopoot 

2  to  title  IV  of  this  Act, 


4  "Sbo.  112.  If  a  mine  or  area  of  a  mine  is  closed  by 

5  an  order  ioouod  undor  ooetion  104,  ocotion  105,  or  section 

6  108  of  thio  title,  all  minero  working  during  tho  ohift  whon 

7  ouoh  ordor  wao  ioouod  who  arc  idled  by  ouch  order  shall  be 

8  entitled,  rogardlooo  of  tho  rooult  of  any  roviow  of  ouoh  order, 

9  to  full  compensation  by  tho  operator  at  their  regular  ratco  of 

10  pay  for  frho  poriod  they  are  idled,  but  for  not  more  than  the 

11  bakmoo  of  ouoh  ohift.  If  ouoh  ordor  io  not  terminated  prior 

12  to  the  next  working  ohift,  all  minero  on  that  ohift  who  are 

13  idled  by  ouoh  ordor  shall  bo  entitled  to  full  oomponoation  by 
1^  the  operator  at  thoir  regular  ratos  of  pay  for  the  period  they 

15  aro  idled,  but  for  not  more  than  four  hours  of  ouoh  ohift.  If  a 

16  niino  or  aroa  of  a  mino  is  olosod  by  an  ordor  ioouod  under 
IT  scotion  105  or  oootion  108  of  thio  titlo  for  a  failure  of  the 
IS  operator  to  oomply  with  any  hoalth  or  safety  otandard,  all 
13  minora  who  aro  idled  due  to  such  ordor  shall  bo  fully  oom 

20  pcnoatod  after  all  intorootod  parties  aro  given  an  opportunity 

21  for  a  public  hearing,  which  shall  bo  oxpoditod  in  ouoh  eaooo, 

22  and  after  such  order  io  final  by  the  operator  for  lost  time  at 

23  their  regular  ratoo  of  pay  for  ouoh  time  ao  tho  minero  arc 

24  idled  by  ouoh  clooing,  or  for  ono  wook,  whiohovor  io  tho 
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1  lcooor.  Whcncvor  an  operator  violates  or  faila  or  rcfusco  to 

2  oomply  with  any  ordor  iseuod  undor  oootion   101,   oootion 

3  105,  or  oootion  108  of  thio  Aot,  all  minora  omploycd  at  the 

4  affootod  mino  who  would  liavo  boon  withdrawn  from,   or 

5  proventod  from  ontoring,  suoh  timo  or  area  thorcof  as  a 

6  rooult  of  suoh  order  shall  be  entitled  to  full  compensation  by 

7  the  operator  at  their  regular  ratca  of  pay,  in  addition  to  pay 

8  roooivod  for  work  porformod  after  ouoh  order  wa3  issued, 

9  for  the  period  beginning  wkon  ouoh  ordor  wao  issued  and 

10  ending  when  suoh  order  is  complied  with,  vacated,  or  ter 

11  minatod.  Tho  Commiooion  shall  have  authority  to  order  com 

12  penoation  due  undor  thio  seotion  upon  tho  filing  of  a  com 

13  plaint  by  a  miner  or  his  representative  and  after  opportunity 

14  for  hearing  subject  to  section  554  of  title  5,  United  States 

15  UOQC 

16  "ADMINISTRATIVE  PROVISIONS 

17  "Sbo.    113. — fa} — The    Secretary    is    authorized    and 

18  directed  to  administor  tho  provisions  of  this  Aot  through  a 

19  Mine  Safety  and  Health  Administration  established  under 

20  section  102  of  tho  Fodoral  Mino  Safoty  and  Health  Amend 

21  ments  Act  of  1977.  The  Secretary,  acting  through  tho  Assist 

22  ant  Soorotary  for  Mino  Safety  and  Hoalth,  ohall  havo  author 

23  ity  to  appoint,  oubjoot  to  tho  oivil  sorvioo  lawo,  ouoh  officers 

24  and  employooo  as  he  ma}r  deem  nocossary  for  tho  administra 

25  tion  of  thio  Aot,  and  to  prescribe  powers,  dutios,  and  rcoponoi 
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2  ■kilitioo  of  all  offiooro  and  employ  coo  engaged  in  the  admiuis 

2  tration  of  thia  Aot. 

3  "(b)   Exoept  as  provided  in  sootion  518(a)  of  title  28, 

4  United  States  Code,  relating  to  litigation  before  the  Supreme 

5  ^jourt,  the  Solicitor  of  Labor  may  appear  for  and  represent 
q  the  Secretary  in  any  civil  litigation  brought  under  thia  Act-. 

7  'TUB  FEDEHAL   MINE  OAFCTY  AND  HEALTH 

g  REVIEW   OOMMIQQION- 

9  "Sec.  114.    (a)   The  Federal  Mine  Safety  and  Health 

10  Krvicw  Commission  is  hereby  established.  The  Commission 

H  shall  fonoint  of  fivo  members,  appointed  by  tho  rrooidont  by 

22  and  with  the  advice  and  consent  of  the  Senate,  from  among 

13  persons  who  by  reason  of  training,  edueation,  or  oxporionoo 

14  aro  qualified  to  carry  out  the  functions  of  tho  Coinmuinion 
25  undor  this  Aot.  Tho  President  shall  designate  one  of  the 
IQ  mcmbcr3  of  tho  ComniiBBion  to  eorvo  an  Chairman. 

17  "  (b)  (1)  Tho  torms  of  tho  members  of  tho  Commission 

15  shall  be  six  yooro,  oxoopt  that — 

^9  "  (A)  members  of  the  Commission,  first  taking  office 

2Q  after  tho  date  of  onaotinont  of  tho  Mine  Safety  and 

2i  -H^t-.kh  Amondmonto  Aot  of  1977,  shall  eorvo,  ao  denig 

22  natcd  by  the  President  at  the  time  of  appointment,  ono 

23  for  a  term  of  two  years,  two  for  a  term  of  four  ycaro, 

25  -"  (B)  a  vacancy  caused  b}r  the  death,  resignation,  or 
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1  removal  of  any  member  prior  to  tbo  expiration  of  tbo 

2  torm  for  which  ho  woo  appointed  ohall  be  filled  only  for 

3  tbo  romaindor  of  such  unexpired  term. 

4  Any  member  of  tbo  Commiooion  may  be  removed  by  the 

5  President  for  ineffioieno}^  neglect  of  duy,  or  malfeasance  in 

6  office. 

7  "(2)    The  Chairman  ohall  be  responsible  on  behalf  of 

8  the   Commiooion  for   tho   administrative   operations   of   tho 

9  Commission.  The  Commiooion  ohall  appoint  such  omployoon 

10  as  it  dcomo  noooooary  to  aooiot  in  the  performance  of  the 

11  Commission's  functions   and  to   fix   their  compensation  in 

12  accordance  with  tho  provisions  of  chapter  51  and  oubchaptor 

13  III  of  chapter  53  of  title  5,  United  Statco  Code,  relating  to 

14  classification  and  goneral  pay  rates.  Upon  tho  effective  date 

15  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 

16  1977,  the  adminiotrativo  law  jndgos  assigned  to  tho  Arling 

17  ton,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 

18  United  States  Department  of  the  Interior,  ohall  be  auto- 

19  matioally  transferred  in  grade  and  position  to  tho  Fodcral 

20  Mine  Safety  and  Health  Roviow  Commission.  Notwithotand 

21  ing  the  provioiono  of  section  559  of  titlo  5  of  the  United 

22  States  Code,  the  incumbent  Chief  Administrative  Law  Judge 

23  of  the  Office  of  Hearings  and  Appeals  of  the  Department  of 

24  4he -interior  assigned  to   the   Arlington,    Virginia,   facility 

25  shall  have  tho  option,  on  tho  effective  date  of  the  Federal 


322 


57 

1  Mino  Safety  and  Hoalth  Amondiuoutu  x\ot  of  1077,  of  trniw 

2  forring  to  tho  CommiBcion  ao  on  Adnnniutrativo  Law  Judgo» 

3  in  tho  oamo  grado  and  pooition  nu  tho  otlior  Adminiotrativo 

4  Law  Judgoo.  Tho  Administrative  Law  Judgoa  (oxoopt  those 

5  presiding   ovor   Indian   Probato   Mattom) — auoigmd   to   the 

6  Western  facilities  of  tho  Oflico  of  Hearings  mid  Appeal;*  of 

7  the  Department  of  tho  Interior  ulrnll  remain  with  that  Be 

8  partrnont  at  thoir  pronont  grado  and  position  or  they  ;>hall 
0  have  tho  right  to  tranufcr  on  an  equivalent  baoi-j  to  that  ex 

Id  -tended  in  thin  paragraph  to  tho  Arlington,  Virginia  Admin 

1  i  iotrativo  Law  Judgoo  in  accordance  with  prooodurca  cstab 

1 2  lished  by   tlie  Civil  Service   Commission.   The  Commission 

13  shall  appoint  such  additional  admini'.trativo  law  judgcr.  an 
1  [  it  deems  uccowary  to  carry  out  tho  fuiiotionn  of  tho  Com 
15  tiiiflgion.  Alignment,  removal,  and  compensation  of  adniinio 
1G  trativc  law  judges  ghull  bo  in  accordance  with  ncctions  i3105, 

17  0044,  5302,  and  75131  of  title  5,  United  State*  Code. 

18  •'  (c)   The  Commission  is  authorized  to  dologato  to  any 

20  the  Board,  oxoopt  that  two  lnonihoro  r.hall  oonotituto  a  (pio 

21  rum  of  any  group  designated  pursuant  to  this  paragraph. 

22  "  (d)  (1)  An  administrative  law  judge  appointed  by  the 

23  Commission  to  hear  niattorn  undor  thiu  Act  ahull  hoar,  and 

24  make  a  determination  upon,  any  prooooding  inutitutod  before 

25  the  Commission  and  any  motion  in  connection  there  with,  an 
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1  oigncd  to  ouoh  adminiotrativo  law  judgo  by  the  ohiof  adininio 

2  trativo  law  judgo  of  tho  Commission  or  by  tho  Commission, 

3  and  shall  mako  a  decision  which  constitutor  hio  final  disposi 

4  tion  of  tho  prooccdinga.  The  decision  of  tho  adminiotrativo  law 

5  judgo  of  tho  Commission  shall  booomo  tho  final  dooioion  of  the 
q  Commiooion  thirty  days  alter  its  isuuanoo  unless  within  such* 
7  poriod  tho  Commission  has  directed  that  such  decision  shall 
g  be  reviewed  by  tho  Commission  in  accordance  with  para 
9  graph   (2)   of  thio  subsection.  An  administrative  law  judge 

10  shall  not  bo  assigned  to  proparo  a  reoommended  decision 

12  "  (Q)  The  Commiggion  shall  prescribe  rules  of  procedure 

13  for  its  review  of  the  decisions  of  administrative  law  judges  in 

14  oases  undor  this  Act  and  which  shall  moot  the  following 

15  standards  for  review    (tho  provisions  of  section  557(b) — of 

16  title  5,  United  States  Code,  with  jcgaid  lu  the  review  all- 

17  thority  of  the  Commission  aro  horoby  oxproor.ly  suporsoded 

18  to  tho  extent  that  they  are  inconsistent  with  the  provisions 

19  of  paragraphs   (A),    (B),  and    (C)    of  thin  subsection)  ; 

20  "(A)  Petitions  for  diqoretiokary  review. — 

21  (i)    Any  party  may  filo  and  serve  a  potition  for  die- 

22  crctionary  roviow  by  tho  Commission  of  a  dooision  of 

23  an  administrative  law  judgo  within  thirty  days  after  the 

24  issuance  of  such  dooioion.  Roviow  by  tho  Commission 
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1  obnll  not  bo  a  matter  of  right  but  of  the  couiij  discretion 

2  of  tbo  Commiocion. 

3  "  (ii)  Petitions  for  discretionary  review  jlnill  bo  filed 

4  only  upon  one  or  nioro  of  the  following  ground:'! 

5  "  (I)  A  finding  or  conclusion  of  material  fact  io 

6  not  supported  by  substantial  evidence. 

7  "  (II)  A  necessary  legal  conclusion  in  erroneous. 

8  "  ( III)  The  decision  ij  contrary  to  law  or  to  (he 

9  duly   promulgated   ruler,   or  docisiom-  of   the  Com 

10  mission. 

11  "(IV)   A  ''uh'Uimtial  question  of  law,  policy,  or 

12  discretion  is  involved. 

13  "  ( V) — A   prejudicial   error  of  proeoduro   was 

\.  VI1I1I1  I  I  ivu. 

***  "(iii)   Each  ipr.no  shall  be  separately  numbered  and 

16  plainly  and  concisely  stated,  and  nhall  be  oupported  by 

detailed   citation?   to   the   record   when   oorignmentg   of 

18  error  are  based  on  the  record;  and  by  statutes,  regula 

19  tiong,  or  principal  authorities  relied  upom  Except  for 
*®  good  cause  shown,  no  assignment  of  error  by  any  party 
^1  shall  rely  on  any  question  of  fact  or  law  upon  which 
^  the  administrative  law  judge  had  not  been  afforded  an 

opportunity  to  pagg.  Review  by  tho  Commission  shall 
be  granted  only  by  affirmative  vote  of  two  of  the  Com 


24 
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1  missioners  present  and  votiiigi  If  grantod,  roviow  ahall 

2  bo  limited  to  tho  questions  raisod  by  tho  potition. 

3  '(B)  Review  dy  commission  at  its  own  initi 

4  'ATiVEi — At  any  timo  within  thirty  dayo  nftor  the  iaau 

5  ance  of  a  decision  of  an  administrative  law  judgo,  tho 

6  Commiooion  may  in  ito  disorotion  (by  affirmative  voto  of 

7  two  of  the  Commiogioncro  present  and  voting)  order  the 

8  caso  before  it  for  review  but  only  upon  tho  ground  that 

9  tho  decision  may  bo  contrary  to  law  or  Commiooion  pol 

10  icy,  or  that  a  novel  question  of  policy  has  boon  proscntod. 

11  The  Commi33ion  oliall  otato  in  such  order  the  npocifio 

12  iaimc  of  law,  Commission  policy  or  novol  question  of 

13  polioy  involved.  If  a  party's  petition  for  discretionary 
!■*  review  haa  been  granted,  tho  Commiooion  ohall  not  raise 
15  or  coucidor  additional  issues  in  such  review  proceedings 

except  in  compliance  with  this  paragraph. 

17  "(C)   Scope  of  neview.    For  the  purpose  of  re- 

18  view  by  tho  Commission  under  paragraph  (A)  or  (B) 

19  of  this  subsection,  tho  record  shall  includo   (i)   all  mat 

20  tei'3  constituting  tho  roeord  upon  which  tho  decision  of 

21  the  adminigtrativo  law  judgo  was  baood,    (ii)    tho  ml 

22  ingo  upon  proposed  findings  and  conclusions,    (iii)    tho 

23  decision  of  the  administrative  law  judge,   (iv)   the  peti- 

24  tion    or   potitions    for    discretionary    review,    responses 

25  thereto,   and  the  Commission's   order  for  review,    and 
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1  — (v)   briofn  filod  on  roviow.  No  othor  matorial  ohall  bo 

2  oonridorod  by  the  Commbifiion  upon  roviow.   Tho  ad 

3  ministrativo  law  judgo'o  findingo  Qiid  oonoluoiono  of  fact, 

4  ao  dintinguiohod  from  policy  determination^   nhall  not 

5  bo  not  anido  by  tho  Comminnion  unlonn  nuoh  findings  or 
(>  oonolur.ionn  of  fact  are  unnupportod  by  nubntant'ml  ovi 
t            donee  of  record.  Tho  Commission  cither  may  remand 

8  tho  onr.o  to  tho  ndministrativo   law  judgo   for  furthor 

9  proooodingr,  ac  it  may  diroot  or  it  may  affirm,  not  anido, 
1°  or  modify  tho  decision  or  order  of  tho  adminintrativc  law 
11  judgo  in  oonfonnity  with  tho  rooord.  If  tho  Comminnion 
^2  dotorminon  that  further  ovidenoo  in  neoonnary  on  an 
13  inouo  of  faot  it  nhall  roninnd  tho  cane  for  further  pro 
14"            ooedingo  before  tho  adminintrativo  law  judge. 

15  "  (e)    In  connection  with  hearings  before  the  Com  mis- 

■*"    oion,  or  itn  administrative  law  judgoc,  undor  thin  Act,  the 

Commission  and  its  administrative  Inw  judges  may  compel 

18  the  attendanoo  and  testimony  of  witnossos  and  the  production 

19  of  booko,  papers,  or  documonts  or  objoots,  and  to  order  tenti 
2^    mony  to  bo  takon  by  doposition  at  any  stago  of  tho  proeood'nign 
21    before  them.  Any  poroon  may  bo  oompolled  to  appear  and  de 

pono  and  produco  liko  documentary  or  physical  ovidonoo,  in 
the  same  manner  as  witnesses  may  bo  oompolled  to  appear 
and  produce  evidence  before  the  Commission  and  ito  adminin 
trativo  law  judges.  Witnesses  Khali  bo  paid  tho  name  feen  and- 
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1  mileage  that  arc  paid  witnesses  in  tho  oourto  of  tho  Unitod 

2  States  and  at  depositions  ordored  by  suoh  oonrtei  In  caso  of  a 

3  oontumaoy,  failuro,  or  refusal  of  any  poroon  to  obey  a  sab 

4  pona  or  order  of  the  Commission  or  an  administrative  law 

5  judge,  respectively,  to  appear,  to  testify  >  or  to  produoo  doou- 

6  mcntaiy   or  physical   evidence,   any   district  court  of   the 

7  United  States  or  the  United  States  oourto  of  any  territory 

8  or  possession,  within  tho  jurisdiction  of  which  ouch  person  io 

9  found,  or  resides,  or  transaots  business,  shall,  upon  the  appli 

10  cation  of  tho  Commission,  or  the  administrative  law  judge, 

11  roopootivoly,  have  jurisdiction  to  issue  to  suoh  person  an  or 

12  dor  requiring  such  poison  to  appear,  to  tostify,  or  to  produoo 

13  evidence  as  ordered  by  the  Commission  or  the  administrative 

14  law  judge,  respectively,  and  any  failure  to  obey  such  order 

15  of  the  court  may  be  punished  by  said  court  as  a  contempt 

16  thereof. — 

17  "AUTHORIZATION  QF  APPROPRIATIONS 

18  "Sec.   115.  There  are  authorized  to  be  appreciated, 

19  out  of  any  moneys  in  tho  Treasury  not  otherwise  appro 

20  priatcd,  suoh  sumo  ao  may  bo  necessary  to  carry  out  the 

21  provisions  of  this  title. '\ 

22  MANDATORY  OAFETY  TRAINING 

23  "Seo.    110.    (a)    Each   operator   shall   have   a   safety 

24  training  program  which  shall  bo  approved  by  tho  Secretary. 

25  The  Soorotary  shall  promulgate  regulations  with  respect  to 
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1  such  safety  training  programs  no  moro  than  ono  hundred 

2  and  eighty  days  aftor  tho  ollootivo  dato  of  tho  Federal  Mino 

3  Safety  and  Health  Amendments  Act  of  1077.  Each  training 

4  program  approved  by  tho  Secretary  shall  provide  no  Iopb  than 

5  -#wrt 

q  "  ( 1 )    new  miners  ohall  receive  no  leno  than  forty 

7  hours   of   training   if   they   arc   to   work    underground. 

S  Such  training  shall  include  use  of  the  self  rescue  device 

9  and    use    of    respiratory    devices, — haaard    recognition, 

10  oooapowayo,   walk   around   training,   omorgonoy   prooo 

11  durcs,    basic   ventilation,    basic    roof   control,    electrical 

12  hasards,  first  aid,  and  the  health  and  safety-  aspects  of 

13  tho  task  to  which  ho  will  bo  aooignod ) 

14  "  (2)  new  miners  shall  receive  no  lc33  than  twenty- 

15  four  hours  of  training  if  they  arc  to  work  on  the  sur- 
1G  face.  Such  training  shall  include  iisc  of  the  self  rescuer 

17  dovioo  and   use   of  respiratory  dovioesj   hazard   rooog 

18  nition,  omorgonoy  proooduroo,  olootrioal  hazards,  first  aid, 

19  walk  around  training  and  the  health  and  safety  aspects 

20  of  the  task  to  which  he  will  be  assigned ; 

21  "  (3) — all  miners  shall  receive  no  less  than  eight 

22  hours  of  refreshor  training  no  loss  frequently  than  once 

23  each  twelve  months,  except  that  miners  already  cm- 

24  ployod  on  tho  offootlvo  date  of  tho  Federal  Mine  Safety 

25  and  Health  Amendments  Act  of  1077  shall  receive  this 
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1  rofrooher  training  no  more  than  ninety  days  after  the 

?.  dato  of  approval  of  tho  training  plan  required  by  this 

3  section ; 

4  "(4)  any  miner  who  is  reassigned  to  a  new  task 
r>  filial  1  reooivo — training  in  accordance  will) — a — training 
G  plan  approved  by  the  Secretary  under  this  subsection 

7  in  the  safety  and  health  aspects  specific  to  that  (ask  prior 

8  to  performing  thafe  task. 

9  ■  "  (b) — Any  safety   training  provided   under  subsection 
10  -(a)    of  this  section  shall  be  provided  during  normal  work- 

31  ing  hours.   Minors  shall   be  paid  at   their   normal   rate   of 

32  compensation  while  they  take  such  1  raining,  and  new  miners 

13  shall  be  paid  at  their  starting  wage  rate  when  they  lake 

14  the  new  miner  training.  If  such  training  shall  be  given  at 
35  a  location   other  than   the   normal   place  of   work,   miners 

16  shall  also  be  compensated  for  the  additional  costs  they  may 

17  incur  in  attonding  euoh  training  portions. 

18  "  (o)   Upon  completion  of  each  training  program,  each 

19  operator  shall  certify,. on  a  form  approved  by  tho  Soerotory, 

20  that  the  miner  has  received  the  specified  training  in  each 

21  subject  area  of  tho  approved  safety  training  plan.  A  oertifi- 

22  ,  catc  for  each  minor  shall  bo  maintainod  by  tho  operator,  and 

23  shall  be  available  for  inspection  at  the  mine  site,  and  a  copy 

24  thereof  shall  bo  givon  to  oaeh  minor  at  the  completion  of  such 

25  training.  When  a  minor  loaves  the  operator's  employ,  he  shall- 
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1  bo  ontitlod  to  a  copy  of  his  onfoty  training  certificates.  False 

2  certification  by  an  operator  that  training  wag  given  shall  be 

3  punishnblo  under  ocction  111   (n)  and   (h)  of  this  Aet;  and 

4  oaoh  onfoty  training  certificate  shall  indicate  on  its  face,  in 

5  bold  lottorr.,  printod  in  a  conspicuous  manner  (he  fact  that 

6  Guoh  faloo  certification  is  90  punishable. 

7  "  (d) — Within  one  hundred  and  eighty  days  after  the 

8  offootivo  dato  of  the  Foderal  Mine  Safety  and  Health  Amend 

9  ments  Act  of  1077,  the  Secretary  shall  publish  regulations 

10  which  ohftll  provide  that  mine  rescue  teams  comprised  of 

11  Federal  mine  inspectors  shall  be  maintained  at  each  district, 

12  subdistriot,  and,  where  practicable,  field  office  of  the  Mine 

13  Safety  and  Health  Administration.". 

14  AMENDMENTS  WITH  REBPEOT  TO  INTERIM   MANDATORY 

15  IIEALTII  OTANDARDQ 

16  Seo.  202.   (n)  (1)  Sootion  201  (a)  of  the  Federal  Coal 
^  Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking 

18  out  "coal  mines"  and  inserting  in  lieu  thereof  "mines,  as 

19  applicable". 

20  (3)  Section  201  (b)  of  such  Act  is  amended  by  striking 

21  out  "ooal  mino"  and  inoorting  in  lieu  thereof  "mine". 

22  (b)    Scotion  205  of  such  Act  is  amended  by  striking 

23  out  "ooal  mining"  and  inserting  in  lieu  thereof  "mining". 

24  (o)  Scotion  206  of  such  Act  in  amended  by  striking  out 
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1  "ooal  mino"  oaoh  timo  it  appears  therein  and  inserting  in 

2  lieu  thereof  "mino". 

3  (d)  (1)    Section   202(c)    of  the   Federal   Coal   Mino 

4  Health  and  Safety  Act  of   1060  is  amended  to  road  ao 

5fAllAnTO    • 

(5  "(o)   References  to  concentrations  of  roopirablc  dust  in 

7  this  titlo  moano  the  average  oonoontration  of  roopirablc  duot 

3  moaourod  with  a  dovico  approved  by  the  Secretary  and  tho 

9  Secretary  of  Health,  Education  and  Welfare.". 

10  (2)  Section  318  of  tho  Federal  Coal  Mino  Health  and 

11  Safoty  Aot  of  1060  is  amended  by  striking  subsection   (k) 

12  thereof. 

13  AMENDMENTS    WITH    RESDEOT    TO    INTERIM    MANDATORY 

14  SAFETY  STANDARDS   FOR   UNDERGROUND   OOAL    MINES 

15  Sbo.  203.  Title  III  of  the  Federal  Coal  Mine  Health 

16  and  Safety  Aot  of  1060  is  amended  by  striking  section  301 

17  -(c)  and  (d)  thereof. 

18  TITLE  III— MISCELLANEOUS  PBOVIOIONS 

19  TRANSFER   MATTERS 

20  Seo.  301. — (a)    Except  with  respect  to  the  functions 

21  assigned  to  the  Socrotary  of  tho  Intorior  pursuant  to  oootion 

22  501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

23  1009,  the  functions  of  the  Secretary  of  the  Interior  under 

24  the  Federal  Coal  Mino  Health  and  Safety  Act  of  1060,  an 

25  amended,  and  tho  Fodoral  Metallic  and  NonmetaHic  Mino 

20-040  O  -  78  -  22 
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1  Safety  Act  of  1060  arc  transferred  to  the  Secretary  of  Labor, 

2  oxoopt  those  which  arc  oxproooly  tramf erred  to  the  4toinmia 

3  sion  by  this  Act. 

4  (b)  (1) — Tho  mandatory  standards  relating   to  minoty 

5  issued  by  tho  Secretary  of  the  Interior  under  the  Federal 

6  Motallio  and   Nonmctallic  Mine   Safety   Act  of    190C  and 

7  standards   and    regulations   under   the    Federal   Coal    Mine 

8  Hoalth  and  Safety  Aot  of  1960  which  arc  in  effect  on  the 

9  date  of  enactment  of   this   Aot  shall   remain   in   effect  as 

10  standards  applicable  to  motallio  and  nonmctallic-  mines  and 

11  to  ooal  mines  respectively  under  the  Federal  Mine  Safoty  and 

12  Hoalth  Aot  of  1977  until  suoh  timo  as  tho  Sooretary  ghall 

13  ioouo  now  or  rovisod  standards! 

14  (8)   Within  sixty  days  after  the  effective  date  of  this 

15  Act,   the   Secretary   ahall  ootablioh  an   advisory   committee 

16  undor  oootion  103  of  the  Federal  Mino  Safoty  and  Hoalth 

17  Aot  of  1977  which  shall,  within  one  hundred  and  eighty 

18  days  after  tho  dato  of  tho  establishment  of  ouch  advisory 

19  committee,  roviow  the  advisory  health  and  safoty  standards 

20  igguod  by  tho  Secretary  of  the  Interior  under  tho  Federal 

21  Metallic  and  Nonmetallic  Mine  Safety  Act  of  1966  and  rco- 

22  ommend  to  tho  Secretory  which  of  those  standards   (or  any 

23  modification  of  ouoh  standards  which  does  not  substantially 

24  diminish  the  health  and  safety  of  miners)    should  bo  pro- 

25  mulgatod  as  hoalth  and  safety  standards  under  this  section. 
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1  Tho  Sccrotary  Ghall  publish,   within  sixty  days   after  any 

2  recommendations  of  tho  advioory  oommittoo  undor  this  para 

3  graph,  oaoh  of  the  Gtandardg  go  recommended  for  adoption 

4  with  or  without  modification  a3  a  health  and  safety  standard 

5  undor  this  sootion  by  publication  of  such  standard  in  the 

6  Federal  Begister,  and  afford  interested  persons  a  period  of 

7  twenty  five  days  after  publication  to  submit  written  data  or 

8  commont.  Within  thirty  daj^s  after  tho  olooo  of  tho  comment 

9  period  specified  in  the  preceding  sentence,  the  Secretary  shall 

10  promulgate  b}r  publication  in  the  Fed'eral  Begister  a  standard 

11  based  upon  tho  advisory  committee  rooommonded  with  or 

12  without  modification,  and  tho  data  and  comments  received 

13  thereon,  unless  the  Secretary  determines  that  such  a  standard 

14  will  not  promote  the  health  and  safety  of  miners  and  pub- 

15  lishos  an  explanation  of  that  determination  in  tho  Fodoral 

16  Begister. 

17  (3)   All  interpretations,  regulations,  and  instructions  of 

18  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 

19  of  Minos,  in  effect  on  tho  date  of  enactment  of  this  Act  and 

20  not  inconsistent  with   any  provision   of  this   Aot   or  any 

21  -amendment  made  by  this  Act,  shall  be  published  in  tho  Fod- 

22  cral  Begister  and  shall  continue  in  effect  until  modified  or 

23  superseded  in  aooordanoo  with  tho  provisions  of  this  Aot. 

24  (c)  (1 )  All  unexpended  balances  of  appropriations,  per 

25  sonncl,    property,    roeords,    obligations,    and   commitments 
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1  which  arc  uncd  primarily  with  respect  to  any  function  trans- 

2  forred  under  the  provinionn  of  subsection   (a)   of  this  section 

3  to  the  Secretary  shall  ho  transferred  to  tho  Department  of 

4  Labor  or  the  Commission,  an  appropriate.  The  transfer  of 

5  personnel  pursuant  N>  thin  paragraph  shall  be  without  reduc 

6  tion  in  classification  or  compensation  for  one  year  after  such 

7  traielcr,  except  that  tho  Secretary  of  Labor  shall  have  full 

8  authority  to  anngn  personnel  during  such  one-year  period  in 

9  order   to  efficiently  carry  out  functions  transferred   to  him 

10  under  thio  Aot. 

11  (l1)   All  orders,  dco'ituon;-,  determinations,  rules,  rcgula- 

12  lions,  permits,  contracts,  certificates,  licenses,  and  privileges 

13  -(^A) — which  havo  been  issued,  made,  granted,  or  allowed 

14  to  become  effective  in  the  exorcise  of  functions  which  arc 

15  -transferred  under  this  section  by  any  dopartmont  or  agency, 

16  -<iny  functions  of  which  arc  transferred  by  thia  section,  and 

17  (B)   which  arc  in  effect  at  the  time  this  acotion  takes  effect, 

18  shall  oont'muo  in  effect  according  to  their  terms  until  modi 

19  tied,  terminated,  superseded,  set  aside,  or  repoalod  by  the 

20  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health 

21  Review  Commission,  by  any  court  of  competent  jurisdiction, 

22  or  by  operation  of  law. 

23  (d)    The  provisions  of  thio  section  shall  not  affect  any 

24  proceedings  ponding  at  the   time   this   section   takos   offect 

25  before  any  department  or  agency,  functions  of  which  arc 
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1  transferred  by  this  section ;  except  that  such  proceedings,  to 

2  tbo  extent  that  thoy  rolato  to  functions  go  transferred,  ohall 

3  bo  continued  boforo  tho  Secretary  of  Labor  or  the  Federal 

4  Mine  Safety  and  Health  Review  Commission.  Orders  shall 

5  bo  issued  in  such  proceedings,  appeals  shall  be  taken  there 

6  from,  and  payments  shall  bo  mado  pursuant  to  such  orders, 

7  ao  if  thio  section  had  not  been  enacted,'  and  orders  issued  in 

8  any  such  proceedings  shall  continue  in  ofToct  until  modified, 

9  torminatod,   suporoodod,    or  repealed   by   the   Secretary   of 

10  Labor,  the  Federal  Mine  Safety  and  Health  Review  Com 

11  mission,  by  a  court  of  oompotont  jurisdiction,  or  by  oporation 

12  of  law. 

13  (4)   The  provisions  of  this  section  shall  not  affect  suits 

14  commenced  prior  to  the  date  this  section  takes  effect  and  in 
™  all  ouch  suits  proceedings  shall  be  had,  appeals  taken,  and 
16  judgments  rendered,  in  the'  same  manner  and  effect  as  if 
™  this  section  had  not  boon  enacted ;  except  that  if  before  the 

18  date  on  which  this  section  takes  effect,  any  department  or 

19  agonoy  (or  offioor  thoroof  in  his  official  capacity)  is  a  party 

20  to  a  3uit  involving  functions  transferred  to  the  Secretary, 

21  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

22  No  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

23  by  or  against  any  department  or  agency    (or  officer  thereof 

24  in  his  official  capacity)    functions  of  which  aro  transferred 

25  by  this  section,  shall  aba  to  by  reason  of  tho  enactment  of  thin 
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1  pofltioih  CWo»-  of  actions,  cuitr,  actionr,  or  othor  proceeding,-, 

2  mn).-  bo  assorted  by  or  against  tho  Unitod  States  or  tlic  Socre- 

3  tary  »>-,  may  ho  appropriate  and,  in  any  litigation  ponding 

4  when  (hit,  section  hiker  olToct,  (ho  court  may  at  any  time,  on 

5  iU  own  motion  or  that  of  any  party,  enter  an  ordor  which 

6  will  give  olToct  to  th(>  prov'n.ionn  of  thic  paragraph. 

7  (d)    For  purpose*-,  of  thin  action,    (1)    tho  term  "funo* 

8  tion"  includes  power  and  duty,  and    (2)    tho  transfer  of  a 

9  function,  under  any  provision  of  law»  of  an  agency  or  tho 

10  head  of  a  department  t.hall  als.o  1)0  a  tranifor  of  all  funotwmi; 

11  under  nidi  law  which  are  exercised  hy  any  officer  or  ofli- 

1 2  w v  of  such   agency   or  department . 

13  M1N10   PAKinV    AND    llKAl/TH    ADMINISTRATION 

14  SEC;  302,    (a)    There  is  established  in  the  Department 
lf>  of   Labor,    a    Mine    Safety   and    Health    Administration    to 

16  bo  headed  hy  an   Assistant  Secretar}r  of  Labor  for  Mine 

17  Safety  and  Health  appointed  by  the  President,  by  and  with 

18  tho  advice  and  consent  of  the  Senate.  The  Secretary  is  au- 

19  thoriaod  and  directed,  except  as  specifically  provided  other 

20  wise,  to  carry  out  his  functions  under  the  Federal  Mine  Safety 

21  and  Health  Amendments  Act  of   1077   through  tho  Mine 

22  Safety  and  Health  Administration. 

23.  (b)    Section  5315  of  title   5,   United  States  Codo,   ir. 

24  amended    by    adding    at    the    end — thereof    the    following 

25  paragraph ; 
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1  "(109)   Assistant    Secretary    of    Labor    for    Mine 

2  Safety  and  Hoalth.", 

3  (o)  (1)    Section  oldo  of  title  5,  United  States  Codes  is 

4  amondod  by  adding  at  tho  end  thereof  tho  following  new 

5  paragraph : 

6  "(61)    Chairman,  Federal  Mine  Safety  and  Health 

7  Roviow  Commission. "» 

8  (2)   Section  5315  of  title  5,   United  Statos  Code,  in 

9  amondod  by  adding  at  tho  end  thereof  tho  following  now 

10  paragraph : 

11  "  (109)  Members,  Fodoral  Mino  Safoty  and  Health 

12  Roviow  Commission. "i 

13  (d)   Tho  principal  offioo  of  tho  Commission  shall  bo  in 

14  tho  Distriot  of  Columbia.  Whonovor  tho  Commission  dooms 

15  that  tho  convenience  of  tho  public  or  of  tho  partios  may  bo 

16  promoted^  or  delay  or  expense  may  bo  minimized,  it  may 

17  hold  hoarings  or  conduct  othor  proceedings  at  any  othor 

18  plaoo. 

19  AMENDMENTO   WITH.   REOPEOT   TO   MINE   SAFETY   AND 

20  HEALTH  ADMINISTRATION 

21  Seo.  303.   (a)  (1)  Sootion  501  (a)  of  the  Federal  Coal 

22  Mine  Health  and  Safoty  x\ot  of  1969  is  amondod  by  striking 

23  out  tho  word  "coal"  whorovor  it  appoars  thorein,  and  by 

24  striking  out  "Tho  Secretary  and"  and  inserting  in  lieu  thoreof 

25  "The  Secretory  of  tho  Intorior  and". 
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1  (2)   Section  501  (a)    of  tho  Federal  Coal  Mine  Health 

2  and  Safety   Act   of   1M9  if.  furtlior  amended  hy  iiu.orting 

3  immediately  after  paragraph  "(10)"  thereof,  tho  following 

4  now  paragraph: 

5  "(11)   to,  upon  the  written  request  hy  any  operator 
C  or  authorised  representative  of  minora,  upccifying  with 

7  n»a?ioimhle   particularity    the   ground;*   upon   which   inch 

8  request  h;  made  determine  whether  any  tuiWianoo  nor- 

9  mally  found  in  a  mine  hat.  potentially  toxic  otToclr.  in  the 

10  concentration?,  normally  found  in  the  mine  or  whether 

11  any  physical  agent*  or  equipment   found  or  lined  in  a 

12  mine  ha-   potentially  haaardouu  oiTootn,  and  ahall  mihrnit 

13  >uoh  determination.;  t-o  hoth  the  operators  and  miiiortj 
l£  QiC  coon  as  possible ;"  and 

j-,  hy  renumbering  the  current  paragraph  "(11)"  a»>  "(12)'\ 

^  (o)  Section  501  (h)  of  such  Act  i*  amended  by  striking 

j 7  out  the  word  "coal"  each   timo  it  appoaiv.   therein  and  hy 

-j s  adding  after  tho  word  "Welfare"  the  following:  "through  the 

^  National  Institute  for  Occupational  Safety  and  Hoalth  or.tab 

2q  lir.hod  under  tho  Occupational  Safety  and   Health  Act  of 

91  1970" j  and  by  striking  out  the  period  at  the  end  theroof 

on  and   inserting    "of    the    Interior    in   coordination    with    the 

23  Score  tary". 

2rl:  ( 1)  Scotion  501  (d)  of  such  Act  is  amended  hy  striking 

25  out  tho  word  "coal"» 
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1  (5)  Section  501  of  such  Act  is  farther  amended  by  add- 

2  ing  at  tho  end  thoroof  tho  following  now  subsection ; 

3  "(h)   The  Secretary  ghall  compile  ■  accurate  statistics  on 

4  work  injurios  and  illnossos  occurring  in  tho  minoo  cubjcct  to 

5  thio  Act.". 

6  (b)    Sootion  502  of  such  Act  is  amended  by  striking 

7  out  tho  word  "coal"  oach  time  it  appears  thoroin. 

8  (o)  (1)    Sootion  503(a)    of  such  x\ot  is  amondod  by 

9  striking  out  the  word  "coal"  oach  time  it  appoars  thoroin. 
10  (2)  Sootion  503  (b)  of  suoh  Act  ie  amondod  by  striking 
1J  oat  the  word  "coal"  eaofa  time  it  appoars  therein. 

12  (&)  (1)    Section  503(f)    of  such  Act  is  amondod  by 

13  striking  out  the  word  "coal"* 

14  (2)  Sootion  503  (g)  of  such  Act  is  4traond«d  by  striking 

15  out  the  word  "coal". 

16  (e)  (1)  Section  505  of  such  Act  k  amondod  by  striking 

17  out  "tho  mining  of  coal"  and  inserting  in  lieu  thoroof  "in 

18  mining". 

19  (2)    Section  505  of  such  Act  is  further  amondod  by 

20  changing  the  period  at  the  end  of  the  socond  sontonce  thoroof 

21  to  a  colon,  and  adding  tho  following  language:  "Provided 

22  however,  That,  to  'the  maximum  extent  feasible,  in  tho  soloo 

23  tion  of  porsons  for  appointment  as  mino  inspootore,  no  person 

24  shall  be  60  selected  unless  he  has  the  basic  qualification  of  at 

25  least  fivo  years  practical  mining  experience  and  in  assigning 
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1  mine  inspectors  to  tho  inspection  and  investigation  of  indivicU 

2  ual  minos»  due  consideration  shall  bo  'given  to  the  extent  pos- 

3  oiblo  to  tiioir  previous  experience  in  tho  particular  typo  of 

4  mining  operation  whore  such  innpootions  are  to  bo  mado." 

5  (f)  Section  506(b)  of  such  Act  iw  amendod  by  striking 
G  out  tho  word  ''ooal"  each  time  it  appoa-ru  thoroin. 

7  (g)  (1)    Section  511(a)    of  mob   Aot  in  amondod   by 

S  striking  out  tho  word  ''coal1'. 

9  (3)  Section  oil  (b)  of  t.noh  Aot  is  amended  by  striking 

10  out  the  word  "coal". 

11  {h)  Section  503  of  tnioh  Act  is  amended  by  adding  the 

12  following  now  pubsoction  (c)  ; 

13  ''(o)  (1)   The  National  Mine  Health  and  Safety  Acad- 

14  omv  r.hall  bo  maintained  aw  an  agency  of  the  Department 

15  of  tho  Intcriori  Tho  Academy  shall  be  responsible  for  the 

16  training  of  mine  safety  and  health  inspectors  under  section 

17  505  of  this  Act,  and  in  training  of  technical  support  pcr- 

18  oonnol  of  tho  jUino  Safety  and  Hoalth  Administration  octab 

19  liohod  undor  ooction  302  of  tho  Fodoral  Mino  Safety  and 

20  Health  x\mon'dmonts  Act  of  1977 ;  and  for  any  othor  train 

21  ing  programc  for  mine  inspectors,  mining  personnel,  or  othor 

22  porcone  as  tho  Secretaries  of  Labor  and  Interior  chall  dooig 

23  nato.  In  prrfr"™^  ih™  f'"^ti™V   the   Annriomy  chall  have 

24  the  at tbority  to  outer  into  cooperative  educational  and  train 

25  4ft£  agreomcntS   with  ^nnof'nnftl    i"g*it"<™"gj    Stfitn   gnvnrn 
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1  montc.  labor  organizations,  and  mino  opera  tore  and  relatod 

2  induetriofi.  Such  training  shall  bo  conducted  by  the  Acadomy 

3  in   aooordanco   vA'.h   curriculum   needs   and   assignment   of 

4  instructional  porooiinol  established  by  tho  uoor. 

5  "(2)    In  porf?  ruling  its  function  pursuant  to  thin  occ 
C  tion,  tho  National  'M&\->  Health  and  Safety  Academy  shall 

7  use  tho  faoilitioo  and  pop^nnol  of  tho  Department  of  tho  In- 

8  torior,  and  such  other  porsonnol  as  shall  bo  mutually  agrood 
0  upon  by  tho  Soorotarios  of  Labor  and  Interior,  Tho  Socrotary 

10  of  tho  Interior*  upon  request  by  tho  Academy »  shall  appoint 

11  or  aooign  to  tho  Acadomy  such  officers  and  employees  as  the 

12  Director  of  the  Academy  deems  necessary  for  the  perform- 

13  aneo  of  tho  duties  and  functions  of  the  Academy. 

14  "(3)   Tho  Secretary  of  tho  Interior  shall  conduct  his 

15  oafoty  rosoarch  responsibilities  under  section  501  of  this  Act 
1G  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

17  fcarioo  of  Labor  and  the  Interior  are  authorized  to  ontor  into 

18  oontraotual  or  other  agreements  for  the  porformanco  of  ouch 

19  safety  rolatod  research/'* 

20  (i)   Section   7  (b)  (5)    of   tho   Small   Businooo   Act   ia 

21  amondod  by  striking  out  tho  word  "coal". 

22  SAVINGS  PROVISION 

23  Sbo.  801.  Nothing  oontained  in  this  Act  or  any  amond 

24  m0nt  mndo  by  this  Act  shall  bo  construod  to  roduoo  the 

25  numbor  of  inspectors  engaged  in  enforcement  of  tho  Fod 
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1  oral  Coal  Mine  Health  and  Safety  Act  of  1060  and  Fod 

2  oral  Metallic  and  Nonmctallio  Mine  Safety  Act  of  1966  ao  in 

3  ofloot  prior  to  tho  effective  date  of  thio  Act  or  to  roduoo 

4  the  numbor  of  inopootoro   engaged  in   tho  onforoomont  of 

5  the  Occupational  Safoty  and  Hoaltb  Act  of  1970. 

6  BUDGET  PROVISION 

7  Sec,  305i  In  tho  preparation  of  tbo  Budget  moscago 

8  roquirod  under  oootion  301  of  the  Budget  and  Aooounting 

9  Act,   1001    (31   U.S.C.   11),   tho  Prooidont  oball  oot  forth 

10  Q9   aeparatc   appropriation   acoounto   amounts   roquirod    for 

11  appropriation  for  mino  health  and  safoty  pursuant  to   tbo 

12  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 

13  pational   oafoty   and   hoaltb    pursuant   to   tho   Occupational 

14  Safoty  and  Hoaltb  Act  of  1970> 

15  BEPBALBB 

16  Sec.  306.  Tho  Federal  Metal  and  Nonmotallio  Mino 

17  Safoty  Act  of  1966  is  ropoalod. 

18  EFFECTIVE  DATE 

19  Seo.  307.  Thio  Act  and  tho  amondmonts  mado  by  tbig 

20  Act  ohnll  tako  offoct  on  the  first  day  of  July  1978  except 

21  that    tbo    Socrotary    of    Labor    is    authorized    to    establish 

22  cuch  rules  and  rPgnlntfoTw  as  may  be  necessary  for  tho  offi- 

23  eiont  transfor  of  functions  provided  undor  this  Act. 
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1  That  this  Act  may  be  cited  as  the  "Federal  Mine  Safety  and 

2  Health  Amendments  Act  of  1977". 

3  TITLE   1— AMENDMENTS    TO    THE    GENERAL 

4  PROVISIONS  OF  THE  FEDERAL  COAL  MINE 

5  HEALTH  AND  SAFETY  ACT  OF  1969 

6  SHORT  TITLE 

7  Sec.  101.  The  first  section  of  the  Federal  Coal  Mine 

8  Health  and  Safety  Act  of  1969  is  amended  to  read  as  fol- 

9  lows:  "That  this  Act  may  be  cited  as  the  'Federal  Mine 

10  Safety  and  Health  Act  of  1977'  ". 

11  DEFINITIONS  AND  APPLICABILITY 

12  Sec.  102.  (a)  (1)  Section  2  of  the  Federal  Coal  Mine 

13  Health  and  Safety  Act  of  1969  is  amended  by  inserting  "or 

14  other"  immediately  after  "coal"  wherever  it  appears. 

15  (2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking 

16  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor". 

17  (b)(1)  Section  3(a)  of  such  Act  is  amended  by  strik- 

18  ing  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor". 

19  (2)  Section  3(h)  of  such  Act  is  amended  to  read  as 

20  follows: 

21  "(h)  (1)  'coal  or  other  mine'  means  (A)  an  area  of 

22  land  from  which  minerals  are  extracted  in  nonliquid 

23  form  or,  if  in  liquid  form,  are  extracted  with  workers 

24  underground,  (B)  private  ways  and  roads  appurtenant 

25  to  sucht  area,  and  (C)  lands,  excavations,  underground 
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1  passageways,  shafts,  slopes,  tunnels  and  workings,  struc- 

2  tures,  facilities,  equipment,  machines,  tools,  or  other  prop- 

3  erty  including  impoundments,  retention  dams,  and  tail- 

4  ings  ponds,  on  the  surface  or  underground,  used  in,  or 

5  to  be  used  in,  or  resulting  from,  the  work  of  extracting 

6  such  minerals  from  their  natural  deposits  in  nonlvjuid 

7  form,  or  if  in  liquid  form,  with  workers  underground,  or 

8  used  in  the  milling  of  such  minerals,  or  the  work  of 

9  preparing  coal,  and  includes  custom  coal  preparation 

10  facilities,  except  that  with  respect  to  protection  against 

11  radiation  hazards  such  term  shall  not  include  property 

12  used  in  the  milling  of  source  minerals  defined  in  the 

13  Atomic  Energy  Act  of  1954,  as  amended.  In  making  a 

24  determination  of  what  constitutes  mineral  milling  for  pur- 

25  poses  of  this  Act  the  Secretary  shall  give  due  considera- 
2g  tion  to  the  convenience  of  administration  resulting  from 
yj  the  delegation  to  one  Assistant  Secretary  of  all  authority 
2g  with  respect  to  the  health  and  safety  of  miners  employed 
jg  at  one  physical  establishment; 

20  "(2)  For  purposes  of  titles  II,  III,  and  IV,  'coal 

22  mine'  means  an  area  of  land  and  all  structures,  facilities, 

22  machinery,  tools,  equipment,  shafts,  slopes,  tunnels,  ex- 

23  cavations,  and  other  property,  real  or  personal,  placed 

24  upon,  under,  or  above  the  surface  of  such  land  by  any 

25  person,  used  in,  or  to  be  used  in,  or  resulting  from,  the 
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1  work  of  extracting  in  such  area  bituminous  coal,  lignite, 

2  or  anthracite  from  its  natural  deposits  in  the  earth  by  any 

3  means  or  method,  and  the  work  of  preparing  the  coal  so 

4  extracted,  and  includes  custom  coal  preparation  facili- 

5  ties;". 

6  (3)  Sections  3  (d),  (e),  (g),  and  (j)  of  such  Act  are 

7  each   amended  by   inserting   "or  other"   immediately  after 

8  "coal"  wherever  it  appears. 

9  (4)  Section  3  of  such  Act  is  amended  by  striking  out  the 

10  word  "and"  at  the  end  of  paragraph  (I),  by  striking  out  the 

11  period  at  the  end  of  paragraph  (m)  and  inserting  in  lieu 

12  thereof  "  ;  and" ,  and  by  adding  at  the  end  thereof  the  follow- 

13  ing  new  paragraph: 

4  a  "(n)   'Administration'  means  the  Mine  Safety  and 

j5  Health  Administration  in  the  Department  of  Labor." 

16  (c)  Section  4  of  such  Act  is  amended  by  inserting  "or 

Yi  other"  immediately  after  "coal" . 

18  TITLE  II— MINE  SAFETY  AND  HEALTH 

19  STANDARDS  AMENDMENTS 

20  AMENDMENTS  TO  TITLE  I 

2i  Sec.  201.  (a)  Title  I  of  the  Federal  Coal  Mine  Health 

22  and  Safety  Act  of  1969  is  amended  by  inserting  "or  other" 

23  immediately  after  "coal"  wherever  that  term  occurs. 

24  (°)  Section  101(g)  of  such  Act  is  amended  by  adding 

25  at  the  end  thereof  the  following  new  paragraph : 
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1  "The  Secretary  of  Health,  Education,  and  Welfare,  as 

2  soon  as  possible  after  the  date  of  enactment  of  the  Federal 

3  Mine  Safety  and  Health  Amendments  Act  of  1977  but  in 

4  no  event  later  than  three  years  after  such  date,  and  on  a 

5  continuing  basis  thereafter,  shall,  for  each  toxic  material  or 

6  harmful  physical  agent  which  is  used  or  found  in  a  coal  or 

7  other  mine,   determine   whether  such   material  or  agent  is 

8  potentially  toxic  at  the  concentrations  in  which  it  is  used  or 

9  found  in  a  coal  or  other  mine.  The  Secretary  of  Health, 

10  Education,  and  Welfare  shall  submit  such  determination  to 

11  the  Secretary,  together  with  all  pertinent  criteria,  and  a  pro- 

12  posed  standard.". 

13  TITLE  III— MISCELLANEOUS  PROVISIONS 

14  TRANSFER  MATTERS 

-j  5  Sec.  301.    (a)   Except  with  respect  to  the  functions 

lg  assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 

yj  501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

1%  1969,  the  functions  of  the  Secretary  of  the  Interior  under 

jg  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 

20  amended,   and  the  Federal  Metal  and  Nonmetallic  Mine 

2i  Safety  Act  are  transferred  to  the  Secretary  of  Labor. 

22  (b)(1)    The  mandatory  standards  relating  to  mines, 

23  issued  by  the  Secretary  of  the  Interior  under  the  Federal 

24  Metal  and  Nonmetallic  Mine  Safety  Act  and  standards  and 

25  regulations  under  the  Federal  Coal  iiine  Health  and  Safety 
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1  Act  of  1969  which  are  in  effect  on  the  date  of  enactment  of 

2  this  Act  shall  remain  in  effect  as  standards  applicable  to 

3  metallic  and  nonmetallic  mines  and  to  coal  mines  respectively 

4  under  the  Federal  Mine  Safety  and  Health  Act  of  1977 

5  until  such  time  as  the  Secretary  shall  issue  new  or  revised 

6  standards  applicable  to   metal  and  nonmetallic  mines  and 

7  new  or  revised  standards  applicable  to  coal  mines. 

8  (2)  Within  sixty  days  after  the  effective  date  of  this  Act, 

9  the  Secretary  shall  establish  an  advisory  committee  which 

10  shall,  within  one  hundred  and  eighty  days  after  the  date 

11  of   the   establishment   of   such    advisory    committee,    review 

12  the   advisory   health    and   safety   standards   issued   by   the 

13  Secretary  of  the  Interior  under  the  Federal  Metal  and  Non- 

14  metallic  Mine  Safety  Act  and  recommend  to  the  Secretary 

15  which  of  those  standards  (or  any  modification  of  such  stand- 

16  ards  which  does  not  substantially  diminish  the  health  and 

17  safety  of  miners)  should  be  promulgated  as  health  and  safety 

18  standards  under  the  Federal  Mine  Safety  and  Health  Act 

19  of  1977.  The  Secretary  shall  publish,  within  sixty  days  after 
2Q  any  recommendations  of  the  advisory  committee  under  this 
2i  paragraph,  each  of  the  standards  so  recommended  for  adop- 

22  tion   with   or  without  modification   as  a  health  and  safety 

23  standard  under  such  Act  by  publication  of  such  standard 

24  in   the  Federal  Register,   and  afford  interested  persons  a 

25  period  of  twenty-five  days  after  publication  to  submit  written 

20-040  O  -  78  -  23 
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1  data  or  comment.  Within  thirty  days  after  the  close  of  the 

2  comment  period  specified  in  the  preceding  sentence,  the  Sec- 

3  retary  shall  promulgate  by  publication  in  the  Federal  Regis- 

4  ter  a  standard  based  upon  the  advisory  committee  recom- 

5  mended  with  or  without  modification,  and  the  data  and  com- 

6  ments  received  thereon,  unless  the  Secretary  determines  that 

7  such  a  standard  will  not  promote  the  health  and  safety  of 

8  miners  and  publishes  an  explanation  of  that  determination 

9  in  the  Federal  Register. 

10  (3)  All  interpretations,  regulations,  and  instructions  of 

11  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 

12  of  Mines,  in  effect  on  the  date  of  enactment  of  this  Act  and 

13  not   inconsistent   with   any   provision   of   this   Act   or   any 

14  amendment  made  by  this  Act,  shall  be  published  in  the  Fed- 

15  eral  Register  and  shall  continue  in  effect  until  modified  or 
IQ  superseded  in  accordance  with  the  provisions  of  this  Act. 

17  (c)  (1)  All  unexpended  balances  of  appropriations,  per- 

18  sonnel,    property,    records,    obligations,    and    commitments 

19  which  are  used  primarily  with  respect  to  any  function  trans- 

20  f erred  under  the  provisions  of  subsection  (a)  of  this  section 
2i  to  the  Secretary  shall  be  transferred  to  the  Department  of 

22  Labor.  The  transfer  of  personnel  pursuant  to  this  paragraph 

23  shall  be  without  reduction  in  classification  or  compensation 

24  for  one  year  after  such  transfer,  except  that  the  Secretary  of 

25  Labor  shall  have  full  authority  to  assign  personnel  during 
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1  such  one-year  period  in  order  to  efficiently  carry  out  func- 

2  tions  transferred  to  him  under  this  Act. 

3  (2)  All  orders,  decisions,  determinations,  rules,  regula- 

4  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

5  (A)   which  have  been  issued,  made,   granted,   or  allowed 

6  to  become  effective  in  the  exercise  of  functions  which  are 

7  transferred  under  this  section  by  any  department  or  agency, 

8  any  functions  of  which  are  transferred  by  this  section,  and 

9  (B)  which  are  in  effect  at  the  time  this  section  takes  effect, 

10  shall  continue  in  effect  according  to  their  terms  until  modi- 

11  fied,  terminated,  superseded,  set  aside,  or  repealed  by  the 

12  Secretary  of  Labor,  by  any  court  of  competent  jurisdiction, 

13  or  by  operation  of  law. 

14  (3)  The  provisions  of  this  section  shall  not  affect  any 

15  proceedings  pending  at   the   time   this  section   takes   effect 

16  before  any  department  or  agency,  functions  of  which  are 

17  transferred  by  this  section;  except  that  such  proceedings,  to 

18  the  extent  that  they  relate  to  functions  so  transferred,  shall 

19  be  continued  before  the  Secretary  of  Labor.   Orders  shall 

20  be  issued  in  such  proceedings,  appeals  shall  be  taken  there- 

21  from,  and  payments  shall  be  made  pursuant  to  such  orders, 

22  as  if  this  section  had  not  been  enacted;  and  orders  issued  in 

23  any  such  proceedings  shall  continue  in  effect  until  modified, 

24  terminated,   superseded,   or  repealed   by   the  Secretary   of 
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1  Labor,  by  a  court  of  competent  jurisdiction,  or  by  operation 

2  of  law. 

3  (4)  The  provisions  of  this  section  shall  not  affect  suits 

4  commenced  prior  to  the  date  this  section  takes  effect  and  in 

5  all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 

6  judgments  rendered,  in  the  same  manner  and  effect  as  if 

7  this  section  had  not  been  enacted;  except  that  if  before  the 

8  date  on  which  this  section  takes  effect,  any  department  or 

9  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

10  to  a  suit  involving  functions  transferred  to  the  Secretary, 

11  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

12  No  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

13  by  or  against  any  department  or  agency  (or  officer  thereof 

14  in  his  official  capacity)  functions  of  which  are  transferred 

15  by  this  section,  shall  abate  by  reason  of  the  enactment  of  this 

16  section.  Causes  of  actions,  suits,  actions,  or  other  proceedings 

17  may  be  asserted  by  or  against  the  United  States  or  the  Secre- 

18  tary  as  may  be  appropriate  and,  in  any  litigation  pending 

19  when  this  section  takes  effect,  the  court  may  at  any  time,  on 

20  its  own  motion  or  that  of  any  party,  enter  an  order  which 

21  will  give  effect  to  the  provisions  of  this  paragraph. 

22  (d)  For  purposes  of  this  section,  (1)  the  term  "func- 

23  tion"  includes  power  and  duty,  and  (2)  the  transfer  of  a 

24  function,  under  any  provision  of  law,  of  an  agency  or  the 
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2  under  such  law  which  are  exercised  by  any  officer  or  officer 

3  of  such  agency  or  department. 

4  MINE   SAFETY   AND   HEALTH   ADMINISTRATION 

5  Sec.  302.  (a)  There  is  established  in  the  Department 

6  of  Labor  a  Mine  Safety  and  Health  Administration   to 

7  be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 

8  Safety  and  Health  appointed  by  the  President,  by  and  with 

9  the  advice  and  consent  of  the  Senate.  The  Secretary  is  au- 

10  thorized  and  directed,  except  as  specifically  provided  other- 

11  wise,  to  carry  out  his  functions  under  the  Federal  Mine 

12  Safety  and  Health  Act  of  1977  through  the  Mine  Safety  and 

13  Health  Administration. 

14  (b)   Section  5315  of  title  5,   United  States  Code,  is 

15  amended    by    adding    at    the    end    thereof    the    following 
lg  paragraph : 

17  "(114)    Assistant  Secretary  of  Labor  for  Mine 

18  Safety  and  Health". 

19  amendments  with  respect  to  mine  safety  and 

20  health  administration 

2i  Sec.  303.  (a)(1)  Section  501(a)  of  the  Federal  Coal 

22  Mine  Health  and  Safety  Act  of  1969  is  amended  by  inserting 

23  "or  other"  immediately  after   "coal"   wherever  it  appears 

24  therein,  and  by  striking  out  "The  Secretary  and"  and  insert- 

25  ing  in  lieu  thereof  "The  Secretary  of  the  Interior  and" . 
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1  (2)  Section  501(b)  of  such  Act  is  amended  by  inserting 

2  "or  other1  immediately  after   "coal"   each   time  it  appears 

3  therein    and    by    inserting    after    "Welfare*    the    following: 

4  "through  the  National  Institute  for  Occupational  Safety  and 

5  Health  established  under  the  Occupational  Safety  and  Health 

6  Act  of  1970" ;  and  by  striking  out  the  period  at  the  end  thereof 

7  and  inserting  in  lieu  thereof  "of  the  Interior  in  coordination 

8  with  the  Secretory" . 

9  (3)  Section  501(d)  of  such  Act  it  amended  by  insert- 

10  ing  "or  other'  immediately  after  "coal". 

11  (b)  Section  502  of  such  Act  is  amended  by  inserting  "or 

12  other"  immediately  after  "coal"  each  time  it  appears  therein. 

13  (c)(1)   Section  503(a)    of  such  Act  is  amended  by 

14  inserting  "or  other"  immediately  after  "coaVy  each  time  it 

15  apf>ears  therein. 

1(?  (2)  Section  503(b)  of  such  Act  is  amended  by  insert- 

17  ing  "or  other"  immediately  after  "coaT  each  time  it  appears 

18  therein. 

19  (d)(1)   Section  503(f)    of  such  Act  is  amended  by 

20  inserting  "or  other"  immediately  after  "coal" . 

2i  (2)  Section  503(g)  of  such  Act  is  amended  by  inserting 

22  "or  other"  immediately  after  "coal" . 

23  (c)(1)  Section  505  of  such  Act  is  amended  by  striking 

24  out  "the  mining  pf  coal"  and  inserting  in  lieu  thereof  "in 

25  mining". 
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1  (2)  Section  505  of  such  Act  is  further  amended  by 

2  striking  out  the  period  at  the  end  of  the  second  sentence  thereof 

3  and  inserting  in  lieu  thereof  ":  Provided,  however,  That,  to 

4  the  maximum  extent  feasible,  in  the  selection  of  persons  for 

5  appointment  as  mine  inspectors,  no  person  shall  be  so  selected 

6  unless  he  has  the  basic  qualification  of  at  least  five  years  prac- 

7  tical  mining  experience  and  in  assigning  mine  inspectors  to 

8  the  inspection  and  investigation  of  individual  mines,    due 

9  consideration  shall  be  given  to  the  extent  possible  to  their 

10  previous  experience  in  the  particular  type  of  mining  opera- 

11  tion  where  such  inspections  are  to  be  made." 

12  (f)  Section  506(b)  of  such  Act  is  amended  by  inserting 

13  "or  other"  immediately  after  "coal"  each  time  it  appears 

14  therein. 

15  (q)(1)   Section  511(a)    of  such  Act  is  amended  by 

16  inserting  "or  other"  immediately  after  "coal". 

17  (2)  Section  511  (b)  of  such  Act  is  amended  by  inserting 

18  "or  other"  immediately  after  "coal". 

19  (h)  Section  502  of  such  Act  is  amended  by  adding  at 

20  the  end  thereof  the  following  new  subsection  (c) : 

21  "(c)(l)  The  National  Mine  Health  and  Safety  Acad- 

22  em?/  shall  be  maintained  as  an  agency  of  the  Department 

23  of  the  Interior.  The  Academy  shall  be  responsible  for  the 

24  training  of  mine  safety  and  health  inspectors  under  section 

25  505  of  this  Act,  and  in  training  of  technical  support  per- 
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1  sonnet  of  the  Mine  Safety  and  Health  Administration  estab- 

2  lished  under  section  302  of  the  Federal  Mine  Safety  and 

3  Health  Amendments  Act  of  1977 ;  and  for  any  other  train- 

4  ing  programs  for  mine  inspectors,  mining  personnel,  or  other 

5  persons  as  the  Secretaries  of  Labor  and  Interior  shall  desig- 

6  nate.  In  performing  this  function,  the  Academy  shall  have 

7  the  authority  to  enter  into  cooperative  educational  and  train- 

8  ing  agreements  with  educational  institutions,  State  govern- 

9  ments,  labor  organizations,  and  mine  operators  and  related 

10  industries.  Such  training  shall  be  conducted  by  the  Academy 

11  in   accordance  with  curriculum   needs  and   assignment   of 

12  instructional  personnel  established  by  the  user. 

13  "(2)  In  performing  its  function  pursuant  to  this  sec- 

14  Hon,  the  National  Mine  Health  amd  Safety  Academy  shall 

15  use  the  facilities  and  personnel  of  the  Department  of  the  In- 

16  terior,  and  such  other  personnel  as  shall  be  mutually  agreed 

17  upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary 

18  of  the  Interior,  upon  request  by  the  Academy,  shall  appoint 

19  or  assign  to  the  Academy  such  officers  and  employees  as  the 

20  Director  of  the  Academy  deems  necessary  for  the  perform- 
2i  ance  of  the  duties  and  functions  of  the  Academy. 

22  "(3)   The  Secretary  of  the  Interior  shall  conduct  his 

23  safety  research  responsibilities  under  section  501  of  this  Act 

24  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

25  taries  of  Labor  and  the  Interior  are  authorized  to  enter  into 
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1  contractual  or  other  agreements  for  the  performance  of  such 

2  safety  related  research!1. 

3  SAVINGS  PROVISION 

4  Sec.  304.  Nothing  contained  in  this  Act  or  any  amend- 

5  ment  made  by  this  Act  shall  be  construed  to  reduce  the 

6  number  of  inspectors  engaged  in  enforcement  of  the  Fed- 

7  eral  Coal  Mine  Health  and  Safety  Act  of  1969  and  the  Fed- 

8  eral  Metal  and  Nonmetallic  Mine  Safety  Act  as  in  effect  prior 

9  to  the  effective  date  of  this  Act  or  to  reduce  the  number  of 

10  inspectors  engaged  in  the  enforcement  of  the  Occupational 

11  Safety  and  Health  Act  of  1970. 

12  BUDGET  PROVISION 

13  Sec.  305.  In  the  preparation  of  the  Budget  message 

14  required  under  section  201  of  the  Budget  and  Accounting 

15  Act,  1921   (31   U.S.C.  11),  the  President  shall  set  forth 

16  as  separate  appropriation  accounts  amounts  required  for 

17  appropriation  for  mine  health  and  safety  pursuant  to  the 

18  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 
lt pational  safety  and  health  pursuant  to   the   Occupational 

20  Safety  and  Health  Act  of  1970. 

21  REPEALER 

22  Sec.  306.  The  Federal  Metal  and  Nonmetallic  Mine 

23  Safety  Act  is  repealed. 
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1  EFFECTIVE  DATE 

2  Sec.  307.  This  Act  and  the  amendments  made  by  this 

3  Act  shall  take  effect  90  days  after  the  date  of  the  enactment 

4  of  this  Act  except  that  the  Secretary  of  Labor  is  authorized  to 

5  establish  such  rules  and  regulations  as  may  be  necessary  for 

6  the  efficient  transfer  of  functions  provided  under  this  Act. 


357 


95th  Congress  )    HOUSE  OF  KEPEESENTATIVES    (  Report 

1st  Session      \  \     No.  95-312 


FEDERAL  MINE  SAFETY  AND  HEALTH  ACT  OF  1977 


May  13,  1977.— Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Perkins,  from  the  Committee  on  Education  and  Labor, 
submitted  the  following 

REPORT 

together  with 
MINORITY  VIEWS 

Including  cost  estimates  of  the  Congressional  Budget  Office 

[To  accompany  H.R.  4287] 

The  Committee  on  Education  and  Labor  to  whom  was  referred  the 
bill  (H.R.  4287)  to  promote  safety  and  health  in  the  mining  industry, 
to  prevent  recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  having  considered  the  same,  report  favorably  thereon  with 
an  amendment  and  recommend  that  the  bill  as  amended  do  pass. 

The  amendment  strikes  out  all  after  the  enacting  clause  of  the  bill 
and  inserts  a  new  text  which  appears  in  italic  type  in  the  reported  bill. 

Purpose 

Never  before  have  the  Nation's  11,790  metal  and  nonmetal  mines 
and  mills  and  their  274,540  workers  been  brought  together  with  the 
5,452  coal  mines  and  cleaning  plants  and  their  211,871  employees 
under  one  legislative  canopy.  Yet  the  juncture  is  both  natural  and 
beneficial,  especially  to  metal  and  nonmetal  miners  who  have  suffered 
in  relative  silence  through  nearly  100  catastrophies  since  the  turn  of 
the  century,  in  which  5  or  more  miners  were  killed  in  a  single  accident. 

Mining  represents  a  small  segment  of  the  working  population,  yet 
the  operation  is  of  a  nature  that  is  so  unique,  so  complex,  and  so  haz- 
ardous as  to  not  fit  neatly  under  the  Occupational  Safety  and  Health 
Act.  A.  miner's  chances  of  getting  killed  on  the  job  are  more  than 
eight  times  as  great  as  those  of  a  laborer  in  manufacturing,  according 
to  the  National  Safety  Council.  Increased  emphasis  by  this  country  on 
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coal  and  mineral  production  to  meet  the  demand  for  energy,  con- 
structed facilities  and  manufactured  goods,  will  cause  new  mines  to 
appear  and  existing  mines  to  be  more  thoroughly  exploited.  Studies 
have  shown  that  accelerated  emphasis  on  production  lends  to  push  lip 
both  fatality  and  injury  rates  among  the  miners. 

The  Education  and  Labor  Committee  has  reported  out  the  ''Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977"  in  hopes  of  coun- 
tering this  tendency  and  lowering  the  existing  injury  and  fatality 
rates  among  all  miners.  This  bill  will  rename  the  Federal  Coal  Mine 
1  [ealth  and  Safety  Act  of  1060  as  the  Federal  Mine  Safety  and  Health 
Act  of  1077  and  amend  it  to  bring  metal  and  nonmetal  miners  under 
its  jurisdiction.  The  Metal  and  Non-Metallic  Mine  Safety  Act  of  10(H) 
would  be  repealed.  The  Secretary  responsible  for  the  health  and  sa  tVty 
of  miners  will  no  longer  be  the  Secretary  of  the  Interior,  but  rather 
the  Secretary  of  Labor,  who  represents  an  agency  that  puts  the  wel- 
fare of  workers  above  all  other  considerations.  The  committee  believes 
that  by  transferring  administration  of  the  miner  health  and  safety 
program,  and  by  upgrading  legislative  provisions  applicable  to  metal 
and  nonmetal  miners  through  consolidation  of  all  miners  under  one 
safety  law.  the  Nation  will  be  better  able  to  meet  the  dual  objectives 
of  increased  production  of  mineral  and  energy  resources,  and  protec- 
tion of  the  sacred  lives  of  those  members  of  our  society  who  toil  in  the 
mines  to  keep  our  country  running  efficiently. 

Background 

On  March  3, 1891,  Congress  passed  "An  Act  for  the  protection  of  the 
lives  of  miners  in  the  Territories"  (51st  Congress,  Chapter  564).  This 
was  the  first  Federal  legislation  governing  safety  standards  and  in- 
spection practices  in  the  Nation's  coal  mines. 

The  act  required  the  President  to  appoint  a  mine  inspector  to  make 
a  careful  and  thorough  inspection  of  each  coal  mine  operated  in  the 
territory  and  report  at  least  annually  to  the  Secretary  of  the  Interior 
on  the  condition  of  each  such  coal  mine.  Specifications  regarding  ven- 
tilation shafts,  machinery,  and  safety  equipment  for  miners  were 
among  subjects  covered  by  the  standards  contained  in  the  act.  The  law 
provided  for  right  of  entry  of  the  inspector,  and  it  provided  for  a 
mandatory  penalty  "not  to  exceed  500  dollars''  for  "any  mine  owner 
or  manager  who  shall  continue  to  operate  a  mine  after  failure  to 
comply  with  the  requirements  of  this  act  and  after  the  expiration  of 
the  period  named  in  the  notice  provided  for  in  section  four." 

The  first  Federal  law  to  protect  the  safety  and  health  of  non-coal 
miners  was  not  passed  for  another  75  years.  By  that  time  there  were 
nearly  twice  as  many  metal  and  nonmetal  as  coal  miners,  and  nearly 
three  times  as  many  metal  and  nonmetal  mines  as  coal  mines. 

It  is  not  known  how  the  number  of  metal  and  nonmetal  mining  fa- 
talities compared  with  those  among  coal  miners  in  the  first  half  of  this 
century,  because  the  Department  of  the  Interior  did  not  require  all 
metal  and  nonmetal  mine  operators  to  report  fatalities  until  1958. 
However,  since  1958  a  total  of  3.269  metal  and  nonmetal  miners  have 
been  killed  on  the  job,  compared  with  4.471  fatalities  among  coal 
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miners.  In  1975,  according  to  the  National  Safety  Council,  the  death 
rate  for  all  mining  was  more  than  four  times  as  great  as  the  average 
for  all  industries.  These  statistics  suggest  that  the  two  sectors  of  the 
mining  industry,  which  the  National  Safety  Council  ranks  as  the  most 
hazardous  of  the  eight  major  industry  groupings,  should  merit  similar 
amounts  of  congressional  attention  and  concern. 

Yet,  over  the  years  metal  and  nonmetal  mining  has  not  received  at- 
tention equal  to  that  imparted  to  coal  mining.  Even  at  present,  the 
Federal  Metal  and  Nonmetallic  Mine  Safety  Act  affords  considerably 
less  protection  to  the  miners  it  covers  than  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  does  for  coal  miners.  In  addition,  metal 
and  nonmetal  mine  safety  standards  promulgated  are  typically  more 
general  and  appear  to  be  less  stringently  enforced  than  coal  mine 
•standards,  because  metal  and  nonmetal  mining  has  traditionally, 
though  inaccurately,  been  considered  less  hazardous  than  coal  mining. 

A  number  of  reasons  explain  why  coal  miners  received  protective 
Federal  health  and  safety  legislation  long  before  non-coal  miners. 

First,  while  coal  mining  produces  essentially  one  commodity,  non- 
coal  mining  produces  about  70  separate  minerals.  The  major  ones  are 
copper,  gold-silver,  iron,  lead-zinc,  and  uranium  for  the  metals;  and 
clay,  gypsum,  phosphate  rock,  potash,  and  salt  for  the  non-metals.  Be- 
cause of  the  homogeneous  nature  of  the  product,  coal  miners  have 
more  rapidly  united  into  a  cohesive  lobbying  force  than  have  non-coal 
miners. 

Second,  statistics  distort  the  hazardonsness  of  underground  and  even 
surface  metal  and  non-metal  mining  operations,  as  compared  with  the 
coal  industry,  because  of  differing  proportions  of  works  in  the  various 
sectors  of  the  respective  mining  industries.  Metal  and  nonmetal  min- 
ing has  15  percent  of  its  miners  in  underground  mines,  50  percent  in 
surface  mines,  and  35  percent  in  post-mining  milling  operations.  Coal 
mining,  on  the  other  hand,  has  65  percent  of  its  workforce  in  under- 
ground mines,  25  percent  in  surface  mines,  and  10  percent  in  non-min- 
ing activities,  including  work  in  independent  shops  and  mechanical 
cleaning  plants.  There  are  no  major  milling-type  operations  connected 
with  coal  mining. 

Because  of  these  differing  proportions  of  workers,  although  the  fa- 
tality rate  for  underground  metal  and  nonmetal  miners  in  0.54  fatali- 
ties per  million  man-hours  worked — significantly  above  0.37  fatalities 
per  million  man-hours  worked  for  underground  coal  miners,  the  in- 
dustry fatality  rate  for  metal -and  nonmetal  mining  is  only  0.25  fatali- 
ties oer  million  man-hours  worked,  considerably  lower  than  the  0.37 
fatalities  per  million  man-hours  worked  for  the  entire  coal  industry. 
However,  the  rates  published  and  disseminated  are  generally  the 
whole  industry  rates.  Therefore,  the  mass  of  milling  operations,  pecu- 
liar to  the  metal  and  nonmetal  industry,  and  not  mining  operations^! 
the  true  sense  of  the  word,  has  tended  to  obscure  the  real  dangers  in- 
herent in  metal  and  nonmetal  mining. 

Third,  disasters  in  metal  and  nonmetal  mines  are  varied  and  diverse, 
both  in  the  type  of  mine  that  attack  and  in  the  way  the  disasters  mani- 
fest themselves.  Metal  and  nonmetal  tragedies  ran  occur  in  ore  mines, 
copper  mines,  salt  mines,  or  rock  quarries  in  such  forms  as  floods,  fires. 
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explosions,  or  roof  falls.  However,  when  mass  fatalities  strike  in  the 
coal  indntry.  the  words  "coal  mine"  and  "explosion"  leap  out  again 
and  again,  ringing  nationally  with  repetitive  force  and  cumulative 
impact,  thereby  spurring  congressional  action. 

For  example,  in  1940,  257  coal  miners  died  in  four  separate  methane 
gas  explosions.  This  provided  the  impetus  needed  to  enact  Federal 
legislation  which  had  been  pending  for  several  years.  In  1941,  Con- 
gress quickly  passed  the  Coal  Mine  Health  and  Safety  Act.  En 
December,  1951, 11  J)  coal  miners  died  in  another  explosion  of 'naturally- 
occurring  methane  gas  in  a  coal  mine  in  West  Frankfort,  111.  The  fol- 
lowing year  Congress  amended  and  strengthened  the  1941  act.  Again, 
in  \ovember  of  1968  still  another  methane  gas  explosion  in  a  coal  mine 
in  Farmington,  W.  Va.,  killed  78  men.  Within  a  year.  Congress  passed 
the  new  Federal  Coal  Mine  Health  and  Safety  Act  of  1969. 

In  contrast,  comprehensive  metal  and  nonmetal  mining  health  and 
safety  legislation  did  not  result  from  or  follow  soon  after  any  one  such 
large-scale  disaster,  although  in  1910  an  explosion  of  a  powder  maga- 
zine in  the  Alaska-Mexican  gold  mine  in  Treadwell,  Alaska,  claimed 
&7  lives.  In  1917  a  mine  fire  in  the  Granite  Mountain  copper  mine  in 
Butte.  Mont.,  took  163  lives.  In  1922,  a  mine  fire  of  unknown  origin  in 
the  Argonaut  gold  mine  in  Jackson.  Calif.,  killed  47  workers.  In  1924. 
an  inrush  of  water  into  the  Mil  ford  manganiferous  iron  ore  mine  in 
Crosby.  Minn.,  took  the  lives  of  41  workers.  In  1926  a  mine  flood  in 
the  Barnes  Hecker  iron  mine  in  Ishpeming,  Mich.,  claimed  51  lives. 
And  in  1942  a  limestone  quarrv  blast  in  the  Sandts  Eddv  quarry  in 
Allentown,  Pa.  killed  31. 

Largely  responsible  for  the  enactment  of  the  Metal  and  Nonmetallic 
Mine  Safety  Act  in  1966,  rather,  were  the  results  of  a  study  made  by 
n  special  Mine  Safety  Board  appointed  by  the  Secretary  of  the  Interior 
as  required  under  Public  Law  87-300,  passed  by  Congress  in  1961  in 
the  wake  of  mounting  evidence  of  a  continuing  high  rate  of  serious 
injuries  and  deaths  in  the  Nation's  metal  and  nonmetal  mines. 

The  18-month  survey,  conducted  between  1961  and  1963.  indicated 
the  widespread  existence  of  correctable  hazards  to  life  and  health  in 
mines,  a  high  casualty  rate  suffered  by  working  miners  from  dangerous 
conditions  beyond  their  own  control,  and  the  ineffectiveness  of  State 
and  local  efforts  to  reduce  mine  health  and  safety  hazards.  More 
specificallv.  the  House  report  of  the  bill  that  became  the  Metal  and 
Nonmetallic  Mine  Safety  Act  states  with  regard  to  the  completed 
study :  * 

On  the  basis  of  this  analysis,  50.7  percent  of  the  fatal 
injuries  were  classified  as  resulting  "from  circumstances  over 
which  the  workmen  had  no  control,  but  which  were  within 
the  scope  and  range  of  supervisory  responsibility."  That  is : 
approximately  half  of  the  270  men  killed  were  classified  as 
victims  of  inadequate  supervision,  failure  to  provide  safety 
devices,  defective  equipment,  collapses  of  roof  which  super- 
visors permitted  to  be  unsupported,  inadequate  ventilation, 
and  other  hazardous  environmental  conditions  reasonably 
within  the  power  of  management  to  prevent. 


1  U.S.  Consrcss.  Housp  of  Representatives  Report  No.  89-60G  "Federal  Metal  and  Non- 
metallic  Mine  Safety  Act",  July  8,  1965,  p.  4. 
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Need  for  a  law  with  strong  enforcement  provisions  was  supported 
by  evidence  produced  in  the  follow-up  portion  of  the  study : 1 

Reinspection  of  these  mines  indicates  a  somewhat  lax 
attitude  on  the  part  of  many  mine  operators  toward  hazards 
that  had  been  called  to  their  attention.  More  than  700  mines 
were  inspected  a  second  time  during  the  course  of  the  study. 
Only  about  half  of  the  thousands  of  hazards  revealed  on 
initial  inspection,  and  recommended  for  elimination  in  written 
reports  given  by  the  Bureau  of  Mine  inspectors  to  the  mine 
operators,  were  found  to  have  been  corrected  in  the  interim. 

Introduction 

The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  which  resulted 
was  hailed  as  landmark  legislation  in  that  it  provided  the  first  Federal 
health  and  safety  protection  for  non-coal  miners.  However,  the  weak- 
nesses of  the  1966  act  were  soon  to  become  apparent.  In  the  eyes  of 
many  miners'  organizations  the  major  problem  from  which  others 
sprang  was  that  responsibility  for  metal  and  nonmetal  mining  health 
and  safety  was  given  to  an  Assistant  Secretary  within  the  Bureau  of 
Mines  who  had  other  responsibilities  for  production  of  the  various 
minerals  and  fuels.  As  time  passed,  these  groups  felt  that  the  conflict- 
ing demands  being  put  on  the  Assistant  Secretary  for  increased 
mineral  production  on  one  hand,  and  increased  health  and  safety 
protection  for  miners  on  the  other,  were  being  resolved  at  the  expense 
of  the  miners. 

These  feelings  were  reinforced  as  more  disasters  struck.  In  1968, 
there  was  fire  in  the  Cargill  salt  mine  in  Belle  Isle,  La.  Twenty  miners 
died  of  carbon  monoxide  poisoning.  One  more  succumbed  to  a  massive 
skull  fracture.  There  were  no  survivors  on  that  shift.  Neither  the 
cause  of  the  fire  nor  the  point  of  origin  was  ever  determined.  A  com- 
plete mine  inspection  had  never  been  made  by  officials  from  the 
Bureau  of  Mines  prior  to  the  fire,  although  partial  inspections  had 
resulted  in  recommendations  for  safety  improvement,  but  little  correc- 
tive action.  Fire-fighting  equipment  was  lacking  and  mine  rescue 
teams  were  not  maintained  by  any  of  the  salt  mining  companies  in 
the  area. 

Three  years  later,  in  1971,  seven  miners  died  in  succession  in  the 
Barnett  Complex,  an  underground  fluorspar-lead-zinc  operation  in 
Rosiclare,  111.,  as  the  result  of  exposure  to  naturally-occurring  hy- 
drogen sulfide  gas.  The  gas  collects  where  organic  matter  decomposes 
in  confined  spaces,  and  can  dissolve  in  nearby  underground  water 
reservoirs.  The  fumes  are  released  from  the  water  as  it  pours  out  of 
drill  holes  during  mining  operations  to  locate  an  ore  vein.  The  fatali- 
ties occurred  because  one  miner,  although  reportedly  warned  by  an- 
other miner,  wandered  into  a  gassy  area  where  a  replacement  fan  had 
just  been  installed  but  not  turned  on  to  clear  out  the  poisonous  air. 
When  the  first  miner  failed  to  come  back,  his  brother  went  to  look 
for  him.  When  neither  man  returned,  others  followed  in  search  until 
seven  men  were  fatally  overcome  by  the  chemical  vapors. 

1  Ibid.,  p.  4. 
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But  it  was  the  1972  Sunshine  silver  mine  fire  where  carbon  monoxide 
inhalation  snuffed  out  the  lives  of  91  miners  in  Kellogg,  Idaho,  that 
spurred  the  Department  of  the  Interior  response  to  the  weaknesses 
inherent  in  the  administrative  setup  of  the  safety  and  health  program 
for  metal  and  nonmetal  miners. 

Smoke  from  the  smoldering  fire  fed  by  scrap  timber  previously 
used  for  ground  support  was  detected  around  11 :40  A.M.  on  May  2 
while  the  principal  operating  officials  of  the  Sunshine  Mining  Co. 
were  45  miles  away  attending  their  annual  stockholders'  meeting.  In 
their  absence,  no  designated  individual  was  in  charge  of  the  entire 
operation. 

The  Bureau  of  Mines'  final  report  of  the  Sunshine  Mine  disaster 
lists  nine  major  factors  contributing  to  its  severity,  including  delay 
of  evacuation  while  company  personnel  searched  for  the  fire,  failure 
of  the  company  officials  to  train  their  miners  in  self-rescue  and  survival 
techniques,  or  to  conduct  evacuation  drills,  and  a  ventilation  system 
in  the  mine  which  contaminated  the  main  intake  airways  with  smoke 
and  carbon  monoxide  after  the  fire  had  begun. 

Subsequently,  in  1973,  under  heavy  criticism  for  not  having  promul- 
gated and  enforced  sufficient  life-saving  standards  to  protect  metal 
and  nonmetal  miners  from  these  and  other  disasters,  the  Department 
of  the  Interior  pulled  mining  safety  and  health  enforcement  officials 
from  the  Bureau  of  Mines  and  established  them  as  a  distinct  entity 
called  the  Mining  Enforcement  and  Safety  Administration  (MESA) 
in  a  separate  building  apart  from  other  Department  of  the  Interior 
and  Bureau  of  Mines  structures.  MESA,  however,  was  retained  as  the 
responsibility  of  the  same  Assistant  Secretary  of  the  Interior  who  had 
previously  overseen  the  safety  and  health  enforcement  operation. 

Since  the  establishment  of  MESA  as  an  independent  organization 
within  the  Department  of  Interior,  there  have  been  no  new  metal  and 
nonmetal  mining  disasters  in  which  five  or  more  miners  were  killed 
at  one  time.  In  1975  and  1976,  particularly,  the  nonfatal  disabling 
injury  and  fatality  rates  for  metal  and  nonmetal  mines  have  shown 
a  distinct  drop  over  previous  years. 

A  serious  problem  remains,  however,  when  one  views  the  safety 
record  for  metal  and  nonmetal  mining  relative  to  that  for  coal  mining. 
For  the  10-year  period  since  the  Metal  and  Nonmetallic  Mine  Safety 
Act  was  passed,  1967  through  1976,  the  overall  fatality  rate  for  metal 
and  nonmetal  miners,  including  those  in  underground  mines,  surface 
mines  (including  open  pit  and  sand  and  gravel  mines,  and  stone 
quarries)  and  mills,  averaged  slightly  over  half  that  for  coal  miners, 
who  work  in  underground  mines,  surface  mines,  and  mechanical 
cleaning  plants.  However,  for  the  most  recent  5-year  period,  1972 
through  1976,  the  average  fatality  rate  for  all  metal  and  nonmetal 
miners  has  jumped  to  more  than  75  percent  of  that  for  all  coal  miners. 

More  alarming  is  the  fact  that  in  three  areas  the  rates  for  casualties 
among  metal  and  nonmetal  miners  are  surpassing  those  for  their  coun- 
terparts in  coal  mining.  For  5  years  straight,  1972  through  1976,  the 
mining  population  has  exceeded  that  for  the  underground  coal  mining 
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sector.  In  1972, 1973,  and  1974,  the  fatality  rate  for  surface  metal  and 
nonmetal  miners  has  exceeded  that  for  surface  coal  miners.  In  2  out 
of  the  last  3  years,  1974  and  1975,  the  nonfatal  disabling  injury  rates 
for  underground  metal  and  nonmetal  miners  have  exceeded  those  for 
underground  coal  miners.  These  statistics  are  displayed  on  the  chart 
below. 

FATALITY  AND  INJURY  FREQUENCY  RATES  IN  METAL  AND  NONMETAL,  AND  COAL 
UNDERGROUND  AND  SURFACE  MINES,  1967-76 


Metal  and  nonmetal  mines 

Coal  mines 

Number 
employed 

Iniury  frequency  rates  per 
million  man-hours 

Number 
employed 

Iniury  frequency  rates  per 
million  man-hours 

Year  and  type  of  mine 

Fatal 

Nonfatal 
disabling 

Fatal 

Nonfatal 
disabling 

1967: 

Underground 

Surface 

1968: 

Underground 

Surface 

1969: 

Underground 

Surface 

1970: 

Underground __ 

Surface 

1971: 

Underground 

Surface 

1972: 

Underground 

Surface 

1973: 

Underground 

Surface 

1974: 

Underground 

Surface 

1975: 

Underground 

Surface 

1976: 

Underground 

Surface 

37, 771 
117, 074 

0.86 
.33 

41.28 
18.48 

103, 993 
24,699 

1.05 
.52 

47.57 
23.07 

34,  386 
114,415 

1.02 
.35 

41.00 
18.93 

98, 831 
25, 071 

1.63 
.65 

46.99 
24.97 

33,  568 
114,415 

.87 
.37 

42.16 
18.49 

97, 395 
25, 872 

.95 

.64 

48.77 
22.22 

34,  014 
113,  388 

.80 
.31 

46.03 
20.06 

102, 379 
31,  726 

1.20 
.58 

51.79 
25.60 

32,  524 
113,  000 

.80 
.30 

48.01 
19.73 

97,  740 
33,781 

.86 
.41 

56.40 
26.81 

0) 

34,  733 
127,  776 

2.10 
.39 

.74 
.44 

43.31 
18.57 

44.76 
16.29 

109,  396 
35,696 

100,  843 
30,  708 

.68 
.38 

.56 
.28 

55.32 
24.95 

48.80 
21.14 

38, 253 
142,  709 

.68 
.37 

44.41 
16.57 

113, 169 
44,743 

.51 
.35 

34.95 
16.85 

42, 085 
146, 103 

.56 
.26 

37.90 
15.17 

137, 060 
58, 170 

.47 
.36 

37.13 
17.86 

40,  012 
134,  013 

.54 
.26 

33.33 
12.04 

135, 977 
55, 491 

.37 
.29 

45.31 
19.01 

1  Comparable  data  not  available. 

While  much  attention  is  quite  rightly  focused  upon  the  harsh  safety 
statistics  in  mining,  little  attention  has  been  directed  at  the  dangerous 
health  conditions  existing  in  many  noncoal  mines.  In  testimony  before 
the  committee,  NIOSH  declared : 

Metal  miners  extract  about  50  commodities  including  cop- 
per, mercury,  gold,  silver,  lead,  zinc,  uranium,  and  asbestos. 
These  miners  are  exposed  to  perhaps  an  additional  50  poten- 
tially toxic  substances  and  harmful  physical  agents  during 
mining  processes.  Adequate  information  does  not  exist  on  the 
levels  at  which  most  of  these  substances  are  present  in  mines. 
As  a  group,  workers  in  metal  mines  and  mills  are  also  ex- 
posed to  an  even  wider  range  of  pneumoconioses-producing 
dusts  than  are  coal  miners.  They  are  also  exposed  to  a  number 
of  carcinogens,  including  asbestos,  arsenic,  uranium  and 
beryllium. 
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History  09  TT.R.  4287  and  O.mmiitkk  1  )kliberatiox 

The  passage  of  H.R.  4-287  in  Um  05th  Congress  is  an  attempt  to  bring 
about  changes  which  will  reduce  metal  and  nonmetal  mining  fatalities 
and  injuries — both  in  absolute  term-  and  in  relation  to  those  occurring 
in  the  coal  mining  industry. 

It  collects  a  major  deficiency  of  H.R.  13555  which  passed  the  House 
in  the  04th  Congress  on  July  28,  L976.  H.R.  13555  upgraded  the  pro- 
visions of  the  Metal  and  Xonmetallic  Mine  Safety  Act  and  transferred 
responsibility  for  the  health  and  safety  of  the  Nation's  coal,  as  well 
as  metal  and  nonmetal,  miners  from  the  Department  of  the  Interior 
to  the  Department  of  Labor. 

The  deficiency  of  II. K.  i:>.  that  it  sustained  the  tradition  of 

separate  legislative  authorities  for  metal  and  nonmetal  mine  health 
and  safety  on  one  hand,  and  coal  mine  health  and  safety  on  the  other. 
In  doing  this,  it  failed  to  meet  the  long-standing  need  for  equalizing 
health  and  safety  protection  for  all  miners. 

ILK.  42£7  would  correct  this  weakness.  Id  passing  it,  the  committee 
concluded  that  separate  i-  not  equal  in  providing  distinct  legislation 
for  metal  and  nonmetal  miners  apart  from  that  protecting  the  health 
and  safety  of  coal  miners. 

Mr.  Frank  McKee,  treasurer-elect  of  the  United  Steelworkers  of 
America,  emphasized  the  need  ingle  mine  safety  and  health  law: 

There  is  absolutely  no  reason  why  miners  in  one  segment 
of  the  mining  industry  should  be  given  different  statutory 
rights  than  miners  in  another  segment  of  the  industry. 

Industry  opposition  to  a  single  law  has  always  been  voiced 
in  terms  of  the  need  for  flexibility  due  to  differences  in  coal 
and  noncoal  mining.  However,  to  the  extent  that  there  really 
is  the  need  for  such  flexibility,  it  applies  only  to  the  specific 
occupational  safety  and  health  standards.  But  there  is  no 
need  for  variation  in  the  actual  procedure  for  developing 
standards,  nor  in  the  enforcement  methods,  nor  in  the  worker 
rights.  Those  procedures  and  those  rights  can  be,  and  should 
be  applied  uniformly  throughout  the  mining  industry. 

The  standards  themselves  do  vary  according  to  applicability 
and  need  among  the  different  mining  sectors.  Even  now,  sepa- 
rate vertical  standards  are  applied  to  the  different  types  of 
mining  covered  by  the  single  Metal  and  Nonmetallic  Act  (i.e., 
underground,  surface,  and  sand  and  gravel).  It  is  important 
to  emphasize  that  H.R.  4287  does  not  legislate  standards, 
nor  would  it  cause  coal  standards  to  be  applied  to  noncoal 
mines — or  vice  versa.  The  bill  would,  however,  establish  uni- 
form procedures  for  developing  those  standards  and  for  en- 
forcing them,  and  that  is  exactly  as  it  should  be  in  order  to 
provide  all  miners  equal  protection  under  the  law. 

Interior  Secretary  Cecil  D.  Andrus  affirmed  this  need  for  legisla- 
tive unification  in  his  testimony  on  H.R.  4287  before  the  Compensa- 
tion, Health  and  Safety  Subcommittee  on  April  1, 1977,  when  he  said : 

There  are  a  number  of  essential  elements  in  the  bill  that 
must  not  be  compromised  including.  .  .  .  one  statute  for  both 
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coal  and  metal  and  nonmetal  mines,  affording  equal  protec- 
tion for  all  miners  and  a  common  regulatory  program  for  all 
operators. 

H.E.  4287  is  stronger  than  H.R.  13555  in  other  ways  as  well.  It  pro- 
vides for  mandatory  penalties  to  accompany  citations  issued  for  health 
and  safety  violations.  H.R.  13555  provided  only  for  permissive  dollar 
penalties.  The  committee  believes  that  mandatory  penalties  will  pro- 
vide a  greater  incentive  for  mine  operators  to  achieve  initial  com- 
pliance with  standards  promulgated.  In  adopting  the  same  mandatory 
penalty  formula  of  the  Coal  Act,  the  committee  recognizes  no  differ- 
ence between  a  violation  of  a  standard  in  a  coal  mine  and  a  noncoal 
mine.  By  replacing  the  discretionary  penalties  of  H.R.  13555  with 
mandatory  penalties,  H.R.  4287  eliminates  the  uncertainty  and  uneven 
imposition  of  penalties.  The  inducement  to  compliance  is  more  press- 
ing and  the  operator  will  be  less  inclined  to  take  the  chance  of  not 
being  penalized.  The  mandatory  penalty  system  provides  a  greater 
degree  of  predictability  of  enforcement  reaction  if  a  violation  does 
occur. 

H.R.  4287  as  passed  by  the  committee  is  limited  version  of  a  more 
comprehensive  bill,  co-authored  by  Chairman  Gaydos  of  the  Compen- 
sation, Health  and  Safety  Subcommittee  which  has  official  jurisdiction 
over  mine  health  and  safety,  and  Chairman  Dent  of  the  Labor  Stand- 
ards Subcommittee,  to  which  was  temporarily  ceded  jurisdiction  over 
coal  mine  health  and  safety  in  1968.  The  original  Gavdos-Dent  version 
of  H.R.  4287  would  have  amended  a  number  of  provisions  of  the  Fed- 
eral Coal  Mine  Health  and  Safety  Act  of  1969  as  well  as  unified  metal 
and  nonmetal  and  coal  mining  health  and  safety  under  a  single  legis- 
lative umbrella. 

As  passed  in  its  amended  form,  H.R.  4287  does  three  essential 
things.  First,  it  provides  the  same  protection  to  metal  and  nonmetal 
miners  as  is  afforded  coal  miners  under  the  1969  Coal  Act. 

Second,  it  transfers  all  functions  of  the  Secretary  of  the  Interior 
under  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  to  the 
Secretary  of  Labor. 

Third,  it  repeals  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act. 

After  holding  hearings  on  the  original  Gaydos-Dent  bill,  H.R.  4287, 
the  committee  voted  out  the  limited  version  of  the  bill  as  described 
above.  The  limited  version,  which  the  committee  adopted,  pertained 
primarily  to  deleting  basic  reforms  of  the  provisions  of  the  1969  Coal 
Act.  The  committee  felt,  however,  that  consolidation  of  the  mine  safe- 
ty laws  and  transfer  of  the  Mining  Enforcement  and  Safety  Adminis- 
tration from  the  Department  of  the  Interior  was  a  big  step.  The  per- 
sonnel who  have  been  administering  these  laws  for  a  number  of  years 
are  now  going  to  be  under  new  supervision  which  will  place  greater 
emphasis  on  developing  more  specific  standards  and  stringently  en- 
forcing them  in  order  to  solve  the  challenge  of  reducing  the  fatalities 
and  injuries,  especially  in  metal  and  nonmetal  mines.  The  committee 
believes  that  careful  application  of  the  provisions  of  the  Coal  Act  to 
metal  and  nonmetal  mines  will  accomplish  the  objective  efficiently. 
However,  it  should  be  noted  that  the  Coal  Act  provisions  pertaining 
to  specific  workplace  safety  and  health  standards  for  coal  mines  are 
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not  made  applicable  to  noncoal  mines.  The  new  act  distinguishes  be- 
tween statutory  provisions  which  empower  the  Labor  Department 
with  enforcement  authority  to  protect  all  miners,  and  statutory  stand- 
ards, which  the  Congress  enacted  in  1969  to  correct  specific  workplace 
conditions  in  coal  mines.  It  is  only  the  statutory  provisions  of  the  Coal 
Act  wmich  are  made  applicable  to  all  mines,  and  not  the  statutory 
standards.  In  addition,  promulgated  standards,  which  evolved  through 
the  rule-making  process  of  the  Coal  Act  and  the  Metal  and  Non- 
metallic  Act,  and  which  apply  to  specific  workplace  conditions,  re- 
spectively, in  coal  and  noncoal  mines  are  not  made  universally  applica- 
ble to  all  mines.  Promulgated  standards  will  retain  the  same  scope 
of  coverage  as  they  did  before  the  passage  of  this  bill. 

The  committee,  in  deliberating  over  the  provisions  of  the  1969  Coal 
Act,  did  determine  that  those  provisions  should  be  made  applicable  to 
all  miners.  The  committee,  during  its  hearing  sessions  in  the  Com- 
pensation, Health  and  Safety  and  Labor  Standards  Subcommittees 
did  review  the  effectiveness  of  the  rule-making  procedure,  inspection 
function,  penalty  system,  judicial  review  prerogatives,  and  the  con- 
tested citation  procedure.  Many  of  these  provisions  remained  un- 
touched in  IT.  R.  -1l>v7  as  introduced.  However,  since  Labor 
Standards  Subcommittee  has  announced  a  desire  to  continue  oversight 
hearings  on  the  improvements  in  the  1909  Coal  Act,  as  advocated  by 
the  original  U.K.  4287  bill,  the  committee  decided  that  at  least  the  level 
of  statutory  protection  already  achieved  by  the  1969  Coal  Act  should 
bo  reaffirmed  pending  additional  oversight  healings  regarding  the  effi- 
cacy of  the  changes.  The  details  of  the  bill  which  the  committee  re- 
ported out  did,  therefore,  undergo  substantial  hearing,  with  many 
witnesses,  including  the  Administration,  advocating  further  strength- 
ening. The  committee,  however,  made  a  practical  decision  to  suspend 
decision  on  the  need  for  reform  until  the  Labor  Standards  Subcommit- 
tee completes  its  review.  Nevertheless,  because  of  the  concern  with 
manifold  health  hazards  experienced  by  the  nation's  miners,  the  com- 
mittee did  accept  one  substantive  amendment  to  the  19G9  Coal  Act, 
whereby  XIOSH  is  directed  to  prepare  a  toxic  substance  list  of  items 
found  in  the  mines  and  to  develop  the  necessary  criteria  documents  and 
standards  to  be  promulgated  under  the  rule-making  procedure  of  the 
act. 

Diseases  and  Health  Hazards  Connected   vYith  Metal  and 
Xonmetal  Mining 

The  primary  disease  afflicting  coal  miners  is  coal  miners'  pneumo- 
coniosis or  "black  lung''  as  it  is  commonly  called.  Tt  is  a  chronic  chest 
disease  caused  by  the  accumulation  of  fine  coal  dust  particles  in  the 
lung.  It  can  lead  to  severe  disability  and  premature  death.  The  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969  provides  for  compensation 
of  coal  miners  disabled  by  it,  and  for  benefits  to  be  paid  to  survivors 
of  miners  who  die  from  it. 

Metal  and  nonmetal  miners  have  never  been  compensated  for  their 
diseases  in  the  same  way.  In  fact,  no  comprehensive,  all-inclusive 
study  has  ever  been  made  of  the  diseases  that  affect  metal  and  non- 
metal  miners.  Nor  does  there  exist  a  complete  listing  of  the  toxic  sub- 
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stances  found  in  metal  and  nonmetal  mines.  Yet  some  of  the  diseases 
and  afflictions  from  which  metal  and  nonmetal  miners  suffer  have 
names  and  have  been  documented. 

Silicosis  is  one  of  several  metal  and  nonmetal  mining  diseases  that 
are  vaguely  similar  to  coal  miners'  pneumoconiosis.  Almost  all  mines 
contain  varying  proportions  of  a  number  of  minerals  deposited  to- 
gether. Silica  rock,  frequently  in  the  form  of  quartz,  or  silicon  dioxide, 
is  contained  to  some  degree  in  most  mines. 

Silicosis  occurs  when  crystalline  silica  dust  is  inhaled  and  retained 
in  the  lungs,  causing  scar  tissue  to  form.  The  inelastic  scars  force  the 
lungs  to  work  harder  to  provide  an  adequate  air  supply.  They  also 
block  the  transfer  of  oxygen  to  the  blood.  The  first  symptoms  of 
silicosis  are  shortness  of  breath  and  coughing.  The  disease  may  show 
up  on  chest  X-rays  as  a  shadow  on  the  lungs.  Silica  dust  is  much  more 
toxic  than  coal  dust  in  that  considerably  less  silica,  when  inhaled,  will 
cause  silicosis  than  the  amount  of  coal  dust  which  must  be  inhaled 
before  pneumoconiosis  occurs.  However,  once  silicosis  is  contracted, 
the  symptoms,  progression,  and  final  outcome  are  similar  to  the  pattern 
followed  with  pneumoconiosis. 

The  real  danger  with  silicosis  may  be  with  surface  mines  more  than 
with  underground  mines,  because  great  amounts  of  water  are  used  in 
connection  with  underground  mining  to  lower  the  concentrations  of 
airborne  dust.  Similar  care  is  not  taken  in  connection  with  surface 
mines.  It  is  not  known  exactly  how  many  miners  suffer  from  silicosis. 
However,  a  1958-60  study  conducted  jointly  by  the  Public  Health 
Service  and  the  Bureau  of  Mines  indicated  that  3.4  percent  of  under- 
ground miners  examined  had  X-ray  evidence  of  silicosis.  The  rate 
may  be  higher  among  surface  miners. 

Asbestosis  is  somewhat  similar  to  silicosis.  Asbestos  fibers  which 
are  inhaled  cause  scar  tissue  to  build  up  in  the  lungs  to  the  point 
where  the  miner  loses  lung  function.  The  death  certificates  of  miners 
suffering  from  asbestosis  generally  do  not  list  the  disease  as  the  pri- 
mary cause  of  death.  Rather,  death  frequently  occurs  from  heart 
attack,  for  asbestosis  places  additional  strain  on  the  heart,  which 
must  work  harder  to  pump  oxygen  through  the  body  because  of  the 
impaired  lung  function.  Asbestos  fibers  are  commonly  found  in  talc 
mines,  vermiculite  mines,  and  in  some  quarries,  as  well  as  in  at  least 
one  large  taconite  mine  and  one  underground  gold  mine.  Altogether, 
asbestosis  probably  exists  in  several  thousand  mining  operations  which 
are  currently  being  screened  by  MESxl  to  determine  the  presence  and 
concentration  of  asbestos  fibers. 

Cancer  is  also  a  threat  to  asbestos  workers.  The  inhalataion  of 
asbestos  fibers  can  cause  lung  cancer  many  years  after  exposure  has 
condition  shows  up  on  X-ray  films  and  obscures  the  pictures, 
surrounding  the  lungs.  The  prevalence  of  asbestosis  or  either  of  these 
two  kinds  of  cancers  among  miners  and  former  miners  is  not  known. 

Siderosis  is  a  benign  disease  of  the  lungs  which  results  from  the 
inhalation  of  iron  oxide.  This  syndrome  generally  exists  among  iron 
miners  and  millers,  and  welders  Involved  in  manymining  and  milling 
operations  which  call  for  welding  rods  containing  iron.  Siderosis  is 
not  known  to  cause  or  be  connected  with  any  other  disease.  However, 
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it  sometimes  masks  and  is  contused  with  other  illnesses  because  the 
condition  shows  upon  X-ray  films  and  obscures  the  pictures. 

Lung  cancer  is  associated  with  exposure  to  naturally-occurring 
radon  daughters  in  uranium  mines  and  mills.  Radon  is  a  gas  created 
in  the  decay  of  uranium.  Radon  diffuses  from  the  rock  into  the  mine 
or  mill  air.  attaches  to  airborne  dust  particles,  and  is  inhaled  into 
die  lungs  where  it  causes  the  cancer.  MESA  records  indicate  that  BO 
to  40  former  uranium  miners  arc  contracting  lung  cancer  each  year 
from  their  occupational  exposure.  Host  of  them  die  from  the  disease. 

Mercury  poisoning  can  occur  in  milling  operations  where  ore  is 
liquified  and  then  vaporized  and  condensed  to  process  it  for  com- 
mercial use.  When  it  vaporizes,  mercury  gives  off  poisonous  fumes 
which  may  then  be  inhaled.  Symptomatic  of  mercury  poisoning  are 
central  nervous  system  disorders  characterized  by  "the  sha 
equilibrium  problems,  and  loss  of  memory  and  incoherence  in  its 
advanced  stag 

Manganese  poisoning  occurs  among  welders  who  are  repairing 
rotary  crusher  drums  used  in  the  milling  process.  Manganese  vapors 
are  frequently  emitted  from  both  the  welding  rod  and  the  heated 
welding  material  used  to  build  up  the  crushing  drum.  Manganese 
poisoning  is  extremely  serious  and  can  cause  permanent  and  irreversi- 
ble central  nervous  system  damage  characterized  by  loss  of  voluntary 
muscle  control. 

Nitric  oxide  and  nitrogen  dioxide  poisoning  result,  respectively, 
from  the  inhalation  of  two  toxic  oxides  of  nitrogen.  These  chemical 
configurations  result  from  dynamite  explosions  and  are  also  found 
in  diesel  exhaust.  Nitric  oxide,  when  inhaled,  attaches  to  the  hemo- 
globin in  the  blood  and  inhibits  oxygen  carriage.  The  symptoms  of 
nitric  oxide  poisoning  are  similar  to  those  connected  with  carbon 
monoxide  poisonng — headache,  a  feeling  of  dullness  in  the  brain,  etc. 
Once  the  miner  is  removed  from  the  source  of  the  contamination,  the 
nitric  oxide  will  leave  the  blood  and  is  thought  not  to  inflict  permanent 
damage. 

Exposure  to  nitrogen  dioxide  is  much  more  serious.  A  miner  can 
be  exposed  to  nitrogen  dioxide  and  generally  not  feel  particularly  ill 
at  first.  The  gas,  however,  causes  fluid  to  collect  in  the  lungs,  simulat- 
ing pneumonia,  and  death  may  result  within  24  to  48  hours  after 
exposure. 

Dermatitis  is  a  big  problem  among  miners.  A  lot  of  cases  result  from 
the  practice  of  spraying  cement  on  the  surfaces  of  underground  mines 
to  make  "rooms''  or  to  stabilize  the  ground.  Water  used  in  the  mining 
process  collects  cement  dust.  As  miners  walk  through  the  puddles, 
the  water  and  cement  dust  mixture  may  seep  into  their  boots.  Or,  the 
water  containing  the  cement  dust  may  drip  on  them.  The  alkaline 
material  in  the  cement  causes  a  reaction  with  the  skin.  Salt  dust  from 
salt  mines  can  also  create  dermatitis.  Dermatitis  generally  does  not 
result  in  time  lost  from  wTork,  and  symptoms  can  be  relieved  by  the 
use  of  salves. 

Hearing  loss  is  probably  the  most  common  condition  among  metal 
and  nonmetal  miners.  MESA  estimates  that  perhaps  25  percent  of 
currently  employed  miners  have  a  hearing  impairment.  The  basic 
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source  of  noise  is  drilling:  machinery,  fans,  diesel  engines,  and  grind- 
ing and  crushing  equipment.  Noise  is  one  of  the  more  difficult  areas  to 
control  in  mining  without  reverting  to  ear  plugs. 

"Beat  disease"  is  a  common  name  for  a  syndrome  resulting  from  the 
use  of  jackhammers  and  other  hand-held  vibrating  machines,  and 
from  driving  heavy  equipment  over  rough  terrain.  The  constant  vibra- 
tion affects  the  nerves,  muscles,  and  bone  structure.  Eventually  it 
leaves  permanent  effects,  and  results  in  impaired  movement  and  limb- 
functioning,  in  addition  to  causing  bursitis  and  other  joint  disorders. 

Heat  stress  results  from  working  in  mines  which  are  hot  either 
because  they  are  located  in  thermal  areas — especially  in  Utah  and 
Wyoming,  around  mud  pots,  hot  springs,  etc. — or  because  the  mines 
are  located  deep  in  the  ground.  In  southern  parts  of  the  United  States, 
including  mines  in  Arizona  and  Florida,  workers  in  surface  mines 
may  suffer  from  heat  stress  in  the  summer. 

Hydrogen  sulfide  poisoning  results  from  inhalation  of  the  naturally 
occurring  gas  found  in  the  mining  and  chemical  processing  of  ores. 
Exposure  to  the  fumes  can  be  fatal,  as  has  been  indicated  in  the  pre- 
vious discussion  of  the  seven  fatalities  in  the  Barnett  Complex  Mine 
in  Rosiclare.  111.  In  small  doses  the  gas  irritates  the  eyes  and  causes 
"tightness"  in  the  chest. 

Carbon  monoxide  poisoning  is  a  threat  wherever  combustion  occurs. 
Carbon  monoxide  gas  is  contained  in  diesel  exhaust  and  is  emitted 
from  burning  or  smoldering  mine  fires.  It  was  responsible  for  most 
of  the  deaths  in  the  two  mine  fires  previously  discussed — those  in  the 
Cargill  Salt  Mine  in  Belle  Isle,  La.,  and  the  Sunshine  Silver  Mine  in 
Kellogg,  Idaho. 

Summary  of  Major  Provisions 

As  mentioned  previously,  H.R.  4287  does  three  essential  things: 

First,  it  defines  "mine"  and  adds  "or  other"  after  the  word  "coal" 
in  most  places  where  it  appears  in  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  thereby  serving  to  bring  metal  and  nonmetal  min- 
ing and  milling  under  the  jurisdiction  of  the  Coal  Act. 

Second,  it  repeals  the  Metal  and  Nonmetallic  Mine  Safety  Act 
passed  in  1966. 

Third,  it  transfers  the  functions  of  the  Secretary  of  the  Interior 
under  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  to  the 
Secretary  of  Labor.  In  addition,  all  personnel,  property,  records,  etc., 
within  MESA  are  transferred  to  the  Department  of  Labor,  and  pro- 
ceedings before  the  Secretary  of  the  Interior  shall  continue  before  the 
Secretary  of  Labor. 

Within  the  Department  of  Labor  ,the  previous  MESA  organization 
from  the  Department  of  the  Interior  shall  be  placed  in  the  Mine 
Safety  and  Health  Administration,  headed  by  an  Assistant  Secretary 
of  Labor  for  Mine  Safety  and  Health,  who  shall  carry  out  the  Secre- 
tary of  Labor's  functions.  This  transfer  has  been  strongly  supported 
by  President  Carter  in  an  effort  to  consolidate  all  major  health  and 
safety  programs  in  the  Department  of  Labor,  which  has  traditionally 
been  responsible  for  the  welfare  of  the  Nation's  workforce. 

Other  major  provisions  of  H.R.  4287,  in  addition  to  those  already 
in  the  Coal  Act,  are  as  follows : 
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-  tion  301(b)  maintains  the  body  of  standards  applicable  to  l>oth 
coal  and  metal  and  nonmetal  mines,  respectively,  until  the  Secretary 

shall  d  Standards.  A>  the  result  of  an  amendment 

offer*  Ep       nan  Quie  and  a-  in  full  committee,  all  fu- 

ture standards  -hall  l>e  promulgated  separately  or  vertically  as  being 
appl  I  and  non-ioal  min<  1  ■  ively.  However,  identical 

Lards  mav  be  appropriate  for  ea  V  if  the  same  hazard 

the  formal  promulgation  of  the  identical  stand- 
ard- MJk  BepanteJy.  Old  standards  under  the  Metal  and 
1  Ad  are  of  two  types:  mandatory,  which  are  enforceable; 
rv.  which  are  merely  gnggestionfl  for  safe  operation  of  min- 
ing a<-tiviti< 

1  (b).  then,  requires  that  within  00  days  after  the  effect  ive 

of  this  act,  the  Secretary  shall  eflrahliah  an  advisory  committee 

h  shall,  within  1^0  days' after  ttfl  establish:  \  iew  the  ad- 

ealth  and  safety  standai  I  ed  by  the  8  try  of  In- 

:-  under  the  and   Nonmc'tallic  Mine   Safety   A<t 

and  recommend  tot  Sea  tary  which  of  these  shall  be  published  as 
mandatory  health  and  safety  standai 

Through  procedures  outlined  in  the  I  ted   standards  shall 

be  promulgated  within  115  days,  broken  down  as  follows:  The  Sec- 
retary has  GO  days  to  publish  recommended  Standards  in  the  Federal 
Interested  persons  shall  then  have  20  days  to  submit  written 
or  comment.  Finally,  within  80  days  after  the  close  of  the  com- 
ment j>eriod.  the  Secretary  shall  promulgate  the  final  standards  by 
publication  in  the  Federal  Register.  If  he  determines  that  a  particular 
recommended  standard  will  not  promote  the  health  and  safety  of 
miners,  and  thereby  not  to  promulgate  such  a  standard,  he 

shall  publish  an  explanation  of  hi-  n  in  the  Federal  Register. 

Section  :^04  protects  the  existing  mine  inspection  force  as  a  basis 
for  stronger  enforcement  of  standards  in  metal  and  nonmetal  mines. 
It  does  this  by  providing  that  nothing  in  this  Act  shall  be  construed 
to  reduce  the  number  of  inspectors  engaged  in  enforcement  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  the  Federal  Metal 
and  Xonmetallic  Mine  Safety  Act,  or  the  Occupational  Safety  and 
Health  Act  of  1970,  as  in  effect  prior  to  the  effective  date  of  this  act. 

Section  305  guards  against  the  amalgamation  of  the  Mine  Safety 
and  Health  Administration  with  OSHA,  by  requiring  that  the  Presi- 
dent shall  set  forth,  as  separate  appropriation  accounts,  amounts  re- 
quired for  appropriation  for  mine  health  and  safety  pursuant  to  the 
Federal  Mine  Health  and  Safety  Act  of  1977,  and  for  occupational 
safety  and  health  pursuant  to  the  Occupational  Safety  and  Health 
Act  of  1970. 

Summary  of  Considerations  Regarding  Transfer  of 
Administration 

Most  considerations  involved  in  the  transfer  of  mining  safety  and 
health  enforcement  from  the  Department  of  the  Interior  to  the  De- 
partment of  Labor  are  discussed  more  fully  in  connection  with  other 
matters  elsewhere  in  this  report.  The  transfer  provision  is  not  new  to 
the  95th  Congress,  but  was  incorporated  into  H.R.  13555  passed  by  the 
House  in  the  94th  Congress.  Below  are  a  summary  and  review  oi"  the 
major  issues  connected  with  transfer. 
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CONFLICT   OF   MISSIONS 

Inherent  conflicts  of  interest  were  established  with  the  enactment 
of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  passed m _1966 
and  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  With  those 
laws,  the  Department  of  the  Interior  was  given  guardianship  over  the 
lives  and  welfare  of  the  men  who  were  carrying  out  the  primary  pur- 
pose of  the  Department— that  of  finding  efficient  ways  of  meeting  the 
ever-increasing  need  and  demand  in  this  country  for  production  oi 
scarce  energy  and  mineral  resources. 

The  Department  has  at  times  admitted  its  own  difficulty  in  acknowl- 
edging the  priority  that  should  be  given  health  and  safety  matters. 
After  taking  much  blame  for  not  issuing  and  enforcing  standards 
that  would  have  prevented  the  tragic  loss  of  91  miners  in  the  Sunshine 
Silver  Mine  fire  in  Kellogg,  Idaho  in  1972,  Interior  established  MESA 
as  an  independent  administration  for  the  sole  purpose  of  protecting 
miner  health  and  safety.  To  a  certain  extent,  however,  the  division 
was  illusory,  because  the  responsibility  remained  under  the  same 
Assistant  Secretary  who  has  responsibility  for  other  production-ori- 
ented matters  relating  to  energy  conservation,  energy  and  mineral  re- 
sources, and  oil  and  gas  activities.  The  committee  is  convinced  that 
only  removal  of  health  and  safety  responsibilities  from  Interior  can 
really  solve  the  problem. 

MESA'S  POOR  RECORD  IN  DEVELOPING  METAL  AND  NONMETAL  HEALTH  AND 

SAFETY    STANDARDS 

Regulations  applicable  to  metal  and  nonmetal  mining  consist  of  a 
pool  of  standards,  some  mandatory  and  enforceable ;  others  advisory 
and  unenforceable.  Many  of  the  mandatory  standards  contain  vague 
and  undefined  language.  Only  a  handful  of  health  standards  exist, 
hardly  scratching  the  surface  of  the  list  of  toxic  substances  to  which 
miners  are  exposed.  The  committee  is  convinced  that  transfer  of  ad- 
ministration together  with  the  standards  provisions  contained  in  the 
act  will  increase  the  speed  of  promulgation  and  quality  of  health  and 
safety  standards  issued. 

TRUST  OF  THE  LABOR  DEPARTMENT;   MISTRUST  OF  INTERIOR  BY  WORKERS 

The  Department  of  Labor  has  been  the  traditional  agency  entrusted 
with  responsibility  for  overseeing  the  welfare  of  the  Nation's  work- 
force. Miners,  however,  have  viewed  themslves  as  being  in  the  dis- 
advantageous position  of  falling  outside  the  jurisdiction  of  the  Labor 
Department.  Workers  in  milling  operations  exposed  to  both  MESA 
and  OSHA  enforcement  programs  state  a  definite  preference  for 
OSHA  enforcement  as  providing  greater  protection  of  their  health 
and  safety.  Other  union  representatives  have  accused  the  Department 
of  the  Interior  of  siding  with  mine  operators  and  following  a  lax  en- 
forcement policy.  Mine  operators  add  fuel  to  the  workers'  assertions 
by  testifying  about  their  good  working  relationships  with  MESA  in- 
spectors, and  arguing  vehemently  against  transfer.  The  crux  of  the 
issue  as  far  as  miners  are  concerned  is  that  they  regard  the  Depart- 
ment of  Labor  with  considerably  more  credibility  than  they  do  the  De- 
partment of  the  Interior. 
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RESEARCH 

In  previous  years  the  Interior  Department's  main  complaint  against 
transfer  was  that  important  safety  research,  which  could  be  most 
efficiently  carried  out  in  conjunction  with  production  research,  would 
be  pulled  from  that  agency.  The  committee  solved  this  problem  by 
maintaining  safety  research  within  the  Department  of  the  Interior, 
and  leaving  it  unaffected  by  the  transfer.  However,  the  committee  bill 
requires  that  such  research  shall  be  conducted  in  coordination  with  the 
Secretary  of  Labor,  since  MESA  has  in  the  past  complained  that  In- 
terior research  was  not  oriented  enough  to  the  enforcement  responsi- 
bilities of  the  agency. 

OSHA-MESA  OVERLAP 

Although  most  of  the  overlap  between  MESA  and  OSHA  with  re- 
gard to  dual  inspection  of  milling  operations  has  been  alleviated  by  a 
memorandum  of  understanding  between  the  two  organizations,  placing 
both  administrations  within  the  same  government  agency  would  solve 
the  remaining  problems.  A  provision  in  II.R.  4287  guards  against 
further  jurisdictional  conflicts  by  providing  that  the  Secretary  shall 
give  due  consideration  to  the  convenience  of  administration  resulting 
from  the  delegation  in  one  Assistant  Secretary  of  all  authority  with 
respect  to  health  and  safety  of  miners  employed  at  one  physical  estab- 
lishment. 

WEAKNESSES   OF  THE   METAL  AND   NoNMETAL  ACT  AND   IMPROVEMENTS 

Made  by  H.R.  4287 

HEALTH  HAZARDS  PROTECTION 

The  fact  that  the  word  "health"  is  not  in  the  title  of  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  is  indicative  of  the  lack  of 
emphasis  on  health  protection  in  that  law.  Furthermore,  the  act  con- 
tains no  provisions  specifically  tailored  or  relating  to  the  development 
of  health  standards.  Finally,  the  law  contains  no  provisions  for  carry- 
ing out  health  research  projects. 

Nevertheless,  under  the  authority  of  the  Occupational  Safety  and 
Health  Act,  and  the  research  provisions  in  the  Metal  and  Nonmetal 
Act  implied  in  the  authority  to  develop  standards,  NIOSH  has  con- 
ducted studies  on  toxic  substances  in  metal  and  nonmetal  mines  and  has 
developed  criteria  documents  and  recommended  standards  for  sub- 
stances found  in  mines  including  noise,  asbestos,  silica,  beryllium,  in- 
organic arsenic,  inorganic  mercury,  carbon  monoxide,  and  nitrogen 
oxides.  In  many  cases  NIOSH  has  conducted  its  OSHA  studies  on  the 
effects  of  these  intoxicants,  in  the  mines  themselves,  where  heavy  con- 
centrations of  the  contaminants  occur  naturally. 

MESA  has  adopted  relatively  complete  standards,  recommending 
handling  and  control  equipment  and  prescribing  monitoring  proced- 
ures, however,  for  only  three  substances,  asbestos,  noise,  and  radon 
daughters.  Moreover,  the  metal  and  nonmetal  standard  for  asbestos  is 
not  as  stringent  as  the  OSHA  standard  for  asbestos  exposure.  .However, 
among  coal  miners,  where  asbestos  is  generally  found  not  in  mining 
but  only  in  the  form  of  asbestos  blankets  to  protect  welders  working 
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in  the  mines,  the  strict  OSHA  standard  has  been  adopted.  The  com- 
mittee believes  that  this  neglect  of  the  health  and  metal  and  nonmetal 
miners  by  MESA  is  extremely  unfortunate  in  view  of  the  hazards  pre- 
sented by  this  disease-causing  and  cancer-causing  mineral. 

Likewise,  the  radon  daughters  gas  standard  controlling  exposure  of 
uranium  miners  was  not  developed  by  MESA  itself.  Despite  whole- 
sale disclosure  of  massive  exposure  of  these  miners,  MESA  officials 
did  not  take  the  leadership  in  developing  and  promulgating  such 
standard.  Rather,  it  was  developed  and  promulgated  by  the  Depart- 
ment of  Labor  under  its  Walsh-Healy  authority. 

Otherwise,  standards  applicable  to  metal  and  nonmetal  mines  do  not 
exist  in  complete  form,  but  are  limited  to  a  single  number  representing 
the  maximum  atmospheric  concentration  to  which  miners  may  be 
legally  exposed.  These  numbers  are  contained  in  a  listing  published  by 
the  American  Conference  of  Governmental  Industrial  Hygienists. 

The  Federal  Mine  Safety  and  Health  Act  of  1977  provides  that  mine 
health  research  shall  be  carried  out  by  the  Secretary  of  Health,  Ed- 
ucation, and  Welfare  (HEW),  and  that  mine  safety  research  shall  be 
carried  out  by  the  Secretary  of  the  Interior.  As  a  result  of  the  Bu- 
chanan amendment,  adopted  by  the  full  committee,  NIOSH  is  directed 
to  develop  and  publish,  within  three  years  after  enactment,  a  list  of 
all  substances  found  in  mines  which  are  toxic  at  the  concentrations  in 
which  they  normally  occur. 

It  is  the  further  intention  of  the  committee  that  NIOSH  place  its 
research  emphasis  on  lung  and  respiratory  diseases  among  metal  and 
nonmetal  miners  and  on  cancers  and  other  illnesses  suffered  in  higher 
concentrations  by  metal  and  nonmetal  miners  than  by  other  members 
of  the  population. 

Lender  the  new  act,  as  previously  indicated  in  this  report,  the  Sec- 
retary of  HEW  will  be  authorized,  in  addition  to  conducting  research, 
to  develop  full  proposed  standards  for  toxic  substances  found  in  mines., 
to  hold  hearings  on  them,  and  to  direct  the  Secretary  of  Labor  to  pro- 
mulgate the  final  standard.  The  committee  intends  that  this  procedure 
be  used  vigorously  to  develop  a  complete  and  comprehensive  body  of 
health  standards  to  protect  metal  and  nonmetal  miners. 

STANDARDS 

Under  the  Metal  and  Nonmetal  Act  there  are  two  types  of  health 
and  safety  standards:  mandatory  which  are  enforceable,  and  advis- 
ory, behind  which  there  is  no  Federal  enforcement  authority. 

Further,  under  the  Metal  and  Nonmetal  Act,  promulgation  is  ex- 
tremely slow  because  there  are  no  time  limits  set  in  the  promulgation 
process,  other  than  the  30  days'  time  limit  for  interested  persons  to 
submit  data  or  comments  on  the  proposed  standards  published  in  the 
Federal  Register.  There  is  no  time  limit  governing  when  the  Secre- 
tary must  hold  a  hearing  on  the  proposed  standard  other  than  "as  soon 
as  practicable" ;  and  there  is  no  limit  on  how  long  the  Secretary  may 
take,  after  the  hearings  are  held  on  the  proposal,  to  promulgate  the 
final  standard.  Twenty-two  months  passed  after  the  1972  Sunshine 
Mine  Fire  which  killed  91  miners  before  MESA  finally  promulgated 
a   standard    requiring   that   miners   be   provided   with    self-rescuer 
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breathing  apparatuses,  despite  the  desperate  need  revealed  by  the 
disaster. 

H.R.  4*287  virtually  mandates  considerable  upgrading  of  standard.-. 
It  provides  that  tlm  Secretary  shall  establish  an  advisory  committee 
which  shall  have  180  days  to  review  the  advisory  health  standards  iii 
metal  and  nonmetal  mining  and  recommend  as  (mandatory)  stand- 
ards or  modifications  thereof,  any  standards  which  do  not  substan- 
tially diminish  the  health  and  Bafety  of  miners.  Alter  the  committee 
makes  its  recommendations,  the  Secretary  shall  have  00  days  to  pub- 
lish the  proposal  in  the  Federal  Register.  Interested  persons  shall 
have  25  days  to  respond  with  written  data  or  comment.  The  Secre- 
tary then  has  an  additional  30  days  to  promulgate  the  new  standards 
by  publication  in  the  Federal  Register.  Where  he  determines  that  a 
proposed  standard  will  not  promote  health  and  safety  of  miners,  and 
therefore  decides  not  to  publish  it,  the  Secretary  shall  publish  an 
explanation  of  such  determination  in  the  Federal  Register. 

Otherwise,  all  metal  and  nonmetal  and  coal  standards  shall  remain 
in  effect,  applicable  to  the  coal  and  metal  and  nonmetal  mines,  re- 
spectively, until  the  Secn-tary  issues  new  or  revised  standards  in 
accordance  with  the  regular  promulgation  procedure.  This  procedure 
differs  from  the  procedure  under  the  Metal  and  Nonmetal  Act  in  that 
the  Secretary  must  promulgate  the  standards  within  60  days  fater  the 
hearing  is  held.  No  time  limit  exists  under  the  Metal  and  Xonmetal 
Act. 

The  chronology  of  events  in  the  promulgation  of  a  health  or  safety 
standard  under  the  Federal  Mine  Safety  and  Health  Act  of  1977  is 
as  follows : 

The  Secretary  of  HEW  develops  and  revises  proposed  health  stand- 
ards. The  Secretary  of  Labor  then  publishes  in  the  Federal  Register 
the  proposed  health  standards  transmitted  to  him  by  the  Secretary 
of  HEW,  and  the  proposed  safety  standards  developed  in  the  Mine 
Safety  and  Health  Administration.  Interested  persons  shall  be 
afforded  at  least  30  days  to  submit  written  data  or  comments  and  re- 
quest a  hearing.  As  soon  as  practicable  after  the  end  of  the  30-day 
period  for  filing  objections,  the  Secretary  shall  publish  a  notice  in  the 
Federal  Register  specifying  the  proposed  standards  to  which  objec- 
tions have  been  filed  and  a  hearing  requested.  Promptly  after  this 
notice  is  published,  the  Secretary  of  HEW  shall  issue  notice  of  and 
hold  a  public  hearing  to  receive  relevant  evidence  on  health  standards, 
or  the  Secretary  of  Labor  shall  issue  notice  of  and  hold  a  public  hear- 
ing to  receive  relevant  evidence  on  safety  standards.  Within  60  days 
after  the  completion  of  the  hearings,  the  Secretary  who  held  the  hear- 
ing shall  make  public  his  findings  of  fact.  The  Secretary  of  HEW 
shall  then  direct  the  Secretary  of  Labor  to  promulgate  health  stand- 
ards with  such  modifications  as  he  deems  appropriate,  or  the  Secre- 
tary shall  promulgate,  directly  safety  standards  with  such  modifica- 
tions as  he  deems  appropriate. 

If  the  Secretary  of  HEW  or  the  Secretary,  respectively,  determines 
that  a  proposed  health  or  safety  standard  should  not  be  promulgated 
or  should  be  modified,  he  shall  within  a  reasonable  time  publish  his 
reasons  for  that  determination. 
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Under  the  Metal  and  Nonmetal  Act  there  is  no  provision  for  a  vari- 
ance from  a  standard  to  be  granted  to  mine  operators.  Under  the 
Federal  Mine  Safety  and  Health  Act  of  1977.  the  Secretary  may 
modify  the  application  of  a  standard  to  a  mine  if  an  alternative 
standard  will  guarantee  no  less  protection  for  miners,  or  not  result 
in  the  dimunition  of  safety  to  the  miners. 

ENFORCEMENT 

Under  the  Metal  and  Nonmetal  Act  underground  mines  are  re- 
quired to  be  inspected  at  least  once  a  year.  Although  MESA  has 
recently  undertaken  an  administrative  policy  of  conducting  four  in- 
spections a  year  in  all  underground  mines,  this  provision  becomes 
law  with  the  enactment  of  H.R.  4287.  Moreover,  the  law  will  also 
require  "frequent"  inspections  of  all  other  mines  and  mills  each  year. 
Under  the  Metal  and  Nonmetal  Act  no  mention  is  made  of  how 
frequently  these  last  two  operations  must  be  inspected.  The  commit- 
tee stresses  quality  of  inspection  as  well  as  quantity  of  inspection. 

The  committee  emphasizes  the  extreme  need  for  health  inspections 
as  well  as  safety  inspections.  H.R.  4287  provides  that  the  National 
Mine  Health  and  Safety  Academy  shall  be  maintained  as  an  agency 
in  the  Department  of  the  Interior,  and  shall  be  responsible  for  train- 
ing mine  safety  and  health  inspectors  and  technical  support  person- 
nel of  the  Mine  Safety  and  Health  Administration.  The  committee 
intends  that  the  Secretary  of  the  Interior  shall  closely  coordinate  the 
efforts  of  the  National  Mine  Health  and  Safety  Academy  with  the 
Director  of  NIOSH,  in  training  mine  health  inspectors  in  the  recog- 
nition of  health  hazards  in  mines  and  in  the  use  of  measuring  devices 
to  record  concentrations  of  toxic  substances  in  mines. 

The  Metal  and  Nonmetal  Act  provides  that  in  case  of  violation  of 
a  health  or  safety  standard,  a  notice  shall  be  issued  stating  a  reason- 
able time  within  which  the  violation  shall  be  totally  abated.  H.R. 
4278  upgrades  this  provision  by  requiring  that  citations  for  violations 
of  standards  shall  be  in  writing,  shall  describe  the  violation  with  par- 
ticularity, and  shall  set  a  reasonable  time  for  abatement.  De  minimus 
notices  shall  be  issued  instead  of  citations  where  the  violation  has  no 
substantial  or  direct  impact  on  safety  or  health. 

The  Metal  and  Nonmetal  Act  sets  no  time  limits  for  mine  opera- 
tors to  appeal  notices  to  the  Secretary.  Sections  105  of  the  amended 
act  provides  that  an  operator  must  apply  to  the  Secretary  for  review 
within  30  days  of  receiving  a  notice  of  violation. 

PENALTIES 

Under  the  Metal  and  Nonmetal  Act,  no  mandatory  dollar  penalities 
are  issued  in  conjunction  with  notices  of  violations  of  standards. 
Failure  to  comply  with  a  withdrawal  order  or  failure  to  comply  with 
an  abatement  order,  however,  is  punishable,  upon  conviction,,  by  a 
fine  of  $100  to  $3,000  or  by  imprisonment  for  not  more  than  60  days> 
or  both,  if  the  failure  to  comply  could  cause  death  or  serious  physical 
harm. 
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The  problems  resulting  from  this  system  were  noted  by  Mr.  Thomas 
Miechur,  President  of  United  Cement,  Lime,  and  Gypsum  Workers' 
International  Union  in  his  testimony  before  the  committee  on  March  21, 
1977,  when  he  remarked  on  the  increase  in  quantity  of  inspections  to 
four  per  year  for  underground  mines  as  a  result  of  MESA's  new 
administrative  policy. 

We  have  found  that  quantity  does  not  make  quality.  We 
have  eeen  hazards  for  which  notices  were  issued  remain  un- 
corrected many,  many  months  after  the  date  for  abatement 
has  expired.  We  have  seen  that  the  lack  of  civil  penalties 
makes  effective  enforcement  difficult. 

ILK.  4287  corrects  this  deficiency  by  providing  for  the  following 

mandatory  penalties  for  mine  operators.  The  amounts  indicated  below 
are  maximum  penalties. 

(1)  $10,000  for  violation  of  a  safety  or  health  standard  or 
provision  of  this  act; 

(2)  $25,000  or  imprisonment  for  not  more  than  a  year,  or  both, 
for  willfully  violating  a  provision  of  this  act  or  health  or  safety 
standard ;  $50,000  or  imprisonment  for  not  more  than  5  years  or 
both  for  any  conviction  after  the  first  conviction ; 

(3)  $10,000  or  imprisonment  for  not  more  than  6  months  or 
both  for  making  a  false  statement  or  certification; 

In  addition,  any  miner  caught  smoking  or  carrying  smoking  ma- 
terials shall  be  subject  to  a  civil  penalty  of  $250  for  each  occurence 
of  the  violation. 

It  also  should  be  pointed  out  that  the  $10,000  civil  penalty  provided 
in  the  bill  refers  to  the  maximum  that  can  be  assessed  for  a  violation. 
Penalties  approaching  that  amount  would  be  used  only  in  the  most 
severe  situations.  The  legislation,  in  fact,  lists  several  factors  to  be 
considered  in  moderating  the  size  of  the  penalty.  These  considerations 
are  the  gravity  of  the  violation,  the  operator's  previous  record,  the 
operators  good  faith  efforts  for  compliance,  and  the  size  of  the  min- 
ing operation.  In  other  words,  there  are  numerous  avenues  for  mitigat- 
ing the  penalty.  And,  of  course,  due  process  remedies  are  available  to 
the  operators  if  they  wish  to  appeal  the  penalties. 

In  addition,  MESA  has  adopted  a  schedule  or  gradation  of  viola- 
tions to  provide  consistency  in  imposing  penalties  under  the  Coal 
Act.  The  committee  recognizes  that  such  a  schedule  will  be  equally 
applicable  to  situations  in  noncoal  mining  and  should  allay  unwar- 
ranted misapprehensions  by  operators  of  excessively  heavy  fines.  As 
a  matter  of  fact,  the  average  penalty  under  the  Coal  Act  is  $200  per 
violation. 

WITHDRAWAL  ORDERS 

Withdrawal  orders  may  be  issued  for  only  two  reasons  under  the 
Metal  and  Nonmetal  Act:  imminent  danger  and  failure  to  abate  a 
violation.  Withdrawal  is  the  main  remedy  used  to  force  compliance 
with  a  standard  since  no  dollar  penalties  are  regularly  assessed  in 
conjunction  with  the  issuance  of  a  notice.  H.R.  4287  provides  three 
more  instances  in  which  withdrawal  orders  may  be  issued.  These  to- 
gether with  the  penalty  provisions  just  described  offer  greater  flexi- 
bility in  encouraging  compliance. 
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Under  the  Mine  Safety  and  Health  Act  of  1977  additional  with- 
drawal orders  may  be  issued : 

(1)  When  an  operator  commits  two  unwarrantable  failures  to 
comply  within  a  90- day  period ; 

(2)  When  an  operator  commits  other  similar  violations  after 
a  previous  order  has  been  issued  under  (1)  above ; 

(3)  When  there  exist  in  a  mine  potentially  dangerous  conditions 
that  cannot  be  abated  through  existing  technology. 

INJUNCTIONS 

Under  the  Metal  and  Nonmetal  Act  the  Secretary  may  institute  a 
permanent  or  temporary  injunction  whenever  an  operator : 

(1)  Ee fuses  to  comply  with  an  order  or  decision ; 

(2)  Hinders  the  Secretary  or  the  Secretary  of  HEW  in  carry- 
ing out  this  act ; 

(3)  Refuses  to  admit  representatives  of  the  Secretary  of  Labor 
or  HEW  to  the  mine ; 

(4)  Refuses  to  permit  inspection  or  investigation  of  an  accident 
or  occupational  disease ;  or 

(5)  Refuses  to  furnish  information  requested  by  the  Secretary 
or  the  Secretary  of  HEW. 

Under  H.R.  4287,  one  additional  instance  in  which  an  injunction 
may  be  used  is  added.  The  Secretary  may  also  institute  an  injunction 
whenever  an  operator : 

(6)  Refuses  to  permit  access  to  and  copying  of  records  deter- 
mined to  be  necessary  by  the  Secretary  or  the  Secretary  of  HEW. 

APPEALS  TO  THE  SECRETARY  AND  JUDICIAL  REVIEW 

The  Mine  Safety  and  Health  Act  of  1977  provides  for  an  appeal  to 
the  Secretary  to  review  any  withdrawal  order  issued,  or  any  penalty 
assessed,  pursuant  to  the  act. 

Under  the  Metal  and  Nonmetal  Act  a  withdrawal  order  issued  to 
a  mine  operator  could  be  appealed  to  the  Secretary  or  to  the  Metal 
and  Nonmetallic  Mine  Safety  Board  of  Review.  Since  all  appeals 
were  actually  made  to  the  Secretary,  the  Metal  and  Nonmetallic  Mine 
Safety  Board  of  Review  was  abolished  by  the  94th  Congress  for  lack 
of  any  cases. 

For  purposes  of  carrying  out  his  review  functions  under  the  Mine 
Safety  and  Health  Act  of  1977,  the  Secretary  of  the  Interior  has  es- 
tablished an  administrative  review  system  inside  the  Department  of 
the  Interior  (which  will  be  transferred  to  the  Department  of  Labor). 
This  review  system  is  housed  in  the  Office  of  Hearings  and  Appeals, 
the  entire  adjudicatory  arm  of  the  Secretary  of  the  Interior.  Included 
in  this  office  are  a  Hearings  Division  comprised  of  administrative  law 
judges  who  hear  the  cases  appealed  to  the  Secretary  and  make  a  deter- 
mination on  them,  and  a  three-member  Board  of  Mine  Operations  Ap- 
peals to  hear  appeals  on  the  decisions  made  by  the  administrative  law 
judges. 

The  operator  or  party  may  appeal  the  decision  of  the  Board  to  the 
appropriate  circuit  court  of  appeals,  and  from  there  to  the  Supreme 
Court, 
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Civil  penalties  are  handled  differently  in  two  respects.  First,  for 
processing  civil  penalties,  the  Secretary  has  established  an  informal 
assessment  system  housed  in  the  Office  of  Assessment,  from  which  an 
operator  may  request  a  conference  or  hearing  to  protest  a  proposed 
penalty  within  the  allotted  time  period.  If  an  agreement  cannot  be 
reached,  the  operator  may  then  file  with  the  Office  of  Hearings  and 
Appeals  for  review  by  an  administrative  law  judge,  and  may  appeal 
that  decision  to  the  Board,  then  to  the  circuit  court  of  appeals,  and 
then  to  the  Supreme  Court. 

If,  however,  the  operator  does  not  contest  the  penalty  assessed  him, 
but  rather  does  not  pay  it,  the  case  is  referred  to  a  U.S.  attorney  and 
filed  in  the  appropriate  U.S.  district  court.  The  derision  from  that 
court  is  appealable  to  a  circuit  court  of  appeals,  and  from  there  to  the 
Supreme  Court. 

IftLLTNG    OPERATION'S 

Since  the  passage  of  the  Occupational  Safety  and  Health  Act,  a 
tug-of-war  has  resulted  over  the  inspection  of  milling  operations  by 
both  MESA  and  OS  preventatives  of  unions  of  mill  workers 

testified  before  the  committee  -  years  ago  that  they  were  being  in- 
spected by  both  agencies,  and  wished  to  he  placed  under  the  jurisdic- 
tion of  one  or  the  other,  bul  not  both. 

To  a  certain  extent  the  problem  v  ;i-  resolved  by  a  memorandum1  of 
understanding  agreed  upon  by  MESA  and  OSIIA.  However,  this 
year  the  committee  heard  teshtamony  from  Thomas  F.  Miechur,  Pres- 
ident of  United  Cement.  Lime  and  Gypsum  Workers'  international 
Union  to  the  effect  that  his  members  employed  in  the  portland  cement 
industry  were  now.  without  prior  consultation  or  notice  to  the  union, 
covered  under  MESA^s  definition  of  milling.  Mr.  Miechur  testified 
on  March  21,  1977  on  the  inferiority  of  the  Metal  and  Nonmetal  Act 
as  it  applied  to  his  milling  operations  and  the  disappointment  of  the 
members  that  they  were  not  still  covered  under  the  Occupational 
Safety  and  Health  Act.  Pie  stated : 

What  did  our  members  lose  ?  They  lost  the  right  to  a  formal 
■complaint  and  inspection  procedure.  MESA  does  not  have 
that.  They  lost  their  legal  right  to  walk  around  with  the  in- 
spector. MESA  does  not  have  that.  They  lost  their  right  to 
contest  abatement  periods.  They  were  forced  to  give  up  specific 
and  enforceable  OSHA  standards  for  vague  standards  pro- 
mulgated by  MESA — many  of  which  are  advisory  and  not 
mandatory. 

WTiat  have  our  members  gained?  Nothing.  There  have 
been  more  inspections  under  MESA  than  there  had  bee  under 
OSHA.  But  we  have  found  that  quantity  does  not  make 
quality. 

The  definition  of  "mine"  in  H.R.  4287  includes  milling  operation. 
The  bill  also  specifies  that  in  making  a  determination  of  what  con- 
stitutes mineral  milling  for  purposes  of  this  act,  the  Secretary  shall 
give  due  consideration  to  the  convenience  of  administration  resulting 
from  the  delegation  to  one  Assistant  Secretary  of  all  authority  with 
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respect  to  the  health  and  safety  of  miners  employed  at  one  physical 
establishment. 

Fatality  rates  in  the  milling  operations  have  fluctuated  between 
0.12  fatalities  per  million  man-hours  worked  and  0.20  fatalities  per 
million  man-hours  worked  over  the  last  10  years  without  showing  any 
definite  trend  in  downward  direction.  The  committee  sees  a  great  need 
for  increased  efforts  to  reduce  fatalities  and  injuries  occurring  in 
milling  operations. 

MINER   RIGHTS   AND   ENTITLEMENTS 

Under  the  Metal  and  Nonmetal  Act,  miners  are  provided  with  few 
rights  and  entitlements.  They  are  not  protected  against  discrimination 
by  mine  operators.  They  may  not  request  an  inspection  when  they 
believe  that  a  violation  of  a  health  or  safety  standard  exists.  They  have 
no  opportunity  to  accompany  the  inspector  on  his  rounds.  They  have 
no  legislative  mandate  to  receive  pay  for  time  they  are  idled  when 
a  mine  is  closed  by  a  withdrawal  order. 

The  Mine  Safety  and  Health  Act  of  1977  expands  their  protection 
and  increases  their  entitlements  in  the  following  ways: 

It  provides  for  an  increase  in  the  body  of  standards,  especially  by 
requiring  rapid  consideration  and  incorporation  of  the  advisory 
standards  under  the  Metal  and  Nonmetal  Act. 

It  protects  the  health  and  safety  of  miners  by  requiring  at  least  four 
inspections  o,f  underground  mines  each  year.  ' 

It  implements  a  system  of  mandatory  penalties  for  violations  cited 
and  for  other  situations  in  which  an  operator  fails  to  comply  with 
provisions  of  this  act. 

It  provides  for  informing  miners  on  the  results  of  an  inspection  by 
mandating  that  notices  of  violations  cited  by  an  inspector  be  posted 
at  the  office  bulletin  board  where  they  are  easily  visible,  and  that 
copies  of  notices,  orders,  etc.  shall  be  mailed  to  miners'  representatives. 

It  provides  that  a  representative  of  the  miners  may  accompany  the 
inspector  at  the  time  of  any  inspection. 

It  provides  that  whenever  a  representative  of  the  miners  hase  reason- 
able grounds  to  believe  that  a  health  or  safety  standard  violation  or 
imminent  danger  exists,  he  may  obtain  an  immediate  inspection  by 
giving  notice  in  writing  to  his  authorized  representative  of  the  Mine 
Safety  and  Health  Administration. 

It  provides  for  the  education  of  miners  with  regards  to  standards 
applicable  to  the  mines  by  requiring  that  the  Secretary  send  a  copy 
of  every  proposed  standard  or  regulation  at  the  time  of  publication  in 
the  Federal  Register  to  a  representative  of  the  miners  at  each  mine. 
In  addition,  a  copy  shall  be  posted  on  the  bulletin  board  by  the 
operator. 

It  provides  that  metal  and  nonmetal  miners  idled  by  a  withdrawal 
order  will  receive  their  regular  compensation  for  the  balance  of  the 
shift  during  which  idlement  occurs.  Workers  on  the  following  shift 
will  receive  pay  for  four  hours  of  work  if  the  order  is  not  terminated. 
If  the  mine  is  closed  because  of  failure  of  the  operator  to  comply, 
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miners  idled  will  receive  their  regular  rates  of  pay  for  one  week  or 
until  the  mine  is  reopened,  whichever  is  shorter. 

It  prohibits  discrimination  against  miners  for  filing  a  safety  com- 
plaint or  exercising  statutory  rights  under  this  act.  The  Secretary. 
after  determining  that  there  is  probable  cause  for  the  miner's  com- 
plaint, shall  arrange  for  an  investigation.  Appeal  from  the  Secre- 
tary's decision  shall  go  to  the  Board,  and  from  there  to  the  courts. 

It  provides  that  withdrawal  orders  may  be  issued  in  several  in- 
stances, in  addition  to  those  provided  for  in  the  Metal  and  Xonmetal 
Act,  to  protect  miners  from  conditions  that  are  unsafe  and 
unhealthful. 

Finally,  it  provides  that  in  case  of  a  mine  accident,  an  authorized 
representative  of  the  Secretary,  when  present,  may  issue  such  safety 
orders  as  he  deems  appropriated 

OPERATOR    RIGHTS    AND    ENTITLEMENTS 

The  Metal  and  Nonmetal  Act  contains  virtually  no  specific  protec- 
tions for  mine  operators.  The  adoption  of  H.R.  4287  introduces  a 
number  of  entitlements. 

First,  mine  operators  are  permitted  to  apply  for  and  obtain  vari- 
ances from  a  standard  if  they  can  convince  the  Secretary  that  an  al- 
ternative method  will  guarantee  no  less  protection  for  the  miners. 

Second,  every  mine  operator  is  entitled  to  receive  a  copy  of  every 
proposed  standard  or  regulation  at  the  time  of  publication  in  the  Fed- 
eral Register.  This  gives  him  immediate  notification  of  a  proposal 
and  affords  him  time  to  submit  written  data  or  comments  and  request 
a  hearing  within  the  30-day  time  limit  incorporated  into  the  act. 

ADMINISTRATION 

The  committee  believes  that  H.R.  4287  upgrades  the  administration 
of  miner  health  and  safety  in  a  number  of  ways.  As  indicated  previ- 
ously, under  the  Metal  and  Xonmetal  Act  and  the  Coal  Act,  the  con- 
flict has  always  existed  within  the  Department  of  the  Interior,  between 
the  goal  of  production  of  mine  commodities  on  one  hand,  and  the  re- 
sponsibility for  health  and  safety  of  miners  on  the  other.  Transfer  of 
mine  safety  enforcement  responsibility  to  the  Department  of  Labor 
will  solve  this  conflict. 

Under  the  Metal  and  Xonmetal  Act  mine  operators  are  not  required 
to  report  commencement  of  a  mining  operation.  Under  H.R.  4287,  each 
operator  of  a  mine  shall  file  with  the  Secretary  the  name  and  address 
of  the  mine  and  the  person  who  controls  or  operates  the  mine. 

A  fear  expressed  by  miners  and  other  groups  has  been  that  if  min- 
ing safety  and  enforcement  responsibilities  are  transferred  to  the 
Department  of  Labor,  the  former  MESA  operation  will  become  buried 
in  OSHA.  To  guard  against  this  happening,  the  committee  has  placed 
the  former  MESA  group  under  a  separate  Assistant  Secretary  for 
Mine  Safety  and  Health  who  shall  be  head  of  the  Mine  Safety  and 
Health  Administration,  which  shall  be  on  a  par  with  the  Occupational 
Safety  and  Health  Administration,  also  headed  by  its  own  Assistant 
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Secretary.  To  further  guard  against  mingling  of  funds,  H.K.  4287 
requires  that  separate  budgets  shall  be  included  in  the  President's 
budget  for  the  Mine  Safety  and  Health  Administration  and  for  the 
Occupational  Safety  and  Health  Administration. 

EFFECT  OX  STATE  LAWS 

Under  the  Metal  and  Nonmetal  Act  States  are  encouraged  to  develop 
and  enforce  their  own  State  plans  meeting  Federal  requirements.  Six 
States  have  State  plans  currently  in  effect.  These  are  Arizona,  Colo- 
rado, Xorth  Carolina,  New  Mexico,  Utah,  and  Virginia.  Under  the 
Metal  and  Nonmetal  Act  the  Secretary  delegates  his  authority  to 
States  with  approved  plans  to  carry  out  his  functions. 

Because  State  plans  are  not  funded  under  the  Metal  and  Nonmetal 
Act,  but  are  entirely  self -supported.  Federal  funds  would  not  be  re- 
moved from  these  plans  with  the  repeal  of  the  Metal  and  Nonmetal 
Act.  As  a  result,  these  State  plans  would  be  expected  to  continue  in 
conjunction  with  Federal  enforcement  under  H.R.  4287.  It  would  be 
a  dual  system  which  encourages  State  participation  while  at  the  same 
time  not  relinquishing  Federal  enforcement.  However,  the  Federal 
law  would  supersede  any  State  law  in  conflict  with  it.  State  laws  pro- 
viding more  stringent  standards  than  exist  under  the  Federal  law, 
however,  would  not  be  held  in  conflict  with  the  act. 

Committee  Action 

On  May  4, 1977,  the  full  Committee  on  Education  and  Labor  voted 
19  to  9  to  report  the  bill  for  House  consideration. 

Inflationary  Impact  Statement 

Although  there  may  be  some  initial  cost  because  operators  need  to 
comply  with  more  effective  health  and  safety  standards,  the  savings 
over  the  longer  period  from  reduced  workers7  compensation  premiums 
and  other  costs  resulting  from  death  and  injury  of  miners,  including 
lost  work  days,  are  expected  to  offset  these  costs.  Furthermore,  the 
resources  that  are  siphoned  off  to  pay  for  workers'  compensation  bene- 
fits and  medical  expenses  can  be  made  available  for  more  productive 
use. 

Requirements  of  Rule  XI  of  the  Rules  of  the  House  of 
Representatives 

oversight 

With  respect  to  the  matters  covered  by  this  bill,  the  Committee  on 
Government  Operations  has  not  submitted  oversight  findings  and 
recommendations  to  the  Committee  on  Education  and  Labor,  and  other 
than  this  report  and  the  hearings  previously  described  therein,  there 
have  been  no  oversight  findings  and  recommendations  by  the  Commit- 
tee on  Education  and  Labor.  The  Subcommittee  on  Labor  Standards 
has  announced  its  intentions  to  conduct  oversight  hearings  into  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969. 
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Congress  of  the  United  States, 

Congressional  Budget  Office, 

Washington,  D.C.,  May  10, 1977. 
Hon.  Carl  D.  Perkins, 

Chairman,  Committee  on  Education  and  Labor,  UjS.  House  of  Repre- 
sentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  H.R.  4287,  the  Federal  Mine  Health  and 
Safety  Act  of  1977. 

Should  the  committee  so  desire,  we  would  be  pleased  to  provide  fur- 
ther details  on  the  attached  cost  estimate. 
Sincerely, 

Robert  A.  Levine, 
(For  Alice  M.  Rivlin,  Director) . 
Attachment. 

Congressional  Budget  Office 

cost  estimate 

1.  Bill  number :  H.R.  4287. 

2.  Bill  title :  Federal  Mine  Health  and  Safety  Act  of  1977. 

3.  Bill  purpose:  H.R.  4287  repeals  the  Federal  Metal  and  Non- 
metallic  Mine  Safety  Act  and  amends  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  to  include  all  mines,  coal,  and  other.  In  addi- 
tion, H.R.  4287  provides  for  the  following : 

A.  Transfer  of  functions  for  Mine  Enforcement  and  Safety 
Administration  from  the  Department  of  the  Interior  into  the 
Department  of  Labor ;  and 

B.  Establishment  of  an  Office  of  the  Assistant  Secretary  of 
Labor  for  Aline  Safety  and  Health. 

4.  Cost  estimate : 

(In  millions  of  dollars;  fiscal  years) 


1978 

1979 

1980 

1981 

1982 

Budget  authority 

4.7 

5.1 
-6.0 

5.4 
-12.0 

5.7 
-18.0 

6.0 

Offsetting  receipts 

-2.0 

-20.0 

Net  costs  or  savings 

2.7 

-.9 

-6.6 

-12.3 

-14.0 

5.  Basis  for  estimate :  The  cost  estimate  reflects  an  increase  in  ac- 
tivity in  the  area  of  Assessment  of  Civil  Penalties.  Currently,  no  such 
provision  exists  under  the  Federal  Mine  and  Nonmetallic  Mine  Safety 
Act,  so  the  application  of  this  provision  as  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1989  would  require  additional 
personnel. 

Based  upon  their  experience  related  to  coal  violations,  the  Mine 
Enforcement  and  Safety  Administration  (MESA)  calculates  that  130 
positions  would  be  necessary  to  process  130,000  violations  of  non-coal- 
mine activity.  Using  a  per-position  cost  of  $24,500,  an  additional 
$3.2  million  is  estimated  to  be  required  in  the  first  year. 

In  addition,  the  appeals  process,  currently  conducted  by  the  Depart- 
ment of  the  Interior's  Office  of  Hearings  and  Appeals,  would  require 
another  75  positions  due  to  the  increase  in  responsibility  and  work- 
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load.  Personnel  costs  for  this  office  are  estimated  at  $20,000  per  posi- 
tion, or  a  total  cost  of  SI. 5  million. 

Outyear  personnel  costs  are  inflated  by  CBO  projections  for  Gen- 
eral Schedule  pay  increases.  Also,  the  estimate  assumes  that  costs  for 
fiscal  year  1978  are  based  upon  a  full  year  of  activities. 

Because  of  the  increased  activity  in  assessment  of  civil  penalties, 
MESA  estimates  that  820  million  will  be  assessed  against  metal  and 
lionmetallic  mine  operators  per  year  (approximately  130,000  viola- 
tions at  8150  each).  The  amount  of  offsetting  receipts  into  the  U.S. 
Treasury  from  payments  of  fines  is  calculated  on  the  basis  of  a  col- 
lection rate  of  10  percent  the  first  year,  20  percent  the  second  year,  30 
percent  the  third  and  fourth  years,  and  10  percent  the  fifth  year  based 
on  previous  experience  with  coal  violations.  It  is  assumed  that  an 
additional  $20  million  will  be  assessed  in  each  subsequent  year. 

Although  other  provisions  of  the  bill  include  the  creation  of  new 
responsibilities  within  the  Department  of  Labor,  these  should  not 
generate  additional  costs,  for  they  represent  a  one-to-one  transfer  from 
the  Department  of  the  Interior. 

6.  Estimate  comparison :  Xot  applicable. 

7.  Previous  CBO  estimate  :  None, 

B.  Estimate  prepared  by :  Mary  Plaska. 
9.  Estimate  approved  by : 

J.  O'Xeill 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis). 

Sectiox-By-Sectiox  Summary  of  H.K.  -42S7  (Mr.  Gaydos) 

"Federal  Mxne  Safety  and  Health  Amendments  Act  of  1977" 

TITLE  I— AMENDMENTS  TO  THE  GENERAL  PROVISIONS 
OF  THE  FEDERAL  COAL  MINE  HEALTH  AND  SAFETY 
ACT  OF  1969 

SECTION  101 — SHORT  title 

This  section  renames  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  (hereafter  referred  to  as  the  Coal  Act)  as  the  "Federal  Mine 
Safety  and  Health  Act  of  1977", 

SECTION  102 — DEFINITIONS  AND  APPLICABILITY 

Section  102(a)(1)  amends  section  2  of  the  Coal  Act  relating  to 
findings  and  purpose  by  inserting  "or  other"  immediately  after  "coal" 
wherever  it  appears. 

Section  102(a)(1)  amends  section  2  of  the  Coal  Act  relating  to 
findings  and  purpose  by  inserting  "or  other*'  immediately  after  "coal"' 
wherever  it  appears. 

Section  102(a)  (2)  amends  section  2(g)  (1)  of  the  Coal  Act  by  strik- 
ing out  "the  Interior"  and  inserting  ••Labor"'  where  it  designates  the 
Secretary  to  develop  and  promulgate  mandatory  safety  and  health 
standards. 

Section  102(b)(1)  amends  the  definition  of  "Secretary"  generally 
as  used  in  the  Coal  Act.  to  imply  the  Secretary  of  Labor  rather  than 
the  Secretary  of  the  Interior. 
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Section  102(b)(2)  amends  the  definition  of  "Mine"  to  read  "coal 
or  other  mine"  and  to  include  (1)  an  area  of  land  from  which 
minerals  are  extracted  in  non-liquid  form,  or  if  in  liquid  form  are 
extracted  with  workers  underground;  (2)  private  ways  and  roads 
appurtenant  to  such  area;  and  (3)  lands,  passageways,  facilities,  etc., 
to  be  used  in  or  resulting  from  the  work  of  extracting  minerals, 
including  custom  coal  preparation  facilities  and  milling  operations 
except  property  used  in  the  milling  of  source  minerals  defined  in  the 
Atomic  Energy  Act  of  1954,  as  amended.  This  subsection  further 
provides  that  in  making  a  determination  as  to  what  constitutes  milling 
operations,  the  Secretary  shall  give  due  consideration  to  the  con- 
venience of  administration  resulting  from  the  delegation  to  one  Assist- 
ant Secretary  of  all  authority  with  respect  to  the  health  and  safety 
of  miners  employed  at  one  physical  establishment. 

Section  102(b)(3)  amends  subsections  (d),  (e),  (g),  and  (j)  of 
the  definitions  section  of  the  Coal  Act  (defining  "operator",  "agent", 
"miner",  and  "imminent  danger"  respectively)  to  insert  "or  other" 
immediately  after  "coal"  wherever  it  appears. 

Section  102(b)  (4)  further  amends  the  definitions  section  (section  3) 
of  the  Coal  Act  to  add  a  definition  for  "Administration",  implying 
the  Mine  Safety  and  Health  Administration  in  the  Department  of 
Labor. 

Section  102(c)  amends  section  4  of  the  Coal  Act,  defining  mines 
subject  to  the  act,  to  insert  "or  other"  immediately  after  "coal". 

TITLE  II— MINE  SAFETY  AND  HEALTH  STANDARDS 
AMENDMENTS 

SECTION    201 AMENDMENTS    TO   TITLE    I 

This  section  amends  title  I  of  the  Coal  Act  by  inserting  "or  other" 
immediately  after  "coal"  wherever  it  appears.  In  addition,  NIOSH 
is  directed  to  list  toxic  substances  found  in  the  mines  and  promulgate 
standards  thereto. 

TITLE  III— MISCELLANEOUS  PROVISIONS 

SECTION    301 — TRANSFER   MATTERS 

Section  301(a)  transfers  to  the  Secretary  of  Labor  all  functions  of 
the  Secretary  of  the  Interior  under  the  Coal  Act  and  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  (hereafter  referred  to  as  the 
"Metal  and  Nonmetal  Act"),  except  safety  research  responsibilities 
previously  assigned  to  the  Secretary  of  the  Interior  under  section  501 
of  the  Coal  Act. 

Section  301(b)  (1)  provides  that  mandatory  standards  relating  to 
mines  issued  by  the  Secretary  of  the  Interior  under  both  the  Coal  and 
Metal  and  Nonmetal  Acts  shall  remain  in  effect,  applicable  to  the 
respective  mines,  until  the  Secretary  shall  issue  new  or  revised  stand- 
ards under  the  Federal  Mine  Safety  and  Health  Act  of  1977,  applicable 
to  coal  and  non-coal  mines  respectively. 
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Section  301(b)  (2)  provides  that  within  60  days  after  the  effective 
date  of  this  act  the  Secretary  shall  establish  an  advisory  committee 
which  shall  within  180  days  after  the  date  of  its  establishment  review 
the  advisory  health  and  safety  standards  previously  issued  under  the 
Metal  and  Nonmetal  Act  and  recommend  to  the  Secretary  which 
standards  or  modifications  thereof,  which  do  not  substantially  dimin- 
ish the  health  and  safety  of  miners,  should  be  promulgated  as  health 
and  safety  standards  under  the  Federal  Mine  Safety  and  Health  Act 
of  1977.  Within  60  days  after  the  recommendations  of  the  advisory 
committee,  the  Secretary  shall  publish  each  standard,  so  recommended 
for  adoption  under  this  act  by  publication  in  the  Federal  Register,, 
and  shall  afford  interested  persons  25  days  to  submit  written  data  or 
comment.  Within  30  days  after  the  close  of  the  comment  period,  the 
Secretary  shall  promulgate  by  publication  in  the  Federal  Eegister  a 
standard  based  on  the  advisory  committee  recommendation  with  or 
without  modification,  and  the  data  and  comments  received  thereon,, 
unless  the  Secretary  determines  that  such  standard  will  not  promote 
the  health  and  safety  of  miners  and  publishes  an  explanation  of  that 
determination  in  the  Federal  Register. 

Section  301(b)  (3)  provides  that  all  interpretations,  regulations  and 
instructions  of  the  Secretary  of  the  Interior  or  the  Director  of  the 
Bureau  of  Mines  in  effect  on  the  date  of  enactment  and  not  inconsis- 
tent with  any  provision  of  or  amendment  to  this  act,  shall  be  pub- 
lished in  the  Federal  Register  and  shall  continue  in  effect  until  modi- 
fied or  superseded  in  accordance  with  provisions  of  this  act. 

Section  301(c)  (1)  provides  that  all  unexpended  balances  of  appro- 
priations, personnel,  property,  records,  etc.  which  are  used  primarily 
with  respect  to  any  function  here  transferred,  shall  be  transferred  to 
the  Department  of  Labor. 

The  transfer  of  personnel  shall  be  without  reduction  in  classification 
or  compensation  for  1  year  after  the  transfer,  except  that  the  Secre- 
tary of  Labor  shall  have  full  authority  to  assign  personnel  during  the 
1-year  period  in  order  to  efficiently  carry  out  functions  transferred  to 
him  under  this  act. 

Section  301(c)  (2)  provides  that  all  existing  orders,  effective  deci- 
sions, and  similar  legal  matters  related  to  functions  here  transferred 
shall  continue  in  effect  until  modified,  terminated,  superseded,  or  re- 
pealed by  the  Secretary  of  Labor,  by  any  court  of  competent  jurisdic- 
tion, or  by  operation  of  law. 

Section  301(c)  (3)  provides  that  the  transfer  provisions  shall  not 
affect  pending  proceedings  which  were  begun  prior  to  the  effective 
date  of  this  act,  except  that  proceedings  involving  functions  trans- 
ferred to  the  Secretary  shall  be  continued  before  the  Secretary  of 
Labor. 

Section  301  (c)  (4)  provides  that  these  transfer  provisions  shall  not 
affect  suits  begun  prior  to  the  effective  date  of  this  act.  except  that 
suits  involving  functions  transferred  to  the  Secretary  shall  be  con- 
tinued by  the  Secretary  of  Labor. 

Section  301(d)  defines  the  word  "function"  as  used  in  this  section 
to  include  power  and  duty.  The  transfer  of  a  function  shall  also  be  a 
transfer  of  all  functions  which  are  exercised  by  any  officer  of  such 
agency  or  department. 
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SECTION    30  2 MINE    SAFETY   AND    HEALTH    ADMINISTRATION 

Section  302(a)  establishes  in  the  Department  of  Labor  a  Mine 
Safety  and  Health  Administration  to  bo  headed  by  an  Assistant  Sec- 
retary of  Labor  for  Mine  Safety  and  Health  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  Secretary 
is  authorized  and  directed,  except  as  specifically  provided  otherwise, 
to  carry  out  his  functions  through  the  Mine  Safety  and  Health  Admin- 
istration. 

Section  302(b)  amends  section  5315  of  title  5  of  the  United  States 
Code  (Administrative  Procedure  Act)  to  include  in  the  listing  of  level 
IV  of  the  Executive  Schedule  the  Assistant  Secretary  for  Mine  Safety 
and  Health. 

SECTION  303 — AMENDMENTS  WITH  RESPECT  TO  MINE  SAFETY  AND  HEALTH 

ADMINISTRATION 

Section  303  (a)  (1)  amends  section  501(a)  of  the  Coal  Act,  relating 
to  research  by  inserting  "or  other"  immediately  after  "coal"  wherever 
it  appears,  and  by  striking  out  "the  Secretary  and"  and  inserting  "the 
Secretary  of  the  Interior  and".  This  serves  to  maintain  safety  research 
functions  under  the  Secretary  of  the  Interior. 

Section  303(a)  (2)  amends  section  501(b)  of  the  Coal  Act  relating 
to  research  and  assigning  health  and  safety  research  to  the  Secretaries 
of  HEW  and  the  Interior,  respectively,  by  inserting  "or  other"  imme- 
diately after  "coal"  each  time  it  appears,  and  by  providing  that  mine 
health  activities  shall  be  carried  out  through  the  Xational  Institute 
for  Occupational  Safety  and  Health,  and  by  providing  that  the  health 
and  safety  research  activities  carried  out  by  the  two  Secretaries  shall 
be  done  in  coordination  with  the  Secretary  of  Labor. 

Section  303(a)  (3)^  inserts  "or  other"  immediately  after  "coal"  in 
section  501(d)  relating  to  research  responsibilities  of  the  Secretary 
of  HEW. 

Section  303(b)  amends  section  502  of  the  Coal  Act,  providing  for 
training  and  education  of  miners,  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears. 

Sections  303(c)  and  (d)  amend  sections  503(a),  (b).  (f)  and  (g) 
of  the  Coal  Act,  providing  assistance  to  States,  by  inserting  "or  other" 
immediately  after  "coal". 

Section  303(e)  amends  section  505  of  the  Coal  Act,  outlining  in- 
spector qualifications  and  training,  to  provide  that,  to  the  maximum 
extent  feasible,  in  the  selection  of  persons  for  appointment  as  mine 
inspectors,  no  person  shall  be  so  selected  unless  he  has  had  at  least  5 
years'  practical  mining  experience.  Furthermore,  in  assigning  mine  in- 
spectors to  the  individual  mines,  due  consideration  shall  be  given,  to 
the  extent  possible,  to  their  previous  experience  in  the  particular  type 
of  mining  operations  where  such  inspections  are  to  be  made. 

Section  303  (f)  amends  section  506  (b)  pertaining  to  the  effect  of  this 
act  on  State  laws  and  standards,  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears. 

Section  303(g)  amends  section  511  of  the  Coal  Act,  requiring  the 
writing  of  various  reports  required  to  be  submitted  to  Congress,  by 
inserting  "or  other"  immediately  after  "coal". 
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Section  303(h)  amends  section  502  of  the  Coal  Act  relating  to  train- 
ing and  education  to  add  a  new  subsection  (c)  which  provides  that  the 
National  Mine  Health  and  Safety  Academy  shall  be  maintained  as 
an  agency  of  the  Department  of  the  Interior.  The  Academy  shall  be 
responsible  for  the  training  of  mine  safety  and  health  inspectors  under 
section  505  of  the  act,  and  for  training  of  technical  and  support  person- 
nel of  the  Mine  Safety  and  Health  Administration,  and  for  any  other 
training  programs  for  mine  inspectors,  mining  personnel,  or  other 
persons  as  the  Secretaries  of  Labor  and  Interior  shall  designate. 

In  performing  this  function,  the  Academy  shall  have  the  authority 
to  enter  into  cooperative  educational  and  training  agreements  with 
educational  institutions.  State  governments,  labor  organizations,  and 
mine  operators  and  related  industries.  Training  shall  be  conducted  by 
the  Academy  in  accordance  with  curriculum  needs  and  assignment  of 
instructional  personnel  established  by  the  user. 

Furthermore,  in  performing  its  function,  the  National  Mine  Health 
and  Safety  Academy  shall  use  the  facilities  and  personnel  of  the  De- 
partment of  the  Interior  and  such  other  personnel  as  shall  be  mutually 
agreed  upon  by  the  Secretaries  of  Labor  and  the  Interior.  The  Secre- 
tary of  the  Interior  shall,  upon  request  by  the  Academy,  assign  to  the 
Academy  such  officers  and  employees  as  the  Director  of  the  Academy 
deems  necessary  for  the  performance  of  the  duties  and  functions  of 
the  Academy. 

Finally,  the  Secretary  of  the  Interior  shall  conduct  his  safety  re- 
search responsibilities  under  section  501  of  the  Coal  Act  in  coordina- 
tion with  the  Secretary  of  Labor,  and  the  Secretaries  of  Labor  and  the 
Interior  are  authorized  to  enter  into  contractual  or  other  agreements 
for  the  performance  of  such  safety-related  research. 

SECTION    3  04 — SAVINGS   PROVISION 

This  section  provides  that  nothing  contained  in  this  act  or  any 
amendment  made  by  this  act  shall  be  construed  to  reduce  the  number 
of  inspectors  engaged  in  enforcement  of  the  Coal  Act  and  the  Metal 
and  Xonmetal  Act  as  in  effect  prior  to  the  effective  date  of  this  act.  or 
to  reduce  the  number  of  inspectors  engaged  in  the  enforcement  of  the 
Occupational  Safety  and  Health  Act  of  1970. 

SECTION  3  0  5 — BUDGET  PROVISION 

In  the  preparation  of  the  Budget  message,  the  President  shall  set 
forth  as  separate  appropriation  accounts  amounts  required  for  appro- 
priation for  mine  health  and  safety  pursuant  to  the  Federal  Mine 
Health  and  Safety  Act  of  1977  and  for  occupational  safety  and  health 
pursuant  to  the  Occupational  Safety  and  Health  Act  of  1970. 

SECTION  306 — REPEALER 

This  section  repeals  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act. 

SECTION   307 — EFFECTIVE  DATE 

The  section  provides  that  the  act  as  amended  shall  take  effect  90 
days  after  the  date  of  enactment,  except  that  the  Secretary  of  Labor 
is  authorized  to  establish  such  rules  and  regulations  as  may  be  neces- 
sary for  the  efficient  transfer  of  functions  provided  under  this  act. 


388 


Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  now  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969 

AN  ACT  To  provide  for  the  protection  of  the  health  and  safety  of  persons  work- 
ing in  the  coal  mining  industry  of  the  United  States,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  ["Federal  Coal  Mine  Health  and  Safety  Act  of  1969'! 
"Federal  Mine  Safety  arul  Health  Act  of  1977". 

FINDINGS   AND   TURPOSE 

Sec.  2.  Congress  declares  that — 

(a)  the  first  priority  and  concern  of  all  in  the  coal  or  other 
mining  industry  must  be  the  health  and  safety  of  its  most  precious 
resource — the  minor; 

(b)  deaths  and  serious  injuries  from  unsafe  and  unhealthful 
conditions  and  practices  in  the  coal  or  other  mines  cause  grief  and 
suffering  to  the  miners  and  to  their  families; 

(c)  there  is  an  urgent  need  to  provide  more  effective  means  and 
measures  for  improving  the  working  conditions  and  practices  in 
the  Nation's  coal  or  other  mines  in  order  to  prevent  death  and 
serious  physical  harm,  and  in  order  to  prevent  occupational  dis- 
eases originating  in  such  mines; 

(d)  the  existence  of  unsafe  and  unhealthful  conditions  and 
practices  in  the  Nation's  coal  or  other  mines  is  a  serious  impedi- 
ment to  the  future  growth  of  the  coal  or  other  mining  industry 
and  cannot,  be  tolerated ; 

(e)  the  operators  of  such  mines  with  the  assistance  of  the 
miners  have  the  primary  responsibility  to  prevent  the  existence 
of  such  conditions  and  practices  in  such  mines; 

(f)  the  disruption  of  production  and  the  loss  of  income  to 
operators  and  miners  as  a  result  of  coal  or  other  mine  accidents  or 
occupationally  caused  diseases  unduly  impedes  and  burdens  com- 
merce; and 

(g)  it  is  the  purpose  of  this  Act  (1)  to  establish  interim  manda- 
tory health  and  safety  standards  and  to  direct  the  Secretary  of 
Health,  Education,  and  Welfare  and  the  Secretary  of  [the  In- 
terior] Labor  to  develop  and  promulgate  improved  mandatory 
health  or  safety  standards  to  protect  the  health  and  safety  of  the 
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Nation's  coal  or  other  miners ;  (2)  to  require  that  each  operator  of 
a  coal  or  other  mine  and  every  miner  in  such  mine  comply  with  such 
standards;  (3)  to  cooperate  with,  and  provide  assistance  to,  the 
States  in  the  development  and  enforcement  of  effective  State 
coal  or  other  mine  health  and  safety  programs ;  and  (4)  to  improve 
and  expand,  in  cooperation  with  the  States  and  the  coal  or  other 
mining  industry,  research  and  development  and  training  programs 
aimed  at  preventing  coal  or  other  mine  accidents  and  occupation- 
ally  caused  diseases  in  the  industry. 

DEFINITIONS 

Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

(a)  "Secretary"  means  the  Secretary  of  [the  Interior]  Labor 
or  his  delegate ; 

(b)  "commerce"  means  trade,  traffic,  commerce,  transporta- 
-  tion,  or  communication  among  the  several  States,  or  between  a 

place  in  a  State  and  any  place  outside  thereof,  or  within  the  Dis- 
trict of  Columbia  or  a  possession  of  the  United  States,  or  between 
points  in  the  same  State  but  through  a  point  outside  thereof; 

(c)  "State"  includes  a  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  Guam,  and  the  Trust  Territory  of  the 
Pacific  Islands; 

(d)  "operator"  means  any  owner,  lessee,  or  other  person  who 
operates,  controls,  or  supervises  a  coal  or  other  mine ; 

(e)  "agent"  means  any  person  charged  with  responsibility  for 
the  operation  of  all  or  a  part  of  a  coal  or  other  mine  or  the  super- 
vision of  the  miners  in  a  coal  or  other  mine ; 

(f)  "person"  means  any  individual,  partnership,  association, 
corporation,  firm,  subsidiary  of  a  corporation,  or  other  organiza- 
tion ; 

(g)  "miner"  means  any  individual  working  in  a  coal  or  other 
mine; 

(h)  "coal  mine"  means  an  area  of  land  and  all  structures,  facili- 
ties, machinery,  tools,  equipment,  shafts,  slopes,  tunnels,  excava- 
tions, and  other  property,  real  or  personal,  placed  upon,  under,  or 
above  the  surface  of  such  land  by  any  person,  used  in,  or  to  be  used 
in,  or  resulting  from,  the  work  of  extracting  in  such  area  bitum- 
inous coal,  lignite,  or  anthracite  from  its  natural  deposits  in  the 
earth  by  any  means  or  method,  and  the  work  of  preparing  the  coal 
so  extracted,  and  includes  custom  coal  preparation  facilities: 

(1)  "Coal  or  other  mine1''  means  (A )  an  area  of  land  from  which 
minerals  are  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are 
extracted  with  workers  underground,  (B)  private  ways  and  roads 
appurtenant  to  such  area,  and  (O)  lands,  excavations ,  under- 
ground passageways,  shafts,  slopes,  tunnels  and  workings,  struc- 
tures, facilities,  equipment,  machines,  tools,  or  other  property  in- 
cluding impoundments,  retention  dams,  and  tailings  ponds,  on 
the  surface  or  underground,  used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  such  minerals  from  tlieir  natural  de- 
posits in  nonliquid  form,  or  if  in  liquid  form,  with  workers  under- 
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ground,  or  used  in  the  milling  of  such  miner  ah,  or  the  work  of 
preparing  coal,  and  includes  custom  coal  preparation  facilities, 
except  that  with  respect  to  protection  against  radiation  hazards 
&uch  terms  shall  not  include  property  used  in  the  milling  of  source 
minerals  defined  in  the  Atomic  Energy  Act  of  196 1+,  as  amended. 
In  making  a  determination  of  what  constitutes  mineral  milling 
for  the  purposes  of  this  Act  the  Secretary  shall  give  due  consider- 
ation  to  the  convenience  of  administration  resulting  from  the  dele- 
gation to  one  Assistant  Secretary  of  all  authority  with  respect  to 
the  health  and  safety  of  miners  employed  at  one  physical  estab- 
lishment. 

)  For  purposes  of  titles  II,  III,  and  IV 

( i)  ''work  of  preparing  the  coal"  means  the  breaking,  crushing, 
sizinir,  cleaning,  washing,  drying,  mixing,  storing,  and  loading 
of  bituminous  coal,  lignite,  or  anthracite,  and  such  other  work  of 
preparing  such  coal  as  is  usually  done  by  the  operator  of  the  coal 
mine; 

( j )  "imminent  danjrer"  means  the  existence  of  any  condition  or 
practice  in  a  coal  or  other  mine  which  could  reasonably  be  expected 
to  cause  death  or  serious  physical  harm  before  such  condition  or 
practice  can  be  abated  : 

(k)  "accident"  includes  a  mine  explosion,  mine  ignition,  mine 
fire,  or  mine  inundation,  or  injury  to,  or  death  of,  any  person; 

(1)  "mandatory  health  or  safety  .standard"  means  the  interim 
mandatory  health  or  safety  standards  established  by  titles  II  and 
III  of  this  Act,  and  the  standards  promulgated  pursuant  to  title 
I  of  this  Act ;  [and] 

(m)  "Panel"  means  the  Interim  Compliance  Panel  established 
by  this  Act  [.]  ;  and 

(n)  "Administration"  means  the  Mine  Safety  and  Health  Ad- 
ministration in  the  Department  of  Labor. 

MIXES   SUBJECT   TO   ACT 

Sec.  4.  Each  coal  or  other  mine,  the  products  of  which  enter  com- 
merce, or  the  operations  or  products  of  which  affect  commerce,  and 
each  operator  of  such  mine,  and  every  miner  in  such  mine  shall  be  sub- 
ject to  the  provisions  of  this  Act. 

******* 
TITLE  I— GENERAL 

HEALTH  AND   SAFETY   STANDARDS,*    REVIEW 

Sec.  101  (a\  The  Secretary  shall,  in  accordance  with  the  procedures 
set  forth  in  tnis  section,  develop,  promulgate,  and  revise,  as  may  be 
appropriate,  improved  mandatory  safety  standards  for  the  protection 
of  life  and  the  prevention  of  injuries  in  a  coal  or  other  mine,  and  shall, 
in  accordance  with  the  procedures  set  forth  in  this  section,  promulgate 
the  mandatory  health  standards  transmitted  to  him  by  the  Secretary 
of  Health,  Education,  and  Welfare. 
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(b)  No  improved  mandatory  health  or  safety  standard  promulgated 
under  this  title  shall  reduce  the  protection  afforded  miners  below  that 
provided  by  any  mandatory  health  or  safety  standard. 

(c)  In  the  development  and  revision  of  mandatory  safety  stand- 
ards, the  Secretary  shall  consult  with  the  Secretary  of  Health,  Edu- 
cation, and  Welfare,  the  Secretary  of  Labor,  and  with  other  interested 
Federal  agencies,  appropriate  representatives  of  State  agencies,  ap- 
propriate representatives  of  the  coal  or  other  mine  operators  and 
miners,  other  interested  persons  and  organizations,  and  such  advisory 
committees  as  he  may  appoint.  Such  development  and  revision  of  man- 
datory safety  standards  shall  be  based  upon  research,  demonstrations, 
experiments,  and  such  other  information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest  degree  of  safety  protection 
for  miners,  other  considerations  shall  be  the  latest  available  scientific 
data  in  the  field,  the  technical  feasibility  of  the  standards,  and  experi- 
ence gained  under  this  and  other  safety  statutes. 

(d)  The  Secretary  of  Health,  Education,  and  Welfare  shall,  in 
accordance  with  the  procedures  set  forth  in  this  section,  develop  and 
revise,  as  may  be  appropriate,  improved  mandatory  health  standards 
for  the  protection  of  life  and  the  prevention  of  occupational  diseases 
of  miners.  In  the  development  and  revision  of  mandatory  health  stand- 
ards, the  Secretary  of  Health,  Education,  and  Welfare  shall  consult 
with  the  Secretary,  the  Secretary  of  Labor,  and  with  other  interested 
Federal  agencies,  appropriate  representatives  of  State  agencies,  appro- 
priate representatives  of  the  coal  or  other  mine  operators  and  miners, 
other  interested  persons  and  organizations,  such  advisory  committees 
as  he  may  appoint,  and,  where  appropriate,  foreign  countries.  Such 
development  and  revision  of  mandatory  standards  shall  be  based  upon 
research  demonstrations,  experiments,  and  such  other  information  as 
may  be  appropriate.  In  addition  to  the  attainment  of  the  highest  degree 
of  health  protection  for  the  miner,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the  technical  feasibility  of 
the  standards,  and  experience  gained  under  this  and  other  health 
statutes.  Mandatory  health  standards  which  the  Secretary  of  Health, 
Education,  and  Welfare  develops  or  revises  shall  be  transmitted  to  the 
Secretary,  and  shall  thereupon  be  published  in  the  Federal  Register  by 
the  Secretary  as  proposed  mandatory  health  standards. 

(e)  The  Secretary  shall  publish  proposed  mandatory  health  and 
safety  standards  in  the  Federal  Register  and  shall  afford  interested 
persons  a  period  of  not  less  than  thirty  days  after  publication  to  sub- 
mit written  data  or  comments.  In  the  case  of  mandatory  safety  stand- 
ards, except  as  provided  in  subsection  (f )  of  this  section,  the  Secretary 
may,  upon  the  expiration  of  such  period  and  after  consideration  of  all 
relevant  matter  presented,  promulgate  such  standards  with  such  modi- 
fications as  he  may  deem  appropriate.  In  the  case  o.f  mandatory  health 
standards,  except  as  provided  in  subsection  (f)  of  this  section,  the 
Secretary  of  Health,  Education,  and  Welfare  may,  upon  the  expira- 
tion of  such  period  and  after  consideration  of  all  relevant  matter  pre- 
sented to  the  Secretary  and  transmitted  to  the  Secretary  of  Health, 
Education,  and'  Welfare,  direct  the  Secretary  to  promulgate  such 
standards  with  such  modifications  as  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  may  deem  appropriate  and  the  Secretary  shall  there- 
upon promulgate  such  standards. 
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(f )  On  or  before  the  last  day  of  any  period  fixed  for  the  submission 
of  written  data  or  comments  under  subsection  (e)  of  this  section,  any 
interested  person  may  file  with  the  Secretary  written  objections  to  a 
proposed  mandatory  health  or  safety  standard,  stating  the  grounds 
therefor  and  requesting  a  public  hearing  on  such  objections.  As  soon 
as  practicable  after  the  period  for  filing  such  objections  has  expired, 
the  Secretary  shall  publish  in  the  Federal  Register  a  notice  specifying 
the  proposed  mandatory  health  or  safety  standards  to  which  objections 
have  been  filed  and  a  hearing  requested, , 

(g)  Promptly  after  any  such  notice  i6  published  in  the  Federal 
Register  by  the  Secretary  under  subsection  (f)  of  this  section,  the 
Secretary,  in  the  case  of  mandatory  safety  standards,  or  the  Secretary 
of  Health,  Education,  and  Welfare,  in  the  case  of  mandatory  health 
standards,  shall  issue  notice  of,  and  hold,  a  public  hearing  for  the 
purpose  of  receiving  relevant  evidence.  Within  sixty  days  after  com- 
pletion of  the  hearings  the  Secretary  who  held  the  hearing  shall  make 
findings  of  fact  which  shall  be  public.  In  the  case  of  mandatory  safety 
standards,  the  Secretary  may  promulgate  such  standards  with  such 
modifications  as  he  deems  appropriate.  In  the  case  of  mandatory  health 
standards  the  Secretary  of  Health,  Education,  and  Welfare  may 
direct  the  Secretary  to  promulgate  the  mandatory  health  standards 
with  such  modifications  as  the  Secretary  of  Health,  Education,  and 
Welfare  deems  appropriate  and  the  Secretary  shall  thereupon  promul- 
gate the  mandatory  health  standards.  In  the  event  the  Secretary  or  the 
Secretary  of  Health,  Education,  and  Welfare,  as  the  case  may  be, 
determines  that  a  proposed  mandatory  health  or  safety  standard 
should  not  be  promulgated  or  should  be  modified,  he  shall  within  a 
reasonable  time  publish  his  reasons  for  his  determination. 

The  Seeretaty  of  Health*  Education,  and  Welfare,  an  soon  as  possi- 
ble after  the  date  of  enactment  of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1 '977  but  in  no  event  later  than  three  years  after 
such  date,  and  on  a  continuing  basis  thereafter,  shall,  for  each  toxic  ma- 
terial or  harmful  physical  agent  which  is  used  or  found  in  a  coal  or 
other  mine,  determine  whether  sueh  material  or  agent  m  potentially 
toxic  at  the  concentrations  in  which  it  is  used  or  found  in  a  coal  or 
other  mine.  The  Secretary  of  Health,  Education,  and  Welfare  shall 
submit  svuch  determination  to  the  Secretary,  together  with  all  pertinent 
criteHa,  and  a  proposed  standard. 

(h)  Any  mandatory  nealth  or  safety  standard  promulgated  under 
this  section  shall  be  effective  upon  publication  in  the  Federal  Register 
unless  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare, as  appropriate,  specifies  a  later  date, 

(i)  Proposed  mandatory  health  and  safety  standards  for  surface 
coal  or  other  mines  shall  be  published  by  the  Secretary,  in  accordance 
with  the  provisions  of  this  section,  not  later  than  twelve  months  after 
the  date  of  enactment  of  this  Act.  Proposed  mandatory  health  and 
safety  standards  for  surface  work  areas  of  underground  coal  or  other 
mines,  in  addition  to  those  established  for  such  areas  under  this  Act, 
shall  be  published  by  the  Secretary,  in  accordance  with  the  provisions 
of  this  section,  not  later  than  twelve  months  after  the  date  of  enact- 
ment of  this  Act. 

(j)  All  interpretations,  regulations,  and  instructions  of  the  Secre- 
tary or  the  Director  of  the  Bureau  of  Mines,  in  effect  on  the  date  of 
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enactment  of  this  Act  and  not  inconsistent  with  any  provision  of  this 
Act,  shall  be  published  in  the  Federal  Register  and  shall  continue  in 
effect  until  modified  or  superseded  in  accordance  with  the  provisions 
of  this  Act.  j 

(k)  The  Secretary  shall  send  a  copy  of  every  proposed  standard  or 
regulation  at  the  time  of  publication  in  the  Federal  Register  to  the 
operator  of  each  coal  or  other  mine  and  the  representative  of  the  miners 
at  such  mine  and  such  copy  shall  be  immediately  posted  on  the  bulletin 
board  of  the  mine  by  the  operator  or  his  agent,  but  failure  to  receive 
such  notice  shall  not  relieve  anyone  of  the  obligation  to  comply  with 
such  standard  or  regulation. 

ADVISORY  COMMITTEES 

Sec.  102.  (a)  (1)  The  Secretary  shall  appoint  an  advisory  committee 
on  coal  or  other  mine  safety  research  composed  of — 

(A)  the  Director  of  the  Office  of  Science  and  Technology,  or 
his  delegate,  with  the  consent  of  the  Director ; 

(B )  the  Director  of  the  National  Bureau  of  Standards,  Depart- 
ment of  Commerce,  or  his  delegate,  with  the  consent  of  the 
Director; 

(C)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director;  and 

(D)  such  other  persons  as  the  Secretary  may  appoint  who  are 
knowledgeable  in  the  field  of  coal  or  other  mine  safety  research. 

The  Secretary  shall  designate  the  chairman  of  the  committee. 

(2)  The  advisory  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  on  matters  involving  or  relating  to  coal  or 
other  mine  safety  research.  The  Secretary  shall  consult  with,  and  con- 
sider the  recommendations  of,  such  committee  in  the. conduct  of  such 
research,  the  making  of  any  grant,  and  the  entering  into  of  contracts 
for  such  research. 

(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  pursuant  to  paragraph  (1)(D)  of  this 
subsection  shall  be  individuals  who  have  no  economic  interests  in  the 
coal  or  other  mining  industry,  and  who  are  not  operators,  miners,  or  offi- 
cers or  employees  of  the  Federal  Government  or  any  State  or  local 
government. 

(b)(1)  The  Secretary  of  Health,  Education,  and  Welfare  shall 
appoint  an  advisory  committee  on  coal  on  other  mine  health  research 
composed  of — 

(A)  the  Director,  Bureau  of  Mines,  or  his  delegate,  with  the 
consent  of  the  Director ; 

(B)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director ; 

(C)  the  Director  of  the  National  Institutes  of  Health,  or  his 
delegate,  with  the  consent  of  the  Director;  and 

(D)  such  other  persons  as  the  Secretary  of  Health,  Education, 
and  Welfare  may  appoint  who  are  knowledgeable  in  the  field 
of  coal  or  other  mine  health  research. 

The  Secretary  of  Health,  Education,  and  Welfare  shall  designate 
the  chairman  of  the  committee. 
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(2)  The  advisory  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  of  Health,  Education,  and  Welfare  on 
matte rs  involving  or  relating  to  coal  or  otlier  mine  health  research. 
The  Secretary  of  Health,  Education,  and  Welfare  shall  consult  with, 
and  consider  the  recommendations  of,  such  committee  in  the  conduct  of 
such  research,  the  making  of  any  grant,  and  the  entering  into  of  con- 
tracts for  such  research. 

(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  Health,  Education,  and  Welfare  pur- 
suant to  paragraph  (1)  (D)  of  this  subsection  shall  be  individuals  who 
have  no  economic  interests  in  the  coal  or  other  mining  industry,  and 
who  are  not  operators,  miners,  or  officers  or  employees  of  the  Federal 
Government  or  any  State  or  local  government. 

(c)  The  Secretary  or  the  Secretary  of  Health,  Education,  and  Wei" 
fare  may  appoint  other  advisory  committees  as  he  deems  appropriate 
to  advise  him  in  carrying  out  the  provisions  of  this  Act.  Ihe  Secre- 
tary or  the  Secretary  of  Health,  Education,  and  Welfare,  as  the  case 
may  be,  shall  appoint  the  chairman  of  each  such  committee,  who  shall 
be  an  individual  who  lias  no  economic  interest  in  the  coal  or  other  min- 
ing industry,  and  who  is  not  an  operator,  miner,  or  an  officer  or  em- 
ployee of  the  Federal  Government  or  any  State  or  local  government.  A 
majority  of  the  members  of  any  such  advisory  committee  appointed 
pursuant  to  this  subsection  shall  be  composed  of  individuals  who  have- 
no  economic  interests  in  the  coal  or  other  mining  industry,  and  who  are 
not  operators,  miners,  or  officers  or  employees  of  the  Federal  Govern- 
ment or  any  State  or  local  government. 

(d)  Advisory  committee  members,  other  than  officers  or  employees 
of  Federal,  State,  or  local  governments,  shall  be,  for  each  day  (includ- 
ing traveltime)  during  which  they  are  performing  committee  business, 
entitled  to  receive  compensation  at  a  rate  fixed  by  the  appropriate 
Secretary  but  not  in  excess  of  the  maximum  rate  of  pay  for  grade 
GS-18  as  provided  in  the  General  Schedule  under  section  5332  of  title 
5  of  the  United  States  Code,  and  shall,  notwithstanding  the  limita- 
tions of  sections  5703  and  5704  of  title  5  of  the  United  States  Code, 
be  fully  reimbursed  for  travel,  subsistence  and  related  expenses, 

INSPECTIONS    AND    INVESTIGATIONS 

Sec.  103.  (a)  Authorized  representatives  of  the  Secretary  shall 
make  frequent  inspections  and  investigations  in  coal  or  other  mines 
each  year  for  the  purpose  of  (1)  obtaining,  utilizing,  and  disseminat- 
ing information  relating  to  health  and  safety  conditions,  the  causes  of 
accidents  and  the  causes  of  diseases  and  physical  impairments  origi- 
nating in  such  mines,  (2)  gathering  information  with  respect  to  manda- 
tory health  or  safety  standards,  (3)  determining  whether  an  imminent 
danger  exists,  and  (4)  determining  whether  or  not  there  is  compliance 
with  the  mandatory  health  or  safety  standards  or  with  any  notice, 
order,  or  decision  issued  under  this  title.  In  carrying  out  the  require- 
ments of  clauses  (3)  and  (4)  of  this  subsection,  no  advance  notice  of 
an  inspection  shall  be  provided  to  any  person.  In  carrying  out  the 
requirements  of  clauses  (3)  and  (4)  of  this  subsection  in  each  under- 
ground coal  or  other  mine,  such  representatives  shall  make  inspections 
of  the  entire  mine  at  least  four  times  a  year. 
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(b)(1)  For  the  purpose  of  making  any  inspection  or  investigation 
under  this  Act,  the  Secretary  or  any  authorized  representative  of  the 
Secretary  shall  have  a  right  of  entry  to,  upon,  or  through  any  coal  or 
other  mine. 

(2)  For  the  purpose  of  developing  improved  mandatory  health 
standards,  the  Secretary  of  Health,  Education,  and  Welfare  or  his 
authorized  representative  shall  have  a  right  of  entry  to,  upon,  or 
through,  any  coal  or  other  mine. 

(3)  The  provisions  of  this  Act  relating  to  investigations  and  rec- 
ords shall  be  available  to  the  Secretary  of  Health,  Education,  and 
Welfare  to  enable  him  to  carry  out  his  functions  and  responsibilities 
under  this  Act. 

(c)  For  the  purpose  of  carrying  out  his  responsibilities  under  this 
Act,  including  the  enforcement  thereof,  the  Secretary  may  by  agree- 
ment utilize  with  or  without  reimbursement  the  services,  personnel, 
and  facilities  of  any  Federal  agency. 

(d)  For  the  purpose  of  making  any  investigation  of  any  accident  or 
other  occurrence  relating  to  health  or  safety  in  a  coal  or  other  mine,  the 
Secretary  may,  after  notice,  hold  public  hearings,  and  may  sign  and 
issue  subpenas  for  the  attendance  and  testimony  of  witnesses  and  the 
production  of  relevant  papers,  books,  and  documents,  and  administer 
oaths.  Witnesses  summoned  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States.  In  case  of 
contumacy  or  refusal  to  obey  a  subpena  served  upon  any  person  under 
this  section,  the  district  court  of  the  United  States  for  any  district 
in  which  such  person  is  found  or  resides  or  transacts  business,  upon 
application  by  the  United  States  and  after  notice  to  such  person,  shall 
have  jurisdiction  to  issue  an  order  requiring  such  person  to  appear 
and  give  testimony  before  the  Secretary  or  to  appear  and  produce 
documents  before  the  Secretary,  or  both,  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof. 

(e)  In  the  event  of  any  accident  occurring  in  a  coal  or  other  mine,  the 
operator  shall  notify  the  Secretary  thereof  and  shall  take  appropriate 
measures  to  prevent  the  destruction  of  any  evidence  which  would 
assist  in  investigating  the  cause  or  causes  thereof.  In  the  event  of  any 
accident  occurring  in  a  coal  or  other  mine  where  rescue  and  recovery 
work  is  necessary,  the  Secretary  or  an  authorized  representative  of  the 
Secretary  shall  take  whatever  action  he  deems  appropriate  to  protect 
the  life  of  any  person,  and  he  may,  if  he  deems  it  appropriate,  supervise 
and  direct  the  rescue  and  recovery  activity  in  such  mine. 

(f )  In  the  event  of  any  accident  occurring  in  a  coal  or  other  mine,  an 
authorized  representative  of  the  Secretary,  when  present,  may  issue 
such  orders  as  he  deems  appropriate  to  insure  the  safety  of  any  person 
in  the  coal  or  other  mine,  and  the  operator  of  such  mine  shall  obtain  the 
approval  of  such  representative,  in  consultation  with  appropriate 
State  representatives,  when  feasible,  of  any  plan  to  recover  any  person 
in  the  mine  or  to  recover  the  mine  or  to  return  affected  areas  of  the  mine 
to  normal. 

(g)  Whenever  a  representative  of  the  miners  has  reasonable  grounds 
to  believe  that  a  violation  of  a  mandatory  health  or  safety  standard 
exists,  or  an  imminent  danger  exists,  such  representative  shall  have  a 
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height  to  obtain  an  immediate  inspection  by  giving  notice  to  the  Sec- 
retary or  his  authorized  representative  of  such  violation  or  danger. 
Any  such  notice  shall  be  reduced  to  writing,  signed  by  the  representa- 
tive of  the  miners,  and  a  copy  shall  be  provided  the  operator  or  his 
agent  no  later  than  at  the  time  of  inspection,  except  that,  upon  the 
request  of  the  person  giving  such  notice,  his  name  and  the  names  of 
individual  miners  referred  to  therein  shall  not  appear  in  such  copy. 
Upon  receipt  of  such  notification,  a  special  inspection  shall  be  made 
as  soon  as  possible  to  determine  if  such  violation  or  danger  exists  in 
accordance  with  the  provisions  of  this  title. 

(h)  At  the  commencement  of  any  inspection  of  a  coal  or  other  mine 
by  an  authorized  representative  of  the  Secretary,  the  authorized  repre- 
sentative of  the  miners  at  the  mine  at  the  time  of  such  inspection  shall 
be  given  an  opportunity  to  accompany  the  authorized  representative  of 
the  Secretary  on  such  inspection. 

(i)  Whenever  the  Secretary  finds  that  a  mine  liberates  excessive 
quantities  of  methane  or  other  explosive  gas  during  its  operations, 
or  that  a  methane  or  other  gas  ignition  or  explosion  has  occurred  in 
such  mine  which  resulted  in  death  or  serious  injury  at  any  time  during 
the  previous  five  years,  or  that  there  exists  in  such  mine  other  especially 
hazardous  conditions,  he  shall  provide  a  minimum  of  one  spot  inspec- 
tion by  his  authorized  representative  of  all  or  part  of  such  mine  during 
every  five  working  days  at  irregular  intervals. 

FINDINGS,   NOTICES,   AND   ORDERS 

Sec.  104.  (a)  If,  upon  any  inspection  of  a  coal  or  other  mine,  an 
authorized  representative  ot  the  Secretary  finds  that  an  imminent 
danger  exists,  such  representative  shall  determine  the  area  throughout 
which  such  danger  exists,  and  thereupon  shall  issue  forthwith  an  order 
requiring  the  operator  of  the  mine  or  his  agent  to  cause  immediately 
all  persons,  except  those  referred  to  in  subsection  (d)  of  this  section, 
to  be  withdrawn  from,  and  to  be  prohibited  from  entering,  such  area 
until  an  authorized  representative  of  the  Secretary  determines  that 
such  imminent  danger  no  longer  exists. 

(b)  Except  as  provided  in  subsection  (i)  of  this  section,  if,  upon 
any  inspection  of  a  coal  or  other  mine,  an  authorized  representative  of 
the  Secretary  finds  that  there  has  been  a  violation  of  any  mandatory 
health  or  safety  standard  but  the  violation  has  not  created  an  imminent 
danger,  he  shall  issue  a  notice  to  the  operator  or  his  agent  fixing  a 
reasonable  time  for  the  abatement  of  the  violation.  If,  upon  the  expira- 
tion of  the  period  of  time  as  originally  fixed  or  subsequently  extended, 
an  authorized  representative  of  the  Secretary  finds  that  the  violation 
has  not  been  totally  abated,  and  if  he  also  finds  that  the  period  of  time 
should  not  be  further  extended,  he  shall  find  the  extent  of  the  area 
affected  by  the  violation  and  shall  promptly  issue  an  order  requiring 
the  operator  of  such  mine  or  his  agent  to  cause  immediately  all  per- 
sons, except  those  referred  to  in  subsection  (d)  of  this  section,  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  the 
violation  has  been  abated. 

(c)  ( 1 )  If ,  upon  any  inspection  of  a  coal  or  other  mine,  an  authorized 
representative  of  the  Secretary  finds  that  there  has  been  a  violation 
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of  .any  mandatory  health  or  safety  standard,  and  if  he- also  finds  that, 
"while  the  conditions  created  by  such  violation  do  not  cause  imminent 
danger,  such  violation  is  of  such  nature  as  could  significantly  and  sub- 
stantially contribute  to  the  cause  and  effect  of  a  mine  safety  or  health 
hazard,  and  if  he  finds  such  violation  to  be  caused  by  an  unwarrantable 
failure  of  such  operator  to  comply  with  such  mandatory  health  or 
safety  standards,  he  shall  include  such  finding  in  any  notice  given  to 
the  operator  under  this  Act.  If,  during  the  same  inspection  or  any 
subsequent  inspection  of  such  mine  within  ninety  days  after  the  issu- 
ance of  such  notice,  an  authorized  representative  of  the  Secretary 
finds  another  violation  of  any  mandatory  health  or  safety  standard 
m\d  finds  such  violation  to  be  also  caused  by  an  unwarrantable  fail- 
ure of  such  operator  to  so  comply,  he  shall  forthwith  issue  an  order 
requiring  the  operator  to  cause  all  persons  in  the  area  affected  by  such 
violation,  except  those  persons  referred  to  in  subsection  (d)  of  this 
section,  to  be  withdrawn  from,  and  to  be  prohibited  from  entering, 
such  area  until  an  authorized  representative  of  the  Secretary  deter- 
mines that  such  violation  has  been  abated. 

(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has 
been  issued  pursuant  to  paragraph  (1)  of  this  subsection,  a  with- 
drawal order  shall  promptly  be  issued  by  an  authorized  representative 
of  the  Secretary  who  finds  upon  any  subsequent  inspection  the  exist- 
ence in  such  mine  of  violations  similar  to  those  that  resulted  in  the 
issuance  of  the  withdrawal  order  under  paragraph  (1)  of  this  sub- 
section until  such  time  as  an  inspection  of  such  mine  discloses  no 
similar  violations.  Following  an  inspection  of  such  mine  which  dis- 
closes no  similar  violations,  the  provisions  of  paragraph  (1)  of  this 
subsection  shall  again  be  applicable  to  that  mine. 

(d)  The  following  persons  shall  not  be  required  to  be  withdrawn 
from,  or  prohibited  from  entering,  any  area  of  the  coal  or  other  mine 
subject  to  an  order  issued  under  this  section: 

(1)  any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  or  an  authorized  representative  of  the 
Secretary,  to  eliminate  the  condition  described  in;  the  order ; 

(2)  any  public  official  whose  official  duties  require  him  to  enter 
such  area ; 

(3)  any  representative  of  the  miners  in  such  mine  who  is,  in  the 
judgment  of  the  operator  or  an  authorized  representative  of  the 
Secretary,  qualified  to  make  coal  or  other  mine  examinations  or 
who  is  accompanied  by  such  a  person  and  whose  presence  in  such 
area  is  necessary  for  the  investigation  of  the  conditions  described 
in  the  order ;  and 

(4)  any  consultant  to  any  of  the  foregoing. 

(e)  Notices  and  orders  issued  pursuant  to  this  section  shall  contain 
a  detailed  description  of  the  conditions  or  practices  which  cause  and 
constitute  an  imminent  danger  or  a  violation  of  any  mandatory  health 
or  safety  standard  and,  where  appropriate,  a  description  of  the  area 
of  the  coal  or  other  mine  from  which  persons  must  be  withdrawn  and 
prohibited  from  entering. 

(f )  Each  notice  or  order  issued  under  this  section  shall  be  given 
promptly  to  the  operator  of  the  coal  or  other  mine  or  his  -agent  by  an 
Authorized  representative  of  the  Secretary  issuing  such  notice  or  order, 
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and  all  such  notices  and  orders  shall  be  in  writing  And  shall  be  signed 
by  such  representative. 

(g)  A  notice  or  order  issued  pursuant  to  this  section,  except  an 
order  issued  under  subsection  (h)  of  this  section,  may  be  modified  or 
terminated  by  an  authorized  representative  of  the  Secretary. 

(h)(1)  If,  upon  any  inspection  of  a  coal  or  other  mine,  an  author- 
ized representative  of  the  Secretary  finds  (A)  that  conditions  exist 
therein  which  have  not  yet  resulted  in  an  imminent  danger,  (B)  that 
such  conditions  cannot  be  effectively  abated  through  the  use  of  existing 
technology,  and  (C)  that  reasonable  assurance  cannot  be  provided 
that  the  continuance  of  mining  operations  under  such  conditions  will 
not  result  in  an  imminent  danger,  he  shall  determine  the  area  through- 
out which  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 
operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall  file  a 
copy  thereof,  incorporating  his  findings  therein,  with  the  Secretary 
and  with  the  representative  of  the  miners  of  such  mine.  Upon  receipt 
of  such  copy,  the  Secretary  shall  cause  such  further  investigation  to 
be  made  as  he  deems  appropriate,  including  an  opportunity  for  the 
operator  or  a  representative  of  the  miners  to  present  information 
relating  to  such  notice. 

(2)  Upon  the  conclusion  of  such  investigation  and  an  opportunity 
for  a  public  hearing  upon  request  by  any  interested  party,  the  Secre- 
tary shall  make  findings  of  fact,  and  shall  by  decision  incorporating 
such  findings  therein,  either  cancel  the  notice  issued  under  this  sub- 
section or  issue  an  order  requiring  the  operator  of  such  mine  to  cause 
all  persons  in  the  area  affected,  except  those  persons  referred  to  in 
subsection  (d)  of  this  section,  to  be  withdrawn  from,  and  be  pro- 
hibited from  entering,  such  area  until  the  Secretary,  after  a  public 
hearing  affording  all  interested  persons  an  opportunity  to  present 
their  views,  determines  that  such  conditions  have  been  abated.  Any 
hearing  under  this  paragraph  shall  be  of  record  and  shall  be  subject 
to  section  554  of  title  5  of  the  United  States  Code. 

(i)  If,  based  upon  samples  taken  and  analyzed  and  recorded  pur- 
suant to  section  202(a)  of  this  Act,  or  samples  taken  during  an  inspec- 
tion by  an  authorized  representative  of  the  Secretary,  the  applicable 
limit  on  the  concentration  of  respirable  dust  required  to  be  maintained 
under  this  Act  is  exceeded  and  thereby  violated,  the  Secretary  or  his 
authorized  representative  shall  issue  a  notice  fixing  a  reasonable  time 
for  the  abatement  of  the  violation.  During  such  time,  the  operator  of 
the  mine  shall  cause  samples  described  in  section  202(a)  of  this  Act 
to  be  taken  of  the  affected  area  during  each  production  shift.  If,  upon 
the  expiration  of  the  period  of  time  as  originally  fixed  or  subsequently 
extended,  the  Secretary  or  his  authorized  representative  finds  that 
the  period  of  time  should  not  be  further  extended,  he  shall  find  the 
extent  of  the  area  affected  by  the  violation  and  shall  promptly  issue 
an  order  requiring  the  operator  of  such  mine  or  his  agent  to  cause 
immediately  all  persons,  except  those  referred  to  in  subsection  (d)  of 
this  section,  to  be  withdrawn  from,  and  to  be  prohibited  from  enter- 
ing, such  area  until  the  Secretary  or  his  authorized  representative  has 
reason  to  believe,  based  on  actions  taken  by  the  operator,  that  such 
limit  will  be  complied  with  upon  the  resumption  of  production  in 
such  mine.  As  soon  as  possible  after  an  order  is  issued,  the  Secretary, 
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upon  request  of  the  operator,  shall  dispatch  to  the  mine  involved  a 
person  or  team  of  persons,  to  the  extent  such  persons  are  available, 
who  are  knowledgeable  in  the  methods  and  means  of  controlling  and 
reducing  respirable  dust.  Such  person  or  team  of  persons  shall  remain 
at  the  mine  involved  for  such  time  as  they  shall  deem  appropriate  to 
assist  the  operator  in  reducing  respirable  dust  concentrations.  While 
at  the  mine,  such  persons  may  require  the  operator  to  take  such  actions 
as  they  deem  appropriate  to  insure  the  health  of  any  person  in  the 
coal  or  other  mine. 

REVIEW  BY  THE  SECRETARY 

Sec.  105.  (a)  (1)  An  operator  issued  an  order  pursuant  to  the  pro- 
visions of  section  104  of  this  title,  or  any  representative  of  miners 
in  any  mine  affected  by  such  order  or  by  any  modification  or  termina- 
tion of  such  order,  may  apply  to  the  Secretary  for  review  of  the  order 
within  thirty  days  of  receipt  thereof  or  within  thirty  days  of  its  modi- 
fication or  termination.  An  operator  issued  a  notice  pursuant  to  section 
104(b)  or  (i)  of  this  title,  or  any  representative  of  miners  in  any 
mine  affected  by  such  notice,  may,  if  he  believes  that  the  period  of 
time  fixed  in  such  notice  for  the  abatement  of  the  violation  is  unreason- 
able, apply  to  the  Secretary  for  review  of  the  notice  within  thirty 
days  of  the  receipt  thereof.  The  applicant  shall  send  a  copy  of  such 
application  to  the  representative  of  miners  in  the  affected  mine,  or  the 
operator,  as  appropriate.  Upon  receipt  of  such  application,  the  Secre- 
tary shall  cause  such  investigation  to  be  made  as  he  deems  appropriate. 
Such  investigation  shall  provide  an  opportunity  for  a  public  hearing, 
at  the  request  of  the  operator  or  the  representative  of  miners  in  such 
mine,  to  enable  the  operator  and  the  representative  of  miners  in  such 
mine  to  present  information  relating  to  the  issuance  and  continuance 
of  such  order  or  the  modification  or  termination  thereof  or  to  the  time 
fixed  in  such  notice.  The  filing  of  an  application  for  review  under  this 
subsection  shall  not  operate  as  a  stay  of  any  order  or  notice. 

(2)  The  operator  and  the  representative  of  the  miners  shall  be  given 
written  notice  of  the  time  and  place  of  the  hearing  at  least  five  days 
prior  to  the  hearing.  Any  such  hearing  shall  be  of  record  and  shall  be 
subject  to  section  554  of  title  5  of  the  United  States  Code. 

(b)  Upon  receiving  the  report  of  such  investigation,  the  Secretary 
shall  make  findings  of  fact,  and  he  shall  issue  a  written  decision, 
incorporating  therein  an  order  vacating,  affirming,  modifying,  or  ter- 
minating the  order,  or  the  modification  or  termination  of  such  order, 
or  the  notice,  complained  of  and  incorporate  his  findings  therein. 

(c)  In  view  of  the  urgent  need  for  prompt  decision  of  matters  sub- 
mitted to  the  Secretary  under  this  section,  all  actions  which  the  Secre- 
tary takes  under  this  section  shall  be  taken  as  promptly  as  practicable, 
consistent  with  adequate  consideration  of  the  issues  involved. 

(d)  Pending  completion  of  the  investigation  required  by  this  sec- 
tion, the  applicant  may  file  with  the  Secretary  a  written  request  that 
the  Secretary  grant  temporary  relief  (1)  from  any  modification  or 
termination  of  any  order,  or  (2)  from  any  order  issued  under  section 
104  of  this  title,  except  an  order  issued  under  section  104(a)  of  this 
title,  together  with  a  detailed  statement  giving  reasons  for  granting 
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such  relief.  The  Secretary  may  grant  such  relief,  under  such  conditions 
as  he  may  prescribe,  if — 

(1)  a  hearing  has  been  held  in  which  all  parties  were  given  an 
opportunity  to  be  heard ; 

(2)  the  applicant  shows  that  there  is  substantial  likelihood 
that  the  findings  of  the  Secretary  will  be  favorable  to  the  appli- 
cant; and 

(3)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  coal  or  other  mine. 

No  temporary  relief  shall  be  granted  in  the  case  of  a  notice  issued 
under  section  104(b)  or  (i)  of  this  title. 

JUDICIAL  REVIEW 

Sec.  106.  (a)  Any  order  or  decision  issued  by  the  Secretary  or  the 
Panel  under  this  Act,  except  an  order  or  decision  under  section  109(a) 
of  this  Act,  shall  be  subject  to  judicial  review  by  the  United  States 
court  of  appeals  for  the  circuit  in  which  the  affected  mine  is  located, 
or  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  upon  the  filing  of  such  court  within  thirty  days  from  the  date 
of  such  order  or  decision  of  a  petition  by  any  person  aggrieved  by 
the  order  or  decision  praying  that  the  order  or  decision  be  modified 
or  set  aside  in  whole  or  in  part,  except  that  the  court  shall  not  consider 
such  petition  unless  such  person  has  exhausted  the  administrative 
remedies  available  under  this  Act.  A  copy  of  the  petition  shall  forth- 
with be  sent  by  registered  or  certified  mail  to  the  other  party  and  to 
the  Secretary  or  the  Panel,  and  thereupon  the  Secretary  or  the  Panel 
shall  certify  and  file  in  such  court  the  record  upon  which  the  order  or 
decision  complained  of  was  issued,  as  provided  in  section  2112  of  title 
28,  United  States  Code. 

(b)  The  court  shall  hear  such  petition  on  the  record  made  before 
the  Secretary  or  the  Panel.  The  findings  of  the  Secretary  or  the  Panel, 
if  supported  by  substantial  evidence  on  the  record  considered  as  a 
whole,  shall  be  conclusive.  The  court  may  affirm,  vacate,  or  modify  any 
order  or  decision  or  may  remand  the  proceedings  to  the  Secretary  or 
the  Panel  for  such  further  action  as  it  may  direct. 

(c)  (1)  In  the  case  of  a  proceeding  to  review  any  order  or  decision 
issued  by  the  Secretary  under  this  Act,  except  an  order  or  decision 
pertaining  to  an  order  issued  under  section  104(a)  of  this  title  or  an 
order  or  decision  pertaining  to  a  notice  issued  under  section  104  (b) 
or  (i)  of  this  title,  the  court  may,  under  such  conditions  as  it  may 
prescribe,  grant  such  temporary  relief  as  it  deems  appropriate  pend- 
ing final  determination  of  the  proceeding  if — 

(A)  all  parties  to  the  proceeding  have  been  notified  and  given 
an  opportunity  to  be  heard  on  a  request  for  temporary  relief ; 

(B)  the  person  requesting  such  relief  shows  that  there  is  a  sub- 
stantial likelihood  that  he  will  prevail  on  the  merits  of  the  final 
determination  of  the  proceeding ;  and 

(C)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  coal  or  other  mine. 

(2)  In  the  case  of  a  proceeding  to  review  any  order  or  decision 
issued  by  the  Panel  under  this  Act,  the  court  may,  under  such  condi- 
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tions  as  it  may  prescribe,  grant  such  temporary  relief  as  it  deems 
appropriate  pending  final  determination  of  the  proceeding  if— 

(A)  all  parties  to  the  proceeding  have  been  notified  and  given 
an  opportunity  to  be  heard  on  a  request  for  temporary  relief ;  and 

(B)  the  person  requesting  such  relief  shows  that  there  is  a  sub- 
stantial likelihood  that  he  will  prevail  on  the  merits  of  the  final 
determination  of  the  proceeding. 

(d)  The  judgment  of  the  court  shall  be  subject  to  review  only  by 
the  Supreme  Court  of  the  United  States  upon  a  writ  of  certiorari  or 
certification  as  provided  in  section  1254  of  title  28,  United  States 
Code. 

(e)  The  commencement  of  a  proceeding  under  this  section  shall  not, 
unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the  order 
or  decision  of  the  Secretary  or  the  Panel. 

(f)  Subject  to  the  direction  and  control  of  the  Attorney  General, 
as  provided  in  section  507(b)  of  title  28  of  the  United  States  Code, 
attorneys  appointed  by  the  Secretary  may  appear  for  and  represent 
him  in  any  proceeding  instituted  under  this  section. 

POSTING    OF    NOTICES,    ORDERS,    AND    DECISIONS 

Sec.  107.  (a)  At  each  coal  or  other  mine  there  shall  be  maintained  an 
office  with  a  conspicuous  sign  designating  it  as  the  office  of  the  mine, 
and  a  bulletin  board  at  such  office  or  at  some  conspicuous  place  near  an 
entrance  of  the  mine,  in  such  manner  that  notices,  orders,  and  decisions 
required  by  law  or  regulation  to  be  posted  on  the  mine  bulletin  board 
may  be  posted  thereon,  be  easily  visible  to  all  persons  desiring  to  read 
them,  and  be  protected  against  damage  by  weather  and  against  unau- 
thorized removal.  A  copy  of  any  notice,  order,  or  decision  required  by 
this  title  to  be  given  to  an  operator  shall  be  delivered  to  the  office  of 
the  affected  mine,  and  a  copy  shall  be  immediately  posted  on  the  bul- 
letin board  of  such  mine  by  the  operator  or  his  agent. 

(b)  The  Secretary  shall  cause  a  copy  of  any  notice,  order,  or  deci- 
sion required  by  this  Act  to  be  given  to  an  operator  to  be  mailed  im- 
mediately to  a  representative  of  the  miners  in  the  affected  mine,  and  to 
the  public  official  or  agency  of  the  State  charged  with  administering 
State  laws,  if  any,  relating  to  health  or  safety  in  such  mine.  Such 
notice,  order,  or  decision  shall  be  available  for  public  inspection. 

(c)  In  order  to  insure  prompt  compliance  with  any  notice,  order,  or 
decision  issued  under  this  Act,  the  authorized  representative  of  the 
Secretary  may  deliver  such  notice,  order,  or  decision  to  an  agent  of 
the  operator  and  such  agent  shall  immediately  take  appropriate  meas- 
ures to  insure  compliance  with  such  notice,  order,  or  decision. 

(d)  Each  operator  of  a  coal  or  other  mine  shall  file  with  the  Secretary 
the  name  and  address  of  such  mine  and  the  name  and  address  of  the  per- 
son who  controls  or  operates  the  mine.  Any  revisions  in  such  names 
or  addresses  shall  be  promptly  filed  with  the  Secretary.  Each  operator 
of  a  coal  or  other  mine  shall  designate  a  responsible  official  at  such  time 
asthe  principal  officer  in  charge  of  health  and  safety  at  such  mine  and 
such  official  shall  receive  a  copy  of  any  notice,  order,  or  decision  issued 
under  this  Act  affecting  such  mine.  In  any  case,  where  the  coal  or  other 
mme  is  subject  to  the  control  of  anv  person  not  directly  involved  in  the 
daily  operations  of  the  coal  or  other  mine,  there  shall'be  filed  with  the 
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Secretary  the  name  and  address  of  such  person  and  the  name  and  ad- 
dress  of  a  principal  official  of  such  person  who  shall  have  overall  re- 
sponsibility for  the  conduct  of  an  effective  health  and  safety  program 
at  any  coal  or  other  mine  subject  to  the  control  of  such  person  and  such 
official  shall  receive  R  copy  of  any  notice,  order,  or  decision  issued  af- 

ng  any  such  mine.  The  mere  designation  of  a  health  and  safety 
official  under  this  subsection  shall  not  be  construed  as  making  such  offi- 

-  abject  to  any  penalty  under  this  Act. 


INJUNCTIONS 


Si  C  108.  The  Secretary  may  institute  a  civil  action  for  relief,  in- 
cluding a  permanent  or  temporary  injunction,  restraining  order,  or  any 
other  appropriate  order  in  the  district  court  of  the  United  States  for 
the  district  in  which  a  coal  or  other  mine  is  located  or  in  which  the  oper- 
ator of  such  mine  has  his  principal  office,  whenever  such  operator  or  his 
agent  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 
decision  issued  under  this  Act,  or  (b)  interferes  with,  hinders,  or 
delays  the  Secretary  or  his  authorized  representative,  or  the  Secretary 
of  Health,  Education,  and  Welfare  or  his  authorized  representative, 
in  carrying  out  the  provisions  of  this  Act,  or  (c)  refuses  to  admit  such 
representatives  to  the  mine,  or  (d)  refuses  to  permit  the  inspection 
of  the  mine,  or  the  investigation  of  an  accident  or  occupational  disease 
occurring  in,  or  connected  with,  such  mine,  or  (e)  refuses  to  furnish 
any  information  or  report  requested  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  provisions 
of  tii  or  (f)  refuses  to  permit  access  to,  and  copying  of,  such 

records  as  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare  determines  necessary  in  carrying  out  the  provisions  of  this 
Act.  Each  court  shall  have  jurisdiction  to  provide  such  relief  as  may 
be  appropriate.  Temporary  restraining  orders  shall  be  issued  in  ac- 
cordance with  Rule  65  of  the  Federal  Rules  of  Civil  Procedure,  as 
amended,  except  that  the  time  limit  in  such  orders,  when  issued  with- 
out notice,  shall  be  seven  days  from  the  date  of  entry.  Except  as  other- 
wise provided  herein,  any  relief  granted  by  the  court  to  enforce  an 
order  under  clause  (a)  of  this  section  shall  continue  in  effect  until 
the  completion  or  final  termination  of  all  proceedings  for  review  of 
such  order  under  this  title,  unless  prior  thereto,  the  district  court 
granting  such  relief  sets  it  aside  or  modifies  it.  In  actions  under  this 
section,  subject  to  the  direction  and  control  of  the  Attorney  General, 
as  provided  in  section  507(b)  of  title  28  of  the  United  States  Code, 
attorneys  appointed  by  the  Secretary  may  appear  for  and  represent 
him.  In  any  action  instituted  under  this  section  to  enforce  an  order 
or  decision  issued  by  the  Secretary  after  a  public  hearing  in  accord- 
ance with  section  554  of  title  5  of  the  United  States  Code,  the  findings 
of  the  Secretary,  if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  shall  be  conclusive. 


PENALTIES 


Sec.  109.  (a)  (1)  The  operator  of  a  coal  or  other  mine  in  which  a 
violation  occurs  of  a  mandatory  health  or  safety  standard  or  who 
violates  any  other  provision  of  this  Act,  except  the  provisions  of  title  4, 
shall  be  assessed  a  civil  penalty  by  the  Secretary  under  paragraph  (3) 
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of  this  subsection  which  penalty  shall  not  be  more  than  $10,000  for  each 
such  violation.  Each  occurrence  of  a  violation  of  a  mandatory  health 
or  safety  standard  may  constitute  a  separate  offense.  In  determining 
the  amount  of  the  penalty,  the  Secretary  shall  consider  the  operators 
history  of  previous  violations,  the  appropriateness  of  such  penalty  to 
the  size  of  the  business  of  the  operator  charged,  whether  the  operator 
was  negligent,  the  effect  on  the  operator's  ability  to  continue  in  busi- 
ness, the  gravity  of  the  violation,  and  the  demonstrated  good  faith  of 
the  operator  charged  in  attempting  to  achieve  rapid  compliance  after 
notification  of  a  violation. 

(2)  Any  miner  who  willfully  violates  the  mandatory  safety  stand- 
ards relating  to  smoking  or  the  carrying  of  smoking  materials,. 
matches,  or  lighters  shall  be  subject  to  a  civil  penalty  assessed  by  the 
Secretary  under  paragraph  (3)  of  this  subsection,  which  penalty 
shall  not  be  more  than  $250  for  each  occurrence  of  such  violation. 

(3)  A  civil  penalty  shall  be  assessed  by  the  Secretary  only  after  the 
person  charged  with  a  violation  under  this  Act  has  been  given  an 
opportunity  for  a  public  hearing  and  the  Secretary  has  determined, 
by  decision  incorporating  his  findings  of  fact  therein,  that  a  viola- 
tion did  occur,  and  the  amount  of  the  penalty  which  is  warranted, 
and  incorporating,  when  appropriate,  an  order  therein  requiring  that 
the  penalty  be  paid.  Where  appropriate,  the  Secretary  shall  consoli- 
date such  'hearings  with  other  proceedings  under  section  105  of  this 
title.  Any  hearing  under  this  section  shall  be  of  record  and  shall  be 
subject  to  section  554  of  title  5  of  the  United  States  Code. 

(4)  If  the  person  against  whom  a  civil  penalty  is  assessed  fails  to 
pay  the  penalty  within  the  time  prescribed  in  such  order,  the  Secretary 
shall  file  a  petition  for  enforcement  of  such  order  in  any  appropriate 
district  court  of  the  United  States.  The  petition  shall  designate  the 
person  against  whom  the  order  is  sought  to  be  enforced  as  the  respond- 
ent. A  copy  of  the  petition  shall  forthwith  be  sent  by  registered  or 
certified  mail  to  the  respondent  and  to  the  representative  of  the  miners' 
in  the  affected  mine  or  the  operator,  as  the  case  may  be,  and  thereupon 
the  Secretary  shall  certify  and  file  in  such  court  the  record  upon  which 
such  order  sought  to  be  enforced  was  issued.  The  court  shall  have 
jurisdiction  to  enter  a  judgment  enforcing,  modifying,  and  enforcing 
as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order  and 
decision  of  the  Secretary  or  it  may  remand  the  proceedings  to  the 
Secretary  for  such  further  action  as  it  may  direct.  The  court  shall  con- 
sider and  determine  de  novo  all  relevant  issues,  except  issues  of  fact 
which  were  or  could  have  been  litigated  in  review  proceedings  before 
a  court  of  appeals  under  section  106  of  this  Act,  and  upon  the  reouest 
of  the  respondent,  such  issues  of  fact  which  are  in  dispute  shall  be 
submitted  to  a  jury.  On  the  basis  of  the  jury's  findings,  the  court  shall 
determine  the  amount  of  the  penalty  to  be  imposed.  Subiect  to  the 
direction  and  control  of  the  Attornev  General,  as  provided  in  sec- 
tion 507(b)  of  title  28  of  the  United  States  Code,  attorneys  appointed 
by  the  Secretary  may  appear  for  and  represent  him  in  any  action  to 
enforce  an  order  assessing  civil  penalties  under  this  paragraph. 

(b)  Any  operator  who  willfully  violates  a  mandatory  health  or 
safety  standard,  or  knowingly  violates  or  fails  or  refuses  to  comply 
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-svith  any  order  issued  under  section  104  of  this  title,  or  any  order 
incorporated  in  a  final  decision  issued  under  this  title,  except  an  order 
incorporated  in  a  decision  under  subsection  (a)  of  this  section  or 
section  110(b)  (2)  of  this  title,  shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $25,000,  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both,  except  that  if  the  conviction  is  for  a  violation 
committeed  after  the  first  conviction  of  such  operator  under  this  Act, 
punishment  shall  be  by  a  fine  of  not  more  than  $50,000,  or  by  imprison- 
ment for  not  more  than  five  years,  or  by  both. 

(c)  Whenever  a  corporate  operator  violates  a  mandatory  health  or 
safety  standard  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  this  Act  or  any  order  incorporated  in  a 
final  decision  issued  under  this  Act,  except  an  order  incorporated  in 
a  decision  issued  under  subsection  (a)  of  tins  section  or  section  110 
(b)  (2)  of  this  title,  any  director,  officer,  or  agent  of  such  corporation 
who  knowingly  authorized,  ordered,  or  carried  out  such  violation,  fail- 
ure, or  refusal  shall  be  subject  to  the  same  civil  penalties,  fines,  and 
imprisonment  that  may  be  imposed  upon  a  person  under  subsection 
(a)  and  (b)  of  this  section. 

(d)  Whoever  knowingly  makes  any  false  statement,  representation, 
or  certification  in  any  application,  record,  report,  plan,  or  other  docu- 
ment filed  or  required  to  be  maintained  pursuant  to  this  Act  or  any 
order  or  decision  issued  under  this  Act  shall,  upon  conviction,  be  pun- 
ished by  a  fine  of  not  more  than  $10,000,  or  by  imprisonment  for  not 
more  than  six  months,  or  by  both. 

(e)  Whoever  knowingly  distributes,  sells,  offers  for  sale,  introduces, 
or  delivers  in  commerce  any  equipment  for  use  in  a  coal  or  other  mine, 
including,  but  not  limited  to.  components  and  accessories  of  such 
equipment,  which  is  represented  as  complying  with  the  provisions  of 
this  Act,  or  with  any  specification  or  regulations  of  the  Secretary  appli- 
cable to  such  equipment,  and  which  does  not  so  comply,  shall,  upon 
conviction,  be  subject  to  the  same  fine  and  imprisonment  that  may  be 
imposed  upon  a  person  under  subsection  (d)  of  this  section. 

ENTITLEMENT  OF  MIXERS 

Sec.  110.  (a)  If  a  coal  or  other  mine  or  area  of  a  coal  or  other  mine  is 
closed  by  an  order  issued  under  section  104  of  this  title,  all  miners  work- 
ing during  the  shift  when  such  order  was  issued  who  are  idled  by  such 
order  shall  be  entitled  to  full  compensation  by  the  operator  at  their  reg- 
ular rates  of  pay  for  the  period  the}-  are  idled,  but  for  not  more  than 
the  balance  of  such  shift.  If  such  order  is  not  terminated  prior  to  the 
next  working  shift,  all  miners  on  that  shift  who  are  idled  by  such  order 
shall  be  entitled  to  full  compensation  by  the  operator  at  their  regular 
rates  of  pay  for  the  period  they  are  idled,  but  for  not  more  than  four 
hours  of  such  shift.  If  a  coal  or  other  mine  or  area  of  a  coal  or  other 
mine  is  closed  by  an  order  issued  under  section  104  of  this  title  for  an 
unwarrantable  failure  of  the  operator  to  comply  with  any  health  or 
safety  standard,  all  miners  who  are  idled  due  to  such  order  shall  be 
fully  compensated,  after  all  interested  parties  are  given  an  opportunity 
for  a  public  hearing  on  such  compensation  and  after  such  order  is  final, 
by  the  operator  for  lost  time  at  their  regular  rates  of  pay  for  such  time 
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as  the  miners  are  idled  by  such  closing,  or  for  one  week,  whichever  is 
the  lesser.  Whenever  an  operator  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  section  104  of  this  Act,  all  miners  em- 
ployed at  the  affected  mine  who  would  be  withdrawn  from,  or  pre- 
vented from  entering,  such  mine  or  area  thereof  as  a  result  of  such 
order  shall  be  entitled  to  full  compensation  by  the  operator  at  their 
regular  rates  of  pay,  in  addition  to  pay  received  for  work  performed 
after  such  order  was  issued,  for  the  period  beginning  when  such  order 
was  issued  and  ending  when  such  order  is  complied  with,  vacated,  or 
terminated. 

(b)  (1)  No  person  shall  discharge  or  in  any  other  way  discriminate 
against  or  cause  to  be  discharged  or  discriminated  against  any  miner 
or  any  authorized  representative  of  miners  by  reason  of  the  fact  that 
such  miner  or  representative  (A)  has  notified  the  Secretary  or  his 
authorized  representative  of  any  alleged  violation  or  danger,  (B)  has 
filed,  instituted,  or  caused  to  be  filed  or  instituted  any  proceeding 
under  this  Act,  or  (C)  has  testified  or  is  about  to  testify  in  any  pro- 
ceeding resulting  from  the  administration  or  enforcement  of  the 
provisions  of  this  Act. 

(2)  Any  miner  or  a  representative  of  miners  who  believes  that  he 
has  been  discharged  or  otherwise  discriminated  against  by  any  person 
in  violation  of  paragraph  (1)  of  this  subsection  may,  within  thirty 
days  after  such  violation  occurs,  apply  to  the  Secretary  for  a  review 
of  such  alleged  discharge  or  discrimination.  A  copy  of  the  application 
shall  be  sent  to  such  person  who  shall  be  the  respondent.  Upon  receipt 
of  such  application,  the  Secretary  shall  cause  such  investigation  to  be 
made  as  he  deems  appropriate.  Such  investigation  shall  provide  an 
opportunity  for  a  public  hearing  at  the  request  of  any  party  to  enable 
the  parties  to  present  information  relating  to  such  violation.  The 
parties  shall  be  given  written  notice  of  the  time  and  place  of  the  hear- 
ing at  least  five  days  prior  to  the  hearing.  Any  such  hearing  shall  be 
of  record  and  shall  be  subject  to  section  554  of  title  5  of  the  United 
States  Code.  Upon  receiving  the  report  of  such  investigation,  the 
Secretary  shall  make  findings  of  fact.  If  he  finds  that  such  violation 
did  occur,  he  shall  issue  a  decision,  incorporating  an  order  therein, 
requiring  the  person  committing  such  violation  to  take  such  affirma- 
tive action  to  abate  the  violation  as  the  Secretary  deems  appropriate, 
including,  but  not  limited  to,  the  rehiring  or  reinstatement  of  the 
miner  or  representative  of  miners  to  his  former  position  with  back 
pay.  If  he  finds  that  there  was  no  such  violation,  he  shall  issue  an  order 
denying  the  application.  Such  order  shall  incorporate  the  Secretary's 
findings  therein.  Any  order  issued  by  the  Secretary  under  this  para- 
graph shall  be  subject  to  judicial  review  in  accordance  with  section 
106  of  this  Act.  Violations  by  any  person  of  paragraph  (1)  of  this 
subsection  shall  be  subject  to  the  provisions  of  sections  108  and  109(a) 
of  this  title. 

(3)  Whenever  an  order  is  issued  under  this  subsection,  at  the  request 
of  the  applicant,  a  sum  equal  to  the  aggregate  amount  of  all  costs  and 
expenses  (including  the  attorney's  fees)  as  determined  by  the  Secre- 
try  to  have  been  reasonably  incurred  by  the  applicant  for,  or  in  con- 
nection with,  the  institution  and  prosecution  of  such  proceedings,  shall 
be  assessed  against  the  person  committing  such  violation. 
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Sec.  111.  (a)  All  accidents,  including  unintentional  roof  fulls 
(except  in  any  abandoned  panels  or  in  areas  which  are  inaccessible 
or  unsafe  for  inspections),  shall  he  investigated  by  the  operator  or  his 
agent  to  determine  the  cause  and  the  means  of  preventing  a  recurrence. 
Records  of  such  accidents,  roof  falls,  and  investigations  shall  he  kept 
and  \)io  information  shall  he  made  available  to  the  Secretary  or  his 
authorized  representative  and  the  appropriate  State  agency.  Such 
records  shall  be  open  for  inspection  by  interested  persons.  Such  rec- 
ords shall  include  man-hours  worked  and  shall  be  reported  for  periods 
determined  by  the  Secretary,  but  at  least  annually. 

(b)  In  addition  to  such  records  as  are  specifically  required  by  this 
Act,  every  operai  <>al  or  other  mine  s>iall  establish  and  maintain 

such  records,  make  such  reports,  and  provide  such  information,  as  the 
Secretary  may  reasonably  require  from  time  to  time  to  enable  him  to 
perform  his  functions  under  this  Act.  The  Secretary  is  authorized  to 
compile,  analyze,  and  publish,  either  in  summary  or  detailed  form, 
such  reports  or  information  so  obtained.  Except  to  the  extent  other- 
wise specifically  provided  by  this  Act.  all  records,  information,  re- 
ports, findings,  notices,  orders,  or  derisions  required  or  issued  pur- 
suant to  or  under  this  Act  may  be  published  from  time  to  time,  may 
be  released  to  any  interested  person,  and  shall  be  made  available  for 
public  inspection. 


TITLE  V— ADMINISTRATION- 
RESEARCH 

Sec.  501.  (a)  The  Secretary  of  the  I  ntrr'tor  and  the  Secretary  of 
Health,  Education,  and  Welfare,  as  appropriate,  shall  conduct  such 
studies,  research,  experiments,  and  demonstrations  as  may  be 
appropriate — 

(1)  to  improve  working  conditions  and  practices  in  coal  or 
other  mines,  and  to  prevent  accidents  and  occupational  diseases 
originating  in  the  coal  or  other  mining  industry; 

(2)  to  develop  new  or  improved  methods  of  recovering  persons 
in  coal  or  other  mines  after  an  accident; 

(3)  to  develop  new  or  improved  means  and  methods  of  com- 
munication from  the  surface  to  the  underground  area  of  a  coal  or 
other  mine ; 

(4)  to  develop  new  or  improved  means  and  methods  of  reduc- 
ing concentrations  of  respirable  dust  in  the  mine  atmosphere  of 
active  workings  of  the  coal  or  other  mine ; 

(5)  to  develoo  epidemiological  information  to  (A)  identify 
and  define  positive  factors  involved  in  occupational  diseases  of 
miners,  (B)  provide  information  on  the  incidence  and  prevalence 
of  pneumoconiosis  and  other  respiratory  ailments  of  miners,  and 
(C)  improve  mandatory  health  standards; 

(6)  to  develop  techniques  for  the  prevention  and  control  of 
occupational  diseases  of  miners,  including  tests  for  hypersuscep- 
tibility  and  early  detection ; 
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(7)  to  evaluate  the  effect  on  bodily  impairment  and  occupa- 
tional disability  of  miners  afflicted  with  an  occupational  disease  ; 

(8)  to  prepare  and  publish  from  time  to  time,  reports  on  all 
significant  aspects  of  occupational  diseases  of  miners  as  well  as 
on  the  medical  aspects  of  injuries,  other  than  diseases,  which  are 
revealed  by  the  research  carried  on  pursuant  to  this  subsection; 

(9)  to  study  the  relationship  between  coal  or  other  mine  en- 
vironments and  occupational  diseases  of  miners; 

(10)  to  develop  new  and  improved  underground  equipment  and 
other  sources  of  power  for  such  equipment  which  will  provide 
greater  safety ;  and 

(11)  for  such  other  purposes  as  they  deem  necessary  to  carry 
out  the  purposes  of  this  Act. 

(b)  Activities  under  this  section  in  the  field  of  coal  and  other  mine 
health  shall  be  carried  out  by  the  Secretary  of  Health,  Education,  and 
Welfare  through  the  National  Institute  for  Occupational  Safety  and 
Health  established  under  the  Occupational  Safety  and  Health  Act  of 
1970;  and  activities  under  this  section  in  the  field  of  coal  or  oilier  mine 
safety  shall  be  carried  out  by  the  Secretary  of  the  Interior  in  coordina- 
tion with  the  Secretary. 

(c)  In  carrying  out  the  provisions  for  research,  demonstrations,  ex- 
periments, studies,  training,  and  education  under  this  section  and 
sections  301(b)  and  502(a)  of  this  Act,  the  Secretary  and  the  Secre- 
tary of  Health,  Education,  and  Welfare  may  enter  into  contracts  with, 
and  make  grants  to,  public  and  private  agencies  and  organizations 
and  individuals.  No  research,  demonstrations,  or  experiments  shall  be 
carried  out,  contracted  for,  sponsored,  cosponsored,  or  authorized 
under  authority  of  this  Act,  unless  all  information,  uses,  products, 
processes,  patents,  and  other  developments  resulting  from  such  re- 
search, demonstrations,  or  experiments  will  (with  such  exception  and 
limitation,  if  any,  as  the  Secretary  or  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  may  find  to  be  necessary  in  the  public  interest) 
be  available  to  the  general  public. 

(d)  The  Secretary  of  Health,  Education,  and  Welfare  shall  also 
conduct  studies  and  research  into  matters  involving  the  protection  of 
life  and  the  prevention  of  diseases  in  connection  with  persons,  who 
although  not  miners,  work  with,  or  around  the  products  of,  coal  or 
other  mines  in  areas  outside  of  such  mines  and  under  conditions  which 
may  adversely  affect  the  health  and  well-being  of  such  persons. 


TRAINING   AND  EDUCATION 

Sec.  502.  (a)  The  Secretary  shall  expand  programs  for  the  educa- 
tion and  training  of  operators  and  agents  thereof,  and  miners  in — 

(1)  the  recognition,  avoidance,  and  prevention  of  accidents  or 
unsafe  or  unhealthful  working  conditions  in  coal  or  other  mines ; 
and 

(2)  in  the  use  of  flame  safety  lamps,  permissible  methane  detec- 
tors, and  other  means  approved  by  the  Secretary  for  detecting 
methane  and  other  explosive  gases  accurately. 

(b)  The  Secretary  shall,  to  the  greatest  extent  possible,  provide 
technical  assistance  to  operators  in  meeting  the  requirements  of  this 
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Act  and  in  further  improving  the  health  and  safety  conditions  and 
practices  in  coal  or  other  mines. 

(c)(1)  The  National  Mine,  Health  and  Safety  Academy  shall  be 
maintained  as  an  agency  of  the  Department  of  tlie  Interior,  The 
Academy  shall  be  responsible  for  the  training  of  mine  safety  and 
health  inspectors  vmder  section  505  of  this  Act,  and  in  training  of 
technical  support  personnel  of  the  Mine  Safety  a/ul  Health  Adminis- 
tration established  under  section  302  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977 ;  and  for  any  other  training  pro- 
grams for  mine  inspectors*  mining  personnel*  or  otlier  persons  as  the 
Secretaries  of  Labor  and  1  nt<  Hot  mall  designate.  In  performing  this 
function,  the  Academy  shall  liave  the  authority  to  enter  into  coopera- 
tive educational  and  trowing  agreements  with  educational  institutions, 
State  governments^  labor  arc  Otis,  and  mine  operators  and  re- 

lated industries*  Such  training  shall  be  conducted  by  the  Academy 
in  accordance  with  ciirricuhim  needs  and  assignment  of  instructional 
personnel  established  by  the  tu 

(2)  In  performing  its  function  pursuant  to  this  section,  the  National 
Mine  Health  and  Safety  Academy  shall  use  the  facilities  and  per- 
sonnel of  the  Department  of  the  Interior,  and  such  other  personnel 
as  shall  be  mutually  agreed  upon  by  thi  Secretaries  of  Labor  and 
Interior.  The  Secretary  of  the  Interior,  upon  request  by  the  Academy, 
shall  appoint  or  assign  to  the  A  cademy  such  officers  and  employees  as 
the  Director  of  the  Academy  deems  necessary  for  the  perfomwnce  of 
the  duties  and  functions  of  the  Academy. 

(3)  The  Secretary/  of  the,  Interior  shall  conduct  his  safety  research 
responsibilities  under  section.  SOI  of  this  Act  in  coordination  with  the 
Secretary  of  Labor*  and  the  Secretaries  of  Labor  and  the  Interior 
are  authorized  to  enter  into  contractual  or  other  agreements  for  the 
performance  of  such  safety  related  research. 

A-SISTAXCE   TO    STATES 

Sec.  503.  (a)  The  Secretary,  in  coordination  with  the  Secretary  of 
Health,  Education,  and  Welfare  and  the  Secretary  of  Labor,  is 
authorized  to  make  grants  in  accordance  with  an  application  approved 
under  this  section  to  any  State  in  which  coal  or  other  mining  takes 
place — 

(1)  to  assist  such  State  in  developing  and  enforcing  effective 
coal  or  other  mine  health  and  safety  laws  and  regulations  consist- 
ent with  the  provisions  of  section  506  of  this  Act  ; 

(2)  to  improve  State  workmen's  compensation  and  occupa- 
tional disease  laws  and  programs  related  to  coal  or  otlier  mine 
employment;  and 

(3)  to  promote  Federal-State  coordination  and  cooperation 
in  improving  the  health  and  safety  conditions  in  the  coal  or  other 
mines. 

(b)  The  Secretary  shall  approve  any  application  or  any  modifica- 
tion thereof,  submitted  under  this  section  by  a  State,  through  its  offi- 
cial coal  or  other  mine  inspection  or  safety  agency,  which — 

(1)  sets  forth  the  programs,  policies,  and  methods  to  be  fol- 
lowed in  carrying  out  the  application  in  accordance  with  the  pur- 
poses of  subsection  (a)  of  this  section ; 
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(2)  provides  research  and  planning  studies  to  carry  out  plans 
•designed  to  improve  State  workmen's  compensation  and  occupa- 
tional disease  laws  and  programs,  as  they  relate  to  compensation 
to  miners  for  occupationally  caused  diseases  and  injuries  arising 
out  of  employment  in  any  coal  or  other  mine ; 

(3)  designates  such  State  coal  or  other  mine  inspection  or  safety 
agency  as  the  sole  agency  responsible  for  administering  grants 
under  this  section  throughout  the  State,  and  contains  satisfactory 
evidence  that  such  agency  will  have  the  authority  to  carry  out 
the  purposes  of  this  section ; 

(4)  gives  assurances  that  such  agency  has  or  will  employ  an 
adequate  and  competent  staff  of  trained  inspectors  qualified 
under  the  laws  of  such  State  to  make  coal  or  other  mine  inspec- 
tions within  such  State ; 

(5)  provides  for  the  extension  and  improvement  of  the  State 
program  for  the  improvement  of  coal  or  other  mine  health  and 
safety  in  the  State,  and  provides  that  no  advance  notice  of  an  in- 
spection will  be  provided  anyone ; 

(6)  provides  such  fiscal  control  and  fund  accounting  proce- 
dures as  may  be  appropriate  to  assure  proper  disbursement  and 
accounting  of  grants  made  to  the  States  under  this  section; 

(7)  provides  that  the  designated  agency  will  make  such  reports 
to  the  Secretary  in  such  form  and  containing  such  information  as 
the  Secretary  may  from  time  to  time  require; 

(8)  contains  assurances  that  grants  provided  under  this  sec- 
tion will  supplement,  not  supplant,  existing  State  coal  mine  health 
and  safety  programs ;  and 

(9)  meets  additional  conditions  which  the  Secretary  may  pre- 
scribe in  furtherance  of,  and  consistent  with,  the  purposes  of  this 
section. 
******* 

(f)  The  Secretary  shall  cooperate  with  such  State  in  carrying  out 
the  application  or  modification  thereof  and  shall,  as  appropriate, 
develop  and,  where  appropriate,  construct  facilities  for,  and  finance  a 
program  of,  training  of  Federal  and  State  inspectors  jointly.  The 
Secretary  shall  also  cooperate  with  such  State  in  establishing  a  system 
by  which  State  and  Federal  inspection  reports  of  coal  or  other  mines 
located  in  the  State  are  exchanged  for  the  purpose  of  improving  health 
and  safety  conditions  in  such  mines. 

(g).  The  amount  granted  to  any  coal  or  other  mining  State  for  a 
fiscal  year  under  this  section  shall  not  exceed  80  per  centum  of  the 
amount  expanded  by  such  State  in  such  year  for  carrying  out  such 
application. 


inspectors;  qualifications;  training 

Sec.  505.  The  Secretary  may,  subject  to  the  civil  service  laws, 
appoint  such  employees  as  he  deems  requisite  for  the  administration 
of  this  Act  and  prescribe  their  duties.  Persons  appointed  as  author- 
ized representatives  of  the  Secretary  shall  be  qualified  by  practical 
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experience  in  [the  mining  of  coal]  mining  or  by  experience  as  a  prac- 
tical mining  engineer  or  by  education:  Provided,  however,  That,  to 
the  maximum  extent  feasible,  in  the  selection  of  persons  for  appoint- 
ment  as  mine  inspectors,  no  person  shall  be  so  selected  unless  he  has 
the  basic  qualification  of  at  least  five  years  practical  mining  experi- 
ence and  tn  assigning  mine  inspectors  to  the  inspection  and  investi- 
gation of  individual  mines,  due  consideration  shall  be  given  to  the 
extent  possible  to  their  previous  experience  in  the  particular  type  of 
mining  operation  where  such  inspections  are  to  be  made.  Persons 
appointed  to  assist  such  representatives  in  the  taking  of  samples  of 
respirable  dust  for  the  purpose  of  enforcing  title  II  of  this  Act  shall 
be  qualified  by  training,  experience,  or  education.  The  provisions  of 
section  201  of  the  Revenue  and  Expenditure  Control  Act  of  1968  (82 
Stat.  251,  1270)  shall  not  apply  with  respect  to  the  appointment  of 
such  authorized  representatives  of  the  Secretary  or  to  persons 
appointed  to  assist  such  representatives  and  to  carry  out  the  pro- 
visions of  this  Act,  and,  in  applying  the  provisions  of  such  section 
to  other  agencies  under  the  Secretary  and  to  other  agencies  of  the 
Government,  such  appointed  persons  shall  not  l>e  taken  into  account. 
Such  persons  shall  be  adequately  trained  by  the  Secretary.  The  Secre- 
tary shall  develop  programs  with  educational  institutions  and  oper- 
ators designed  to  enable  persons  to  qualify  for  positions  in  the 
administration  of  this  Act.  In  select  in  g  persons  and  training  and 
retraining  persons  to  carry  out  the  provisions  of  this  Act,  the  Secre- 
tary shall  work  with  appropriate  educational  institutions,  operators, 
and  representatives  of  miners  in  developing  and  maintaining  adequate 
programs  for  the  training  and  continuing  education  of  persons,  par- 
ticularly inspectors,  and  where  appropriate,  the  Secretary  snail 
cooperate  with  such  institutions  in  carrying  out  the  provisions  of 
this  section  by  providing  financial  and  technical  assistance  to  such 
institutions. 

EFFECT    ON    STATE    LAWS 

Sec.  506.  (a)  No  State  law  in  effect  on  the  date  of  enactment  of  this 
Act  or  which,  may  become  effective  thereafter  shall  be  superseded  by 
any  provision  of  this  Act  or  order  issued  or  any  mandatory  health  or 
safety  standard,  except  insofar  as  such  State  law  is  in  conflict  with  this 
Act  or  with  any  order  issued  or  any  mandatory  health  or  safety 
standard. 

(b)  The  provisions  of  any  State  law  or  regulation  in  effect  upon  the 
operative  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  more  stringent  health  and  safety  standards  applica- 
ble to  coal  or  other  mines  than  do  the  provisions  of  this  Act  or  any 
order  issued  or  any  mandatory  health  or  safety  standard  shall  not 
thereby  be  construed  or  held  to  be  in  conflict  with  this  Act.  The  pro- 
visions of  any  State  law  or  regulation  in  effect  on  the  date  of  enact- 
ment of  this  Act,  or  which  may  become  effective  thereafter,  which 
provide  for  health  and  safety  standards  applicable  to  coal  or  other 
mines  for  which  no  provision  is  contained  in  this  Act  or  in  any  order 
issued  or  any  mandatory  health  or  safety  standard,  shall  not  be  held 
to  be  in  conflict  with  this  Act. 
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Seo.  511.  (a)  Within  one  hundred  and  twenty  days  following  the 
convening  of  each  session  of  Congress  the  Secretary  shall  submit 
through  the  President  to  the  Congress  and  to  the  Office  of  Science  and 
Technology  an  annual  report  upon  the  subject  matter  of  this  Act,  the 
progress  concerning  the  achievement  of  its  purposes,  the  needs  and 
requirements  in  the  field  of  coal  or  other  mine  health  and  safety,  the 
amount  and  status  of  each  loan  made  pursuant  to  this  Act,  a  descrip- 
tion and  the  anticipated  cost  of  each  project  and  program  he  has 
undertaken  under  sections  301(b)  and  501,  and  any  other  relevant 
information,  including  any  recommendations  he  deems  appropriate. 

(b)  Within  one  hundred  and  twenty  days  following  the  convening 
of  each  session  of  Congress,  the  Secretary  of  Health,  Education,  and 
Welfare  shall  submit  through  the  President  to  the  Congress  and  to  the 
Office  of  Science  and  Technology  an  annual  report  upon  the  health 
matters  covered  by  this  Act,  including  the  progress  toward  the  achieve- 
ment of  the  health  purposes  of  this  Act,  the  needs  and  requirements 
in  the  field  of  coal  or  other  mine  health,  a  description  and  the  antic- 
ipated cost  of  each  project  and  program  he  has  undertaken  under  sec- 
tions 301(b)  and  501,  and  any  other  relevant  information,  including 
any  recommendations  he  deems  appropriate.  The  first  such  report  shall 
include  the  recommendations  of  the  Secretary  of  Health,  Education, 
and  Welfare  as  to  necessary  mandatory  health  standards,  including 
his  recommendations  as  to  maximum  permissible  individual  exposure 
to  miners  from  respirable  dust  during  a  shift. 


SECTION  5315  OF  TITLE  5,  UNITED  STATES  CODE 

§  5315.  Positions  at  level  IV 

Level  IV  of  the  Executive  Schedule  applies  to  the  following  posi- 
tions, for  which  the  annual  rate  of  basic  pay  shall  be  the  rate  deter- 
mined with  respect  to  such  level  under  chapter  11  of  title  2,  as  adjusted 
by  section  5318  of  this  title : 

(1)  *  *  * 
******* 

(113)  Deputy  Administrator  for  Administration  of  the  Law 
Enforcement  Assistance  Administration. 

{lib)  Assistant  Secretary  of  Labor  for  Mine  Safety  and 
Health, 

[FEDERAL  METAL  AND  NONMETALLIC  MINE 
SAFETY  ACT 

[AN  ACT  To  promote  health  and  safety  in  metal  and  nonmetallic  mineral 
industries,  and  for  other  purposes 

\Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  this  Act  may 
be  cited  as  the  "Federal  Metal  and  Nonmetallic  Mine  Safety  Act". 

20-040  O  -  78  -  27 
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[definitions  and  exemptions 

[Sec.  2.  For  the  purposes  of  this  Act. 

[  ( a)  The  term  "commerce"  means  trade,  traffic,  commerce,  transpor- 
tation, or  communication  between  any  State,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia,  or  any  territory  or  possession 
of  the  United  States,  and  any  other  place  outside  the  respective  bound- 
aries thereof,  or  wholly  within  the  District  of  Columbia,  or  any  terri- 
tory or  possession  of  the  United  States,  or  between  points  in  the  same 
State,  if  passing  through  any  point  outside  the  boundaries  thereof. 

[(b)  The  term  "mine''  means  (1)  an  area  of  land  from  which  min- 
erals other  than  coal  or  lignite  are  extracted  in  nonliquid  form  or,  if  in 
liquid  form,  are  extracted  with  workers  underground,  (2)  private  ways 
and  roads  appurtenant  to  such  area,  and  (3)  land,  excavations,  under- 
ground passageways,  and  workings,  structures,  facilities,  equipment, 
machines,  tools,  or  other  property,  on  the  surface  or  underground,  used 
in  the  work  of  extracting  such  minerals  other  than  coal  or  lignite  from 
their  natural  deposits  in  nonliquid  form,  or  if  in  liquid  form,  with 
workers  underground,  or  used  in  the  milling  of  such  minerals,  except 
that  with  respect  to  protection  against  radiation  hazards  such  term 
shall  not  include  property  used  in  the  milling  of  source  material  as 
defined  in  the  Atomic  Energy  Act  of  1954,  as  amended. 

[(c)  The  term  "operator"  means  the  person,  partnership,  association, 
or  corporation,  or  subsidiary  of  a  corporation  operating  a  mine,  and 
owning  the  right  to  do  so,  and  includes  any  agent  thereof  charged  with 
respnsibility  for  the  operation  of  such  mine. 

[(d)  The  term  "Secretary"  means  the  Secretary  of  the  Interior  or  his 
duly  authorized  representative. 

[(e)  The  term  "Board"  means  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Board  of  Review  created  by  section  10. 

[Sec.  3.  (a)  Each  mine  the  products  of  which  regularly  enter  com- 
merce, or  the  operations  of  which  affect  commerce,  shall  be  subject  to 
this  Act. 

[(b)  The  Secretary  may,  by  published  rules  adopted  pursuant  to  the 
Administrative  Procedure  Act,  decline  to  assert  jurisdiction  under  this 
Act  over  any  class  or  category  of  mines  where,  in  the  opinion  of  the 
Secretary,  the  effect  of  the  operations  of  such  mines  on  commerce  is 
not  sufficiently  substantial  to  warrant  the  exercise  of  jurisdiction  under 
this  Act,  and  the  record  of  injuries  and  accidents  in  such  class  or  cate- 
gory of  mines  warrants  such  a  declination  of  jurisdiction. 

[inspections 

[Sec.  4.  The  Secretary  of  the  Interior  is  authorized  at  any  time  to 
cause  to  be  made  such  inspections  and  investigations  as  he  shall  deem 
necessary  in  mines  which  are  subject  to  this  Act  (1)  for  the  purpose  of 
obtaining,  utilizing,  and  disseminating  information  relating  to  health 
and  safety  conditions  in  such  mines,  the  causes  of  accidents  involving 
bodily  injury  or  loss  of  life,  or  the  causes  of  occupational  diseases 
originating  therein,  (2)  for  the  purpose  of  determining  whether  or 
not  there  is  compliance  with  a  health  and  safety  standard  or  order 
issued  under  this  Act,  or  (3)  for  the  purpose  of  evaluating  the  manner 
in  which  a  State  plan  approved  under  section  16  is  being  carried  out. 
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At  least  once  each  calendar  year  the  Secretary  shall  inspect  each  under- 
ground mine  which  is  subject  to  this  Act. 

[Sec.  5.  For  the  purpose  of  making  any  inspection  or  investigation 
authorized  by  this  Act,  authorized  representatives  of  the  Secretary 
shall  be  entitled  to  admission  to,  and  shall  have  the  right  to  entry  to, 
upon,  or  through,  any  mine  which  is  subject  to  this  Act. 

[health  and  safety  standards 

[Sec.  6.  (a)  The  Secretary  shall  develop,  and  from  time  to  time 
revise,  after  consultation  with  advisory  committees  appointed  pur- 
suant to  section  7  of  this  Act,  and  promulgate  health  and  safety 
standards  for  the  purpose  of  the  protection  of  life,  the  promotion  of 
health  and  safety,  and  the  prevention  of  accidents  in  mines  which  are 
subject  to  this  Act. 

[(b)  After  consultation  with  an  appropriate  advisory  committee 
established  pursuant  to  section  7  of  this  Act,  the  Secretary,  by  a  notice 
published  in  the  Federal  Register,  shall  designate  as  mandatory 
standards  those  standards  promulgated  pursuant  to  subsection  (a) 
of  this  section  which  deal  with  conditions  or  practices  of  a  kind  which 
could  reasonably  be  expected  to  cause  death  or  serious  physical  harm, 
and  the  operators  of  mines  to  which  such  standards  are  applicable 
shall  comply  with  such  mandatory  standards  pursuant  to  the  provi- 
sions of  section  8  and  section  9  of  this  Act. 

[(c)  The  Secretary  shall  publish  in  the  Federal  Register,  health 
and  safety  standards  which  he  proposes  to  promulgate,  and  he  shall 
specifically  identify  those  standards  which  he  proposes  to  designate 
as  mandatory  standards,  and  he  shall  also  specifically  designate  those 
mandatory  standards  which  have  been  recommended  by  an  Advisory 
Committee  appointed  pursuant  to  section  7  of  this  Act.  Interested 
persons  shall  be  afforded  a  period  of  not  less  than  30  days  after  the 
publication  of  the  proposed  standards  in  which  to  submit  written 
data,  views,  or  arguments.  Except  as  provided  in  subsection  (d)  of 
this  section,  the  Secretary  may,  upon  the  exoiration  of  such  period 
and  after  consideration  of  all  relevant  matter  presented,  promulgate 
such  standards. 

[(d)  (1)  On  or  before  the  last  day  of  a  period  fixed  for  the  submis- 
sion of  written  data,  views,  or  arguments,  any  person  who  may  be- 
adversely  affected  by  a  health  and  safety  standard  which  the  Secretary 
proposes  to  promulgate  and  to  designate  as  a  mandatory  standard  may 
file  with  the  Secretary  written  objections  thereto  stating  the  grounds 
therefor,  and  requesting  a  public  hearing  (subject  to  the  provisions 
of  the  Administrative  Procedure  Act)  on  such  objections.  The  Secre- 
tary shall  not  promulgate  any  proposed  mandatory  standard  respect- 
ing which  such  objections  have  been  filed,  until  he  has  taken  final 
action  upon  them  as  provided  in  paragraph  (2)  of  this  subsection. 
As  soon  as  practicable  after  the  period  for  filing  such  objections  has 
expired,  the  Secretary  shall  publish  in  the  Federal  Register  a  notice 
specifying  the  proposed  mandatory  standards  to  which  such  objections 
have  been  filed. 

[  (2)  If  such  objections  requesting  a  public  hearing  are  filed,  as  soon 
after  the  expiration  of  the  period  for  filing  such  objections  as  is  prac- 
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tical,  the  Secretary,  after  due  notice,  shall  hold  a  public  hearing  for 
the  purpose  of  receiving  evidence  relevant  and  material  to  the  issues 
raised  by  such  objections.  At  the  hearing,  any  interested  person  may 
be  heard.  As  soon  as  practicable  after  completion  of  the  hearing,  the 
Secretary  shall  act  upon  such  objections  and  make  his  decision  public. 
Such  decision  shall  be  based  only  on  substantial  evidence  of  record  at 
such  hearing  and  shall  set  forth  detailed  findings  of  fact  on  which  the 
decision  is  based. 
[(3)  Any  person  aggrieved  by  a  decision  of  the  Secretary  under 

Paragraph  (2)  of  this  subsection  may  obtain  a  review  of  such  order 
y  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
by  filing  in  such  court  within  20  days  following  the  issuance  of  such, 
decision  a  petition  praying  that  the  decision  of  the  Secretary  be  modi- 
fied or  set  aside  in  whole  or  in  part.  A  copy  of  such  petition  shall 
forthwith  be  served  upon  the  Secretary,  and  thereupon  the  Secretary 
shall  certify  and  file  in  the  court  the  record  upon  which  the  decision 
complained  of  was  issued.  The  findings  of  fact  by  the  Secretary,  if 
supported  by  substantial  evidence,  shall  be  conclusive ;  but  the  court, 
for  good  cause  shown,  may  remand  the  case  to  the  Secretary  to  take 
further  evidence,  and  the  Secretary  may  thereupon  make  new  or  modi- 
fied findings  of  fact  and  may  modify  his  previous  action  and  shall 
certify  to  the  court  the  record  of  the  further  proceedings.  Such  new 
or  modified  findings  of  fact  shall  likewise  be  conclusive  if  supported 
by  substantial  evidence.  The  court  shall  have  jurisdiction  to  affirm 
the  action  of  the  Secretary  or  to  set  it  aside,  in  whole  or  in  part.  The 
judgment  of  the  court  shall  be  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari  or  certification  as  provided  in 
section  1254  of  title  28,  United  States  Code.  The  commencement  of 
a  proceeding  under  this  paragraph  (3)  shall  not,  unless  specifically 
ordered  by  the  court,  operate  as  a  stay  of  the  Secretary's  decision. 
[(e)  The  provisions  of  subsection  (d)  of  this  section  shall  not  be 
applicable  to  any  proposed  mandatory  standard  which  has  been  recom- 
mended by  an  Advisory  Committee  appointed  pursuant  to  section  T 
of  this  Act. 

[advisory  committees 

[Sec.  7.  (a)  The  Secretary  is  authorized  to  establish  advisory  com- 
mittees to  assist  him  in  the  development  of  health  and  safety  standards 
for  mines  which  are  subject  to  this  Act,  and  to  advise  him  on  other 
matters  relating  to  health  and  safety  in  such  mines.  Each  such  advi- 
sory committee  shall  include  among  its  members  an  equal  number  of 
persons  qualified  by  experience  and  affiliation  to  present  the  view- 
point of  operators  of  such  mines,  and  of  persons  similarly  qualified  to 
present  the  viewpoint  of  workers  in  such  mines,  as  well  as  one  or  more 
representatives  of  mine  inspection  or  safety  agencies  of  the  States. 

[(b)  Members  appointed  to  such  a  committee  from  private  life  shall, 
while  serving  on  business  of  the  committee,  be  entitled  to  receive  com- 
pensation at  rates  fixed  by  the  Secretary,  but  not  exceeding  $100  per 
day,  including  travel  time;  and  while  so  serving  away  from  their 
homes  or  regular  places  of  business,  they  may  be  paid  travel  expenses 
and  per  diem  in  lieu  of  subsistence  at  the  rates  authorized  by  section  5 
of  the  Administrative  Expenses  Act  of  1946  (5  U.S.C.,  sec.  73b-2). 
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[findings  and  orders 

[Sec  8  (a)  If,  upon  any  inspection  or  investigation  of  a  mine  which 
is  subject  to  this  Act,  an  authorized  representative  of  the  Secretary 
finds  that  conditions  or  practices  in  such  mine  are  such  that  a  danger 
exists  which  could  reasonably  be  expected  to  cause  death  or  serious 
phvsical  harm  immediately  or  before  the  imminence  of  such  danger 
can  be  eliminated,  such  representative  shall  determine  the  extent  of 
the  area  of  such  mine  throughout  which  the  danger  exists,  and  there- 
upon issue  an  order  requiring  the  operator  of  such  mine  to  cause  all 
persons,  except  the  following  persons  whose  presence  in  such  area 
is  necessary  to  eliminate  the  danger  described  in  such  order,  to  be 
withdrawn  from,  and  to  be  debarred  from,  entering  such  area: 

[(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  to  eliminate  the  danger 
described  in  the  order;  (2)  any  public  official  whose  official  duties 
require  him  to  enter  such  area;  or  (3)  any  legal  or  technical  con- 
sultant, or  any  representative  of  the  employees  of  the  mine,  who  is  a 
certified  person  qualified  to  make  mine  examinations,  or  is  accompa- 
nied by  such  a  person,  and  whose  presence  in  such  area  is  necessary, 
in  the  judgment  of  the  operator  of  the  mine,  for  the  proper  investi- 
gation of  the  conditions  described  in  the  order. 

"  [(b)  If,  upon  any  such  inspection  or  investigation,  an  authorized 
representative  finds  that  there  has  been  a  failure  to  comply  with  a 
mandatoiy  standard  which  is  applicable  to  such  mine,  but  that  such 
failure  to  comply  has  not  created  a  danger  that  could  reasonably  be 
expected  to  cause  death  or  serious  physical  harm  in  such  mine  imme- 
diately or  before  the  imminence  of  such  danger  can  be  eliminated,he 
shall  find  what  would  be  a  reasonable  period  of  time  within  which 
such  violation  should  be  totally  abated  and  thereupon  issue  a  notice 
fixing  a  reasonable  time  for  the  abatement  of  the  violation.  If,  upon 
the  expiration  of  such  period  of  time  as  originally  fixed  or  extended, 
the  authorized  representative  finds  that  such  violation  has  not  been 
totally  abated,  and  if  he  also  finds  that  such  period  of  time  should  not 
be  further  extended,  he  shall  also  find  the  extent  of  the  area  which  is 
affected  by  such  violation.  Thereupon,  he  shall  promptly  make  an 
order  requiring  the  operator  of  such  mine  to  cause  all  persons  in  such 
area,  excepting  the  following  persons  whose  presence  in  such  area  is 
necessary  to  abate  the  violation  described  in  the  order,  to  be  with- 
drawn from,  and  to  be  debarred  from,  entering  such  area : 

[(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  to  abate  the  violation  described 
in  the  order;  (2)  any  public  official  whose  official  duties  require  him  to 
enter  such  area ;  or  (3)  any  legal  or  technical  consultant,  or  any  repre- 
sentative of  the  employees  of  the  mine,  who  is  a  certified  person  quali- 
fied to  make  mine  examinations,  or  is  accompanied  by  such  a  person, 
and  whose  presence  in  such  area  is  necessary,  in  the  judgment  of  the 
operator  of  the  mine,  for  the  proper  investigation  of  the  conditions 
described  in  the  order. 

[(c)  Findings  and  orders  issued  pursuant  to  this  section  shall  con- 
tain a  detailed  description  of  the  conditions  or  practices  which  cause 
and  constitute  a  situation  of  imminent  danger  or  a  violation  of  a 
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mandatory  standard,  and  a  description  of  the   area  of  the  mine 
throughout  which  persons  must  be  withdrawn  and  debarred. 

[(d)  Each  finding  made  and  notice  or  order  issued  under  this  sec- 
tion shall  be  given  promptly  to  the  operator  of  the  mine  to  which  it 
pertains  by  the  person  making  such  finding  or  order,  and  all  such  find- 
ings, orders,  and  notices  shall  be  in  writing,  and  shall  be  signed  by  the 
person  making  them.  A  notice  or  order  issued  pursuant  to  this  sec- 
tion may  be  annulled,  canceled,  or  revised  by  an  authorized  repre- 
sentative of  the  Secretary. 

[(e)  If  an  order  is  made  pursuant  to  subsection  (a)  of  this  section, 
and  a  State  inspector  did  not  participate  in  the  inspection  on  which 
such  order  is  based,  the  duly  authorized  representative  of  the  Secre- 
tary who  issued  the  order  shall  notify  the  State  mine  inspection  or 
safety  agency  immediately,  but  not  later  than  twenty-four  hours  after 
the  issuance  of  such  order,  that  such  order  has  been  issued.  Following 
such  order  the  operator  of  the  mine  may  immediately  request  the  State 
mine  inspection  or  safety  agency  to  assign  a  State  inspector  to  inspect 
the  mine.  The  State  agency  shall  then  promptly  assign  a  State 
inspector  to  inspect  the  mine  affected  by  such  order  and  file  an  inspec- 
tion report  with  the  Secretary  and  the  State  agency.  The  order  of 
the  duly  authorized  representative  of  the  Secretary  shall  remain  in 
effect,  but  shall  immediately  be  subject  to  review  as  provided  in  this 
Act. 

[review  by  secretary 

[Sec.  9.  (a)  An  operator  notified  of  an  order  made  pursuant  to 
section  8(a)  may  apply  to  the  Secretary  for  annulment  or  revision  of 
such  order.  Upon  receipt  of  such  application  the  Secretary  shall  make 
a  special  inspection  of  the  mine  affected  by  such  order,  or  cause  three 
duly  authorized  representatives  of  the  Secretary  of  the  Interior,  other 
than  the  representative  who  made  such  order,  to  make  such  inspection 
of  such  mine  and  to  report  thereon  to  him.  Upon  making  such  special 
inspection  himself,  or  upon  receiving  the  report  of  such  inspection 
made  by  such  representatives,  the  Secretary  shall  find  whether  or  not 
danger  throughout  the  area  of  such  mine  as  set  out  in  such  order 
existed  at  the  time  of  making  such  special  inspection.  If  he  finds  that 
such  danger  did  not  then  exist  throughout  such  area  of  such  mine,  he 
shall  make  an  order,  consistent  with  his  findings,  revising  or  annulling 
the  order  under  review.  If  he  finds  that  such  clanger  did  then  exist 
throughout  such  area  of  such  mine,  he  shall  make  an  order  denying 
such  application. 

[(b)  An  operator  notified  of  an  order  made  pursuant  to  section 
8(b)  may  apply  to  the  Secretary  for  annulment  or  revision  of  such 
order.  Upon  receipt  of  such  application  the  Secretary  shall  make  a 
special  inspection  of  the  mine  affected  by  such  order,  or  cause  three 
duly  authorized  representatives  of  the  Secretary  of  the  Interior,  other 
than  the  representative  who  made  such  order,  to  make  such  inspection 
of  such  mine  and  report  thereon  to  him.  Upon  making  such  special 
inspection  himself,  or  upon  receiving  the  report  of  such  inspection 
made  by  such  representatives,  the  Secretary  shall  find  whether  or  not 
there  was  a  violation  of  a  mandatory  safety  standard  as  described  in 
such  order,  at  the  time  of  the  making  of  such  order.  If  he  finds  there 
was  no  such  violation,  he  shall  make  an  order  annulling  the  order 
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under  review.  If  he  finds  there  was  such  a  violation,  he  shall  also 
find  whether  or  not  such  violation  was  totally  abated  at  the  time 
of  the  making  of  such  special  inspection.  If  he  finds  that  such  viola- 
tion was  totally  abated  at  such  time,  he  shall  make  an  order  annulling 
the  order  under  review.  If  he  finds  that  such  violation  was  not  totally 
abated  at  such  time,  he  shall  find  whether  or  not  the  period  of  time 
within  which  such  violation  should  be  totally  abated,  fixed  under  sec- 
tion 8(b),  should  be  extended.  If  he  finds  that  such  period  of  time 
should  be  extended,  he  shall  find  what  a  reasonable  extension  of  such 
period  of  time  would  be.  Thereupon  he  shall  find  the  extent  of  the 
area  of  such  mine  which  was  affected  by  such  violation  at  the  time 
such  special  inspection  was  made,  and  then  he  shall  make  an  order, 
consistent  with  his  findings,  revising  the  order  under  review.  If  he 
finds  that  such  violation  was  not  totally  abated  at  the  time  of  such 
special  inspection,  and  that  such  period  of  time  should  not  be  ex- 
tended, he  shall  find  the  extent  of  the  area  of  such  mine  which  was 
affected  by  such  violation  at  the  time  such  special  inspection  was 
made,  and  he  shall  then  make  an  order,  consistent  with  his  findings, 
affirming  or  revising  the  order  under  review. 

[(c)  In  view  of  the  urgent  need  for  prompt  decision  of  matters 
submitted  to  the  Secretary  under  this  section,  all  actions  which  the 
Secretary  or  his  representatives  are  required  to  take  under  this  section 
shall  be  taken  as  rapidly  as  practicable,  consistent  with  adequate  con- 
sideration of  the  issues  involved. 

[creation  of  review  board 

[Sec.  10.  (a)  An  agency  is  hereby  created  to  be  known  as  the  Fed- 
eral Metal  and  Nonmetallic  Mine  Safety  Board  of  Keview,  which  shall 
be  composed  of  five  members  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate. 

[(b)  The  terms  of  office  of  members  of  the  Board  shall  be  five  years, 
except  that  the  terms  of  office  of  the  members  first  appointed  shall 
commence  on  the  effective  date  of  this  section  and  shall  expire  one  at 
the  end  of  one  year,  one  at  the  end  of  two  years,  one  at  the  end  of  three 
years,  one  at  the  end  of  four  years  and  one  at  the  end  of  five  years,  as 
designated  by  the  President  at  the  time  of  appointment.  A  member 
appointed  to  fill  a  vacancy  caused  by  the  death,  resignation,  or  re- 
moval of  a  member  prior  to  the  expiration  of  the  term  for  which  he 
was  appointed  shall  be  appointed  only  for  the  remainder  of  such 
unexpired  term.  The  members  of  the  Board  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office. 

[(c)  Each  member  of  the  Board  shall  be  compensated  at  the  rate  of 
$50  for  each  day  of  actual  service  (including  each  day  he  is  traveling 
on  official  business)  and  shall,  notwithstanding  the  Travel  Expense 
Act  of  1949,  be  fully  reimbursed  for  traveling,  subsistence,  and  other 
related  expenses.  The  Board,  at  all  times,  shall  consist  of  two  per- 
sons who  by  reason  of  previous  training  and  experience  may  reason- 
ably be  said  to  represent  the  viewpoint  of  metal  and  nonmetallic  mine 
operators,  two  persons  who  by  reason  of  previous  training  and  experi- 
ence may  reasonably  be  said  to  represent  the  viewpoint  of  metal  and 
nonmetallic  mine  workers,  and  one  person,  who  shall  be  Chairman  of 
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the  Board,  who  shall  be  a  graduate  engineer  with  experience  in  the 
metal  and  nonmetallic  mining  industry  or  shall  have  had  at  least 
five  years'  experience  as  a  practical  mining  engineer  in  the  metal  and 
nonmetallic  mining  industry,  and  who  shall  not,  within  one  year  of 
his  appointment  as  a  member  of  the  Board,  have  had  a  pecuniary  in- 
terest in,  or  have  been  regularly  employed  or  engaged  in,  the  metal 
or  nonmetallic  mining  industry,  or  have  regularly  represented  either 
metal  or  nonmetallic  mine  operators  or  workers,  or  have  been  an 
officer  or  employee  of  the  Department  of  the  Interior  assigned  to  duty 
in  the  Bureau  of  Mines. 

[(d)  The  principal  office  of  the  Board  shall  be  in  the  District  of 
Columbia.  Whenever  the  Board  deems  that  the  convenience  of  the 
public  or  of  the  parties  may  be  promoted,  or  delay  or  expense  may  be 
minimized,  it  may  hold  hearings  or  conduct  other  proceedings  at  any 
other  place.  The  Board  shall  have  an  official  seal  which  shall  be 
judicially  noticed  and  which  shall  be  preserved  in  the  custody  of  the 
secretary  of  the  Board. 

[(e)  The  Board  shall,  without  regard  to  the  civil  service  laws, 
appoint  and  prescribe  the  duties  of  a  secretary  of  the  Board  and  such 
legal  counsel  as  it  deems  necessary.  Subject  to  the  civil  service  laws, 
the  Board  shall  appoint  such  other  employees  as  it  deems  necessary 
in  exercising  its  powers  and  duties.  The  compensation  of  all  em- 
ployees appointed  by  the  Board  shall  be  fixed  in  accordance  with  the 
Classification  Act  of  1949,  as  amended. 

[(f)  Three  members  of  the  Board  shall  constitute  a  quorum,  and 
official  actions  of  the  Board  shall  be  taken  only  on  the  affirmative 
vote  of  at  least  three  members;  but  a  special  panel  composed  of  one 
or  more  members,  upon  order  of  the,  Board,  shall  conduct  any  hearing 
provided  for  in  section  11  and  submit  the  transcript  of  such  hearing 
to  the  entire  Board  for  its  action  thereon.  Every  official  act  of  the 
Board  shall  be  entered  of  record,  and  its  hearings  and  records  thereof 
shall  be  open  to  the  public. 

[(g)  The  Board  shall  hear  and  determine  applications  filed  pur- 
suant to  section  11  for  annulment  or  revision  of  orders  made  pursuant 
to  section  8  or  section  9.  The  Board  shall  not  make  or  cause  to 
be  made  any  inspection  of  a  mine  for  the  purpose  of  determining  any 
pending  application. 

[(h)  The  Board  is  authorized  to  make  such  rules  as  are  necessary 
for  the  orderly  transaction  of  its  proceedings,  which  shall  include  re- 
quirement for  adequate  notice  of  hearings  to  all  parties. 
'  E(i)  Any  member  of  the  Board  may  sign  and  issue  subpenas  for 
the  attendance  and  testimony  of  witnesses  and  the  production  of  rele- 
vant papers,  books,  and  documents,  and  administer  oaths.  Witnesses 
summoned  before  the  Board  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States. 

[(j)  The  Board  may  order  testimony  to  be  taken  by  deposition  in 
any  proceeding  pending  before  it,  at  any  stage  of  such  proceeding, 
.Reasonable  notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  the  opposite  party  or  his 
attorney  of  record,  which  notice  shall  state  the  name  of  the  witness 
and  the  time  and  place  of  the  taking  of  his  deposition.  Any  person 
may  be  compelled  to  appear  and  depose,  and  to  produce  books,  papers, 
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or  documents,  in  the  same  manner  as  witnesses  may  be  compelled  to 
appear  and  testify  and  produce  like  documentary  evidence  before  the 
Board,  as  provided  in  subsection  (i).  Witnesses  whose  depositions 
are  taken  under  this  subsection,  and  the  persons  taking  such  deposi- 
tions, shall  be  entitled  to  the  same  fees  as  are  paid  for  like  services 
in  the  courts  of  the  United  States. 

[  (k)  In  the  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  served 
upon,  any  person  under  this  section,  the  Federal  district  court  for 
any  district  in  which  such  person  is  found  or  resides  or  transacts 
business,  upon  application  by  the  United  States,  and  after  notice  to 
such  person  and  hearing,  shall  have  jurisdiction  to  issue  an  order 
requiring  such  person  to  appear  and  give  testimony  before  the  Board 
or  to  appear  and  produce  documents  before  the  Board,  or  both;  and 
any  failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof. 

[(1)  The  Board  shall  submit  annually  to  the  Congress  as  soon  as 
practicable  after  the  beginning  of  each  regular  session,  a  full  report 
of  its  activities  during  the  preceding  calendar  year.  Such  report  shall 
include,  either  in  summary  or  detailed  form,  information  regarding 
the  cases  heard  by  it  and  the  disposition  of  each. 

[review  by  board 

[Sec.  11.  (a)  An  operator  notified  of  an  order  made  pursuant  to 
section  8  may  apply  to  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Board  of  Review  for  annulment  or  revision  of  such  order 
without  seeking  its  annulment  or  revision  under  section  9.  An  opera- 
tor notified  of  an  order  made  pursuant  to  section  0  may  apply  to  the 
Board  for  annulment  or  revision  of  such  order. 

[(b)  The  operator  shall  be  designated  as  the  applicant  in  such  pro- 
ceeding, and  the  application  filed  by  him  shall  recite  the  order  com- 
plained of  and  other  facts  sufficient  to  advise  the  Board  of  the  nattre 
of  the  proceeding.  He  may  allege  in  such  application:  that  danger 
as  set  out  in  such  order  does  not  exist  at  the  time  of  the  filing  of  such 
application ;  that  violation  of  a  mandatory  safety  standard,  as  set  out 
in  such  order,  has  not  occurred ;  that  such  violation  has  been  totally 
or  partially  abated ;  that  the  period  of  time  within  which  such  violation 
should  be  totally  abated,  as  fixed  in  the  findings  upon  which  such 
order  was  based,  was  not  reasonable;  or  that  the  area  of  the  mine 
described  in  such  order  as  the  area  affected  by  the  violation  referred  to 
in  such  order  is  not  so  affected  at  the  time  of  the  filing  of  such  applica- 
tion. The  Secretary  shall  be  the  respondent  in  such  proceeding,  and 
the  applicant  shall  send  a  copy  of  such  application  by  registered  mail 
or  by  certified  mail  to  the  Secretary  at  Washington,  District  of 
Columbia. 

[(c)  Immediately  upon  the  filing  of  such  an  application  the  Board 
shal  1  fix  the  time  for  a  prompt  hearing  thereof. 

[(d)  Pending  such  hearing  the  applicant  may  file  with  the  Board  a 
written  request  that  the  Board  grant  such  temporary  relief  from  such 
order  as  the  Board  may  deem  just  and  proper.  Such  temporary  re- 
lief may  be  granted  by  the  Board  only  after  a  hearing  by  the  Board  at 
which  both  the  applicant  and  the  respondent  were  afforded  an  oppor- 
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tunity  to  be  heard,  and  only  if  respondent  was  given  ample  notice  of 
the  filing  of  applicant's  request  and  of  the  time  and  place  of  the  hear- 
ing thereon  as  nxed  by  the  Board. 

[(e)  The  Board  shall  not  be  bound  by  any  previous  findings  of  fact 
by  the  respondent.  Evidence  relating  to  the  making  of  the  order 
complained  of  and  relating  to  the  questions  raised  by  the  allegations 
of  the  pleadings  or  other  questions  pertinent  in  the  proceeding  may 
be  offered  by  both  parties  to  the  proceeding.  If  the  respondent  claims 
that  imminent  danger  or  violation  of  a  mandatory  safety  standard, 
as  set  out  in  such  order,  existed  at  the  time  of  the  filing  of  the  applica- 
tion, the  burden  of  proving  the  then  existence  of  such  danger  or 
violation  shall  be  upon  the  respondent,  and  the  respondent  shall  pre- 
sent his  evidence  first  to  prove  the  then  existence  of  such  danger  or 
violation.  Following  presentation  of  respondent's  evidence  the  ap- 
plicant may  present  his  evidence,  and  thereupon  the  respondent  may 
present  evidence  to  rebut  the  applicant's  evidence. 

[(f)  If  the  proceeding  is  one  in  which  an  operator  seeks  annulment 
or  revision  of  an  order  made  pursuant  to  section  8(a)  the  Board,  upon 
conclusion  of  the  hearing,  shall  find  whether  or  not  danger  throughout 
the  area  of  such  mine  as  set  out  in  such  order  existed  at  the  time  of 
the  filing  of  the  operator's  application.  If  the  Board  finds  that  such 
danger  did  not  then  exist  throughout  such  area  of  such  mine,  the 
Board  shall  make  an  order,  consistent  with  its  findings,  revising  or 
annulling  the  order  under  review.  If  the  Board  finds  that  such 
danger  did  then  exist  throughout  such  area  of  such  mine,  the  Board 
shall  make  an  order  denying  such  application. 

[(g)  If  the  proceeding  is  one  in  which  an  operator  seeks  annulment 
or  revision  of  an  order  made  pursuant  to  section  8  (b) ,  the  Board  upon 
conclusion  of  the  hearing  shall  find  whether  or  not  there  was  a  viola- 
tion of  a  mandatory  safety  standard  as  described  in  such  order,  at  the 
time  of  the  making  of  such  order.  If  the  Board  finds  there  was  no  such 
violation,  the  Board  shall  make  an  order  annulling  the  order  under  re- 
view. If  the  Board  finds  there  was  such  a  violation,  the  Board  shall 
also  find  whether  or  not  such  violation  was  totally  abated  at  the  time 
of  the  filing  of  the  operator's  application.  If  the  Board  finds  that  such 
violation  was  totally  abated  at  such  time,  the  Board  shall  make 
an  order   annulling  the  order  under  review.   If  the  Board  finds 
that  such  violation  was  not  totally  abated  at  such  time,  the  Board 
shall  find  whether  or  not  the  period  of  time  within  which  such  viola- 
tion should  be  totally  abated  fixed  under  section  8(b)  or  section  9(b) 
should  be  extended.  If  the  Board  finds  that  such  period  of  time  should 
be  extended,  the  Board  shall  also  find  what  a  reasonable  extension  of 
time  should  be,  and  shall  immediately  also  find  the  extent  of  the  area 
of  such  mine  which  was  affected  by  such  violation  at  the  time  of  the 
filing  of  such  application  and  the  Board  shall  then  make  an  order 
consistent  with  its  findings,  revising  the  order  under  review.  If  the 
Board  finds  that  such  violation  was  not  totally  abated  at  the  time  of 
the  filing  of  the  operator's  application  and  that  such  period  of  time 
should  not  be  extended,  the  Board  shall  find  the  extent  of  the  area  of 
such  mine  which  was  affected  by  such  violation  at  such  time,  and  shall 
make  an  order,  consistent  with  its  findings,  affirming  or  revising  the 
order  under  review. 
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[(h)  Each  finding  and  order  made  by  the  Board  shall  be  in  writing. 
It  shall  show  the  date  on  which  it  is  made,  and  shall  bear  the  signatures 
of  the  members  of  the  Board  who  concur  therein.  Upon  making  a 
finding  and  order  the  Board  shall  cause  a  true  copy  thereof  to  be  sent 
by  registered  mail  or  by  certified  mail  to  all  parties  or  their  attorneys 
ot  record.  The  Board  shall  cause  each  such  finding  and  order  to  be 
entered  on  its  official  record,  together  with  any  written  opinion  pre- 
pared by  any  members  in  support  of,  or  dissenting  from,  any  such 
finding  or  order. 

[(i)  In  view  of  the  urgent  need  for  prompt  decision  of  matters 
submitted  to  the  Board  under  this  section,  all  action  which  the  Board 
is  required  to  take  under  this  section  shall  be  taken  as  rapidly  as  prac- 
ticable, consistent  with  adequate  consideration  of  the  issues  involved. 

[judicial  review 

[Sec.  12.  (a)  Any  final  order  issued  by  the  Board  under  section  11 
shall  be  subject  to  judicial  review  by  the  United  States  court  of  appeals 
for  the  circuit  in  which  the  mine  affected  is  located,  upon  the  filing  in 
such  court  of  a  notice  of  appeal  by  the  Secretary  or  the  operator  ag- 
grieved by  such  final  order  within  thirty  days  from  the  date  of  the 
making  of  such  final  order. 

[(b)  The  party  making  such  appeal  shall  forthwith  send  a  copy  of 
such  notice  of  appeal,  by  registered  mail  or  by  certified  mail,  to  the 
other  party  and  to  the  Board.  Upon  receipt  of  srch  copy  of  a  notice 
of  appeal  the  Board  shall  promptly  certify  and  file  in  such  court  a 
complete  transcript  of  the  record  upon  which  the  order  complained  of 
was  made.  The  costs  of  such  transcript  shall  be  paid  by  the  party 
making  the  appeal. 

[(c)  The  court  shall  hear  such  appeal  on  the  record  made  before  the 
Board,  and  shall  permit  argument,  oral  or  written  or  both,  by  both 
parties.  The  court  shall  permit  such  pleadings,  in  additions  to  the 
pleadings  before  the  Board,  as  it  deems  to  be  required  or  as  provided 
for  in  the  Rules  of  Civil  Procedure  governing  appeals  in  such  court. 

[(d)  Upon  such  conditions  as  may  be  required  and  to  the  extent 
necessary  to  prevent  irreparable  injury,  the  United  States  court  of 
appeals  may,  after  due  notice  to  and  hearing  of  the  parties  to  the  ap- 
peal, issue  all  necessary  and  appropriate  process  to  postpone  the  ef- 
fective date  of  the  final  order  of  the  Board  or  to  grant  such  other  re- 
lief as  may  be  appropriate  pending  final  determination  of  the  appeal. 

[(e)  The  United  States  court  of  appeals  may  affirm,  annul,  or  revise 
the  final  order  of  the  Board,  or  it  may  remand  the  proceeding  to  the 
Board  for  such  further  action  as  it  directs.  The  findings  of  the  Board 
as  to  facts,  if  supported  by  substantial  evidence  on  the  record  consid- 
ered as  a  whole,  shall  be  conclusive. 

[(f)  The  decision  of  a  United  States  court  of  appeals  on  an  appeal 
from  the  Board  shall  be  final,  subject  only  to  review  by  the  Supreme 
Court  as  provided  in  section  1254  of  title  28  of  the  United  States  Code. 

[mandatory  reporting 

[Sec.  13.  The  Secretary  shall  require  operators  of  mines  which  are 
subject  to  this  Act  to  submit,  at  least  annually  and  at  such  other  times 
as  he  deems  necessary,  and  in  such  form  as  he  may  prescribe,  reports 
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of  accidents,  injuries,  and  occupational  diseases,  and  related  data,  and 
the  Secretary  shall  compile,  analyze,  and  publish,  either  in  summary 
or  detailed  form,  the  information  obtained ;  and  all  information,  re- 
ports, orders,  or  findings,  obtained  or  issued  under  this  Act  may  be 
published  and  released  to  any  interested  person,  and  shall  be  made 
available  for  public  inspection. 

[penalties 

[Sec.  14.  (a)  Whenever  an  operator  (1)  violates  or  fails  or  refuses 
to  comply  with  any  order  of  withdrawal  and  debarment  issued  under 
section  8  or  section  9  of  this  Act,  or  (2)  interferes  with,  hinders,  or 
delays  the  Secretary,  or  his  duly  authorized  representative,  in  carrying 
out  his  duties  under  this  Act,  or  (3)  refuses  to  admit  an  authorized 
representative  of  the  Secretary  to  any  mine  which  is  subject  to  this 
Act,  or  (4)  refuses  to  permit  the  inspection  or  investigation  of  any 
mine  which  is  subject  to  this  Act,  or  of  an  accident,  injury,  or  occupa- 
tional disease  occurring  in  or  connected  with  such  a  mine  or  ( 5 )  being 
subject  to  the  provisions  of  section  13  of  this  Act,  refuses  to  furnish 
any  information  or  report  requested  by  the  Secretary,  a  civil  action  for 
preventive  relief,  including  an  application  for  a  permanent  or  tem- 
porary injunction,  restraining  order,  or  other  order,  may  be  instituted 
by  the  Secretary  in  the  district  court  of  the  United  States  for  the  dis- 
trict in  which  the  mine  in  question  is  located  or  in  which  the  mine 
operator  has  its  principal  office. 

[(b)  Whoever  violates  or  fails  or  refuses  to  comply  with  an  order 
of  withdrawal  and  debarment  issued  (1)  under  subsection  (a)  of  sec- 
tion 8  or  (2)  under  subsection  (b)  of  section  8  if  the  failure  to  comply 
with  an  order  of  abatement  has  created  a  danger  that  could  cause  death 
or  serious  physical  harm  in  such  mine  immediately  or  before  the  im- 
minence of  such  danger  can  be  eliminated,  shall  upon  conviction  there- 
of be  punished  for  each  such  offense  by  a  fine  of  not  less  than  $100,  or 
more  than  $3,000,  or  by  imprisonment  not  to  exceed  sixty  days,  or  both. 
In  any  instance  in  which  such  offense  is  committed  by  a  corporation, 
the  officer  or  authorized  representative  of  such  corporation  who  know- 
ingly permits  such  offense  to  be  committed  shall,  upon  conviction,  be 
subject  to  the  same  fine  or  imprisonment,  or  both. 

[education  and  training 

[Sec.  15.  The  Secretary  shall  develop  expanded  programs  for  the 
education  and  training  of  employers  and  employees  in  the  recognition, 
avoidance,  and  prevention  of  accidents  or  unsafe  or  unhealthful  work- 
ing conditions  in  mines  which  are  subject  to  this  Act. 

[state  plans 

[Sec.  16.  (a)  In  order  to  promote  sound  and  effective  coordination 
in  Federal  and  State  activities  within  the  field  covered  by  this  Act, 
the  Secretary  shall  cooperate  with  the  official  mine  inspection  or  safety 
agencies  of  the  several  States. 

[(b)  Any  State  which,  at  any  time,  desires  to  develop  and  enforce 
health  and  safety  standards  in  mines  located  in  the  State  which  are 
subject  to  this  Act.  shall  submit,  through  a  State  mine  inspection  or 
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safety  agency,  a  State  plan  for  the  development  of  such  standards  and 
their  enforcement. 

[(c)  The  Secretary  shall  approve  the  plan  submitted  by  a  State 

under  subsection  (b),  or  any  modification  thereof,  whenever  the  State 

gives  evidence  satisfactory  to  the  Secretary  that  under  such  plan — 

[(1)  the  State  agency  submitting  such  plan  is  the  sole  agency 

responsible  for  administering  the  plan  throughout  the  State  and 

contains  satisfactory  evidence  that  such  agency  will  have  the 

authority  to  carry  out  the  plan:  Provided,  That  the  Secretary 

may,  upon  request  of  the  Governor  or  other  appropriate  executive 

or  legislative  authority  of  the  State  responsible  for  determining 

or  revising  the  organizational  structure  of  State  government, 

waive  the  single  State  agency  provision  hereof  and  approve 

another  State  administrative  structure  or  arrangement  if  the 

Secretary  determines  that  the  objectives  of  this  Act  will  not 

be   endangered  by   the  use   of  such  other  State  structure  or 

arrangement. 

[(2)  such  agency  has  adequate  legal  authority  to  enforce  exist- 
ing health  and  safety  standards  for  the  purpose  of  the  protection 
of  life,  the  promotion  of  health  and  safety,  and  the  prevention 
of  accidents  in  mines  in  the  State  that  are  subject  to  this  Act, 
which  are,  in  his  judgment,  substantially  as  effective  for  such 
purposes  as  the  mandatory  standards  designated  under  section 
6(b)  and  which  provide  for  inspection  at  least  annually  of  all 
such  mines,  other  than  quarries  and  sand  and  gravel  pits, 

[(3)  the  agency  has  adequate  qualified  personnel  necessary  for 
the  enforcement  of  the  plan, 

[  (4)  the  State  will  devote  adequate  funds  to  the  administration 
and  enforcement  of  such  standards, 

[  (5)  reasonable  safeguards  exist  against  loss  of  life  or  property 
arising  from  mines  which  are  closed  or  abandoned  after  the 
effective  date  of  this  Act,  and 

[(6)  the  agency  shall  make  such  reports  to  the  Secretary,  in 
such  form  and  containing  such  information,  as  the  Secretary  shall 
f  roin  time  to  time  require. 
[(d)  The  Secretary  shall,  on  the^ basis  of  reports  submitted  by  the 
State  agency  and  his  own  inspection  of  mines,  make  a  continuing 
evaluation  of  the  manner  in  which  each  State  having  a  plan  approved 
under  this  section  is  carrying  out  such  plan.  Whenever  the  Secretary 
finds,  after  affording  due  notice  and  opportunity  for  a  hearing,  that  in 
the  administration  of  the  State  plan  there  is  a  failure  to  comply  sub- 
stantially with  any  provision  of  the  State  plan  (or  any  assurance 
contained  therein),  he  shall  notify  the  State  agency  of  his  withdrawal 
of  approval  of  such  plan  and  upon  receipt  of  such  notice  such  plan 
shall  cease  to  be  in  effect. 

[  (e)  The  provisions  of  section  8  (b)  and  9  (b)  of  this  Act  shall  not  be 
applicable  in  any  State  in  which  there  is  in  effect  a  State  plan  approved 
under  subsection  (c). 

[administrative  provisions 

[Sec.  17.  The  Secretary  shall  provide  that  the  major  responsibility 
for  administering  the  provisions  of  this  Act  shall  be  vested  in  the 
Bureau  of  Mines  of  the  Department  of  the  Interior  which  has  the 
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major  responsibility  for  carrying  out  the  Federal  Coal  Mine  Safety 
Act.  The  Secretary  acting  through  the  Bureau,  shall  have  authority 
to  appoint,  subject  to  the  civil  service  laws,  such  officers  and  employees 
as  he  may  deem  requisite  for  the  administration  of  this  Act ;  and  to 
prescribe  powers,  duties,  and  responsibilities  of  all  officers  and  employ- 
ees engaged  in  the  administration  of  this  Act:  Provided,  however, 
That,  to  the  maximum  extent  feasible,  in  the  selection  of  persons  for 
appointment  as  mine  inspectors,  no  person  shall  be  so  selected  unless 
he  has  the  basic  qualification  of  at  least  five  years  practical  mining 
experience  and  in  assigning  mine  inspectors  to  the  inspection  and 
investigation  of  individual  mines,  due  consideration  shall  be  given  to 
their  previous  practical  experience  in  the  State,  district,  or  region,  and 
in  the  particular  type  of  mining  operation  where  such  inspections  are 
to  be  made. 

[exclusion  from  administrative  procedure  act 

[Sec.  18.  The  Administrative  Procedure  Act  shall  not  apply  to  the 
making  of  any  finding,  order,  or  notice  pursuant  to  this  Act,  or  to  any 
proceeding  for  the  annulment  or  revision  of  any  such  finding,  order,  or 
notice. 

[effect  on  state  laws 

[Sec.  19.  (a)  No  State  or  territorial  law  in  effect  upon  the  effective 
date  of  this  Act  or  which  may  become  effective  thereafter,  shall  be 
superseded  by  any  provision  of  this  Act,  except  insofar  as  such  State 
or  territorial  law  is  in  conflict  with  this  Act,  or  with  orders  issued 
pursuant  to  this  Act. 

[(b)  Provisions  in  any  State  or  territorial  law  in  effect  upon  the 
effective  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  greater  safety  of  persons  in  a  mine  as  defined  in  this 
Act,  than  do  provisions  of  this  Act,  which  relate  to  the  same  phase  of 
such  operations,  shall  not  be  construed  or  held  to  be  in  conflict  with 
this  Act.  Provisions  in  any  State  or  territorial  law  in  effect  upon  the 
effective  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  the  safety  of  persons  in  a  mine  as  defined  in  this 
Act  concerning  which  no  provision  is  contained  in  this  Act,  shall  not 
be  construed  or  held  to  be  superseded  by  this  Act. 

[(c)  Nothing  in  this  Act  shall  be  construed  or  held  to  supersede  or  in 
any  manner  affect  the  workmen's  compensation  laws  of  any  State  or 
territory,  or  to  enlarge  or  diminish  or  affect  in  any  other  manner  the 
common  law  or  statutory  rights,  duties,  or  liabilities  of  employers  and 
employees  under  State  or  territorial  laws  in  respect  of  injuries,  occu- 
pational or  other  diseases,  or  death  of  employees  arising  out  of,  or  in 
the  course  of,  employment. 

[report  of  secretary 

[Sec.  20.  The  Secretary  shall  submit  annually  to  the  Congress,  as 
soon  as  practicable  after  the  beginning  of  each  regular  session,  a  full 
report  of  the  administration  of  his  functions  under  this  Act  during  the 
preceding  calendar  year.  Such  report  shall  include,  either  in  sum- 
mary or  detailed  form,  the  information  obtained  by  him  under  this 
Act,  together  with  such  findings  and  comments  thereon  and  such  rec- 
ommendations for  legislative  action  as  he  may  deem  proper. 
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[authorization  op  appropriations 

[Sec.  21.  There  are  authorized  to  be  appropriated,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated,  such  sums  as  may  be 
necessary  to  carry  out  the  provisions  of  this  Act. 

[effecttve  date  op  act 

[Sec.  22.  This  Act  shall  become  effective  on  the  date  of  its  enactment, 
except  that  sections  8  and  9,  and  subsection  (b)  and  paragraph  (1)  of 
subsection  (a)  of  section  14  shall  become  effective  one  year  after  the 
date  of  publication  of  notice  in  the  Federal  Register  of  the  designation 
of  mandatory  standards  as  provided  for  in  section  6(b)  of  this  Act. J 
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MINORITY  VIEWS 

The  committee  has  reported  a  bill  which  is  not  in  the  best  interest 
of  the  miners  in  the  metal  and  nonmetallic  mining  industry. 

Criticism  of  Committee  Action 

During  the  94th  Congress,  the  committee  held  8  days  of  hearings  on 
H.R.  9318,  the  precursor  to  H.R.  13555,  a  bill  that  amended  the  Fed- 
eral Metal  and  Nonmetallic  Act  of  1966  (FMNMA).  No  considera- 
tion was  given  to  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  (FCMHSA).  H.R.  13555  was  explained  in  House  Report  No.  94r- 
1147  and  by  a  vote  of  309  to  86  passed  the  House  on  July  28, 1976. 

In  this  Congress,  6  days  of  hearings,  actually  seven  different  hear- 
ings, were  directed  at  H.R.  2060,  a  bill  essentially  similar  to  H.R. 
13555  of  the  94th  Congress,  and  H.R.  4287,  a  bill  which  "rewrote"  the 
FCMHSA  in  a  manner  similar  to  H.R.  13555,  but  included  both  coal 
and  non-coal  in  its  provisions.  As  a  result  of  the  content  of  these  two 
bills,  almost  all  the  testimony  at  our  hearings  was  directed  at  the  sub- 
stantive portions  of  the  bills  since  they  radically  amended  both  the 
Coal  Act  and  the  Noncoal  Act  as  well  as  to  the  transfer  of  MESA 
from  the  Department  of  Interior  to  the  Department  of  Labor. 

Despite  these  extensive  hearings  on  upgrading  the  Metal  and  Non- 
metallic  Mine  Safety  Act,  to  which  there  have  been  no  dissenting 
voices,  the  transfer,  and  the  substantive  provisions  of  the  bills  intro- 
duced, H.R.  4287,  as  reported,  was  hastily  conceived  the  day  prior 
to  subcommittee  markup.  H.R.  4287,  as  reported,  did  not  contain  the 
substantive  provisions  the  witnesses  have  addressed  themselves  to  over 
the  years.  The  bill  as  reported  did  not  contain  the  provisions  approved 
by  all  witnesses,  such  as  an  increased  emphasis  on  safety  and  health 
training.  The  bill  as  reported  did  not  contain  the  "general  duty" 
clause,  originally  supported  by  organized  labor  and  largely  opposed 
by  management.  The  oill  as  reported  did  not  contain  the  rulemaking 
provisions  which  drew  so  much  comment  by  all  witnesses.  About  all 
H.R.  4287,  as  reported,  accomplished  was  to  repeal  the  Metal  and 
Nonmetallic  Mine  Safety  Act  and  to  bring  all  mining  safety  and 
health  under  the  Federal  Coal  Mine  Health  and  Safety  Act.  The  sub- 
committee did  this  by  taking  the  word  "coal"  out  of  the  Coal  Act.  The 
full  committee  did  this  by  reinserting  the  word  "coal"  and  including 
"and  other"  before  the  word  mines  or  mining. 

The  FCMHSA  was  passed  in  later  1969.  Since  that  time,  there  have 
been  no  oversight  hearings  on  that  act.  As  a  matter  of  fact,  the  coal 
industry,  and  the  United  Mine  Workers,  have  been  calling  for  over- 
sight hearings,  each  critical  in  their  own  way  of  the  workings  and  ad- 
ministration of  that  act.  So,  all  our  hearings  on  upgrading  the  Metal 
and  Nonmetallic  Act  and/or  the  Coal  Act  have  gone  for  naught,  since 
not  one  witness  addressed  the  issue  of  simply  bringing  metal  and  non- 
metal  mining  under  the  existing  provisions  of  the  Coal  Act.  Actually, 
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we  cannot  say  how  the  Coal  Act  is  applicable  to  the  metal  and  non- 
metal  industry,  nor  can  we  say  how  it  is  inapplicable. 

Combining  coal  and  noncoal  mining  under  the  Federal  Coal  Mine 
Health  and  Safety  Act  at  this  time  is  not  logical.  It  is  the  announced 
intention  of  the  Labor  Standards  Subcommittee  to  have  oversight 
hearings  on  the  Coal  Act.  However,  these  hearings  are  allegedly  ad- 
dressed only  to  coal.  However,  if  the  two  acts  are  combined,  as  H.K. 
4287,  as  reported,  occurs,  any  proposed  changes  to  the  Coal  Act  will 
affect  the  noncoal  industry  as  well.  Moreover,  if  the  Coal  Act  is  rec- 
ognized as  inadequate  now,  why  would  we  want  to  combine  the  metal 
and  nonmetallic  industry  with  it  ? 

Although  the  contention  has  been  made  that  all  mining  belongs  under 
one  Act,  it  is  apparent  that  there  are  differences  between  coal  and 
noncoal.  For  instance,  coal  mines  emit  gas,  methane,  while  only  few 
nonmetallic  mines  contain  methane.  Coal  seams  are  usually  in  flat, 
horizontal  deposits  or  layers,  and  the  engineering  involved  is  very 
similar  from  seam  to  seam,  while  metal  and  nonmetallic  can  be  found 
in  any  formation.  The  extraction  process  of  noncoal  mining,  however, 
is  unique,  requiring  different  engineering  in  virtually  every  mineable 
deposit  of  valuable  minerals.  There  are  approximately  3,000  under- 
ground coal  mines,  while  there  are  only  about  666  underground  metal 
and  nonmetallic  mines.  On  the  other  hand  there  are  approximately 
14,000  metal  and  nonmetallic  surface  mines,  quarries,  sand  and  gravel 
pits,  etc.,  and  about  2,000  surface  coal  mines.  Each  of  these  has  been 
subject  to  its  two  separate  standards  and  regulations  for  a  number  of 
years.  Even  Congressman  Morris  Udall,  chairman  of  the  Interior  and 
Insular  Affairs  Committee,  sees  a  rationale  for  the  difference  between 
coal  and  noncoal  mining.  As  he  stated  this  past  January : 

I  believe  that  geological  circumstances  are  considerably 
different  than  fossil  fuel  extraction  .  .  .  We  started  out  four 
years  ago  to  write  a  surface  mining  bill  that  would  cover  all 
minerals,  and  we  soon  discovered  that  the  problems  were 
quite  different  and  that  you  can't  include  the  same  kind  of 
provisions  for  both  kinds  of  mining. 

The  Federal  Coal  Mine  Health  and  Safety  Act  was  passed  as  a 
direct  result  of  the  coal  mine  disaster  in  Mannington,  W.  Va.,  in 
November  1968.  There  was  no  question  that  Congress  needed  to  enact 
a  strong  law  in  order  to  protect  the  lives  of  the  coal  miners  of  this 
country.  There  have  been  no  recent  problems  of  this  sort  in  the  noncoal 
mining  industry.  In  fact,  the  industry,  MESA,  and  the  miners  have 
together  used  the  existing  Metal  and  Nonmetallic  Mine  Safety  law  to 
prevent  such  problems. 

Congress  has  in  the  past  recognized  the  differences  between  coal 
and  noncoal  mining.  This  is  evidenced  by  the  fact  that  there  presently 
exist  two  laws,  each  designed  to  take  into  consideration  the  specific 
problems  of  the  two  different  industries.  Under  those  two  laws,  funds 
are  appropriated  to  carry  them  out  separately.  One  fear,  and  we  sus- 
pect, a  very  real  danger  to  the  metal  and  nonmetallic  miner,  is  that 
the  funds  under  a  single  Mine  Safety  Act  will  be  directed  mostly 
toward  the  coal  industry,  leaving  the  metal  and  nonmetal  mine 
subject  to  lesser  concerns  than  in  the  past.  This  point  must  not  be 
overlooked  for,  in  considering  H.R.  13555  in  the  last  Congress,  almost 
all  discussion  on  the  House  Floor  concerned  the  Scotia  Coal  Mine 
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disaster,  and  failed  to  focus  on  the  bill,  which  was  directed  to  the 
metal  and  nonmetallic  industry  and  not  the  coal  industry. 

There  are  many  problem  areas  in  H.R.  4287,  as  reported,  which 
could  negate  many  advances  presently  being  made.  For  instance,  sec- 
tion 201  of  H.R.  4287  amends  title  I  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  by  inserting  "or  other"  after  "coal"  wherever  it  ap- 
pears. Under  sections  102(a)  and  (b)  two  advisory  committees  are 
established.  These  two  advisory  committees,  the  Coal  Mine  Safetv 
Research  Advisory  Committee/ and  the  Coal  Mine  Health  Research 
Advisory  Committee,  with  passage  of  H.R.  4287  would  become  Mine 
Safety  and  Mine  Health  Research  Advisory  Committees.  It  must  be 
pointed  out  that  these  two  committees  are  comprised  of  individuals 
whose  expertise  is  in  coal  mine  health  and  safety.  What  about  the 
concerns  of  the  noncoal  mining  industry  ? 

Although  probably  some  of  the  problem  areas  can  be  corrected  by 
rather  simplistic  solutions,  it  illustrates  the  fact  that  H.R.  4287,  as 
reported,  was  hastily  conceived  and  is  not  the  best  avenue  to  follow 
in  strengthening  the  enforcement  provisions  to  the  metal  and 
nonmetallic  mining  industry. 

The  majority  states,  correctly,  that  the  existing  Metal  and  Non- 
metallic  Mine  Safety  Act  is  not  as  stringent  in  its  enforcement  provi- 
sions as  is  the  Coal  Act.  However,  that  does  not  necessarily  mean  that 
the  existing  provisions  of  the  Coal  Act  should  be  applied  to  the  metal 
and  nonmetallic  industry.  Instead,  it  would  appear  than  an  effort 
should  be  made  to  strengthen  the  enforcement  provisions  applicable 
to  the  metal  and  nonmetallic  mining  industry,  while  recognizing  the 
inherent  differences  between  coal  and  noncoal  mining. 

An  Alternative  to  Committee  Action 

At  subcommittee  and  again  at  full  committee,  Congressman  Sarasin 
offered  a  substitute,  which  is  basically  identical  to  H.R.  13555,  as 
passed  by  the  House  in  the  94th  Congress.  The  substitute  has  been 
the  subject  of  extensive  hearings  over  the  years.  The  substitute 
strengthens  the  enforcement  provisions  applicable  to  the  metal  and 
nonmetallic  mining  industry,  keeps  separate  the  law  applicable  to  the 
coal  industry,  and,  in  effect,  recognizes  the  inherent  difference  be- 
tween coal  and  noncoal  mining. 

The  substitute  amends  and  upgrades  the  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966  in  the  following  ways : 

It  provides  for  swift  development  of  standards. 
It  will  work  out  the  contested  jurisdiction  between  OSHA  and 
MESA  over  milling  operations. 

It  provides  for  a  "general  duty"  clause. 
It  allows  issuance  of  emergency  temporary  standards. 
It  provides  for  variances. 

It  mandates  inspections  four  times  a  year  underground. 
It  mandates  an  Advisory  Committee  to  review  nonmandatory 
health  and  safety  standards. 

It  provides  for  citations  and  permissive  penalties. 
It  allows  for  walkround  rights,  rights  to  reports  of  medical 
examinations,  and  other  rights  to  miners. 

It  also  includes  transfer  of  MESA  from  the  Department  of 
Interior  to  the  Department  of  Labor. 
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The  specific  areas  of  difference  between  the  substitute  and  H.R. 
13555  as  it  passed  the  House  last  year  are : 

1.  Coverage  of  independent  contractors  under  the  definition  of 
"operator."  H.R.  13555  only  covered  "owner-operators,"  while  the 
substitute  will  cover  them  as  well  as  non-owner  operators  (Page  6). 

2.  Provides  that  an  advisory  committee  must  be  established  to  con- 
sider OSHA  standards  applicable  to  mining.  The  mandatory  advisory 
committee  has  been  requested  and  recommended  by  most  witnesses, 
and  even  the  Senate  bill,  S.  717,  rejected  the  administration's  sugges- 
tion to  do  away  with  advisory  committees  in  mining  (Page  11). 

3.  Explicates  the  reason  that  the  Department  of  HEW  is  allowed 
to  enter  and  inspect  a  mine  as  "for  the  purposes  of  developing  im- 
proved mandatory  health  standards."  Otherwise,  the  language  would 
indicate  that  both  the  Labor  and  HEW  Departments  could  inspect, 
cite,  and  propose  penalties,  which  was  not  the  intent  of  the  bill  (Page 
25). 

4.  In  issuing  a  citation,  an  inspector  must  "determine"  that  an 
operator  has  violated  the  Act  or  regulations  rather  than  just  "believe" 
a  violation  occurred  (Page  35). 

5.  In  a  similar  manner,  the  Secretary  must  "determine"  that  an 
operator  has  failed  to  correct  a  violation  before  the  Secretary  may 
propose  a  penalty  for  such  failure,  instead  of  just  "believing"  the 
operator  has  failed  to  correct  (Page  41) . 

6.  Allows  30  working  days  to  contest  a  citation  or  a  failure  to  cor- 
rect, instead o,f  only  15  days  (Pages 40, 41  and 42) . 

7.  Strikes  "or  repeatedly"  from  penalty  provisions  for  two  reasons : 

(a)  An  operator  can  be  "repeatedly"  in  violation  if  he  operates 
more  than  one  mine ;  and 

(b)  Conditions  in  mines  are  constantly  changing,  thereby  af- 
fording an  opportunity  for  numerous  "repeated"  violations  (Page 
52). 

8.  Provides  that  where  a  miner  requests  an  inspection  because  of 
"imminent  danger"  conditions,  that  it  is  mandatory  that  the  miner 
notify  the  operator.  If  there  is  possibly  an  imminent  danger,  it  should 
be  corrected  immediately  if  possible  (Page  27) . 

9.  Adds  a  new  section  29,  entitled  "Qualification  of  Mine  Inspectors," 
which  requires  inspectors  to  have  5  years  practical  experience  or  three 
years  experience  and  appropriate  mining  education  (Page  77). 

10.  Removes  the  "Congressional  veto"  of  regulations. 
These  charges  are  the  result  of  testimony  at  the  hearings. 

The  substitute  is  a  good  bill.  The  substitute  is  a  strong  bill.  The 
substitute  addresses  the  problems  of  health  and  safety  in  metal  and 
nonmetallic  mines — the  area  the  majority  feels  needs  the  most  atten- 
tion. The  substitute  assures  that  metal  and  nonmetallic  miners  need 
not  fear  that  their  health  and  safety  will  be  lessened. 

Formal  Hearings 

Although  Congressman  Quie  was  successful  in  having  an  amend- 
ment assuring  separate  standards  adopted,  there  was  one  other  par- 
ticular area  that  should  have  demanded  some  attention.  That  is,  the 
suggestion  that  formal  hearing  on  proposed  health  and  safety  stand- 
ards be  provided  when  requested  to  the  metal  and  nonmetallic  in- 


430 


75 


dustry.  Although  informal  hearings  have  been  applicable  under  the 
Coal  Act,  formal  hearings  have  been  required  in  the  past  under  the 
Metal  and  Nonmetallic  Act.  In  its  present  form,  H.R.  4287  provides 
only  informal  hearings  respecting  future  developments  of  health 
and  safety  standardsf  or  all  mines. 

On  the  final  day  of  hearings — just  a  few  minutes  prior  to  sub- 
committee markup — witnesses  representing  the  trona  mines  brought 
to  the  committee's  attention  the  benefit  of  formal  hearings.  In  a  case 
heard  last  June  and  July,  a  proposed  standard  would  have  caused 
hazards  to  underground  miners  had  it  not  been  for  the  ability  to  cross- 
examine  the  agency's  witness.  As  a  result  of  the  cross-examination,  the 
Interior  Department  agreed  with  the  operators'  views,  and  thus, 
averted  potential  disaster. 

In  contending  that  formal  hearings  are  needed,  at  least,  the  trona 
witnesses  also  pointed  out  that  seldom,  if  ever,  do  formal  hearings 
hold  up  the  issuance  of  standards  more  than  the  one  day  necessary  for 
hearing. 

Consequently,  the  recommendation  to  afford  formal  hearings  to 
objections  to  proposed  standards  should  be  favorably  considered. 

Transfer 

In  the  past,  there  have  been  compelling  arguments  for  opposing 
transfer  of  MESA  from  the  Department  of  Interior  to  the  Depart- 
ment of  Labor,  and  there  have  been  substantial  arguments  supporting 
the  case  for  transfer.  The  transfer,  in  this  Congress,  is  supported  by 
the  present  administration,  aware  of  the  issues  that  have  been  raised 
in  the  past. 

In  not  opposing  the  transfer,  since  some  of  us  have  opposed  transfer 
in  the  past,  we  wish  to  make  it  clear  that  we  do  not  cast  any  aspersions 
upon  the  Department  of  Interior  or  MESA.  The  statistics  supplied 
show  that  fatalities  and  disabling  injuries  in  mines  have  shown  an 
encouraging  doward  trend.  We  hope  that  trend  will  continue  at  an 
accelerating  rate,  no  matter  which  Department  enforcement  is  located. 

Conclusion 

The  majority  report  has  gone  to  great  lengths  to  justify  bringing 
metal  and  nonmetallic  workers  under  the  Coal  Act,  based  on  the  use  of 
statistics.  Rather  than  juggle  those  statistics  in  an  unrealistic  man- 
ner, we  would  like  to  note  that  statistically,  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  has  achieved  a  superior  showing  over 
the  Coal  Act  as  it  is  applicable  to  surface  miners — the  great  majority 
of  metal  and  nonmetal  miners.  However,  the  majority  uses  the  argu- 
ment that  the  Coal  Act  has  achieved  a  superior  showing  in  reducing 
the  fatality  rate  in  underground  mines  than  the  Metal  and  Nonmetallic 
Act  in  underground  mines,  and,  therefore,  the  Coal  Act  should  be 
applied  to  all.  This  argument  is  made  even  though  there  are  relatively 
few  underground  metal  and  nonmetal  mines  or  miners  as  compared  to 
either  underground  coal  mines  or  miners  or  to  surface  metal  and 
nonmetal  mines  or  miners.  As  well,  the  majority  report  ignores  the  suc- 
cess of  the  Metal  and  Nonmetallic  Act  in  lowering  the  frequency  rate 
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of  nonfatal  disabling  injuries  in  both  underground  and  surface  mines 
in  a  manner  superior  to  the  Coal  Act. 

It  appears  that  these  statistics  only  prove  that  the  Federal  Coal 
Mine  Health  and  Safety  Act  is  beginning  to  work  better  where  it 
was  meant  to  be  applied — mostly  underground — and  the  Federal  Metal 
and  Nonmetallic  Act  is  beginning  to  work  best  where  it  is  usually 
applicable — on  the  surface — although  it  seems  to  be  achieving  greater 
compliance  on  the  whole. 

We  would,  accordingly,  urge  the  support  of  the  substitute  to  be 
offered  by  Mr.  Sarasin.  We  are  not  convinced  of  the  arguments  based 
on  statistics  or  equality.  We  support  the  upgrading  of  the  Metal  and 
Nonmetallic  Mine  Safety  Act  in  a  manner  that  will  assure  further  pro- 
tection to  miners.  The  Coal  Act,  other  than  providing  for  mandatory 
penalties,  is  not  upgrading,  it  is  not  strengthening  and  it  does  not  as- 
sure more  compliance. 

In  ignoring  the  recommendations  of  the  administration  for  legisla- 
tion to  provide  for  substantial  improvements  to  existing  mine  health 
and  safety  legislation,  the  committee  bill  only  combined  the  two  exist- 
ing Acts  without  improvements  supported  by  the  administration  in 
the  Substitute.  We  strongly  recommend  support  for  the  substitute  in 
the  interest  of  our  Nation's  miners. 

Al  Quie. 

John  N.  Erlenborn. 

Konald  A.  Sarasin. 

Shirley  N.  Pettis. 
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[From  the  Congressional  Record — Senate,  May  16,  1977] 

(P.  7663) 

******* 

Reports  of  Committees 

The  following  reports  of  committees  were  submitted  today: 
•  *  *  *  *  *  * 

By  Mr.  Williams,  from  the  Committee  on  Human  Resources: 

With  an  amendment : 
S.  717.  A  bill  to  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other  purposes  (Rept.  No. 
05-181). 

******* 
[A  copy  of  S.  717  as  reported,  with  accompanying  Senate  Report 
95-181  follows:] 
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95th  CONGRESS 

1st  Session 


Calendar  No.  154 

S.  717 

[Report  No.  95-181] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  11  (legislative  day,  February  1),  1977 

Mr.  Williams  (for  himself,  Mr.  Abourezk,  Mr.  Anderson,  Mr.  Bayh,  Mr. 
Brooke,  Mr.  Case,  Mr.  Church,  Mr.  Clark,  Mr.  Cranston,  Mr.  Eagleton, 
Mr.  Ford,  Mr.  Heinz,  Mr.  Huddleston,  Mr.  Humphrey,  Mr.  Javits,  Mr. 
Kennedy,  Mr.  McGovern,  Mr.  Maonuson,  Mr.  Metcalf,  Mr.  Metzenbaum, 
Mr.  Nelson,  Mr.  Pell,  Mr.  Randolph,  Mr.  Riegle,  Mr.  Schweiker,  Mr. 
Stafford,  and  Mr.  Stevenson)  introduced  the  following  bill;  which  was 
read  twice  and  referred  to  the  Committee  on  Human  Resources 

May  16, 1977 
Reported  by  Mr.  Williams,  with  an  amendment 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Represcnta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Aot  may  bo  cited  as  the  "Federal  Mine  Safety  and 

4  Health  Amondmonto  Aot  of  1977". 


434 


2 

1  TITLE     I    AMENDMENTS     TO     THE     GENERAL 

2  PROVISIONS  OF  THE  FEDERAL  GOAL  MINE 

3  HEALTH  AND  SAFETY  ACT  OF'  1060 

4  SHORT  TITLE 

5  Sec.   101  i  Tho  first  eoction  of  tho  Fodoral  Coal  Mino 

6  Health  and  Safety  Aot  of  1969  io  amondod  to  road  ao  fol 

7  lows;   "That  this  Aot  may  bo  oitod  as  tho  'Fodoral  Mino 

8  Safoty  and  Health  Aot  of  1077'  ". 

9  DEFINITIONS  AND  APPLICABILITY 

10  Seo.  102.   (a)  (1)   Sootion  2  of  tho  Fodoral  Coal  Mino 

11  Health  and  Safoty  Aot  of  1069  io  amondod  by  otriking  out 

12  "ooal"  whorovor  it  appears.   (2)   Section  2(g)  (1)   of  such 

13  Aot  ifl  amendod  by  striking  out  "the  Interior"  and  inserting 

14  in  lieu  thoroof  "Labor". 

15  (b)  (1)  Section  3  (a)  of  such  Act  is  amended  by  strik- 

16  ing  out  "tho  Interior"  and  inserting  in  lieu  thoroof  "Labor". 

17  (2)   Sootion  3  (d)   of  such  Act  is  amended  b}r  deleting 

18  -fcho  semicolon  at  the  end  thereof,  and  inserting  in  lieu  thereof 

19  "or  any  independent  contractor  performing  services  or  oon- 

20  ctruction  at  cuch  mino  >" 

21  (8)   Sootion  3  (h)   of  such  Act  is  amendod  to  rood  ao 

22  follows : 

23  "(h)  /Mine'  means   (1)    an  area  of  land  from  which 

24  minorals  are  extracted  in  nonliquid  form  or,  if  in  liquid 

25  form,  are  extracted  with  workers  underground,   (2)  private 
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1  ways  and  roads  appurtenant  to  such  area,  and   (3)   lands, 

2  excavations,  underground  passageways,  shafts,  slopes,  tun- 

3  nels,  and  workings,  structures,  facilities,  equipment,  machine^ 

4  tools,  or  other  property  including  impoundments,  retention 

5  dams,  and  tailings  ponds,  on  the  surface  or  underground,  used 

6  in,  or  to  bo  used  in,  or  rosulting  from,  tho  work  of  extracting 

7  suoh  minerals  from  thoir  natural  deposits  in  nonliquid  form, 

8  or  if  in  liquid  form,  with  workers  underground,  or  ueod  in  tho 

9  milling  of  such  minerals,  or  tho  work  of  preparing  coal,  and 

10  includes  custom  coal  preparation  facilities,  except  that  with 

11  respect  to  protection  against  radiation  hazards  such  term  shall 

12  not  include  property  used  in  the  milling  of  source  minerals 

13  defined  in  the  Atomic  Energy  Act  of  1954,  as  amonded.  In 

14  making  a  determination  of  what  constitutes  mineral  milling 

15  for  purposes  of  this  Act  the  Secretary  shall  give  due  consider- 

16  ation  to  the  convenience  of  administration  resulting  from  the 

17  delegation  to  one  Assistant  Secretary  of  all  authority  with 

18  respect  to  the  health  and  safety  of  miners  employed  at  one 

19  physical  ostablishment»" 

20  (1)  Soctions  3  (d) ,  (o)  ,■  (g) ,  and  (j)  of  such  Act  are 

21  each  amended  b}r  striking  out  the  word  "coal"  wherever  it 

22  appears. 

23  (5)  Section  3  of  such  Act  is  amended  b}r  striking  out  tho 

24  word  "and"  at  the  end  of  paragraph  (1) ,  b}r  striking  out  tke- 

25  period  at  the  end  of  paragraph   (m)    and  inserting  in  liou 
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1  thereof  a  semicolon,  and  by  adding  at  tho  ond  thereof  tho 

2  following  new  paragraphs : 

3  "-(») — 'Administration*   moans    tho    Mino    Safety    and 

4  Health  Administration  in  tho  Department  of  Labor;  and 

5  "  (o)  'Commission'  moans  tho  Fodoral  Mino  Safoty  and 

6  Health  Koviow  Commission." 

7  (o)   Section  d  of  such  Act  is  amondod  by  striking  out 

8  the  word  "oonl". 

9  (d)  (1)  Section  5(o)  of  such  Act  is  amondod  by  strik- 

10  ing  out  Labor"  and  insorting  in  liou  thoroof  "tho  In  tori  or" . 

11  (2)   Section  5(f)   of  suoh  Aot  is  amondod  by  striking 

12  out  the  word  "coal"  whorevor  it  appoars,  and  by  striking 

13  out  "section  106"  and  substituting  "sootion  107". 

14  TITLE  II    MINE  SAFETY  AND  HEALTH 

15  STANDARD  AMENDMENTS 


16 


AMENDMENT  TO  TITLE  1 


17  Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and 

8    Safety  Act  of  1969  is  amended  to  read  as  follows: 

19  "duties 

20  "Seo*  101.   (a)   Each  mine  operator  (1)   shall  furnish 

21  to  oach  miner  employment  and  a  place  of  emplo3onont  which 

22  are  free  from  recognized  hazards  that  are  causing  or  are 

23  likely  to  cause  death  or  harm  to  such  minor;  and  (2)  ohall 
oomply  with  the  safety  and  health  standards  and  all  rules, 
regulations,  and  orders  promulgated  under  this  Act;  and 
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1  "(b)   Each  miner  subject  to  the  provisions"  of  this  Act 

2  shall  comply  with  the  safety  and  health  standards  and  all 

3  rules,  regulations,  and  orders  promulgated  under  this  Act 

4  which  aro  applicable  to  his  own  actions  and  conduct. 

5  "SAFETY  AMD  HEALTH  STAMDx\EDS 

G  Sec.  102 i  (a)  Tho  Secretary  ma}^  by  rulo  promulgate, 

7  modify,  or  revoke  any  safet}^  and  health  standards  for  tho 

8  health  and  safety  of  minors,  including  standards  for  mino 

9  roscuo  and  firefighting  operations,  and  for  the  prevention 

10  of  accidents,  injuries,  or  health  hazards  in  mines  which  aro 

11  subject  to  this  Act  in  accordance  with  section  553  of  title  5, 

12  United  States  Code  (without  regard  to  any  reference  in  such 

13  section  to  sections  556  and  557  of  such  title),  and  the  fol- 

14  lowing  provisions : 

15  "  ( 1 )  Whenever  the  Secretary,  upon  the  basis  of  infor- 

16  mation  submitted  to  him  in  writing  by  an  interested  person, 

17  a  representative  of  any  organization  of  employers  or  em 

18  ployooc,  a  nationally  recognized  standards-producing  organic 

19  zation,  tho  Secretary  of  Health,  Education,  and  Welfare,  tho 

20  National  Institute  for  Occupational  Safety  and  Hoalth,  or  a 

21  Stato  or  political  subdivision,  or  on  tho  basis  of  information 

22  developed  by  tho  Socrotary  or  otherwiso  availablo  to  him, 

23  determines  that  a  rule  should  be  promulgated  in  order  to 

24  serve  tho  objectives  of  this  Act,  the  Secretary  may  request 

25  tho  recommendations  of  an  advisory  committee  appointed 
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1  under  section  103  of  this  Act.  The  Secretary  shall  provide 

2  such  an  advisory  committeo  with  any  proposals  of  his  own 

3  or  of  the  Secretary  of  Health,  Education,  and  Welfare,  to- 

4  gothor  with  all  pertinent  faotual  information  developed  by 

5  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
0  Welfare,  or  otherwko  available,  including  the  results  of  re~ 

7  search,  demonstrations,  and  experiments.  An  advicory  com 

8  mittoo  shall  submit  to  the  Secretary   its  recommendations 

9  regarding  the  rule  to  bo  promulgated  within  ninoty  days  from 

10  the  date  of  its  appointmont  or  within  such  longer  or  shorter 

11  period  as  may  be  prescribed  by  the  Secretary,  but  in  no  event 

12  for  a  period  which  16  longer  than  one  hundred  and  eighty 

13  days.  When  the  Secretary  receives  a  recommendation  from 

14  the  National  Institute  for  Occupational  Safety  and  Health 

15  that  a  rulo  be  promulgated,  modified,  or  rovokodj  the  Sooro 

16  tary  must,  within  sixt}'  days  after  roooipt  thoroof,  refer  such 

17  recommendation  to  an  advisory  committee  pursuant  to  this 

18  paragraph,  or  publish  such  as  a  proposed  rulo  pursuant  to 

19  paragraph   (2)  of  this  subsection,  or  publish  in  the  Federal 

20  Rogistor  his  determination  not  to  do  so,  and  his  reasons 

21  therefor. 

22  "(2)  The  Secretary  shall  publish  a  proposed  rule  pro 

23  mulgating,  modifying,  or  revoking  a  safety  and  hoalth  stand 

24  ard  in  tho  Federal  Register.  If  the  Secretary  doterminoe  that 

25  a  rule  should  be  proposed  and  in  connection  therewith  has 


439 


7 

1  appointed  an  advisory  committee  as  provided  b)r  paragraph 

2  ( 1 )  of  this  subsection,  the  Secretary  shall  publish  a  proposed 

3  rule  or  the  reasons  for  his  determination  not  to  publish  such 

4  rule,  within  sixty  days  following  the  submission  of  the  advi- 

5  sory  committee's  recommendation,  or  the  expiration  of  the 

6  period  of  time  prescribed  by  the  Secretary  in  such  submission. 

7  In  oithor  event,  the  Secretary  shall  afford  interested  persons 

8  a  poriod  of  thirt}>  days  after  any  such  publication  to  submit 

9  written  data  or  comments  on  the  proposed  rule. 

10  "(3)   On  or  before  the  last  day  of  the  period  provided 

11  for  the  submission  of  written  data  or  comments  under  para- 

12  graph  (2) ,  any  interested  person  may  file  with  the  Secretary 

13  written  objections  to  the  proposed  rule,  stating  the  grounds 

14  therefor  and  requesting  a  public  hearing  on  such  objections. 

15  Within  thirty  days  after  the  last  day  for  filing  such  objec- 

16  tions,  the  Secretary  shall  publish  in  the  Federal  Begister  a 

17  notice  specifying  the  safety  or  health  standard  to  which 
13  objoetions  have  been  filed  and  a  hearing  requested,  and 

19  specifying  a  time  and  place  for  such  hearing.  An}r  hoaring 

20  under  this  subsection  shall  be  held  promptly.  Hearings  ro 

21  quired  by  this  subsection  shall  be  informal  and  shall  bo 

22  conducted  bjr  the  Secretary,  who  majr  prescribe  such  rules 

23  and  make  such  rulings  concerning  procedures  in  such  hoar- 

24  ings  to  avoid  unnecessarjr  costs  or  delay.  A  verbatim  traQ* 
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1  script  shall  bo  taken  of  any  sunk  informal  hearing  and  shall 

2  be  available  to  the  public, 

3  "-(4r) — Within  sixty   days  after  the   expiration  of   the 

4  period  provided  for  the  submission  of  written  data  or  oon> 

5  inente  under  paragraph   (2),  or  within  sixty  days  after  the 

6  completion  of  any  hearing  held  under  paragraph    (3),  the 

7  Secretary  shall  issue  a  rule  promulgating,  modifying,  or  ro- 
g  voking  a  safety  or  health  haaa-rd  or  mnko  a  determination 
9  that  a  rule  should  not  bo  issued.  Such  a  rule  may  contain  a 

10  provision  delaying  its  offootivo  dato  for  such  period   (not  jn 

11  excess  of  ninoty  days)  as  the  Secretary  determines  may  be 

12  necessary  to  insuro  that  affootod  operators  and  minora  will  bo 

13  informod  of  tho  oxistonoo  of  tho  standard  and  of  ito  tormo  and 

14  that  operators  affeoted  aro  givon  an  opportunity  to  familiariao 

15  thomsolves  and  their  omployoos  with  tho  existence  of  the 
1(3  requirements  of  the  standard. 

17  "  (5)  (A) — Tho   Secretary,   in  promulgating  standards 

18  dealing  with  toxic  materials  or  harmful  physical  agents  under 

19  this  subsection,  shall  set  standards  which  most  adequately 

20  assuro  on  tho  basis  of  tho  bost  availablo  ovidonco  that  no  minor 
2i  will  suffer  any  material  impairment  of  health  or  functional 

22  capacity  even  if  such  miner  has  rogular  oxposuro  to  tho 

23  hazards  dealt  with  by  such  standard  for  the  period  of  his 

24  working  Kfo.  Dovolopmont  of  standards  under  this  subsection 

25  shall  be  bagod  upon  research,  demonstrationc,  osporimonte, 
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1  and   such   other   information  as   ma}?-   be   appropriate.    In 

2  addition  to  the  attainment  of  the  highest  degree  of  hoalth  and 

3  safety  protection  for  the  employee,  other  considerations  shall 

4  be  the  latest  available  scientific  data  in  the  field,  tho  feasibility 

5  of  tho  standards,  and  oxporionco  gainod  undor  this  and  othor 

6  hoalth  and  safety  lawsi  Whenever  practicable,  the  standard 

7  promulgated  shall  bo  oxpressod  in  terms  of  objootivo  critoria 

8  and  of  the  performance  desirod. 

9  (B)  The  Secretary  of  Health,  Education,  and  Wolfaro 

10  as  soon  as  possible  after  the  dato  of  enactment  of  the  Federal 

11  Mino  Safety  and  Hoalth  Amendments  Act  of  1977  but  in 

12  no  event  later  than  three  years  after  such  dato  and  on  a 

13  continuing  basis  thereafter,   shall,   for  each  toxic  material 

14  or  harmful  physical  agont  which  io  uood  or  found  in  a 

15  mine,  determine  whether  such  material  or  agont  is  poton- 

16  tially  toxic  at  the  concentrations  in  which  it  is  usod  or 

17  found  in  a  mino,  and  shall  immediately  submit  such  deter- 

18  mination    to    the    Secretary,    together    with    all    pertinent 

19  criteria.  Within  sixt}r  days  after  receiving  any  determination 

20  together  with   criteria  in  accordance   with   tho   procoding 

21  sentence  relating  to  a  toxic  material  or  harmful  physical 

22  agent  which  io  not  eovorod  by  a  hoalth  or  safety  standard 

23  promulgated  under  this  section,  the  Secretary  shall  oither 

24  appoint  an  advisory  committoo  to  mako  rocommondations 

25  with  rospoct  to  a  hoalth  and  safety  standard  covering  such 
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1  material  or  agent  in  accordance  with  paragraph   ( 1 )   of  thin 

2  subsection  or  publish  a   proposed   rule   promulgating  such 

3  a  health  and  safety  standard  in  accordance  with  paragraph 

4  f&) — of  thio  oubseotion  or  shall  publish   bin  determination 

5  not  to  do  so. 

6  "  (*i)    Any  utondard  promulgated  under  this  subsection 

7  shall  prescribe  the  use  of  labels  or  other  appropriate  forms, 
3  of  warning  as  are  necessary  to  insure  that  employees  are  ap- 
9  prised  of  all  hazards  to  which  they  are  exposed,  relevant 

10  symptoms  and  appropriate  emergency  treatment,  and  proper 

11  conditions  and  precautions  of  safo  use  of  exposure.  Whore 

12  appropriate,  such  standard  shall  also  prescribe  suitable  pro 

13  tective  equipment  and  control  or  technological  procedures 

14  to  be  used  in  connection  with  such  hazards  and  shall  pro 

15  vide  for  monitoring  or  measuring  employee  exposure  at  such 

16  locations  and  intervals,  and  in  sueh  manner  so  as  to  assure 

17  the    maximum    protection    of   miners,    In   addition,    whoro 

18  appropriate,  any  such  standard  shall  prescribe  the  type  and 

19  frequency  of  medical  examinations  or  other  tests  which  shall 

20  bo  made  available,  by  the  operator  or  at  his  cost,  to  miners 

21  exposed  to  such  hazards  in  order  to  most  effectively  deter- 

22  mino  whether  the  health  of  such  employees  is  adversely 

23  affected  by  such  exposure.  Where  appropriate,  the  standard 

24  ohall  provide  that  where  a  determination  is  made  that  a 

25  miner  may  suffer  material  impairment,  of  health  or  functional 
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1  capacity  by  reason-of  exposure  to  tho  hazard  ooverod  by  the 

2  standard,  that  miner  shall  be  removed  from  8iich  exposure 

3  and  realigned.  Any  minor  transferred  as  a  result  of  ouoh 

4  oxpoouro  ohall  oontinuo  to  roooivo  compensation  for  such 

5  work  at  not  loon  than  tho  regular  rato  of  pay  for  minors 

6  in  tho  classification  such  minor  hold  immodiatoly  prior  to 

7  his  transfer.  In  tho  event  ouoh  medical  examinations  are  in 
S  tho  nature  of  research,  as  determined  by  tho  Scorotary  of 
9  Health,  Education,  and  Welfare,  suoh  examinations  may  be 

10  furnished  at  tho  expense  of  tho  Secretary  of  Health,  Eduoa 

11  tion,  and  Welfare.  Tho  results  of  ouoh  examinations  or  tests 

12  shall  be  furnished  only  to  the  Secretary  or  the  Secretary 

13  of  Health,  Education^  and  Welfare,  and,  at  tho  request  of  tho 
11  minor,  to  his  designated  physician. 

15  "(7)  In  promulgating  or  rovoking  standards  as  author 

16  used  in  thio  titlo,  or  in  publishing  any  rule  as  authorized  in 

17  this  title,  tho  Scorotary  shall  not  reduce  tho  protection  af 

18  forded  miners  below  that  provided  by  any  safety  or  health 

19  standard  previously  in  offoot. 

20  "(b)  (1)    Tho  Soorctary  ohall  provide,  without  regard 

21  to  the  requirements  of  chapter  6,  titlo  5,  United  States  Code, 

22  for  an  omergonoy  temporary  standard  to  tako  immediate 

23  offoot  upon  publication  in  tho  Fodoral  Eogiotor  if  ho  deter 

24  mines   (A)   that  minors  aro  oxposod  to  gravo  danger  from 

25  exposure  to  substanoos  or  agonto  determined  to  bo  toxic  or 
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1  phyoioally  harmful,  and   (B)   that  nuoh  omorgonoy  standard 

2  in  nooosoary  to  protoot  minors  from  suoh  dangor. 

3  "(2)   Suoh  otondard  ohall  bo  offootivo  until  superceded 

4  by  a  standard  promulgated  in  aooordanoo  with  tho  prooo- 

5  durcn  prosoribod  in  paragraph   (3)   of  this  suboootion. 

6  "  (3)   Upon  publication  of  ouoh  standard  in  tho  Fodoral 

7  Register,  tho  Soorotary  ohall  oommonoo  a  prooooding  in  ao- 

8  oordanoo  with  sootion  102(a)   of  thio  Aot,  and  tho  standard 

9  an  published  shall  aloo  oorvo  an  a  propoood  rulo  for  tho  pro 

10  oooding.  Tho  Soorotary  shall  promulgato  a  otandard  undor 

11  thio  paragraph  no  lator  than  nino  monthn  after  publication  of 

12  tho  omorgonoy  standard  as  providod  in  paragraph    (2)    of 

13  thio  oubocotion. 

14  "  (o)    Tho  Score tary  in  authorised  to  grant  a  variance 

15  from  any  standard  or  portion  thereof  whenever  he  deter 

16  minoo,  or  tho  Soorotary  of  Health,  Education,  and  Welfare 

17  oortifios,  that  ouoh  varianoo  io  noooooary  to  pormit  an  opcr 

18  ator  to  participate  in  rosoaroh  approved  by  him  or  tho  Sec 

19  rotary  of  Health,  Education,  and  Wolfaro  designed  to  demon 

20  strato  or  validate  new  and  improved  techniquos  to  safeguard 

21  tho  health  or  safety  of  workorsi  No  such  varianoo  shall  bo 

22  grantod  until  tho  Soorotary  shall  find  that  tho  granting  of 

23  suoh  variance  will  not  "adversely  affect  the  health  or  safety 

24  of  tho  minors,  and  tho  Secretary  notifies  tho  minors  affootod 

25  dirootly  and  by^  publication  in  the  Federal  Rogistor. 
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1  "  (d)  (1)  Any  operator  may  apply  to  tho  Secretary  for 

2  a  tomporary  order  permitting  limited  noncompliance  with 

3  a  standard  or  any  provision  thereof  promulgated  under  this 

4  oootion.  Such  tomporary  order  shall  be  granted  only  if  tho 

5  operator  files  an  application  which  moots  tho  requirements  of 

6  paragraph    (3)    and  establishes  that    (A)    ho  io  unablo  to 

7  comply  with  a  standard  by  its  effective  date  bocauso  of 

8  unavailability  of  professional  or  technical  personnel  or  of 
0  materials  and  equipment  needed  to  come  into  compliance 

10  with  tho  standard  or  bocauso  necessary  construction  or  altora- 

11-  tion  of  facilities  cannot  bo  complotod  by  tho  offootivo  dato, 

12  (B)  he  will  guarantee  that  cmployoos  are  affordod  no  loos 

13  than  the  oamo  measure  of  protection  they  would  havo  boon 

14  provided  by  ouch  standard,  and    (C)    ho  has  an  offootivo 

15  program  for  coming  into  oomplianoo  with  the  standard  as 

16  quickly  as  practicable.  Any  tomporary  order  issued  undor  this 

17  ouhsootion  shall  prosoribo  tho  practices,   moans,   mothods, 

18  operations,  and  prooossos  which  the  operator  must  adopt  and 

19  ueo  whilo  tho  order  is  in  offoot  and  stato  in  detail  his  pro 

20  gram  for  coming  into  oomplianoo  with  tho  standard.  Such  a 

21  tomporary  ordor  may  bo  grantod  only  after  notico  to  om- 

22  ployooo  and  an  opportunity  for  a  publio  hearing ;  Providod, 

23  That  tho  Soorotary  may  iscno  one  interim  ordor  to  bo  of 

24  fective  until  a  decision  ia  mado  on  tho  basis  of  the  hearing, 

25  or  for  sixty  days,  whiohovor  is  loss,  and  tho  longth  of  time 
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1  for  whioh  any  suoh  intorim  ordor  may  bo  in  offoot  shall  bo 

2  doduotod  from  the  period  for  whioh  a  temporary  order,  if 

3  granted,  shall  bo  effective  No  temporary  ordor  may  be  iii 

4  offoot  for  longor  than  the  period  noedod  by  tbo  employer  to 

5  Qohiovo  oomplianoo  with  tho  standard  or  nix  months,  whioh 
(i  ovor  iii  ahortor,  oxeept  that  such  an  order  may  be  renewed 

7  not  more  than  twioo   (i)  mo  long  an  the  requirements  of  this 

8  subsection  are  mot)  and    (ii)    if  an  application  for  renewal 

9  is  filod  at  loftBt  ninoty  days  prior  to  tho  expiration  dato  of  the 

10  ordor*  No  intorim  renewal  of  an  ordor  may  romain  in  offoot 

11  for  longor  than  ono  hundred  and  oighty  days. 

12  "(2)   An  applioation  for  a  temporary  ordor  undor  this 

13  subsection  shall  oontain — 

14  "  {A)  a  specification  of  tho  standard  and/or  portion 

15  thereof  from  which  the  employer  seeks  a  noncompliance 

16  order. 

17,  "  (B)  a  representation  by  tho  oporator>  supportod  by 

18  ropreuciitationo  from  qualified  porsonu  having  firsthand 

19  knowledge  of  the  facta  represented,  that  ho  io  unable  to 

20  comply  with  the  standard  or  portion  thoroof  and  a  do 

21  tailed  statomont  of  tho  reasons  thorofor, 

2&  .  "  (C)  a  statomont  of  tho  QtoP3  ho  ban  taken  and  will 

ii.3  take  (with  qpooifio  datop)  to  protoet  minoro  against  the 

24  haaardo  oovoroq1  by  tho  standard, 

25  "(D)  a  statomont  of  wfron  ho  oxpooto,  to  bo  ablo  to 
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1  comply  with  tho  Qtandard  and  what  atcpa  he  hag  token 

2  and  what  stops  he  will  take    (with  dates  specified)   to 

3  como  into  oomplianeo  with  tho  standard,  and 

4  "  (E)   a  certification  that  he  has  informed  his  cm 

5  ployccs  of  tho  application  hy  giving  a  copy  thereof  to 

6  thoir  authorized  representative,  posting  a  statement  giv 

7  ing  a  summary  of  tho  application  and  specifying  where  a 

8  copy  may  bo  examined  at  tho  placo  or  placoo  whore  no 

9  ticos  to  employees  arc  normally  posted,  and  hy  other 

10  appropriate  moans. 

11  A  description  of  how  employees  have  boon  informed  shall 

12  bo  oontoinod  in  tho  certification.  Tho  information  to  om- 

13  ployooo  shall  also  inform  them  of  thoir  right  to  petition  tho 

14  Soorotary  for  a  hoaring. 

15  "  (o)  Any  affootod  oporator  may  apply  to  tho  Secretary 

16  for  an  order  for  a  varianoo  from  a  standard  promulgated 

17  under  this  section.  Affootod  miners  and  thoir  representative 

18  shall  bo  given  notice  of  each  such  application  and  an  oppor 

19  tunity  to  participate  in  a  hearing.  The  Secretary  shall  issue 

20  an  order  if  ho  determines  on  tho  record,  aftor  opportunity  for 

21  an  inspection  wThoro  appropriate  and  a  public  hearing,  that 

22  tho  proponent  of  tho  varianoo  has  domonstratod  by  a  pro 

23  pondoranco  of  tho  evidence  that  tho  conditions,  practices, 

24  moans,  methods,  operations,  or  proooooes  used  or  proposod 

25  to  bo  used  by  an  oporator  will  provido  employment  and 
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1  plaoos  of  employment  to  his  employees  wbioh  aro  as  safo 

2  and  hoalthful  ao  thooo  which  would  provail  if  ho  oompliod 

3  with  tho  standard.  Tho  ordor  so  issued  shall  proooribo  tho 

4  conditions  tho  oporator  must  maintain,  and  tho  praotioos, 

5  mcano,  mothodo,  operations,  and  proocaooo  wbioh  ho  munt 

6  adopt  and  utilise  to  tho  extent  they  differ  from  tho  atandard 

7  in  quootion.  Such  ordor  may  bo  modified  or  rovokod  upon 

8  application  by  an  operator,  minor,  roprcoontativo  of  minofs 

9  or  by  tho  Soorotary,  in  tho  manner  proscribed  for  its  issuanoo 

10  under  thio  ouboootion. 

11  "(f)  Tho  provisions  of  suboootiono  (d)  and  (o)  ohall  not 

12  apply  with  rospoot  to  any  standard  onactod  by  titlo  II  of  thio 

13  Act  and  in  offoot  on  tho  date  immodiatoly  prior  to  tho  offoo 

14  tivo  date  of  tho  Fodoral  Mino  Safety  and  Health  Amend 

15  monto  Aot  of  1976  or  to  any  standard  promulgated  purouant 

16  to  that  titlo  prior  to  suoh  date. 

17  "  (g)  Any  poroon  who  may  bo  adversely  affoetod  by  a 

18  standard  ioouod  undor  thio  ooetion  may,  at  any  timo  prior  to 

19  tho  sixtieth  day  after  suoh  standard  is  promulgated,  filo  a 

20  potition  challenging  tho  validity  of  suoh  standard  with  tho 

21  United  States  court  of  appeals  for  tho  District  of  Columbia 

22  circuit  or  tho  circuit  whoroin  suoh  poroon  rooidoo  or  has  hifl 

23  principal  plaoo  of  buaincas,  for  a  judicial  review  of  such 

24  standard.  A  copy  of  tho  petition  3hall  be  forthwith  trang- 

25  mittod  by  tho  olork  of  tho  court  to  the  Secretary.  The  filing 
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^  of  fiuoh  petition  shall  not;  unlosB  othorwieo  ordorod  by  tiio 

2  court,  oporato  ao  a  stay  of  tho  standard.  No  objootion  that 

o  hao  not  boon  urgod  boforo  tho  Soorotary  ohall  bo  oonsidorod 

4  by  tho  oourt,  unless  tho  failuro   or  nogloot  to  urgo   ouoh 

5  objootion  shall  bo  cxouood  booauoo  of  extraordinary  oiroum 
P  stances.  Tho  proooduros  of  this  sootion  ohall  bo  tho  oxolusivo 
rj  moans  of  challenging  tho  validity  of  a  standard. 


8 

9  "Seo.  103.    (a)    The  Secretary  may  appoint  advisory 

-^q  committees  to  assist  him  in  his  standard  3ctting  functions 

H  under  ocotion  102  (a)    of  this  Act,  and  to  advise  him  on 

12  other  matters  relating  to  safety  and  health  in  mines.  Each 

13  such  advisory  oommittoo  may  inoludo  as  a  mombcr  one 

14  or  more  dooignoos  of  tho  Soorotary  of  Hoalth,  Eduoation, 

15  and  Welfare,  tho  National  Buroau  of  Standards,  Department 
IQ  of  Commerce,  and  tho  National  Science  Foundation,  and 
Yi  shall  inoludo  among  its  mombors  porsons  qualifiod  by  oxpcri 
13  cncc  and  affiliation  to  present  tho  viewpoint  of  operators  of 

19  such  mines  and  an  equal  number  of  porsons  similarly  quali- 

20  ficd  to  prosont  tho  viowpoint  of  workors  in  such  mines,  a3 
2i  well  as  ono  or  moro  representatives  of  mino  inspootion  or 

22  safoty  agencies  of  the  States.  An  advisory  committoo  may 

23  also  include  suoh  othor  persons  as  tho  Soorotary  may  appoint 
24.  who  aro  qualified  by  knowledge  and  experience  to  make  a 
25  useful  contribution  to  the  work  of  such  oommittoo,  including 
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1  ono  or  moro  representatives  of  professional  organizations  of 

2  toohnioians  or  professionals  specialising  in  safoty  or  hoalth, 

3  but  tho  numbor  of  persons  so  appointed  to  any  sueh  advisory 

4  oommittoo  shall  not  oxocod  tho  number  appointed  to  ouoh 

5  oommittoo  as  representatives  of  Federal  and  Stoto  agonoios. 

6  Any  meeting  of  nuoh  oommittoo  shall  he  open  to  I  ho  public 

7  and  an  aoourato  rooord  shall  bo  kept  and  made  available  to 

8  the  publie.  No  member  of  such  committee   (other  than  rep- 

9  rosentativoo  of  operators  and  miners)  ohall  have  an  economic 

10  intorost  in  any  proposed  rule. 

11  "  (h)    Persons  appointod  to  advisory  committees  from 

12  privato  life  shall  bo  compensated  in  the  same  manner  an 

13  consultants  or  exports  under  section  8100  of  title  »,  United 

14  Statos  Codo.  Tho  Secretary  shall  pny  to  any  Stato  which 

15  is  the  cmployor  of  a  mombcr  of  ouch  committee  reimburse 

16  mont  ouffioiont  to  cover  the  actual  costs  to  the  State  resulting 

17  .  from  such  representatives'  membership  on  nuoh  committee. 

18  "INSPECTIONS,    INVESTIGATIONS,    AND   KEOOItDKEEPINGI 

19  "Seo.  101.    (a)   In  order  to  carry  out  the  purposes  of 

20  this  Act,  tho  Secretary  or  tho  Socrotary  of  Hoalth,  Educa 

21  tion,  and  Welfare,  or  an  authorized  roprosontativo  of  cither, 

22  upon  prosonting  appropriate  credentials  to  the  owner,  oper 

23  ator,  or  agent  in  chargo,  is  authorized — 

24  "  (1)    to  ontor  without  dolay  any  mino  subject  to 

25  thio  Act;  and 
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1  "(2)    to  inspect  and  investigate  any  mine  and  nil 

2  pertinent  eonditionn,  structures,  machines,  apparatus,  do 

3  vices,  equipment,  rocords,  and  materials  therein,  and  to 

4  consult  privately  with  any  such  operator,  owner,  agent, 

5  or  minor.  In  carrying  out  the  requirements  of  thin  sco- 

6  tion  in  each  mine,  the  Secretary  shall  make  inspections 

7  of  tho  ontiro  mino  at  loast  four  times  a  year.  xVdvance 

8  notioo  of  any  inspection  shall  not  bo  given,  except  that 

9  tho  Soorotary  of  Hoalth,  Education,  nnd  Welfare  mny 

10  give  advanced  notioo  of  inspections  conducted  in  conncc 

11  tion  with  or  for  tho  purpose  of  rosoaroh  or  technical 

12  aaoistanco. 

.jo  "(b)  In  making  his  investigation!)  of  accidents  or  other 

14  OGOurroncos  relating  to  health  or  safety  in  a  mino  under 

15  this  Aot,  tho  Soorotary  may  require  tho  attendance  and  tcati 
-.p  mony  of  witnossoo  and  tho  production  of  evidence  under 
Yj  oath.  Witnossos  shall  bo  paid  tho  samo  foos  and  mileage  that 
..g  arc  paid  witneoooo  in  tho  courts  of  tho  United  States.  In 
.jo  caoo  of  a  contumacy,  failuro,  or  Tofusal  of  any  poison  to 
20  obey  such  an  order,  any  district  court  of  tho  United  States 
ty.  or  tho  United  States  courts  of  any  territory  or  possession, 
oo  within  tho  jurisdiction  of  which  such  porson  is  found,  resides, 

23  or  transacts  business,  upon  the  application  by  the  Score- 

24  tary,  shall  havo  jurisdiction  to  issuo  such  porson  an  order 

25  requiring  auoh  porson  to  appear  to  produce  evidence  if,  as, 
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1  and  whon  bo  ordered,  and  to  give  testimony  relating  to 

2  tho  mattor  undor  invootigation  or  in  question,  and  any  failure 

3  to  obey  such  order  of  the  court  may  be  punished  by  said 

4  oourt  as  a  contempt  tboroof. 

5  "  (o)  (1)  Each  oporator  ohall  make,  koop  and  preserve, 
G  and  mako  availablo  to  tho  Soorotary  or  tho  Soorotary  of 

7  Health,  Education,  and  Welfare,  auoh  rooordfl  regarding  hig 

8  aotivitioo  relating  to  this  Act  ao  tho  Soorotary,  in  eoopera 

9  tion  with  tho  Soorotary  of  Health,  Education,  and  Welfare, 

10  may  proooribo  by  regulation  an  noooooary   or  appropriate 

11  for  tho  onforoemont  of  thio  Act  or  for  developing  informa 

12  tion  rogarding  tho  causes  and  provontion  of  occupational 

13  accidents  and  illncsgca  in  the  mines  subject  to  this  Act.  In 

14  order  to  carry  out  the  provisions  of  this  paragraph  ouch 

15  regulations  may  includo  provisions  roquiring  oporatoro  to 

16  oonduot  periodic  inspections. 

17  "(2)  The  Soorotary,  in  oooporation  with  tho  Soorotary 

18  of  Health,  Education,  and  Wolfaro,  ohall  proooribo  regulations 

19  requiring  oporntors  to  maintain  aocurato  rooordo  of  and  to 

20  make  poriodio  reports  on,  w^ork-relatod  doaths,  injuries,  and 

21  illnesses  other  than  minor  injuries  roquiring  only -first  aid 

22  treatment  and  which  do  not  involvo  modieal  troatmont,  I033 

23  of  consciousness,  restriction  of  work  or  motion,  or  transfer  to 

24  another  job  in  tho  mines  subject  to  this  Act. 

95  "  (8)  Tho  Secretary,  in  cooperation  with  tho  Score tary 


453 


21 

1  of  Health,  Education,  and  Welfare,  shall  issuo  regulations 

2  requiring  operators  to  maintain  accurate  records  of  employee 

3  exposures  to  potentially  toxio  materials  or  harmful  physical 

4  ftgonts  which  are  required  to  bo  monitored  or  moasurod  under 

5  any  applicable  hoalth  and  safety  standard  promulgated  under 

6  this  Aot.  Suoh  regulations  shall  provido  minors  or  their  ropro 

7  aontativos  with  an  opportunity  to  oboervo  suoh  monitoring  or 

8  measuring,  and  to  have  access  to  the  records  thereof.  Such 

9  rogulationo  shall  also  make  appropriate  provision  for  caoh 

10  minor  or  former  minor  to  have  access  to  such  records  as  will 

11  indicate  his  own  oxposuro  to  toxic  materials  or  harmful  physi 

12  oal  agonte.  Each  operator  shall  promptly  notify  any  minor 

13  who  has  been  or  is  being  oxpoood  to  toxio  matorialo  or  harm 

14  fid  physical  agents  in  concentrations  or  at  levels  which  exoccd 

15  those  prescribed  by  an  applicable  hoalth  and  safety  standard 

16  promulgated  undor  section  102,  or  mandated  undor  title  II, 

17  and  shall  inform  any  minor  who  is  boing  thus  exposed  of  the 

18  oorrootivo  action  boing  takon. 

19  "(4)    All  accidents^  including  unintentional  roof  falls 

20  (except  in  any  abandoned  panels  or  in  areas  which  aro 

21  inaooossiblo  or  unsafe  for  inspootions) ,  shall  bo  investigated 

22  by  the  oporator  or  his  agont  to  dotormino  the  cause  and 

23  tho  moans  of  preventing  a  recurrence.  Eecorde  of  such  aooi 

24  dents,  roof  falls,  and  investigations  shall  be  kopt  and  tho 

25  information  shall  be  made  available  to  the  Secretary  or  his 
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1  authorized  roprosontativo  and  tho  appropriate  State  agency. 

2  Such   records   rhall   bo   opon   for   inspection   by   intoroutod 

3  persons  i 

4  (d)   Any  information  obtained  by  the  Soorotary,  or  by 

5  tho  Soorotary  of  Health,  Education,  and  Wolfaro  under  this 

6  Act  nhall  bo  obtained  in  nuch  a  manner  as  to  impose  a-  mini- 

7  mum  burdon  upon  oporators,  oc.pooially  thooo  operating  small 

8  business  consistent  with  the  underlying  purpoooo  of  thio  Act. 

9  Unnooosoary  duplication  of  effort  in  obtaining  information 

10  nhall  be  reduced  to  the  maximum  oxtont  foaoiblo. 

11  "(e)   Subject  to  regulations  issued  by  tho  Soorotary,  a 

12  roprosontativo    of    the    operator   and    a   roprosontativo    au 

13  thorizod  by  his  minors  shall  bo  givon   an   opportunity   to 

14  accompany  the  Secretary  or  his  authorized  ropreoontativc 

15  during    tho   physical   inspection    of   any   mino    under    sub 

16  section  (a)  for  tho  purposo  of  aiding  ouch  inspection.  Where 

17  there  is  no  authorized  minor  representative^  tho  Secretary  or 

18  bio  authorized  roprosontativo  shall  consult  with  a  roaoon- 

19  ablo  number  of  miners  concerning  matters   of  health  and 

20  safety  in  tho  mino.  Such  representative  of  minors  who  is 

21  aloo  an  employee  of  the  operator  shall  cuffor  no  loss  of  pay 

22  as  a  result  of  his  participation  in  the  physical  inspection  mado 

23  undor  this  subsoction.  To  the  extent  that  tho  inopootor  deter 

24  mines  that  more  than  one  representative  from  oach  party 

25  would  further  aid  the  inspection,  he  can  permit  each  party 
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1  to  havo  an  oqual  number  of  such  additional  roprosontativco. 

2  However,  only  ono  ouch  representative  of  minora  who  is 

3  an  employee  of  tho  operator  shall  bo  entitled  to  suffer  no  loos 

4  of  pay  ao  a  result  of  ouch  participation  under  tho  provisions 

5  of  this  subsection.  Compliance  with  this  oubsootion  shall  not 

6  bo  a  jurisdictional  prerequisite  to  the  enforcement  of  any  pro~ 

7  vision  of  this  Act. 

8  "  (f )  (1)   Any  minors  or  representatives  of  minors  who 

9  believe    that  a   violation   of   a   hoalth   or   safety   standard 

10  oxisto   that  threatens  harm,   or  that  an  imminent  dangor 

11  exists,  may  request  an  inspection  by  giving  notice  to  the 

12  Secretary  or  his  authorized  representative  of  such  violation 

13  or  dangor  *  x\ny  such  notice  shall  bo  roducod  to  writing,  shall 

14  sot  forth  with  roasonablo  particularity  tho  grounds  for  the 

15  notice,  and  shall  bo  signed  by  the  miners  or  roprosontativo 

16  of  minors,  and  a  copy  shall  be  provided  tho  operator  or  his 
1?  agont  at  tho  timo  of  inspection,  except  that,  upon  tho  roquost 

18  of  the  person  giving  such  notice,  his  name  and  tho  names 

19  of  individual  miners  referred  to  therein  shall  not  appear  in 

20  such  copy  or  on  any  record  published,  roloasod,  or  made 

21  availablo  pursuant  to  subsection  (g)  of  this  soction.  If  upon 

22  rocoipt  of  such  notification  the  Secretary  dotorminos  thoro 

23  are  reasonable  grounds  to  believe  that  such  violation  or  dan 

24  gor  oxists,  ho  shall  make  a  special  inspection  in  accordance 

25  with  tho  provisions  of  this  section  as  soon  as  practicable,  to 
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1  dotormino  if  suoh  violation  or  danger  oxioto.  If  the  Secretory 

2  determines  tboro  are  no  reasonable  grounds  to  boliovo  that  a 

3  violation  or  danger  exists  ho  shall  notify  the  minora  and 

4  reprooontotivo  of  tho  minors  in  writing  of  such  determination. 

5  "  (2)  Prior  to  or  during  any  inspootion  of  a  mine,  any 

6  miners  or  representatives  of  miners  employed  in  suoh  mine 

7  may  notify  the  Secretary  or  any  representative  of  tho  See 

8  rotary  responsible  for  oonduoting  tho  inspection,  in  writing, 

9  of  any  violation  of  this  Act  or  of  any  imminent  dangor 

10  which  they  have  reason  to  boliovo  oxioto  in  suoh  mine.  The 

11  Socrotary  shall>  by  regulation,  establish  procedures  for  in- 

12  formal  roviow  of  any  refusal  by  a  representative  of  tho  Score 

13  tary  to  ioouo  a  oitation  with  rospoot  to  any  ouch  alleged 

14  violation  or  ordor  with  rospoot  to  suoh  dangor  and  shall 

15  furnish  tho  minors  or  representative  of  minors  roquooting 

16  such  roviow  a  written  statement  of  tho  reasons  for  tho  Sec 

17  rotary's  final  disposition  of  tho  oasoi 

18  •'  (g)  (1)   The  Secretary  and  Socrotary  of  Hoalth,  Edu 

19  cation^  and  Welfare  aro  authorized  to  compile,  analyzo,  and 

20  publish)  oithor  in  summary  or  detailed  form,  all  roporto  or 

21  information  obtainod  undor  this  sootion. 

22  "  (2)   Tho  Soorotary  and  tho  Socrotary  of  Hoalth,  Edu- 

23  cation,  and  Wolfaro  shall  each  prescribe  such  rulos  and  rcgu 
^4  lationa  ao  thoy  may  doom  necessary  to  Garry  out  thoir  rospon- 
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1  Labilities   under   this   Act.   including   rule:   and   rogulationj 

2  dealing  with  the  inspection  of  mines  subject  to  thb  Act 

3  "(b)  Whenever  the  Secretary  finds  that  a  mine  liberates 
•1  excessive  quantiticc  of  methane  or  other  explosive  gaoos  dur 

5  ing  its-  operation:',  or  that  a  methane  or  other  gao  ignition  or 

6  explosion  hag  occurrod  in  such  mine  which  resulted  in  death 

7  or  serious  injur}'  at  any  time  during  the  previous  five  year:*,  or 

8  that  there  exists  in  such  mine  some  other  especially  hazardous 

9  condition,  he  shall  provide  a  minimum  of  one  spot  inspection 

10  by  his  authorized  representative  of  all  or  part  of  such  mine 

11  during — every — fi^e — working — day* — at — irregular — interval  l 

12  For  purposes  of  this  subsection,  liberation  of  excessive  quan 

13  sides  of  methane  or  other  explosive  gases  shall  mean  liberation 
M  of  more  than  one  million  cubic  feet  of  methane  or  other 
IS  explosive  ga^cs  during  a  twenty  four  hour  period:  Provided, 
M  however,  That  when  the  Secretory  finds  that  a  mine  liberates 
™  more  than  five  hundred  thousand  cubic  feet  of  methane  or 

18  other  explosive   gases   during  a   twenty  four  hour   period, 

19  he  shall  provide  a  minimum  of  one  spot  inspection  by  m*3 

20  authorized  representative  of  all  or  part  of  such  mine  every 
-1  ten  working  days  at  irregular  intervals;  Provided  furthev, 

22  That  when  the  Secretary  finds  that  a  mine  liberates  more 

23  than  two  hundred  thousand  cubic  feet  of  methane  or  other 
84  explosive  gases  during  a  twenty-four  hour  period,,  he  shall 
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1  provide  a  minimum  of  ono  spot  inspootion  by  his  authorized 

2  roprooontativo  of  all  or  part  of  such  mino  ovory  fifteen  work- 

3  ing  days  at  irroguktr  intervals. 

4  "  (i)    In  tii o  ovont  of  any  acoidont — (whothor  or  not 

5  resulting  in  an  injury  or  death) — occurring  in  a  mine,  the 

6  oporator  shall  promptly  notify   the  Secretary  thereof  and 

7  shall  take  appropriate  measures  to  pro  vent  the  destruction 

8  of  any   evidence    which   would   assist   in   investigating   the 

9  eauso  or  causes  thereof.  In  tho  event  of  any  accidont  oo- 

10  ourring   in   a   mine    where    resouo    and    rooovory    work    is 

11  neoessary,  the  Secretary  or  an  authorized  reprosontative  of 

12  tho  Seorotary  shall  take  whatever  action  ho  dooms  appro- 

13  priato  to  protect  tho  lifo  of  any  poison,  and  ho  may,  if  ho 

14  dooms  it  appropriate,  supervise  and  direct  the  roscuo  and 

15  tooovory  aotivity  in  ouch  mine* 

16  ",  (j)  In  tho  event  of  any  accident  occurring  in  a  mino, 

17  an  authorized  representative  of  the  Secrotaty,  when  prosont, 

18  may  issue  such  orders  as  he  deems  appropriate  to  insure 

19  Ao  safety  of  any  person  in  the  mine,  and  tho  oporator  of 

20  auoh  mino  shall  obtain  the  approval  of  such  roprosontative, 

21  in  consultation  with  appropriate  State  reprocontativos,  when 

22  foasiblo,  of  any  plan  td  recover  any  person  in  the  mine  or 

23  to   recover   the   min°    nr   v***"™    flffprtpd    qrppg    nf   thn    mino. 

24  to  normal. 
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1  "citations  and  orders 

2  "Seo.  105. — (a)  (1)    If,  upon  inspootion  or  invostiga 

3  tion,  tho  Soorotary  or  hio  authorized  representative  bolicvcj 

4  that  an  operator  of  a  mino  subject  to  this  Act  hoc  violatod 

5  this  Act,   or   any   rule,    order,    or   regulation   promulgated 

6  pursuant  to  this  Act,  he  shall,  with  reasonable  promptness, 

7  issuo  a  citation  to  the  operator.  Each  citation  shall  be  in 

8  writing  and  shall  describe  with  particularity  the  naturo  of 

9  tho  violation,  inoluding  a  roferonco  to  tho  provision  of  the 

10  Aot,   standard,  rulo,  regulation,   or  order  alleged   to  have 

11  boon  violatod.  In  addition,  the  citation  shall  fix  a  reason 

12  able  time  for  the  abatement  of  tho  violation. 

13  "  (2)  If  a  citation  undor  section  105  (a)  ( 1 )  is  issued  for 

14  a  violation  which  tho  Secretary  or  his  authorized  roprosonta- 

15  tivo  believes  to  have  been  willfully  committed,  or  committed 

16  with  gross  negligence,  and  to  have  subjected  a  minor  or 

17  minors  to  an  imminent  danger,  the  Secretary  or  hio  author 
16  izod  roprosontative  shall  includo  in  the  citation  a  ohargc  that 

19  the  violation  was  willfully  committed,   or  committed  with 

20  gross  negligence,  and  that  it  subjected  a  miner  or  minora  to 

21  an  imminent  danger,  with  a  specific  description  of  tho  danger 

22  or  dangoro  involvod. 

23  "(b)    If  upon  any  followup  inspection  of  a  mine,  an 

24  authorized  representative  of  the  Secretary  finds   ( 1 )    that  a 

25  violation  described  in  a  citation  issued  pursuant  to  subsection 
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1  (a)   has  not  boon  totally  abated  within  tho  period  of  time 

2  m  originally  fixed  tboroin  or  ao  oubooquontly  oxtondod,  and 

3  (2)  that  the  period  of  time  for  the  abatement  should  not  be 

4  further  extended,  he  ohall  find  the  extent  of  tho  area  affcotod 

5  by  the  violation  and  shall  promptly  issue  an  ordor  roquiring 

6  tho  operator  of  ouch  mine  or  hio  agent  to  immediately  oauoc 

7  all  persons  to  ho  withdrawn  from>  and  to  bo  prohibited  from 

8  entering  sueh  area  until  an  authorized  representative  of  the 

9  Secretary  determines  that  such  violation  has  boon  abatod, 

10  oxcopt  tho  following  poroona ; 

11  "(1)    Any  person  whose  presence  in  such  area  is 

12  necessary,  in  the  judgmont  of  tho  operator  of  tho  mine, 

13  or  an   authorized   representative   of   tho   Soorotary,    to 

14  eliminate  tho  danger  described  in  ordor; 

15  "(2)    Any  public  official  whoso  official  duties  ro 

16  quire  him  to  on  tor  such  aroa;  or 

17  "  (3)  Any  legal  or  technical  consultant,  or  any  rep- 

18  rosontativo  of  the  employees  of  the  mine,  who  is  a  cor- 

19  tified  person  qualifiod  to  mako  mine  examinations,  or  i3 

20  accompanied  by  such  a  person,  and  whoso  prosonoo  in 

21  such  area  is  necessarjr,  in  the  judgment  of  the  operator 

22  of  the  mino  or  an  authorized  representative  of  the  Sec 

23  rotary,  for  the  proper  investigation  of  tho   conditions 
dosoribod  in  the  order > 
"  (o)  (1)   In  the  case  of  a  violation  of  any  eafetjr  or 
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1  koalth  standard  which  ia  of  such  nature  a3  could  significantly 

2  and  substantially  contribute  to  the  oauoo  and  offoot  of  a  mine 

3  safety  or  health  hazard,  and  which  is  oauood  by  an  unwar 

4  ranted  failure  of  such  operator  to  comply  with  such  safoty 

5  or  health  standards,  tho  citation  shall  includo  a  statomont  to 

6  that  offoot.  If,  during  tho  same  inspection  or  any  subsequent 

7  inspection  of  such  mine  within  ninoty  days  after  the  issuance 

8  of  such  citation,  an  authorized  representative  of  tho  Secretary 

9  finds  anothor  violation  of  any  oafoty  or  hoalth  standard  and 

10  finds  ouoh  violation  to  bo  also  oausod  by  an  unwarranted 

11  failuro  of  such  oporator  to  so  comply,  he  shall  forthwith  issue 

12  an  order  requiring  tho  oporator  to  causo  all  persons  in  the 

13  area  affootod  by  such  violations,  oxcopt  thoso  persons  referred 

14  to  in  subsection   (b)   of  this  soetion,  to  bo  withdrawn  from, 

15  and  to  bo  prohibited  from  entering,  such  area  until  an  author- 

16  izod  representative  of  tho  Secretary  determines  that  such 

17  violation  has  boon  abated. 

18  "(2)   If  a  withdrawal  order  with  respect  to  any  aroa 

19  in  a  mino  has  boon  issued  pursuant  to  paragraph  ( 1 )  of  this 

20  subsection,  a  withdrawal  order  shall  promptly  be  issued  by 
2i  an  authorizod  representative  of  tho  Secretary  who  finds  upon 

22  any  subsequent  inspection   the   existence   in   the   mine   of 

23  othor  unwarranted  violations  until  such  time  as  an  inspec- 

24  tion  of  such  mine  discloses  no  such  violations.  Following  an 

25  inspection  of  the  mine  which  discloses  no  unwarranted  vioja- 
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1  tions,   tho  provisions  of  paragraph — (4-) — of  thin  nuboootiou 

2  shall  again  bo  applicable  to  that  mino. 

3  "  (d)  During  tho  abatomont  poriod  for  a  violation  of  tho 

4  applicable  limit  on  tho  concentration  of  ronpirablo  dust,  tho 

5  operator  of  tho  mino  r.hall  oauno  namplon  described  in  noction 

6  302(a)   of  thin  Act  to  bo  token  of  tho  afTootod  area  during 

7  oaoh  production  shift. 

8  "Ao  noon  an  ponnihlo  after  an  ordor  relating  to  failure  to 

9  abato   oxoossivo   dust  concentrations   in   ir.ouod,    tho   Sooro 

10  tary,  upon  request  of  the  operator,  shall  dispatch  to  the  mine 

11  involved  a  poroon  or  team  of  porsons,  to  tho  extent  ouch 

12  persons  are  available,  who  are  knowlodgoablo  in  tho  methods 

13  and  moans  of  controlling  and  reducing  ronpirablo  duot.  Such 

14  pcroon  or  team  of  poroonn  ohall  remain  at  the  mine  involved 

15  for  such  timo  as  they  shall  doom  appropriate  to  assist  the 

16  operator  in  reducing  rocpirablo  dust  concentration.   While 

17  at  the  mino,  such  persons  may  roquiro  tho  oporator  to  take 

18  cuoh  actions  as  thoy  doom  appropriate  to  inouro  tho  health 

19  of  any  poroon  in  the  mine. 

20  "  (e)  (1) — If,  upon  any  inspection  or  investigation  pur- 
2i  suant  to  section  101  of  this  Act,  tho  Secretary  or  an  author- 

22  izod  roprosontativo  shall  find  omployod  at  a  mine  a  miner 

23  who  has  not  rocoived  tho  roquisito  safety  training  under  eoc- 

24  tion  317A  of  this  Act,  the  Secretary  or  an  authorized  ropro- 

25  sentativo  shall  ksuo  an  ordor  under  this  sooti on  which  floolarQ 
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1  ouoh  minor  to  bo  a  hazard  to  himself  and  to  others,  and 

2  ■  requiring  that  ouoh  minor  bo  immcdiatoly  withdrawn  from 

3  tho  mino,  and  bo  prohibited  from  entering  tho  mino  until  an 

4  authorizod  representative  of  the  Secretary  determines  that 

5  ouoh  minor  has  roooivod  tho  training  required  by  section 

6  ■  317 A  of  this  Act. 

7  "  (2)  No  minor  who  i3  ordered  withdrawn  from  a  mino 
•8  •  under  paragraph  ( 1 )  of  this  subsection  shall  be  discharged 
9  ■  or  othorwioo  discriminated  against  because  of  3uch  order;1 

10  and  no  minor  who  io  ordorod  withdrawn  from  a  mine  under 

11  '  paragraph  ( 1 )   of  this  subsection  shall  suffer  a  loss  of  com- 

12  -  ponsation  during  the  period  ncoo33ary  for  such  miner  to 

13  ■  roooivo  ouoh  training  and  for  an  authorized  representative 

14  of  tho  Secretary  to  dotorminc  that  such  miner  has  received 

15  tho  roquisito  training. 

16  "(f)  Each  citation  or  order  issued  under  this  section,  or 

17  a  copy  or  copies  thoroof,  shall  bo  ■  prominently  pootod  in 

18  accordance  with  soction  110  of  this  Act,  and  ao  prescribed  in 

19  regulations  issued  by  tho  Secretary.- 

20  "(g)  No  oitation  may  bo  issued  under  thio  section  after 

21  the  expiration  of  oix  months  following  the  occurrence  of  any 

22  violation. 

23  "(h)    Any  order  issued  under  subsection    (b)    or   (c) 

24  shall  remain  in  effect  until  revoked  by  the  Secretary  or  modi" 
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1  ■  fied  or  vacated  by  the  Commiooion  or  tho  oourto  pursuant  to 

2  section  100(c)   or  107(a). 

3  '  "rnooEDunfl  for  enforcement 

4  "Sec.  10ft.    (a)   If,  after  an  inspection  or  investigation 

5  ■  the  Secretary  issues  a  citation  or  order  under  section  105, 
G    he  shall  within  a  reasonable  time  after  tho  termination  of 

7  such  inspection  or  investigation,  notify  the  operator  by  oor 

8  tified  mail  of  the  civil  penalty  proposed  to  be  assessed  under 

9  ■  section  111  (a)   for  the  violation  oitcd  and  that  the  operator 

10  has  fifteen  working  days  within  which  to  notify  the  Secretary 

11  that  he  wishes  to  contest  the  citation  or  proposed  asooramient 

12  -of  penalty.  If  the  citation  contains  a  ohorgo  under  ocotion 

13  105(a)  (0),  the  Secretary's  notification  under  the  oubsco 

14  tion  shall   include  a   proposed   civil   penalty  closure  order 

15  under   section    111  (d) — ill   addition    to    the   proposed   civil 

16  monetary  penalty.  If,  within  fifteen  working  days  from  the 

17  receipt  of  the  notice  issued  by  tho  Secretary,  the  operator 

18  fails  to  notify  tho  Secretary  that  ho  intendo  to  contest  tho 

19  citation  or  tho  proposed  penalty  or  penalties,  and  no  notice 
2Q  is  filed  by  any  employee  or  representative  of  employees 
2i  -tinder  subsection    (c)    of  thio  ocotion  within  auohftimo,  the 

22  *  citation  and  the  penalty  or  penalties,  as  proposed,  shall  be 

23  deemed  a  final  ordor  of  tho  Commission  and  not  subject  to 

24  review  b}T.  any  court  or  agonoy.  Eofuoal  by  the  operator  or 

25  hi3  agent  to  accept  certified  mail  containing  a  notice  under 
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1  *■  thi3  subsection  shall  constitute  receipt  thereof  within  tfao 

2  meaning  of  this  subsection. 

3  *-(b)   If  the  Secretary  has  reason  to  believe  that  an  opcr 

4  ator  has  failed  to  correct  a  violation  for  which  a  citation  has 

5  boon  issued  within  the  period  permitted  for  its  correction 

6  (which  period  shall  not  end  until  the  entry  of  a  final  order  by 

7  ■  tho  Commission,  in  the  case  of  any  review  proceedings  under 

8  this  section  initiated  by  the  operator  wherein  the  Commission 

9  ordors,  after  an  oxpoditcd  hearing,   the  suspension  of  tho 

10  abatomont  requirements  of  the  citation  after  determining  that 

11  ■  tho  operator  will  suffer  irreparable  loss  or  damage  from  the 

12  application  of  those  requirements) ,  the  Secretary  shall  notify 

13  tho  operator  by  certified  mail  of  such  failure  and  of  the 

14  -  penal ty  proposed  to  be  assessed  under  section  111  by  reason 

15  of  such  failure,  and  that  the  operator  has  fifteen  working 

16  days  within  which  to  notify  the  Scorotary  that  ho  wishes  to 

17  ■  contest  the  Secretary's  notification  or  tho  proposed  assessment 

18  of  penalty.  If,  within  fifteen  working  days  from  the  receipt  of 

19  notification  issued  by  the  Secretary,  the  operator  fails  to 

20  notify  tho  Secrotary  that  ho  intondo  to  contest  tho  notification 

21  or  proposed  assessment  of  penalty,  tho  notification  and  aoooss 

22  ■  ment,  as  proposed,  shall  be  deemed  a  final  order  of  the  Com 

23  mission  and  not  subject  to  review  by  any  court  or  agonoy. 

24  <  Refusal  by  the  operator  or  his  agent  to  accept  certified  mail 

25  containing  a  notification  issued  undor  this  subsootion  shall 
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1  r  constitute — receipt — thereof — within — the — meaning — of — this 

2  nubflootion. 

3  -"(o)  (1)   No  person  shall  dioohargo  or  in  any  manner 

4  -  discriminate  against  or  intorfore   with  the   exorcise  of  the 

5  otatutory  righto  of  any  mino  omployoo  or  applioant  for  em — 

6  ploymcnt  subjeot  to  thig  Act  because  such  employee  has  filed 

7  or  made  a  complaint  under  or  rolatod  to  this  Act,  including 

8  ■  a  complaint  notifying  the  oporator  or  tho  operator's  agent, 

9  or  the  employee's  labor  or  health  and  safety  representative 

10  of  an  alleged  danger  or  safety  or  health  violation  in  the  mine, 

11  «  or  because  such  omployoo  in  tho  nubjoot  of  modioal  ovalua — , 

12  tion3  and  potential  transfer  under  a  standard  published  pur — 

13  *  suant   to   section    102(a) — of   thin    Act,    or   because    such 

14  -  employee  has  instituted  or  caused  to  bo  instituted  any  pro — 

15  -occding  undor  or  rolatod  to  this  Act  or  has  tootifiod  or  is 

16  about  to  testify  in  any  such  proceeding,  or  because  of  the 

17  ■  exercise  by  such  employee  on  behalf  of  himself  or  others  of 

18  ■  any  statutory  right  afforded  by  thio  Act. 

19  "  (2)  Any  mine  employee  or  applicant  for  employment 

20  ■  who  believes  that  ho  hao  boon  discharged,  interfered  with, 

21  >  or  otherwise  discriminated  against  by  any  person  in  viola- 

22  ^tion  of  this  subsoction  may,  within  thirty  days  after  suoh 

23  -violation  occurs,  file  a  complaint  with  tho  Soorotary  alloging 
^4  ■■such  disoriinincttion,  Upon  receipt  of  such  complaint,  tho 
25    Secretary  3hall  cause  suoh  investigation  to  be  made  as  he 
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1  ^doomo  appropriate.  If  upon  such  investigation,  tho  Score 

2  ■  tary  determines  that  the  provisions  of  this  subsection  have 

3  been  violated,  he  shall  immediately  file  a  complaint  with  the 

4  Commission,  with  service  upon  the  alleged  violator  and  the 

5  mine  employee  or  applicant  for  employment,  alleging  guch 

6  discrimination  or  interference  and  proposing  an  order  grant- 

7  ing  appropriate  relief.  The  Commission  shall  afford  an  op- 

8  portunity  for  a  hearing  (in  accordance  with  section  554  of 

9  ■  title  5,  United  States  Code,  but  without  regard  to  subsection 

10  -  (a)  (3)  of  3uch  section)  and  thereafter  shall  isgue  an  order. 

11  basod  upon  findings  of  fact,  affirming,  modifying,  or  vacating 

12  -  the  Secretary's  proposed  order,  or  directing  other  appropri- 

13  ate  relief;  and  such  order  shall  become  final  thirty  days  after 

14  ■.  its  issuance.  The  Commission  ohall  have  authority  in  such 

15  proceedings  to  require  a  person  committing  a  violation  of 

16  this  subsection  to  take  such  affirmative  action  to  abate  the 

17  *  violation  as  the  Commission  deems  appropriate,  including, 

18  but  not  limited  to,   tho  rohiring   or  reinstatement  of   the 

19  -  employee  to  his  formor  position  with  back  pay  and  interest. 

20  The  complaining  employee  or  applicant  may  prooont  addi 
21*  tional  ovidoneo  on  his  own  behalf  during  any  hoaring  hold 
22 >  pursuant  to  this  paragraph* 

23  -"(3)  Within  ninety  day3  of  the  receipt  of  a  complaint 

24  'filed  under  paragraph   (2)   of  this  subBootion,  tho  Secretary 

25  shall  notify  the  mine  emplojree  or  applicant  for  omploymont, 
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1  in  writing,  of  hio  determination  whether  a  violation  has  oo 

2  ourrod.  If  the  Secretary,  upon  investigation,  determines  that 

3  *  the  provisions  of  thin  :-ml>:iection  have  not  been  violated,  the 

4  -complainant  shall  have  the  right,  within  thirty  day3  of  notice 

5  ■  of  the  Secretary's  determination,  to  file  an  action  in  his  own 
G    behalf  before   the   Conmiimion,   charging  discrimination  or 

7  'interference  in  violation  of  paragraph  ( 1 )  of  this  subsection. 

8  •  The  Commission  shall  afford  an  opportunity  for  a  hearing 

9  ■  (in  accordance  with  section  ool  of  title  5,  Unitod  Statoo 

10  Oode,  but  without  regard  to  subsection   (a)  (3)  of  such  see 

11  -tion),  and  thereafter  t'hall  im-aie  an  order,  based  upon  rind 

12  ings    of    fact,    dismissing    or   sustaining    the    complainant's 

13  ■ohargos  and,  if  tho  ohargos  aro  sustained,  granting  ouch  relief 

14  -as  it  deems  appropriate,  including,  but  not  limited  to,  an 

15  -  order  requiring  tho  rehiring  or  roinstatoment  of  the  mine 

16  omployoo  or  applicant  for  omploymont  to  bin  former  position 

17  -with  back  pay  and  intorost.  Such  ordor  shall  become  final 

18  thirty  days  after  its  issuance.  Whonovcr  an  order  is  issued 

19  -ouotaining  tho  employee's  charges  undor  this  paragraph,  a 

20  •  sum  equal  to  tho  aggrogato  amount  of  all  oooto  and  expenses 
2i     (including  attornoy's  foos)   as  dotorminod  by  the  Commis- 

22  si  on  to  havo  boon  reasonably  incurrod  by  the  mine  employee 

23  or  applicant  for  omployment  for,  or  in  connection  with,  the 

24  institution  and  prosocution  of  such  proceedings  shall  be 

25  assessed  against  tho  porson  committing  such  violation.  Pro- 
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1  ■gocodinga  under  tlii3  section  shall  be  expedited  by  the  Sccrc 

2  -tary  and  tho  Commission.  Any  order  issued  by  the  Commi3 

3  sion  undor  this  paragraph  shall  bo  cubjoot  to  judicial  roviow 

4  ■  in  aooordanoo  with  oootion  107  of  this  Act.  Violations  by  any 

5  ■  porson  of  paragraph   ( 1 )   of  this  subsection  shall  be  subject 

6  ■  to  tho  provisions  of  section  100  and  111  (a)   of  thi3  title.". 

7  "(d)  If,  within  fifteen  working  days  of  rcocipt  thereof, 

8  ■  an  operator  of  a  mine  notifies  the  Secretary  that  he  intends  to 

9  oontoot  tho  issuance  or  modification  of  an  order  issued  under 

10  -section  105,  or  a  notification  issued  under  subsection  (a)  or 

11  (b)    of  this  section,  or  the  reasonableness  of  the  length  of 

12  abatement  time  fixed  in  a  citation  or  modification  thereof 
lo    issued  undor  scotion  105,  or  any  minor  or  representative  of 

14  miners  notifies  the  Secretary  of  an  intention  to  contest  the 

15  ■  issuance,  modification,  or  termination  of  any  order  issued 

16  undor  oootion  105>  or  tho  roasonablonosc  of  tho  length  of  time 

17  ■  set  for  abatement  by  a  citation  or  modification  thereof  i33ucd 

18  ■  under  scotion  105,  tho  Secretary  shall  immediately  advise 

19  ■  the  Commission  of  such  notification,  and  the  Commission 

20  shall  afford  an  opportunity  for  a  hoaring  (in  accordance  with 

21  ■  oootion  55 1  of  titlo  b}  United  States  Code,  but  without  regard 

22  to  subsection  (a)  (3)   of  such  oootion),  and  thereafter  shall 

23  » issue  an  order,  based  on  findings  of  faot,  affirming,  modifying, 

24  or  vacating  the  Secretary's  citation,  order,  or  proposed  pen 

25  alty,  or  directing  other  appropriate  relief;  such  order  shall 
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1  •  booomo  final  thirty  days  aftor  its  issuance  Tho  rulos  of  prooo — 

2  dure  prescribed  by  the  Commission  shall  provide  affected 

3  -  minors  or  representatives  of  affected  miners  an  opportunity 

4  to  participate  as  parties  to  hoaringo  under  thin  oootion.  Tho 

5  -  Commission    ohall — take — whatever    action — is    necessary    to 

6  •  oxpodito  proceedings  for  hearing  appeals  of  orders   issued 

7  under  section  105.  Tho  Commission  may  not  grant  temporary 

8  relief  from  the  issuance  of  any  order  under  subsection  105  (o) 

9  -of  this  Act. 

10  "JUDICIAL  IM8VIBW 

11  "Sbc.  107.    (a)    Any  person  adversely  affected  or  ag — 

12  griovod  by  an  order  of  the  Commission  issued  under  this  Act 

13  -  may  obtain  a  roviow  of  suoh  ordor  in  any  United  States  oourt 

14  ■  of  appoalo  for  tho  circuit  in  which  tho  violation  is  allogod  to 

15  ■  have  ooeurrod  or  where  the  operator  has  its  principal  office, 

16  or  in  the  United  States  Court  of  Appeals  for  the  District 

17  of  Columbia  Circuit,  by  filing  in  ouch  oourt  within  thirty 
lg  ■  days  following  the  issuance  of  suoh  order  a  written  petition 

19  -  praying  that  tho  ordor  bo  modifiod  or  cot  aoido.  A  copy  of 

20  ouch  petition  shall  bo  forthwith  transmitted  by  tho  olork  of 
2i  -the  oourt  to  the  Commission  and  to  tho  other  parties,  and 

22  -  thereupon  tho  Commission  ohall  file  in  tho  oourt  the  record 

23  in  the  proceeding  as  provided  in  section  3112  of  title  28, 

24  ■  United  Stafo3  Code.  Upon  ouch  filing,  tho  oourt  ohall  have 

25  exclusive  juriodiotion  of  the  procooding  and  of  tho  question 
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1  ■  determined  therein,  and  ohaJl  have  power  to  grant  ouoh  torn 

2  porary  roliof  or  restraining  ordor  ao  it  dooms  juot  and  propor, 

3  *  and  to  mako  and  enter  upon  tho  pleadings,  testimony,  and 

4  proooodingo  sot  forth  in  ouoh  record  a  dooroo  affirming,  medt- 

5  fying,  or  ootting  aoido,  in  wholo  or  in  part,  the  ordor  of  the 

6  Commiggion  and  enforcing  tho  oamo  to  tho  oxtont  that  such 

7  ■  order  is  affirmed  or  modified.  The  commencement  of  proceed- 

8  ingg  under  this  subsection  shall  not,  unless  ordered  by  the 

9  -court,  oporato  as  a  stay  of  tho  ordor  of  tho  Commiggion.  No 

10  objection  that  has  not  boon  urged  before  tho  Commission 

11  ■  ohall  bo  oonoidorod  by  tho  oourt,  unlooo  tho  failuro  or  nogloot 

12  to  urgo  such  objootion  ohall  bo  oxouood  booaugo  of  oxtraordi 
li>    nary  oiroumatanoofl.  Tho  findings  of  tho  Commission  with  re- 

14  Gpoot  to  quootiong  of  faot,  if  oupportod  by  substantial  evidence 

15  on  tho  record  considered  as  a  whole,  shall  be  conclusive.  If 

16  ■  any  party  ghall  apply  to  tho  oourt  for  loavo  to  adduce  addi- 

17  tional  ovidonoo  and  ohall  ohow  to  tho  satisfaction  of  tho  oourt 

18  -» that  such  additional  ovidonoo  is  material  and  that  there  wcro 

19  roasonablo  grounds  for  tho  failuro  to  adduoo  ouoh  ovidonoo  in 

20  ■  the  hearing  boforo  tho  Commission,  tho  oourt  may  order  such 

21  additional  ovidonoo  to  bo  takon  boforo  the  Commiggion  aad- 

22  to  bo  mado  a  part  of  the  record.  The  Commission  may  modify 

23  ito  findings  as  to  the  facte,  or  make  new  findings,  by  roason 

24  ■  of  additional  ovidonoo  so  takon  and  filod,  and  it  shall  file 

25  ouoh  modifiod  or  new  findings,  which  findings  such  roopoot 
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1  to  question  of  fact,  if  supported  by  substantial  evidence  on 

2  tho  rooord  oonoidorod  ao  a  wholo,  ohall  bo  oonoluoivo.  Tho 

3  Commission   may   modify   or   act  aside   its   original   order 

4  ■  by  reason  of  such  modified  or  new  findings  of  fact.  Upon 

5  the  filing  of  the  record  with  it,  after  such  remand  proceedings, 

6  the  jurisdiction  of  tho  court  shall  be  exclusive  and  its  judg- 

7  ment  and  decree  shall  be  final,  except  that  the  same  shall  be 
3  subject  to  review  by  the  Supreme  Court  of  the  United  States, 
9    as  provided  in  oootion  1251  of  titlo  28,  Unitod  States  Code. 

10  ■  Petitions  filed  undor  thio  subsection  ohall  be  heard  expedi- 

11  tiously. 

12  "  (b)  The  Soorotary  may  aloo  obtain  roviow  or  enforce- 

13  ment  of  any  final   ordor  of  tho   Commission   by  filing  a 

14  ■  petition  for  such  roliof  in  the  United  States  court  of  appeals 

15  for  tho  oirouit  in  which  tho  allogod  violation  ooourrcd  or 

16  "in  which  tho  oporator  has  its  principal  offioo  or  in  tho  Court 

17  of  Appeals  for  tho  District  of  Columbia  Circuit,  and  the  pro- 
18.  vision  of  subsootion    (a)    shall  govorn  such  proceedings  to 

19  the  extent  applicable.  If  no  petition  for  roviow,  as  provided 

20  ■  in  subsootion   (a) ,  is  filed  within  thirty  days  aftor  issuance 

21  of  the  Commissioner's  ordor,  tho  Commission's  findings  of 

22  ■■faot  and  order  shall  be  conclusive  in  connection  with  any 

23  petition  for  onforoomont  which  is  filod  by  tho  Secretary 

24  ■jiftor  tho  oxpiration  of  such  thirty-day  poriod.  In  any  ouch 

25  case,  as  well  as  in  tho  oaso  of  a  nonoontcatod  citation  or 
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1  notification  by  tho  Secretary  which  has  become  a  final  order 

2  of  the  Cornmission  under  subsection   (a)   or   (b)    of  section 

3  106,  tho  clerk  of  tho  court,  unless  otherwise  ordered  by  tho 

4  court,  shall  forthwith  enter  a  decree  enforcing  tho  order  and 

5  shall  transmit  a  copy  of  ouch  decree  to  the  Secretary  and  the 

6  operator  named  in  tho  petition.  In  any  contempt  proooodiag 

7  brought  to  enforce  a  decroo  of  a  court  of  appeals  ontored 

8  pursuant  to  this  subsection  or  subsection — (a),   tho  court 

9  of  appeals  may  assess   tho   penalties   provided  in   section 

10  111,  in  addition  to  invoking  any  other  availablo  romodios. 

11  "PBOCEDUHES  TO  COUNTERACT  DANGEROUS  CONDITIONS 

12  "SeO.  108.  (a)  If,  upon  any  inspection  or  investigation 

13  of  a  mine  which  is  subject  to  this  xlct,  an  authorized  ropro 

14  sontativo  of  the  Secretary  finds  that  conditions  of  practices 

15  in  such  mine  are  such  that  an  imminent  danger  exists,  such 

16  representative  shall  determine  tho  oxtont  of  tho  area  of  such 

17  mine  throughout  which  the  danger  oxists,  and  issuo  an  order 

18  requiring  tho  operator  of  such  mino  to  oauoo  all  persons, 

19  except  those  roferrod  to  in  section  105  (b) ,  to  bo  withdrawn 

20  from,  and  to  bo  prohibited  from  entering,  such  area  until 

21  an  authorized  representative  of  the  Secretary  dotorminos  tha4- 

22  such  imminent  dangor  no  longer  oxists.  Tho  issuanoo  of  an 

23  ordor  under  this  subsection  shall  not  precludo  tho  issuanoo 

24  of  a  citation  under  seotion  105  or  tho  proposing  of  a  penalty 

25  under  oootion  111. 
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1  "(b)  (1)   If;  upon  any  inspection  or  investigation  of  a 

2  mino,  an  authorized  representative  of  tbo  Soorotary  finds 

3  -fA-) — thot   potentially    dangoroua    oonditiono    oxiot    thoroin 

4  whioh  havo  not  yot  rosultod  in  an  imminont  danger,    (B) 

5  that  ouob  oonditions  cannot  bo  offootivoly  abatod  through 

6  tho  uoo  of  oxiflting  technology,   and — {Q) — that   reasonable 

7  aoournnoo  cannot  bo  provided  that  the  oontinuanoo  of  mining 

8  operations  under  such  oonditions  will  not  result  in  an  in> 

9  minont  danger,  ho  shall  dotormino  tho  aroa  throughout  whioh 

10  ouch  oonditions  oxist,  and  thereupon  issue  a  notice  to  the 

11  operator  of  tho  mino  or  hi6  agent  of  such  oonditions,  and  shall 

12  file  a  oopy  thoroof,  incorporating  hie  findings  thoroin,  with 

13  tbfo  Secrotary  and  with  tho  roprosontativos  of  tho  minora  of 

14  such  minot  Upon  roooipt  of  suoh  copy,  the  Seorotary  shall 

15  oauso  suoh  further  investigation  to  be  made  as  ho  deems 

16  appropriate,  including  an  opportunity  for  tho  operator  or  a 

17  roprosontativo  of  tho  miners  to  proeent  information  relating 

18  to  suoh  notice. 

19  "  (2)  Upon  tho  oonolusion  of  ouch  investigation  and  an 

20  opportunity  for  a  public  hearing  upon  request  by  any  intor- 

21  ootod  party,  the  Secretary  shall  mako  findings  of  fact,  and 

22  ohall,  by  dooioion  incorporating  such  findings  thoroin,  oithor 

23  oanool  tho  notice  issued  under  this  subsection  or  issue  an 

24  ordor  roquiring  the  operator  of  such  mino  to  oauso  all  poroono 

25  in  the  aroa  affected,  except  those  persons  roforrod  to  in  soo 
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1  tion  105  (b) ,  to  bo  withdrawn  from,  and  bo  prohibited  from 

2  ontoring,  ouoh  aroa  until  tho  Soorotary,  after  a  publio  hoaring 

3  affording  all  interested  persons  an  opportunity  to  prosont 

4  thoir  views,   dotorminos    that  such   conditions   have   been 

5  abated.  Any  hoaring  undor  this  paragraph  shall  bo  of  record 

6  and  shall  bo  subjoot  to  sootion  551  of  titlo  5  of  tho  United 

7  States  Codo  but  without  rogard  to  ouboootion  (a)  (3)  i 

8  "  (o)  Findings  and  orders  issued  purouant  to  subsection 

9  (a)  of  this  sootion  shall  contain  a  dotailod  dosoription  of  tho 

10  conditions  or  praotioos  which  oauso  and  oonstituto  a  situation 

11  of  imminent  danger,  and  all  orders  issuod  pursuant  to  this 

12  sootion  shall  contain  a  dosoription  of  tho  area  of  the  mine 

13  throughout  which  porsons  must  bo  withdrawn  and  prohibited. 

14  "-(d)   Each  finding  mado  and  ordor  issued  undor  thifl 

15  soction  shall  bo  givon  promptly  to  tho  oporator  of  tho  mine 

16  to  whioh  it  portains  by  tho  porson  making  such  finding  or 

17  ordor,  and  all  of  such  findings  and  ordoro  shall  bo  in  writing? 

18  and  shall  bo  signed  by  tho  porson  making  thoim  Any  order 

19  issued  pursuant  to  subsoction  (a)  or  (b)  may  be  annulled^ 

20  oancolod,  or  rovisod  by  an  authorized  representative  of  the 

21  Soorotary.  Any  ordor  issuod  under  subsection    (a)   or   (b) 

22  shall  remain  in  effect  until  revoked  by  the  Secretary  or 

23  modified  or  vaoatod  by  tho  Commission^  or  tho  oourts  pur- 

24  suant  to  sootion  107(a)  or  108  (e)^ 

25  "(o)  (1)   Any  oporator  notified  of  an  ordor  under  this 
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1  section  or  any  representative  of  miners  notifiod  of  tho  issu- 

2  anoo,  modification,  or  termination  of  ouch  an  order  may  apply 

3  to  tho  Commiooion  within  ton  dayo  of  ouch  notification  for 

4  annulment  or  revision  of  such  orderi  Tho  Commission  shall 

5  forthwith  afford  an  opportunity  for  a  hearing  (in  accordance 

6  with  seetion  551  of  title  5,  Unitod  States  Codo,  but  without 

7  rogard  to  subsootion  (a)  (3)  of  such  section)  and  thoroaftor 

8  ohall  ioouo  an  order,  basod  upon  findings  of  faot,  vaoating, 

9  affirming)  modifying,  or  terminating  the  Secretary's  orderi 

10  Tho  Commiooion  may  not  grant  temporary  relief  from  tho 

11  ioouanoo  of  any  ordor  undor  ouboootion   (a)   of  thio  oootiom 

12  "(2)   Tho  Commiooion  ohall   tako  whatovor  aotion  is 

13  nooossary  to  oxpodito  proooodings  undor  this  subsootioni 

15  "Seo.  109.  (a)  (1)  Tho  Soorotary  may  inotituto  a  civil 

16  aotion  for  roliof,  including  a  permanent  or  temporary  injuno- 

17  tion,  rootraining  ordor,  or  any  other  appropriate  ordor  in  tho 

18  diotriot  oourt  of  tho  United  Statos  for  tho  district  in  whioh  a 

19  mino  is  located  or  in  which  the  operator  of  such  mine  hag 

20  hio  prinoipal  offico,  whenevor  such  operator  or  his  agont 

21  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 

22  dooision  issuod  under  this  Act,  or   (b)  interferes  with,  hin 

23  doro,  or  delays  the  Secretary  or  his  authorized  representative, 

24  or  tho  Secretary  of  Health,  Education,  and  Wolfaro  or  hio 

25  authorized  representative,  in  carrying  out  tho  provisions  of 
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1  tho  Aot,  or  (o)  rofusos  to  admit  such  representatives  to  the 

2  mino,  or  (d)  rofusoo  to  pormit  tho  inopootion  of  tho  mino,  or 

3  tho  invootigation  of  an  aooidont  or  occupational  diooaoo  oo 

4  curring  in,  or  connoctod  with,  such  mine,  or  (o)   rofusos  to 

5  furnioh  any  information  or  roport  roquootod  by  tho  Soorotary 

6  or  tho  Soorotary  of  Hoalth,  Education,  and  Wolfaro  in  fur 

7  thoranoo  of  tho  provioiono  of  thio  Aot,  or  (f)  rofuooo  to  por 

8  mit  accoss  to,  and  copying  of,  such  records  as  the  Secretary 

9  or  tho  Soorotary  of  Health,  Education,  and  Welfare  doter 

10  mines  necessary  in  carrying  out  the  provisions  of  this  Act. 

11  "(2)    Tho  Soorotary  may  institute  a  oivil  action  for 

12  roliof   including   pormanont    or   temporary    injunction,    ro- 

13  straining   ordor,    or   any    other   appropriato    ordor   in    tho 

14  district  court  of  the  United  States  for  tho  district  in  which 
1&  tho  mino  io  located  or  in  which  tho  oporator  of  ouch  mino 

16  hao  hio  prinoipal  offioo  whonever  tho  Soorotary  boliovoo  that 

17  tho  oporator  of  a  mino  is  ongaged  in  a  pattern  of  violation 

18  of  tho  hoalth  and  safety  standards  of  this  Act,  which  in  the 

19  judgment  of  tho  Secretary  constitutes  a  continuing  hazard 

20  to  tho  health  or  safety  of  minors. 

21  "  (b)   In  any  aotion  brought  undor  subsection  (a)  of  this 

22  oootion,  tho  oourt  shall  have  jurisdiction  to  provido  such  roliof 

23  as  may  bo  appropriate.  In  the  case  of  an  action  under  sub- 

24  oootion  (a)  (2) ,  the  court  shall  in  its  order  require  such  as- 

25  suranco  or  affirmative  steps  as  it  deems  necessary  to  aoouro 
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1  iteolf  that  tho  protection  afforded  to  miners  under  this  Act 

2  ohall  bo  providod  by  tho  oporator.  Tomporary  restraining 

3  ordoro  ohall  bo  ioouod  in  aooordanoo  with  rulo  65  of  tho  Fod 

4  oral  RuIob  of  Civil  Proooduro,  as  amended,  exoopt  that  tho 

5  timo  limit  in  f.uoh  order*.,  whon  issuod  without  notioo,  ohall 

6  bo  seven  days  from  the  date  of  ontry.  Except  as  otherwise 

7  providod  horoin,  any  rolief  granted  by  tho  court  to  enforoo 

8  an  ordor  undor  olauso   (a)   of  this  section  shall  continue  in 

9  offoot  until  tho  oompletion  or  final  termination  of  all  prooood 

10  ingo  for  roviow  of  such  order  under  this  title,  unless,  prior 

11  thoroto,  tho  diotriot  oourt  granting  suoh  relief  sots  it  aoido  or 

12  modifios  it.  In  any  action  instituted  under  this  section  to  on 

13  foroo  an  order  or  decision  issued  by  the  Commission  or  the 

14  Soorotary  after  a  public  hearing  in  accordance  with  oootion 

15  554  of  title  5  of  tho  Unitod  Statoo  Codo,  tho  findings  of  the 

16  Commission  or  tho  Secretary,  as  the  caso  may  bo,  if  oup 

17  ported  by  substantial  evidence  on  the  record  consider od  as 

18  a  whole,  shall  bo  conclusive. 

19  *  'posting  of  notices,  orders,  and  decisions 

20  "Sec.  110  (a)  At  each  mine  subject  to  this  Aot  thoro 

21  shall  bo  maintained  an  offico  with  a  conspicuous  sign  dosig 

22  nating  it  as  the  office  of  the  mine,  and  a  bulletin  board  at 

23  ouoh  offioo  or  at  somo  conspicuous  placo  near  an  ontranoo 

24  of  tho  mine,  in  such  manner  that  notices,  orders,  oitationo, 

25  and  dooisions  required  b}r  law  or  regulation  to  bo  pootod  on 
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1  tho  mine  bulletin  board  may  be  postod  thereon,  be  easily 

2  visible  to  all  porsone  desiring  to  road  thorn,  and  bo  protootod 

3  against  damage  by  weather  and  against  unauthorized  ro 

4  moval.  A  oopy  of  any  notioo,  ordor,  oitation,  or  dooision  ro- 

5  quired  by  this  Act  to  be  given  to  an  operator  shall  be  d»- 

6  livorod  to  tho  offioo  of  tho  affootod  mino,  and  a  oopy  shall 

7  be  immediately  posted  on  tho  bulletin  board  of  suoh  miae 

8  by  tho  operator  or  his  agent  for  not  less  than  thirty  days? 

9  "(b)   The  Secretary  shall  (i)  oauoo  a  oopy  of  any  notioo, 

10  ordor,  oitation,  or  doeioion  roquirod  by  this  Act  to  bo  givon 

11  to  an  oporator  to  bo  mailed  immodiatoly  to  a  roprosontative 

12  of  tho  minoro  in  tho  affootod  mine,  and   (ii)    cause  a  oopy 

13  thoroof  to  bo  mailed  to  tho  publio  offioial  or  agonoy  of  tho 

14  State  ohargod  with  administering  Stato  laws,  if  any,  relating- 

15  to  health  or  safety  in  suoh  minoi  Suoh  notice,  order,  oitation, 

16  or  dooision  shall  bo  available  for  publio  inspootion. 

17  "  (o)   In  order  to  insure  prompt  compliance  with  any 

18  notice,  ordor,  oitation,  or  deoision  issuod  under  this  Aot,  the 

19  authorizod  represeotative  of  the  Secretary  may  deliver  suoh 

20  notice,  ordor,  oitation,  or  decision  to  an  agent  of  tho  oporator, 

21  and  euch  agent  shall  immediately  take  appropriate  measures 

22  to  ineuro  compliance  with  such  notice,   order,  citation,  or 

23  dooieiom 

24  "  (d)  Eaoh  oporator  of  a  mino  cubjoot  to  this  Aot  shall 

25  file  with  tho  Secretary  the  name  and  addross  of  such  mino 


480 


48 

1  and  tho  name  and  address  of  tho  person  who  oontrolo  or 

2  operates  the  mine.  Any  revisions  in  such  nainos  or  addresses 

3  shall  be  promptly  filed  with  the  Secretary.  Eaoh  operator 

4  of  a  mino  oubjoot  to  tbia  Act  shall  designate  a  responsible 

5  sffioial  at  such  mine  as  tbo  prinoipal  officer  in  obargo  of 
G  health  and  oafoty  at  ouoh  mino,  and  ouoh  offioial  shall  receive 

7  a  oopy   of  any  notice,   order,   citation,   or   dooioion   issued 

8  undor  this  Act  affecting  such  mine.  In  any  caoe,  where  the 

9  mino  m  subjoet  to  tho  control  of  any  porson  not  directly 

10  involved  in  tho  daily  operations  of  tbo  mino,   thero  shall 

11  bo  filed  with  the  Secretary1  the  name  and  address  of  such 

12  person  and  the  namo  and  addross  of  a  prinoipal  offioial  of 

13  such  person  who  shall  have  overall  responsibility  for  the 

14  oonduot  of  an  effeotivo  health  and  safety  program  at  any 

15  mino  subject  to  the  control  of  such  person,  and  such  official 

16  shall  roooivo  a  oopy  of  any  notice,  order,  citation,  or  do 
■*■'  uifiion  issued  affecting  any  such  minoi  Tho  moro  designation 

18  of  a  hoaltb  and  safety  offioial  under  this  subsootion  shall  not 

19  bo  oonotruod  as  making  suoh  offioial  subjoot  to  any  ponalty 

20  under  this  Act. 

21  "penalties 

22  "SbOi.111.  (a)  The  operator  of  a  mine  in  which  occurs 

23  a  violation  of  a  provision  of  this  Act  or  a  safety  or  health 

24  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order, 

25  or  rogulation  promulgated  pursuant  to  this  Act,  shall  be 


481 


49 

1  assossod  a  civil  penalty  of  not  moro  than  $10,000  for  oaoh 

2  such  violation 

3  "(b)   Any  operator  who  fails  to  correct  a  violation  for 

4  which  a  citation  hao  boon  ioouod  undor  oootion  105  (a)  within 

5  the  period  permitted  for  its  oorrootion   (which  poriod  ohall 

6  not  end  until  tho  entry  of  a  final  order  by  the  Commiooion, 

7  in  the  case  of  any  review  proceedings  under  section  106 

8  initiated  by  tho  op  orator  whoroin  the  Commission  orders, 

9  after  an  expedited  hearing,  tho  suspension  of  the  abatement 

10  requirements  of  tho  citation  after  determining  that  the  opcr 

11  ator  will  oufTor  irroparablo  loss  or  damage  from  the  applioa 

12  tion  of  those  requirements,  or  until  tho  entry  of  an  order  of 

13  tho  court,  in  tho  case  of  any  roviow  procoodingo  undor  soc- 

14  tion  107  initiated  by  tho  oporator  whoroin  tho  court  orders 

15  tho  suspension  of  tho  abatement  requirements  of  the  oita- 

16  tion) ,  may  bo  assessed  a  civil  penalty  of  not  more  than 

17  $1,000  for  oach  day  during  which  such  failure  or  violation 

18  oontinuosi 

19  "  (o)   Whonovor  a  oorporato  oporator  violates  a  provision 

20  ef  this  Act  or  a  safet}^  or  health  standard  prescribed  by  or 

21  under  thio  Act,  or  any  rulo,  ordor,  or  regulation  promulgated 

22  pursuant  to  this  Act,  any  director,  officer,  or  agent  of  such 

23  eerp oration  who  knowingly  authorized,  ordered,  or  carried 

24  out  such  violation  shall  be  subject  to  the  same  civil  penalties, 
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1  finoo,  and  imprioonmont  that  may  bo  impoood  upon  a  person 

2  under  ouboootion  (a),  (b),   (o),  (f),or  (g)  of  thio  ocotion. 

3  "(d)   x\ny  oporator  who  willfully,  or  with  grooo  nogli 

4  gonoo,  violatoo  ft  provioion  of  thio  Aot  or  a  oafoty  or  hoaltb 

5  standard  proeoribod  by  or  undor  thio  Aot,  or  any  rulo,  ordor, 

6  or  rogulation  promulgatod  purouant  to  thio  Act,  and  thoroby 

7  oauooo  a  minor  or  minoro  to  bo  subjootod  to  imminent  danger, 

8  shall  bo  oubjoot  to  a  oivU  penalty  oloouro  ordor  by  the  Com 

9  mission,  which  ordor  ohall:    (i)   ordor  tho  mino  oloood  for  a 

10  opooifiod  poriod  not  to  oxoood  thirty  working  dayo,   (ii)  pro 

11  vido  that  tho  mino  may  not  bo  rooponod  aftor  suoh  poriod 

12  oxcopt  upon  a  oubooquont  ordor  and  finding  by  tho  Commio- 

13  sion  that  no  unabated  safety  or  hoalth  violations  oxist  at  ouoh 

14  mino   (exoopt  violations  for  whioh  tho  poriod  for  abatement 

15  has  not  expired) ,  and  (in)  provide  that  during  tho  period  of 

16  olosuro  tho  oporator  shall  pay  tho  miners  at  their  regular 

17  hourly  rotoo  for  tho  hours  thoy  would  havo  worked  had  the 

18  mino  not  boon  ordorod  olosod,  oxoopt  any  minor  or  minors 

19  found  by  tho  Commission  to  havo  willfully  or  with  gross 

20  nogligonoo  oontributod  to  tho  violation  or  violations  w^hioh 

21  gavo  rioo  to  tho  oloouro  ordor. 

22  "  (o)  Any  oporator  who  willfully  violatoo  a  provision  of 

23  this  Aot  or  a  safety  or  health  standard  prescribed  by  or  undor 

24  &io  Aot,  or  any  rule,  order,  or  rogulation  promulgatod  pur- 

25  :  suant  to  this  Act,  shall,  upon  conviction,  bo  punished  by  a 
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1  fine  of  not  more  than  $25,000  or  by  imprisonment  for  not 

2  more  than  one  year,  or  by  both :  except  that  if  the  conviction 

3  is  for  q  violation  committed  after  a  firgt  conviction  of  ouoh 

4  person  for  any  violation  of  this  Act  piinishmont  shall  bo  a 

5  fine  of  not  more  than  $50,000  or  imprisonment  for  not  more 

6  than  five  year?,  or  both. 

7  ,-1-<4-) — Any  person   who   gives   advance   notice   of   any 

8  inspection  to  be  conducted  under  this  Act  shall,  upon  oonvie- 

9  tion.  be  punk-hod  by  a  fine  of  not  more  than  $1,000  or  by 

10  imprisonment  for  not  more  than  six  months,  or  by  both. 

11  "(g)    Whoever  knowingly  makes  any  fake  statement, 

12  representation,   or  certification  in  any  application,  record, 

13  report,  plan,  or  other  document  filed  or  required  to  bo  main- 

14  tainod    pursuant    to    this    Act    shall,    upon    conviction,    bo 

15  punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprison 

16  ment  for  not  more  than  six  months,  or  by  both. 

17  "(h)   Any  operator  who  violates,  any  of  the  posting  re 

18  quiromonts,  af  prescribed  under  the  provisions'  of  this-  Act, 

19  shall  be  assessed  a  civil  penalty  of  up  to  $10,000  for  each 

20  violation. 

21  "  'i)    Any  miner  who  willfully  violates  the  mandatory 

22  safety   standards   relating   to   smoking   or   the    carrying   of 

23  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

24  civil  penalty  assessed  by  the  Commission  of  not  more  than 

25  335Q  for  each  occurrence  of  men  violation. 
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1  "  (j)   Wboovor  knowingly  diotributoo,   oolln,   offoro   for 

2  sale,  introduces,  or  delivers  in  commerce  any  cqiiipmcnt  for 

3  use  in  a  mine,  including,  but  not  limited  to,  components 

4  and  aooosoorios  of  ouch  equipment,  wbioh  is  represented  as 

5  oomplying  with  tho  provisions  of  tbio  Aot,  or  with  any  spec 

6  ifioation  or  regulation  of  tho  Soorotary  applioablo  to  cuoh 

7  oquipmont,   and   which   does'  not   oo   oomply,    shall,    upon 

8  conviction,  bo  punished  by  a  fino  of  not  moro  than  $25,000 

9  or  by  imprisonment  for  not  moro  than  one  year,  or  by  both. 

10  "(h)    Tho  Commission  shall  havo  authority  to  access 

11  all  civil  ponalties  and  to  issuo  all  civil  penalty  olosuro  orders 

12  provided  in  this  Act.  In  aosossing  civil  monetary  pcnaltioo, 

13  tho  Commission  shall  givo  duo  consideration  to  tho  gravity 

14  of  tho  violation,  the  good  faith  of  tho  person  charged,  the 
history  of  previous  violations,  and  the  appropriateness  of  tho 

penalty  with  rospoot  to  tho  size  of  tho  business  of  any  mino 

17 

oporator  being  charged:  Provided,  That,  in  proposing  civil 

penalties  under  this  Aot,  tho  Soorotary  may  rely  upon  a  sum- 

19    mary  roviow  of  tho  information  available  to  him  and  3hall 

Hot  bo  roquirod  to  make  findings  of  fact  oonoorning  tho  above 

faotors* 

"  (1)   Civil  penalties  owed  under  this  Act  shall  bo  paid 

OQ 

to  the  Score tary  for  deposit  into  tho  Treasury  of  the  United 
States  and  shall  accrue  to  tho  United  States. 
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1  "  (m)   This  section  shall  not  bo  Applicable  with  roopoot 

2  to  title  IV  of  this  Aot. 


4  "Sec.  112.  If  q  mine  or  area  of  a  mine  b  closed  by 

5  an  order  issued  under  section  101,  section  105,  or  oeotion 

6  108  of  this  title,  all  miners  working  during  the  shift  whea 

7  such  order  was  issued  who  are  idled  by  such  ordor  shall  be 

8  entitled,  regardless  of  the  result  of  any  review  of  such  ordor, 

9  to  full  compensation  by  the  operator  at  their  regular  rates  of 

10  pay  for  the  period  they  are  idled,  but  for  not  more  than  the 

11  balance  of  ouch  shift.  If  ouch  order  b  not  terminated  prior 

12  to  the  next  working  shift,  all  miners  on  that  shift  who  arc 

13  idled  by  such  order  shall  bo  entitled  to  full  compensation  by 
™  the  operator  at  their  regular  rates  of  pay  for  the  period  they 
^  are  idled,  but  for  not  more  than  four  hours  of  ouch  shift.  If-a 
16  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under 
n  section  105  or  section  108  of  this  title  for  a  failure  of  the 

18  operator  to  comply  with  any  health  or  gafoty  standard,  all 

19  minors  who  are  idled  due  to  such  ordor  shall  bo  fully  com 

20  ponsatod  after  all  interested  parties  are  given  an  opportunity 

21  for  a  public  hearing,  which  ghall  be  expedited  in  such  oases, 

22  and  after  guoh  order  is  final  by  tho  operator  for  lost  time  at 

23  their  regular  ratog  of  pay  for  such  time  ag  the  minors  ore 
2^  idled  by  guoh  closing,  or  for  one  week,  whichever  is  tho 
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1  lessor.  Whonovor  an  operator  violates  or  fails  or  refuses  to 

2  comply  with  any  ordor  isBuod  undor  sootion   101,  Bootion 

3  105,  or  ocotion  108  of  this  Aot,  all  minora  omployod  at  the 

4  affected  mino  who  would  havo  boon  withdrawn  from,  or 

5  prevented  from  ontoring,  ouoh  time  or  aroa  thoroof  ao  a 

6  result  of  such  order  shall  be  entitled  to  full  oompenoation  by 

7  the  operator  at  thoir  rogular  ratoo  of  pay,  in  addition  to  pay 

8  roooivod  for  work  porformod  after  uuoh  ordor  wao  ioouod, 

9  for  tho  poriod  boginning  whoii  suoh  ordor  wao  ioouod  and 

10  onding  whon  ouoh  order  in  oompliod  with,  vaoatod,  or  tor 

11  minatod.  Tho  Commiooion  ohall  havo  authority  to  order  com 

12  ponsation  duo  undor  this  section  upon  tho  filing  of  a  oom- 

13  plaint  by  a  minor  or  hio  roprooontativo  and  after  opportunity 

14  for  hearing  oubjoot  to  ocotion  551  of  titlo  5,  Unitod  Statos 

15  Geder 

16  "administrative  provisions 

17  "Seo. — 443; — {&) — Tho    Soorotary    io    authorized    and 

18  dirootod  to  adminiotor  tho  provioiono  of  thio  Aot  through  a 

19  Mino  Safety  and  Health  Administration  ootabliBhod  undor 

20  section  402  of  the  Federal  Mine  Safety  and  Health  Amond 

21  monte  Aot  of  1977.  The  Secretary,  acting  through  tho  Assist- 

22  ant  Soorotary  for  Mino  Safety  and  Health,  shall  havo  author- 

23  ity  to  appoint,  subject  to  the  civil  sorvioe  laws,  ouoh  officers 

24  and  omployees  as  he  may  deem  necessar}^  for  the  ad^mnistFar 

25  tion  of  this  Act,  and  to  prescribe  powers,  dutios,  and  rooponoi 
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1  bilitioo  of  all  offiooro  and  omployooa  ongagod  In  the  adminis- 

o  tration  of  this  Act. 

3  "  (b)  Exoopt  ao  provided  in  section  518  (a)  of  titlo  28, 

4  United  Stat03  Code,  relating  to  litigation  boforo  the  Supreme 

5  Court,  the  Solicitor  of  Labor  may  appear  for  and  roprooont 
q  tho  Soerotary  in  any  civil  litigation  brought  under  this  Act* 
rj  "the  federal  mine  safety  and  health: 

g  BEVIEW  COMMISSION 

9  "Seo.  111.    (a)   The  Federal  Mine  Safety  and  Hoalth 

10  Review  CommiaGion  io  horoby  ootabliohod.  The  Commiooi^H 

H  shall  consist  of  five  members,  appointed  by  the  President  b}^ 

12  and  with  the  advioo  and  consont  of  the  Sonato,  from  among 

13  poroono  who  by  roaoon  of  training,  education,  or  oxporionoc 

14  are  qualified  to  oarry  out  tho  functions  of  the  Commission 

15  undor  this  Aot.  Tho  President  shall  designate  one  of  tho 

16  members  of  the  Commiooion  to  aorvo  as  Chairman. 

17  "(b)  (1)  Tho  torms  of  tho  members  of  tho  Commiooion 
13  ghall  bo  oix  years,  oxeopt  that — 

19  "  (A)  membors  of  tho  Commission,  first  taking  office 

20  after  tho  dato  of  enactment  of  the  Mino  Safoty  and 
2i  Hoalth  Amendments  Act  of  1977,  shall  sorvo,  ao  dooig- 

22  natod  by  the  President  at  the  time  of  appointment,  one 

23  for  a  torm  of  two  years,  two  for  a  term  of  four  yoaro, 

24  and  two  for  a  torm  of  six  yoars;  and 

25  "  (B)  a  vacancy  caused  by  the  death,  resignation,  or 
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1  removal  of  any  member  prior  to  tho  oxpiration  of  the 

2  term  for  which  ho  wag  appointed  shall  bo  filled  only  for 

3  tho  romaindor  of  i.uch  unoxpirod  torni. 

4  Any  member  of  the  Commission  may  be  removed  by  the 

5  President  for  inefficiency,  ncgloot  of  duy,  or  malfoaoanoo  in 

7  "(2)    Tho  Chairman  shall  bo  responsible  on  behalf  of 

8  tho  Commission   for   tho   administrative   operations   of   the 

9  Commisoioni  Tho  Commission  shall  appoint  suoh  omployoon 

10  ao  it  dooms  nooossary  to  assist  in  tho  porformanoo  of  the 

11  Commission's  functions  and   to  fix   their  oomponsation  in 

12  aooordanoo  with  tho  provisions  of  ohaptor  51  and  subchapter 

13  III  of  chapter  53  of  title  5,  United  States  Code,  relating  to 

14  classification  and  general  pay  rates,  Upon  tho  offootivo  date 

15  of  tho  Fodoral  Mino  Safety  and  Health  Amendments  Act  of 

16  1977,  the  administrative  law  judges  assigned  to  tho  Arling 

17  ton,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 

18  United  Stotos  Department  of  tho  Interior,  shall  bo  auto- 

19  matically  transferred  in  grade  and  position  to  tho  Fodoral 

20  Mine  Safoty  and  Health  Koviow  Commission.  Notwithstand- 

21  ing  tho  provisions  of  section  559  of  title  5  of  tho  Unitod 

22  Statoo  Codo,  tho  incumbent  Chief  Adniinistrativo  Law  Judgo 

23  of  the  Offioo  of  Hoarings  and  Appeals  of  tho  Dopartmont  of 

24  tho  Interior  assigned  to  the  Arlington,   Virginia,   facility 

25  shall  have  the  option,  on  tho  offootivo  dato  of  tho  Fodoral 
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1  Mino  Safety  and  Health  Amondmonts  Aot  of  1977,  of  trone- 

2  forcing  to  the  Commission  as  an  Administrative  Law  Judge, 

3  in  tho  came  grado  and  position  as  the  other  Administratis 

4  Law  Judges.  The  Administrative  Law  Judgos  (oxoopt  those 

5  prodding   over  Indian   Probato  Matters) — assigned   to   the 

6  Western  facilities  of  tho  Qffioc  of  Hearings  and  Appeals  of 

7  the  Department  of  tho  Interior  shall  romain  with  that  Dc- 
S  partmont  at  their  presont  grade  and  position  or  thoy  shall 
9  have  tho  right  to  tranefor  on  an  oquivalont  basis  to  that  ox- 

10  tondod  in  this  paragraph  to  the  Arlington,  Virginia  Admin 

11  istrativo  Law  Judges  in  aicordanco  with  proooduros  ostab- 

12  liohod  by  tho  Civil  Service  Cornmiseion.  Tho  Commission 

13  shall  appoint  such  additional  Oiministrativc  law  judges  as 

14  it  dooms  necessary  to  carry  out  tho  functions  of  tho  Com- 

15  mission.  Assignment,  removal,  and  compensation  of  adminis- 

16  trative  law  judgC3  shall  be  in  accordance  with  sections  3105, 

17  3344,  5302,  and  7521  of  title  5,  United  State3  Code. 

18  "(o)   The  Commission  is  authorized  to  delegate  to  any 

19  group  of  throe  or  moro  momboro  any  or  all  of  the  powers  of 

20  tho  Board,  oxcopt  that  two  mombors  shall  constituto  a  quo 

21  rum  of  any  group  designated  pursuant  to  this  paragraph. 

22  "  (d)  (1)  An  administrativo  law  judge  appointod  by  the 

23  Commission  to  hoar  matters  under  this  Act  shall  hoar,  and 

24  make  a  determination  upon,  any  procooding  instituted  boforo 

25  tho  Commission  and  any  motion  in  connoction  thorowith,  as- 
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2  signod  to  such  administrative)  law  judgo  by  tho  chief  adminio 

2  trativo  law  judge  of  tho  Commission  or  by  the  Commission, 

3  and  ohall  mako  a  decision  which  constitute!*  his  final  diopooi 

4  tion  of  tho  proooodings.  The  decision  of  tho  administrative  law 

5  judge  of  tho  Commission  shall  become  the  final  decision  of  the 
g  Commission  thirty  days  after  its  issuance  unless  witliin  ouch 
7  period  tho  Commission  has  diroctod  that  audi  decision  shall 
g  bo  reviewed  by  tho  Commission  in  accordance  with  para 
9  graph   (2)    of  this  subsootiom  An  administrative  law  judge 

10  ahall  not  bo  assigned  to  prepare  a  rcooinniondod  decision 

11  under  this  Aot. 

12  "  (2)  Tho  Commission  shall  proscribe  rulos  of  procedure 

13  for  its  roviowr  of  tho  dooisions  of  administrative  law  judges  in 

14  oaooo  undor  this  Aot  and  which  shall  moot  the  following 

15  standardo  for  roviow    (tlio  provisions  of  sootion  557(b)    of 

16  titlo  5)  Unitod  Statos  Codo,  with  rogard  to  tho  roviow  au 

17  thority  of  tho  Commission  aro  hereby  oxprossly  suporoodod 

18  to  tho  oxtont  that  they  aro  inconsistent  w^ith  tho  provisions 

19  of  paragraphs    (A),    (B),  and   (C)    of  this  ouboootion)  ; 

20  "  (A)  Petitions  fob  digcketioitaby  bevif.w. 

21  (i)    Any  party  may  filo  and  sorvo  a  potition  for  dis 

22  orotionary  roviow^  by  the  Commission  of  a  docision  of 

23  an  adminis trativo  law  judgo  within  thirty  days  aftor  tho 

24  iaouanoo  of  such  docicion.  Roviow^  by  tho  Commission 
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1  shall  not  bo  a  mattor  of  right  but  of  tho  sound  dioorotion 

2  of  tho  Commission. 

3  "  (ii)  Potitions  for  disorotionary  roviow  shall  bo  filod 

4  only  upon  ono  or  moro  of  tho  following  grounds: 

5  "  (I)  A  finding  or  conclusion  of  material  faot  io 

6  not  supported  by  substantial  ovidonco. 

7  "  (II)  A  nooossary  logal  conclusion  is  orronoouo. 

8  "  (III)  Tho  dooioion  ig  contrary  to  law  or  to  tho 

9  duly  promulgated  ruloo  or  decisions  of  tho  Com 

10  mission. 

11  "  (IV)  A  substantial  quostion  of  law,  policy,  or 

12  diBorotion  is  involvocL 

13  "-f^") — A  projudioial  error  of  procedure  was 
1*  oommittod. 

■*•*  "  (iii)  Each  issuo  ohall  bo  separately  numborod  and 

16  plainly  and  oonoisoly  stated,  and  shall  bo  supported  by 
detailod  citations  to  the  record  whon  assignments  of 
orror  aro  basod  on  tho  rocord,  and  by  statutes,  regula 

19  tions,  or  principal  authorities  roliod  upon.  Exoopt  for 

20  good  oauso  shown,  no  assignment  of  error  by  any  party 

21  ohall  roly  on  any  quostion  of  faot  or  law  upon  which 

99 

the  administrative  law  judgo  had  not  boon  afforded  an 
opportunity  to  pass*  Eoviow  by  tho  Commission  shall 
bo  grantod  only  by  affirmative  vote  of  two  of  tho  Com 


24 
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1  misoionoro  prosont  and  votingi  If  granted,  roviow  shall 

2  be  limited  to  the  question*  raised  by  the  petition. 

3  "  (B)  Review  by  commission  at  its  own  initi 

4  xVTim — At  any  timo  within  thirty  days  after  tho  issu- 

5  anoo  of  a  decision  of  an  administrative  law  judgo»  the 

6  Commission  may  in  ito  discretion  (by  affirmative  voto  of 

7  two  of  tho  Commissioners  present  and  voting)  order  the 

8  eaoo  boforo  it  for  roviow  but  only  upon  the  ground  that 

9  tho  douioion  may  bo  contrary  to  law  or  Commission  pol 

10  ioy,  or  that  a  novel  qucntion  of  policy  has  been  presented. 

11  Tho  Commission  shall  state  in  such  order  the  spooifio 

12  ia'juc  of  law,  Commiooion  policy  or  novel  question  of 

13  policy  involved.  If  a  party's  petition  for  discretionary 

14  review  hag  been  granted,  tho  Commission  shall  not  raise 

15  or  consider  additional  issues  in  ouoh  roviow  proooodingo 

16  oxoopt  in  oomplianco  with  this  paragraph. 

17  "(C)   Scope  of  review. — For  tho  purpose  of  re 

18  view  by  tho  Commission  undor  paragraph  (A)  or  (B) 

19  of  this  subsoction,  the  record  shall  include   (i)   all  mat 

20  tors  constituting  tho  record  upon  which  tho  decision  of 

21  the  administrative  law  judgo  was  based,    (ii)    tho  nil 

22  ing3  upon  proposed  findings  and  conclusions,    (iii)   the 

23  decision  of  the  administrative  law  judge,   (iv)   tho  pcti 

24  tion   or   potitions   for   discretionary   roviow,    rospon3C3 

25  thereto,  and  the  Commission's  order  for  roviow,   and 
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1  (v)   briofo  filod  on  roviow.  No  othor  material  oholl  bo 

2  oonoidorod  by  the  Commiooion  upon  roviow.  The  ad- 

3  miniotrativo  law  judgo'o  findings  and  conclusions  of  faot, 

4  as  distinguished  from  polioy  dotorminationa,  shall  not 

5  bo  sot  asido  by  tbo  Commiooion  unloos  ouoh  findings  or 

6  conclusions  of  faot  aro  unoupportod  by  oubotantial  cvi 
T  denco  of  rooordt  Tho  Commiooion  oithor  may  romand 

8  tho  case  to  the  administrative  law  judge  for  further 

9  proceedings  as  it  may  direct  or  it>  may  affirm,  sot  aside, 
1°  or  modify  tho  decision  or  order  of  tho  administrative)  law 
H           judgo  in  conformity  with  the  record.  If  tho  Commiooion 

12  determines   that  further  ovidonoo   is  noooooary   on   an 

13  issue  of  fact  it  shall  remand  the  case  for  further  pro 

14  ooodings  before  the  administrative  law  judgo. 

15  "  (0)   In  connection  with  hearings  beforo  tho  Commio 
1°    oion,  or  its  administrative  law  judgos,  undor  thio  Act,  the 

Commiooion  and  its  administrative  law  judgoo  may  compel 
tho  attendance  and  testimony  of  witnossos  and  tho  production 

I9    of  booko,  papers,  or  documents  or  objooto,  and  to  ordor  testi- 
mony to  bo  taken  by  deposition  at  an}r  stago  of  tho  proceedings 

2i    before  them.  Any  person  may  be  compollod  to  appear  and  do 
pooo  and  produce  like  documentary  or  physioal  ovidonoo,  in 
the  same  manner  ao  witnooooo  may  be  compollod  to  appear 

and  produoo  ovidence  before  tho  Commission  and  its  admini*3 

25 

trativc  law  judgos.  Witnesses  shall  be  paid  tho  Game  fees  and 
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1  mileage  that  aro  paid  witnesses  in  tho  oourto  of  tho  United 

2  States  and  at  depositions  ordered  by  cueh  oourto.  In  case  of  a 

3  oontumaoy,  failure,  or  rofiiF.nl  of  any  peroon  to  obey  a  mil) 

4  pena  or  order  of  the  Commission  or  nn  administrative  law 

5  judge,  respectively,  to  appear,  to  testify,  or  to  produce  doeu 

6  montnry   or   physical    evidence,    any    district   oourt   of   the 

7  United  Staton  or  the  United  States  courts  of  any  territory 

8  or  possession,  within  the  jurisdiction  of  which  cueh  porson  is 

9  found,  or  resides,  or  tranoaoto  business,  ohall,  upon  tho  appli- 

10  cation  of  tho  Commiooion,  or  tho  adminiotrativo  law  judge, 

11  respectively,  have  jurisdiction  to  issuo  to  suoh  porson  an  or- 

12  dor  requiring  suoh  person  to  appear,  to  testify,  or  to  produce 

13  ovidenoo  as  ordered  by  the  Commificion  or  tho  administrative 

14  law  judge,  respectively,  and  any  failure  to  oboy  ouch  order 

15  of  the  oourt  may  bo  punished  by  said  oourt  as  a  contempt 

16  thoroof. 

17  "AUTHORIZATION  OF  APPROPRIATIONS 

18  "Seo.   115.  Thoro  aro  authorized  to  be  appropriated, 

19  out  of  any  monoys  in  tho  Treasury  not  otherwise  appro 

20  priated,  suoh  sums  as  may  bo  nooossary  to  carry  out  tho 

21  provisions  of  this  titlo.". 

22  MANDATORY  SAFETY  TRAINING 

23  "Seo.    116. — (a)    Each   oporator  shall  have   a   3afcty 

24  training  program  which  shall  bo  approvod  by  tho  Secretary. 

25  The  Secretary  shall  promulgate  regulations  wdth  rcopcot  to 
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1  ouoh  safety  training  programs  no  moro  than  ono  hundred 

2  and  eighty  days  aftor  the  effective  dato  of  the  Federal  Mine 

3  Safety  and  Health  x\mcndmcnt3  Act  of  1977.  Each  training 

4  program  approvod  by  tho  Soorotory  ohall  provide  no  looo  than 

5  4ha$ — 

6  "  ( 1 )   now  minors  ohall  roooivo  no  looo  than  forty 

7  hours   of  training  if  thoy   are   to   work   underground. 

8  Such  training  shall  inoludo  uoo  of  tho  eolf  rosouo  doviec 

9  and    use    of   rospiratory    devices,    hazard    recognition, 

10  oooapowayo,   walk  around  training,   omorgonoy  prooo 

11  duroo,   baoio  ventilation,   basic  roof  oontrol,   olootrioal 

12  hazards,  first  aid,  and  tho  health  and  safety  aspects  of 

13  tho  task  to  whioh  ho  will  be  assignod ; 

14  "  (2)  now  minora  ohall  rcooivo  no  looo  than  twenty- 

15  four  houro  of  training  if  thoy  aro  to  work  on  tho  our 

16  face.  Suoh  training  shall  inoludo  use  of  tho  oolf  rcaoucr 

17  device  and  uso  of  rospiratory  doviooo,  hazard  rcoog- 

18  nition,  omorgonoy  proooduroo,  olootrioal  hazardo,  fir3t  aid, 

19  walk  around  training  and  tho  hoalth  and  oafoty  aopcot3 

20  of  tho  task  to  whioh  ho  will  bo  assignod ; 

21  "(3)    all  minors  shall  roooivo  no  looo  than  eight 

22  hours  of  refroshor  training  no  loss  froquontly  than  once 

23  oaoh  twolvo  months,  except  that  minors  already  cm 

24  ployed  on  tho  offootivo  date  of  tho  Federal  Mine  Safety 

25  and  Health  Amondmonte  Aot  of  1977  ohall  receive  this 
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1  refresher  training  no  more  than  ninety  days  after  the 

?.  date  of  approval  of  the  training  plan  required  by  this 

3  section ; 

4  "(4)   any  minor  who  is  reassigned  to  a  now  tank 

5  nhall    roooivo    training   in    aoeordanoo   with    a    twining 

6  plan  approvod  by  tho  Sooretary  under  tins  subsection 

7  in  tho  oafoty  and  health  aspooto  spooifio  to  that  task  prior 

8  to  porforming  that  taskt 

9  "  (b) — Any  oafoty   training  provided   under  subsection 

10  (a)    of  thio  aootion  ohall  bo  provided  during  normal  work 

11  ing  hoursi   Minors  shall   bo   paid  at   their  normal  rato   of 

12  oomponsation  whilo  they  tako  such  training,  and  now  miners 

13  shall  bo  paid  at  thoir  starting  wago  rato  whon  thoy  take 

14  tho  new  miner  training.  If  such  training  shall  be  given  at 

15  a  location  other  than   the  normal   place  of  work,   minors 

16  ohall  also  bo  oomponsated  for  tho  additional  ooste  thoy  may 

17  incur  in  attending  such  training  sessions, 

18  "  (o)   Upon  completion  of  oaoh  training  program,  oaoh 

19  operator  shall  certhfy,  on  a  form  approved  by  the  Secretary, 

20  that  tho  minor  has  received  tho  specified  training  in  oaoh 

21  oubjoot  area  of  the  approved  safety  training  plan.  A  oortifi- 

22  oato  for  each  miner  shall  be  maintained  by  tho  oporator,  and 

23  ohall  bo  available  for  inspection  at  the  mine  sito,  and  a  oopy 

24  thereof  shall  be  given  to  each  miner  at  the  completion  of  euch 

25  training.  When  a  miner  leaves  the  operator's  omploy,  ho  shall 
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1  bo  ontitlod  to  a  copy  of  bis  safety  training  cortificatos.  Falso 

2  certification  by  nn  operator  that  training  was  given  shall  be 

3  punishablo  under  section  111   (a)  and  (h)  of  this  Act;  and 

4  each  safety  training  certificate  shall  indicate  on  its  faoe,  in 

5  bold  lettcra,  printed  in  a  conspicuous  manner  the  fact  that 

6  such  false  certification  is  so  punishablo*  • 

7  "(d)    Within  one  hundred  and  eighty  days  a-ftor  tho 

8  effective  dato  of  tho  Fodoral  Mine  Safety  and  Hoalth  Amond 

9  monte  xVot  of  1977,  tho  Soorotary  shall  publish  regulations 

10  which  shall  provido  that  mino  roscuo  teams  oomprised  of 

11  Federal  mino  inspectors  shall  bo  maintained  at  oaoh  district 

12  subdistriot,  and,  whoro  practicable,  fiold  offioo  of  tho  Mino 

13  Safety  and  Hoalth  Administration. '\ 

14  AMENDMENTS  WITH  RESPECT  TO  INTERIM  MANDATORY 

15  HEALTH  STANDARDS 

16  Seo.  202.  (a)  (1)  Section  201  (a)  of  tho  Fodoral  Coal 
n  Mino  Hoalth  and  Safoty  Act  of  1969  is  amondod  by  striking 
!8  out  "coal  mkios"  and  inserting  in  lieu  thereof  "minos,  as 

19  applicable". 

20  (2)  Soction  301  (b)  of  such  Act  is  amondod  by  striking 

21  out  "ooal  mino"  and  inserting  in  liou  thoroof  "mino". 

22  (b)    Sootion  205  of  such  Act  is  amonded  b}^  striking 

23  out  "ooal  mining"  and  insorting  in  lieu  thoroof  "mining". 

24  (o)  Scotion  206  of  such  Act  ic  amondod  by  striking  out 
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1  "coal  mino"  oaoh  timo  it  appears  thoroin  and  insorting  in 

2  liou  thoroof  "mino"i 

3  (d)  (1)    Section   303  (o)    of   the   Fodoral   Coal   Mino 

4  Health  and  Safety   Act  of   1060   ia  amended   to  read  aa 

5  follows ; 

6  "(a)   Roforonooo  to  concentrations  of  rospirablo  dust  in 

7  this  titlo  nioan'j  the  avorago  conoontration  of  roopirablo  dust 

8  nioasurod  with  a  dovioo  approvod  by  tho  SooroUtry  and  tho 

9  Secretary  of  Hoalth,  Education  and  Wolfaro."i 

10  (2)   Section  818  of  the  Federal  Coal  Mino  Hoalth  and 

11  Safoty  Act  of  1069  iu  amondod  by  striking  suboootion   (k) 

12  thoroofi 

13  AMEXDMENTS    WITH    BEfel'ECT    TO    IXTEHIM    MANDATOBY 

14  SAFETY   BTAKDAJBDtJ   FOB   UNDEliliKOUND   COAL    MIKES 

15  Seo.  203.  Title  III  of  tho  Federal  Coal  Mino  Health 

16  and  Safoty  Act  of  1969  is  amondod  by  striking  sootion  301 

17  (o)  and  (d)  thoroof. 

18  TITLE  III    MISCELLANEOUS  PROVISIONS 

19  TnANDFED   MATTERS 

20  SeCi  301. — fa-) — Excopt  with  rospoot  to  tho  funotiono 

21  assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 

22  501  of  the  Federal  Coal  Mino  Hoalth  and  Safoty  Act  of 

23  1060,  the  funotiono  of  tho  Soorotary  of  tho  Interior  under 

24  tho  Fodoral  Coal  Mine  Health  and  Safety  Act  of  1969,  an 

25  amended,  and  the  Federal  Metallic  and  Xonmotallio  Mino 
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1  Safety  Act  of  1966  aro  ironoforrod  to  tho  Soorotary  of  Labor, 

2  oxoopt  thooo  whioh  aro  oxproooly  tranoforrod  to  tho  Commiu 

3  sion  by  this  Aoti 

4  (b)  (1)    Tho  mandatory  standards  rolating  tominoo, 

5  iosuod  by  tho  Soorotary  of  tho  Interior  undor  tho  Fodoral 

6  Mctailio  and  Nonmotallio  Mino  Safety  Aot  of   1966  and 

7  standardo  and  regulations  undor   tho   Fodoral   Coal  Mino 

8  Health  and  Safety  Act  of  1969  which  aro  in  offoct  on  tho 

9  dato  of  onactmont  of  this  Act  shall  romain  in  offoot  ao 

10  standards  applicable  to  metallic  and  nonmetallic  minos  and 

11  to  ooal  minos  rospoctivoly  under  tho  Fedoral  Mino  Safoty  and 

12  Health  Aot  of  1977  until  suoh  timo  as  tho  Soorotary  ohall 

13  issue  now  or  rovisod  standards. 

li  (2)  Within  sixty  days  after  the  effective  date  of  this 

15  Aot,  tho  Soorotary  shall  establish  an  advisory  committoo 

16  undor  section  103  of  the  Federal  Mine  Safety  and  Health 

17  Aot  of  1977  which  shall,  within  one  hundred  and  oighty 

18  days  after  the  date  of  the  establishment  of  such  advisory 

19  oommittoo^  roviow  the  advisory  health  and  safety  standardo 

20  ioouod  by  the  Secretary  of  the  Interior  under  the  Fodoral 

21  Mctailio  and  Nonmetallic  Mine  Safety  Act  of  1966  and  roo 

22  ommond  to  the  Secretary  which  of  those  standards   (or  any 

23  modification  of  such  standards  which  does  not  subctantially 

24  diminish  the  health  and  safety  of  miners)    should  be  pro- 

25  ntulgatod  as  health  and  safety  standards  under  this  section. 
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1  Che  Secretary  shall  publish,   within  sixty  days   after  any 

2  recommendations  of  the  advigory  committee  under  this  para- 

3  graph,  oaoh  of  tho  standards  so  rooommondod  for  adoption 

4  with  or  without  modification  as  a  health  and  safoty  standard 

5  under  thio  section  by  publication  of  ouch  standard  in  tho 

6  Federal  Register,  and  afford  interested  persons  a  period  of 

7  twenty  five  days  after  publication  to  submit  written  data  or 

8  comment.  Within  thirty  days  after  the  close  of  the  comment 

9  period  specified  in  the  preceding  sentence,  the  Secretary  shall 

10  promulgate  by  publication  in  tho  Federal  Register  a  standard 

11  baaed  upon  tho  advisory  committee  recommended  with  or 

12  without  modification,  and  the  data  and  comments  received 

13  thereon,  unless  tho  Soerotary  determines  that  such  a.  standard 

14  will  not  promoto  tho  health  and  safety  of  minors  and  pub 

15  lishc3  an  explanation  of  that  determination  in  the  Federal 

16  Register. 

17  (3)   All  interpretations,  regulations,  and  instructions  of 

18  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 

19  «of  Mines,  in  effect  on  the  date  of  enactment  of  this  Act  and 

20  .not   inconsistent  with   any  provision   of  this   Act   or   any 

21  amendment  made  by  this  Act,  shall  be  published  in  the  Fed- 

22  -cral  Register  and  shall  continue  in  effect  until  modified  or 

23  "superseded  in  accordance  with  the  provisions  of  this  Act. 

24  (c)  (1)  All  unexpended  balances  of  appropriations,  per 

25  sonncl,    property,    records,    obligations,    and    commitments 
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1  which  arc  used  primarily  with  respect  to  any  function  trans 

2  f  erred  under  the  provisions  of  3ub3cction  (a)  of  thio  oootion 

3  to  the  Secretary  3hall  be  transferred  to  the  Department  of 

4  Labor  or  the  Commission,  as  appropriate.  The  transfer  of 

5  personnel  pursuant  to  this  paragraph  shall  be  without  rcduo 

6  "tion  in  classification  or  compensation  for  one  year-after  such 
.7  transfer,  except  that  the  Secretary  of  Labor  shall  have  full 

8  authority  to  assign  poroonnol  during  ouoh  ono  yoar  poriod  in 

9  order  to  efficiently  carry  out  functions  transferred  to  him 

10  under  this  Act. 

11  (2)  All  orders,  decisions,  determinations,  rules,  rcgula- 

12  -tions,  permits,  oontraote,  certificates,  lioonsos,  and  privileges 

13  (A)    whioh  have  boon  issued,  made,  granted,  or  allowed 

14  Ho  become  effective  in  tho  oxoroioo  of  functions  whioh  arc 

15  'transferred  under  this  sootion  by  any  department  or  agency, 

16  any  functions  of  whioh  arc  transferred  by  this  section,  and 

17  (B)  which  arc  in  offoot  at  tho  time  this  sootion  takes  effect, 

18  "ghall  continue  in  effect  according  to  their  tcrm3  until  modi- 

19  -fied,  terminated,  ouporoodod,  cot  aside,  or  ropcaled  by  the 

20  Secretary  of  Labor,  tho  Fodoral  Mino  Safety  and  Health 

21  Review  Commission,  by  any  court  of  competent  jurisdiction, 

22  -or  by  operation  of  law. 

23  (3)   The  provisions  of  this  section  shall  not  affect  any 

24  -proceedings  ponding  at  tho  timo  thio  sootion  takc3  effect- 

25  before  any  department  or  agonoy,  functions  of  which  are 
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1  transferred  by  this  section;  except  thnt  such  proceedings,  to 

2  tho  extent  thnt  they  relate  to  functions  no  transferred,  shall 

3  -be  continued  before  the  Secretary  of  Labor  or  the  Federal 

4  Mine  Safety  and  Health  Review  Commission.  Orders  shall 

5  be  issued  in  such  proceedings,  appeals  shall  be  taken  there  ■ 

6  from,  and  payments  shall  be  made  pursuant  to  such  orders, 

7  -as  if  this  section  had  not  been  enacted ;  and  orders  waned  in 

8  any  such  proceedings  shall  continue  in  effect  until  modified, 

9  terminated,   superseded,    or  repealed   by   the   Secretary   of 

10  Labor,  the  Federal  Mine  Safety  and  Health  Review  Com- 

11  mission,  by  a  court  of  competent  jurisdiction,  or  by  operation 

12  of  law. 

13  -f4)   The  provisions  of  this  section  shall  not  affect  suits 

14  commenced  prior  to  the  date  this  section  takes  effect  and  in 

15  all  such  suits  proceedings  3hall  he  had,  appeals  taken,  and 

16  judgments  rendered,  in  the  same  manner  and  effect  ag  if 

17  this  section  had  not  been  enacted;  except  that  if  before  the 

18  date  on  which  this  section  takes  effect,  any  department  or 

19  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

20  to  a  suit  involving  functions  transferred  to  the  Secretary, 

21  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

22  ,y0  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

23  by  or  against  any  department  or  ngonoy   (or  officer  thereof 

24  m  his  official  capacity)   functions  of  which  are  transferred 

25  by  this  section,  ohall  abate  by  roaoon  of  the  enactment  of  this 
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1  ocotion.  Causes  of  actions,  suits,  actions,  or  other  proceeding 

2  *nay  be  a83crtcd  by  or  against  the  United  States  or  the  Sccrc- 

3  tary  as  may  be  appropriate  and,  in  any  litigation  pending 

4  when  this  section  takes  effect,  the  court  may  at  any  time,  on 

5  its  own  motion  or  that  of  any  party,  enter  an  order  which 

6  will  give  effect  to  the  provisions  of  this  paragraph. 

7  (d)  For  purposes  of  this  section,    (1)   the  term  "func- 

8  tion"  includes  power  and  duty,  and   (2)    the  transfer  of  a 

9  function,  under  any  provision  of  law,  of  an  agency  or  the 

10  head  of  a  department  shall  also  bo  a  transfer  of  all  functions 

11  under  such  law  which  aro  oxorcieod  by  any  officer  or  offi- 

12  ccr  of  such  agency  or  department. 

13  MINE  SAFETY  AND  IIEALTII  ADMINISTRATION 

14  Sec.  302.   (a)   There  is  established  in  the  Department 

15  of  Labor,   a  Mine   Safety  and  Health   Administration   to 

16  be  headed  by  an  Aooiotant  Secretary  of  Labor  for  Mine 

17  -Safety  and  Hoalth  appointed  by  the  President,  by  and  with 

18  the  advice  and  consent  of  the  Senate.  The  Secretary  i3  au 

19  -thorized  and  dirootod,  oxoopt  as  specifically  provided  other- 

20  wise,  to  carry  out  hio  funotiono  under  tho  Federal  Mine  Safety 

21  and  Health  Amendments  Act  of  1077  through  the  Mine 

22  flafety  and  Health  Administration. 

23  (b)    Section  5315  of  title  5,  United  States  Code,  is 

24  amended    by    adding    at    tho    end    thereof    the    following 

25  paragraph ; 
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1  "(109)   Assistant    Secretary    of    Labor    for    Mino 

2  Safety  and  Health.". 

3  (c)  (1)    Section  5145  of  title  5,  United  States  Code,  ig 

4  amended  by  adding  nt  the  end  thereof  the  following  new 

5  paragraph : 

6  -"(64)   Chairman,  Federal  Mine  Safety  and  Health 

7  Review  Commission.". 

8  (9)   Section  5315  of  title  5,  United  States  Code,   is 

9  .amended  by  adding  at  tho  ond  thereof  tho  following  now 

10  paragraph ; 

11  ■"  (100)  Members,  Federal  Mine  Safety  and  Health 

12  Review  Commission.". 

13  (d)   The  principal  office  of  the  Commission  shall  be  in 

14  the  District  of  Columbia.  Whenever  the  Commission  deems 

15  it-hat  the  convenience  of  the  public  or  of  the  parties  may  be 

16  promoted,  or  delay  or  expense  may  be  minimised,  it  may 

17  hold  hearings  or  conduct  other  proocodingo  at  any  other 
J.O  place. 

19  AMENDMENTQ   WITII  BEOPBOT   TO   MINE   QAFBTY   AND 

20  HEALTH  ADMINISTRATION 

21  .Sec.  303.   (a)  (1)  Section  501  (a)  of  the  Federal  Coal 

22  Mine  Health  and  Safety  Act  of  1060  13  amended  by  striking 

23  -out  the  word  "coal"  wherever  it  appears  therein,  and  by 

24  striking  out  "The  Secretary  and"  and  inserting  in  lieu  thereof 

25  "The  Secretary  of  the  Interior  and". 
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1  (2)   Section  501  (a)   of  the  Federal  Coal  Mine  Health 

2  and  Safety  Aot  of  1060  ia  further  amended  by  inserting 

3  immodiatoly  after  paragraph  "(10)"  thereof,  the  following 

4  now  paragraph: 

5  "  (11)  to,  upon  the  written  request  by  any  operator 

6  or  authorized  representative  of  minora,  specifying  with 

7  reasonable  particularity  the  grounds  upon  whioh  3ueh 

8  request  is  made  determine  whether  any  substance  nor 

9  mally  found  in  a  mine  has  potentially  toxic  effects  in  tho 

10  concentrations  normally  found  in  the  mine  or  whether 

11  any  physical  agents  or  cquipmont  found  or  used  in  a 

12  giinc  has  potentially  hazardous  effects,  and  shall  gubmit 

13  ouch  determinations  to  both  the  operators  and  miners 

14  08  soon  aa  possible ;"  and 

15  by  ronumboring  the  current  paragraph  "  (11)  "  as  "  (12)  ". 
1(5  -(3)  Scotion  501  (b)  of  such  Act  is  amended  by  striking1 
17  out  tho  word  "oool"  oaoh  timo  it  appears  therein  and  by 
lg  adding  after  tho  word  "Wolfaro"  the  following  i  "through  the 
IQ  Notional  Institute  for  Occupational  Safoty  and  Health  cstob- 
20  liohod  undor  tho  Occupational  Safety  and  Health  Act  of 
2i  1070";  and  by  striking  out  tho  period  at  the  end  thereof 

22  and  inserting   "of   tho  Interior  in   coordination   with   the 

23  Secretory". 

24  (4)  Section  501  (d)  of  such  Aot  is  amended  by  striking 

25  oat  the  word  "cool". 
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1  ^5)  Sootion  501  of  such  Act  is  further  amended  by  add- 

2  ing  at  tho  ond  thoroof  tho  following  new  subsection : 

3  "(h)  The  Secretary  ghall  oompilo  aoourato  etatistics  on 

4  work  injurioo  and  illnoaoco  occurring  in  the  minc3  subject  to 

5  -this  Act.". 

6  <(b)    Sootion  502  of  ouch  Aot  io  amended  by  gtriking 

7  out  tho  word  "coal"  onch  time  it  appoarn  therein. 

8  (o)  (1)    Section  508  (n)    of  such  Aot  is  amended  by 

9  otriking  out  tho  word  "coal"  ench  timo  it  nppearo  therein. 
10  •{%)  Section  503  (b)  of  ouch  Aot  io  amended  by  otriking 
1J  out  tho  word  "ooal"  oaoh  timo  it  appoaro  therein. 

12  (d)  (1)    Section  503(f)    of  such  Act  is  amended  by 

13  atriking  out  tho  word  "ooal". 

14  (2)  Section  503  (g)  of  such  Act  is  amended  by  striking 

15  out  tho  word  "ooal". 

16  (c)  (1)  Section  505  of  suoh  Aot  is  amended  by  otriking 

17  out  "tho  mining  of  ooal"  and  inoorting  in  liou  thoroof  "in 

18  mining". 

19  {2)    Sootion  505  of  ouoh  Aot  is  further  amended  by 

20  ehanging  tho  poriod  at  tho  ond  of  tho  oooond  sentence  thereof 

21  to  a  colon,  and  adding  tho  following  language;  "Provided 

22  however,  That,  to  tho  maximum  extent  feasible,  in  the  selec- 

23  tion  of  poroono  for  appointmont  ao  mino  inspootorg,  no  person 

24  shall  bo  so  3clcotcd  unloss  he  ha3  the  basic  qualification  of  at 

25  least  five  years  practical  mining  experience  and  in  assigning- 
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1  mino  inspectors  to  tho  incpootion  and  investigation  of  individ 

2  ual  minos,  duo  consideration  chall  bo  givon  to  tho  ostont  poG 

3  sible  to  their  provious  oxporionoo  in  tho  partioular  typo  of 

4  mining  operation  whoro  such  inspections  aro  to  be  mado»" 

5  (f)  Section  506  (b)  of  such  Act  is  amondod  by  striking 

6  out  tho  word  "coal"  each  time  it  appears  therein. 

7  (g)  (1)    Soction  511(a)    of  such  Act  is  amendod  by 

8  striking  out  the  word  "coal". 

9  (2)  Sootion  511  (b)  of  cuoh  Act  is  amended  by  striking 

10  out  tho  word  "coal". 

11  (h)  Section  502  of  such  Act  is  amendod  by  adding-fche- 

12  following  new  subsection  (c) : 

13  "(c)  (1)   The  National  Mine  Health  and  Safety  Acad- 
11  emy  shall  be  maintained  as  an  agency  of  the  Department 

15  of  the  Interior.  The  Academy  shall  be  responsible  for  the 

16  training  of  mine  safety  and  health  inspectors  under  section 

17  505  of  this  Act,  and  in  training  of  technical  support  per- 

18  sonnol  of  tho  Mine  Safety  and  Health  Administration  estab- 

19  lished  under  section  302  of  the  Federal  Mine  Safety  and 

20  Hoalth  Amendments  Act  of  1977;  and  for  any  other  train- 

21  ing  programs  for  mine  inspectors,  mining  personnel,  or  other 

22  porsons  as  the  Secretaries  of  Labor  and  Interior  shall  desig- 

23  nato   Tn  performing  +*"°  ^TinrimnJ  th*  \<*nA*™y  ghQn  h*™ 

24  the  authority  to  enter  into  cooperative  educational  and  train- 

25  ing  agreements  with  educational  institutions,  State  govern- 
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1  mente,  labor  organizations,  and  mine  operators  and  relatod 

2  industrioc.  Such  training  shall  bo  conducted  by  the  Aoadomy 

3  in   accordanco   with   currioulum   noods   and   aesignmont   of 

4  instructional  personnel  ostoblishod  by  tho  uoor. 

5  "(2)    In  performing  its  funotion  pursuant  to  this  soo- 

6  tion,  tho  National  Mino  Hoalth  and  Safety  Aoadomy  nhall 

7  uso  the  facilities  and  personnel  of  the  Department  of  tho  In- 

8  torior,  and  such  other  personnel  as  shall  be  mutually  agrood 

9  upon  by  the  Secretaries  of  Labor  and  Interior.  Tho  Soorotary 

10  of  the  Interior,  upon  request  by  the  Academy,  shall  appoint 

11  or  assign  to  the  Academy  such  officers  and  employees  as  tho 

12  Dirootor  of  tho  Academy  deems  necessary  for  tho  perform 

13  anoe  of  tho  duties  and  functions  of  the  Academy. 

14  "(8)   Tho  Soorotary  of  the  Interior  shall  conduct  hio 

15  safety  research  responsibilities  under  section  501  of  thio  Aot 

16  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

17  tarioo  of  Labor  and  the  Interior  are  authorized  to  enter  into 

18  .contractual  or  other  agreements  for  the  performance  of  such 

19  safety  related  research.". 

20  (i)   Seotion  7(b)  (5)    of  the   Small  Business  Act  is 

21  qmonded  by  striking  out  the  word  "0001". 

22  PAYINGS  PROVISION 

23  Sec.  SOI  Nothing  majsma^d  ua  **"«  Af)*  ™*  ™y  ^^^ 

24  m0nt  made  by  ft"q    JBBt  Alii   hp  rnnstrnpd   to  rehire   tho 

25  number  of  inspectors  engaged  in  enforcement  of  tho  Fod- 
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1  oral  Coal  Mino  Hoalth  and  Safoty  x\ot  of  1969  and  Fod 

2  oral  Motallio  and  Nonmotallio  Mino  Safoty  Aot  of  1966  as  in 

3  effect  prior  to  tho  offootivo  dato  of  thio  Aot  or  to  roduoo 

4  the  number  of  inspectors  ongagod  in  tho  onforoomont  of 

5  tho  Oooupational  Safoty  and  Hoalth  Aot  of  1970. 

6  BUDOET  FBOVISION 

7  SeOi  305a  In  tho  preparation  of  tho  Budget  mossago 

8  roquirod  under  sootion  201  of  tho  Budget  and  Aooounting 

9  Aot,  1921    (31  TJ.S.C.  11),  tho  President  shall  sot  forth 

10  as   separate  appropriation   accounts   amounts   required   for 

11  appropriation  for  mine  health  and  safety  pursuant  to  tho 

12  Foderal  Mino  Health  and  Safety  Act  of  1977  and  for  ooou- 

13  pational   safety  and  health   pursuant  to   the   Occupational 

14  Safoty  and  Hoalth  x\ot  of  1970. 

15  REPEALEB 

16  Sep.  306.  Tho  Federal  Metal  and  Nonmotallio  Mino 

17  Safoty  Aot  of  1966  io  ropoalod. 

18  EFFECTIVE  DATE 

19  Sec i  307.  This  Act  and  the  amendments  mado  by  thio 

20  Aot  ohall  tako  offect  on  the  first  day  of  July  1978  except 

21  that   the   Secretary   of   Labor   is    authorized    to    establish 

22  puoh  rules  and  regulations  as  may  be  necessary  for  tho  effi- 

23  oiont  transfor  of  functions  providod  undor  this  Aot. 
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1  That  this  Act  may  be  cited  as  the  "Federal  Mine  Safety  and 

2  Health  Amendments  Act  of  1977". 

3  TITLE    I— AMENDMENTS    TO    THE    GENERAL 

4  PROVISIONS  OF  THE  FEDERAL  COAL  MINE 

5  HEALTH  AND  SAFETY  ACT  OF  1969 

6  SHORT  TITLE 

7  Sec.  101.   The  first  section  of  the  Federal  Coal  Mine 

8  Health  and  Safety  Act  of  1969  is  amended  to  read  as  fol- 

9  lows:  "That  this  Act  may  be  cited  as  the  'Federal  Mine 

10  Safety  and  Health  Act  of  1977'  ". 

11  DEFINITIONS  AND  APPLICABILITY 

12  Sec.  102.  (a)(1)  Section  2  of  the  Federal  Coal  Mine 

13  Health  and  Safety  Act  of  1969  is  amended  by  striking  out 

14  "coal"  wherever  it  appears. 

15  (2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking 

16  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor" . 

17  (b)(1)  Section  3(a)  of  such  Act  is  amended  by  strik- 

18  ing  out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor" . 

19  (2)  Section  3(d)  of  such  Act  is  amended  by  deleting 

20  the  semicolon  at  the  end  thereof,  and  inserting  in  lieu  thereof 

21  "or  any  independent  contractor  performing  services  or  con- 

22  struction  at  such  mine;" 

23  (3)  Section  3(h)  of  such  Act  is  amended  to  read  as 

24  follows: 

25  "(h)  'Mine'  means  (1)   an  area  of  land  from  which 
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1  minerals  are  extracted  in  nonliquid  form  or.  if  in  liquid 

2  form,  are  extracted  with  workers  underground,  (2)  private 

3  ways  and  roads  appurtenant  to  such  area,  and  (3)  lands, 

4  excavations,  underground  passageways,  shafts,  slopes,  tun- 

5  nets,  and  workings,  structures,  facilities,  equipment,  machines, 

6  tools,  or  other  property  including  impoundments,  retention 

7  dams,  and  tailings  ponds,  on  the  surface  or  underground,  used 

8  in,  or  to  be  used  in,  or  resulting  from,  the  work  of  extracting 

9  such  minerals  from  their  natural  deposits  in  nonliquid  form, 

10  or  if  in  liquid  form,  with  workers  underground,  or  used  in, 

11  or  to  be  used  in,  the  milling  of  such  minerals,  or  the  work  of 

12  preparing  coal,  and  includes  custom  coal  preparation  facili- 

13  ties.  In  making  a  determination  of  what  constitutes  mineral 

14  milling  for  purposes  of  this  Act  the  Secretary  shall  give  due 

15  consideration  to  the  convenience  of  administration  resulting 

16  from  the  delegation  to  one  Assistant  Secretary  of  all  authority 

17  with  respect  to  the  health  and  safety  of  miners  employed  at 

18  one  physical  establishment." 

19  (4)  Sections  3(d),  (e),  (g),  and  (j)  of  such  Act  are 

20  each  amended  by  striking  out  the  word  "coaX'  wherever  it 

21  appears. 

22  (5)  Section  3  of  such  Act  is  amended  by  striking  out  the 

23  word  "and"  at  the  end  of  paragraph  (I),  by  striking  out  the 

24  period  at  the  end  of  paragraph  (m)  and  inserting  in  lieu 
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1  thereof  a  semicolon,  and  by  adding  at  the  end  thereof  the 

2  following  new  paragraphs: 

3  "(n)   'Administration    means  the  Mining  Enforcement 

4  and  Safety  Administration  in   the  Department  of  Labor; 

5  and 

6  "(o)  'Commission   means  the  Federal  Mine  Safety  and 

7  Health  Review  Commission." 

8  (c)  Section  4  of  such  Act  is  amended  by  striking  out 

9  the  word  "coal" . 

10  (d)(1)  Section  5(c)  of  such  Act  is  amended  by  strik- 

11  ing  out  "Labor"  and  inserting  in  lieu  thereof  "the  Interior". 

12  (2)  Section  5(f)   of  such  Act  is  amended  by  striking 

13  out  the  word  "coal"  wherever  it  appears,  and  by  striking 

14  out  "section  106"   and  substituting  "section  107". 

15  TITLE   II— MINE   SAFETY  AND   HEALTH 
lfi  STANDARDS  AMENDMENTS 

17  AMENDMENT  TO   TITLE  I 

18  Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and 

19  Safety  Act  of  1969  is  amended  to  read  as  follows: 

20  "duties 

21  "Sec.  101.  (a)  Each  mine  operator  (1)  shall  furnish 

22  to  each  miner  employment  and  a  place  of  employment  which 
2^  are  free  from  recognized  hazards  that  are  causing  or  are 
24  likely  to  cause  death  or  harm  to  such  miner;  and  (2)  shall 
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1  comply  with  the  safety  and  health  standards  and  all  rules, 

2  regulations,  and  orders  promulgated  under  this  Act;  and 

3  "(b)  Each  miner  subject  to  the  provisions  of  this  Act 

4  shall  comply  with  the  safety  and  health  standards  and  all 

5  rules,  regulations,  and  orders  promulgated  under  this  Act 

6  which  are  applicable  to  his  own  actions  and  conduct. 

7  "mandatory  safety  and  health  standards 

8  "Sec.  102.  (a)  The  Secretary  may  by  rule  promulgate, 

9  modify,  or  revoke  uny  mandatory  safety  or  health  standard 

10  for  the  health  and  safety  of  miners,  including  standards  for 

11  mine  rescue  and  firefighting  operations,   and  for   the  pre- 

12  vention  of  accidents,  injuries,   or  health  hazards  in  mines 

13  which  are  subject  to  this  Act  in  accordance  with  section  553 

14  of  title  5,  United  States  Code  (without  regard  to  any  refer- 

15  ence  in  such  section  to  sections  556  and  557  of  such  title), 
1^  and  the  following  provisions: 

17  "(1)  Whenever  the  Secretary,  upon  the  basis  of  infor- 

18  mation  submitted  to  him  in  writing  by  an  interested  person, 

19  a  representative  of  any  organization  of  employers  or  em- 

20  ployees,  a  nationally  recognized  standards-producing  organi- 

21  zation,  the  Secretary  of  Health,  Education,  and  Welfare,  the 

22  National  Institute  for  Occupational  Safety  and  Health,  or  a 
^  State  or  political  subdivision,  or  on  the  basis  of  information 
^  developed  by  the  Secretary  or  otherwise  available  to  him, 
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1  determines  that  a  rule  should  be  promulgated  in  order  to 

2  serve  the  objectives  of  this  Act,  the  Secretary  may  request 

3  the   recommendations  of  an  advisory  committee   appointed 

4  under  section  103  of  this  Act.  The  Secretary  shall  provide 

5  such  an  advisory  committee  with  any  proposals  of  his  own 

6  or  of  the  Secretary  of  Health,  Education,  and  Welfare,  to- 

7  gether  with  all  pertinent  factual  information  developed  by 

8  the  Secretary  or  the  Secretary  of  Health,  Education,  and 

9  Welfare,  or  otherwise  available,  including  the  results  of  re- 

10  search,  demonstrations,  and  experiments.  An  advisory  com- 

11  mittee  shall  submit   to   the  Secretary   its   recommendations 

12  regarding  the  rule  to  be  promulgated  within  ninety  days  from 

13  the  date  of  its  appointment  or  within  such  longer  or  shorter 

14  period  as  may  be  prescribed  by  the  Secretary,  but  in  no  event 

15  for  a  period  which  is  longer  than  one  hundred  and  eighty 

16  days.   When  the  Secretary  receives  a  recommendation  ac- 

17  companied  by  appropriate  criteria  from  the  National  Insti- 

18  tute  for  Occupational  Safety  and  Health  that  a  rule  be 

19  promulgated,  modified,  or  revoked,  the  Secretary  must,  within 

20  sixty  days  after  receipt  thereof,  refer  such  recommendation 

21  to  an  advisory  committee  pursuant  to  this  paragraph,  or 

22  publish  such  a  proposed  rule  pursuant  to  paragraph   (2) 

23  of  this  subsection,  or  publish  in  the  Federal  Register  his 
2^    determination  not  to  do  so,  and  his  reasons  therefor. 

25  «(2)  The  Secretary  shall  publish  a  proposed  rule  pro- 
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1  mulgating,  modifying,  or  revoking  a  safety  or  health  stand- 

2  ard  in  the  Federal  Register.  If  the  Secretary  determines  that 

3  a  rule  should  be  proposed  and  in  connection  therewith  has 

4  appointed  an  advisory  committee  as  provided  by  paragraph 

5  (1)  of  this  subsection,  the  Secretary  shall  publish  a  proposed 

6  rule  or  the  reasons  for  his  determination  not  to  publish  such 

7  rule,  within  sixty  days  following  the  submission  of  the  advi- 

8  sory  committee's  recommendation,  or  the  expiration  of  the 

9  period  of  time  prescribed  by  the  Secretary  in  such  submission. 

10  In  either  event,  the  Secretary  shall  afford  interested  persons 

11  a  period  of  thirty  days  after  any  such  publication  to  submit 

12  written  data  or  comments  on  the  proposed  rule.  Such  com- 

13  ment  period  may  be  extended  by  the  Secretary  upon  a  finding 

14  of  good  cause,  which  the  Secretary  shall  publish  in  the  Federal 

15  Register. 

16  "(3)  On  or  before  the  last  day  of  the  period  provided 

17  for  the  submission  of  written  data  or  comments  under  para- 

18  graph  (2) ,  any  interested  person  may  file  with  the  Secretary 

19  written  objections  to  the  proposed  mandatory  health  or  safety 

20  standard,  stating  the  grounds  therefor  and  requesting  a  public 

21  hearing  on  such  objections.  Within  sixty  days  after  the  last 

22  day  for  filing  such  objections,  the  Secretary  shall  publish  in 

23  the  Federal  Register  a  notice  specifying  the  mandatory  safety 

24  or  health  standard  to  which  objections  have  been  filed  and  a 

25  hearing  requested,  and  specifying  a  time  and  place  for  such 
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1  hearing.  Any  hearing  under  this  subsection  for  the  purpose 

2  of  hearing  relevant  information  shall  commence  within  sixty 

3  days  after  the  date  of  publication  of  the  notice  of  hearing. 

4  Hearings  required  by  this  subsection  shall  be  conducted  by 

5  the  Secretary,  who  may  prescribe  rules  and  make  ratings 

6  concerning  procedures  in  such  hearings  to  avoid  unnecessary 

7  costs  or  delay. 

8  The  Secretary  may  require  by  subpoena  the  attendance  of 

9  witnesses  and  the  production  of  evidence  in  connection  with 

10  any  proceeding  initiated  under  this  section.  If  a  person  re- 

11  fuses  to  obey  a  subpoena  under  this  subsection,  a  United  States 

12  district  court  within  the  jurisdiction  of  which  a  proceeding 

13  under  this  subsection  is  conducted  may,  upon  petition  by  the 

14  Secretary,   issue  an  order  requiring  compliance  with  such 

15  subpoena.  A  verbatim  transcript  shall  be  taken  of  any  such 

16  hearing  and  shall  be  available  to  the  public. 

1'  "(4)  (A)   Within  ninety  days  after  certification  of  the 

1°  record   of  such   hearing,    the   Secretary   shall   promulgate. 

19  modify,  or  revoke  such  mandatory  standards,  and  publish 

20  his  reasons  therefor  as  he  deems  appropriate. 

21  (B)   In  the  case  of  a  proposed  mandatory  health  or 

22  safety  standard  to  which  objections  requesting  a  public  hear- 

23  ing  have  not  been  filed,  the  Secretary,  within  ninety  days  after 
the    period   for   filing   such    objections    has    expired,    shall 
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1  promulgate,  modify,  or  revoke  such  mandatory  standards, 

2  and  publish  his  reasons  therefor  as  he  deems  appropriate. 

3  (C)  In  the  event  the  Secretary  determines  that  a  pro- 

4  posed  mandatory  health  or  safety  standard  should  not  be 

5  promulgated  he  shall,   within  the  times  specified  in  para- 

6  graphs  (A)  and  (B)  of  this  subsection,  publish  his  reasons 

7  for  his  determination. 

8  (D)  Any  mandatory  health  or  safety  standard  may 

9  contain  a  provision  delaying  its  effective  date  for  such  a 

10  reasonable  period  as  the  Secretary  determines  may  be  neces- 

11  sary  to  insure  effective  compliance. 

12  "(5)  (A)    The  Secretary,  in  promulgating  mandatory 

13  standards  dealing  with  toxic  materials  or  harmful  physical 

14  agents  under  this  subsection,  shall  set  standards  which  most 

15  adequately  assure  on  the  basis  of  the  best  available  evidence 

16  that  no  miner  will  suffer  material  impairment  of  health  or 
l^  functional  capacity  even  if  such  miner  has  regular  exposure 

18  to  the  hazards  dealt  with  by  such  standard  for  the  period  of 

19  his  working  life.  Development  of  mandatory  standards  under 

20  this  subsection  shall  be  based  upon  research,  demonstrations, 

21  experiments,  and  such  other  information  as  may  be  appro- 

22  priate.  In  addition  to  the  attainment  of  the  highest  degree  of 

23  health  and  safety  protection  for  the  miner,  other  considerations 

24  shall  be  the  latest  available  scientific  data  in  the  field,  the 
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1  feasibility  of  the  standards,  and  experience  gained  under  this 

2  and  other  health  and  safety  laws.  Whenever  practicable,  the 

3  mandatory  standard  promulgated  shall  be  expressed  in  terms 

4  of  objective  criteria  and  of  the  performance  desired. 

5  (B)   The  Secretary  of  Health,  Education,  and  Welfare 

6  as  soon  as  possible  after  the  date  of  enactment  of  the  Federal 

7  Mine  Safety  and  Health  Amendments  Act  of  1977  but  in 

8  no  event  later  than  eighteen  months  after  such  date  and 

9  on  a  continuing  basis  thereafter,  shall,  for  each  toxic  material 

10  or  harmful  physical  agent  which  is  used  or  found  in  a  mine, 

11  determine  whether  such  material  or  agent  is  potentially  toxic 

12  at  the  concentrations  in  which  it  is  used  or  found  in  a  mine. 

13  The  Secretary  of  Health,  Education,  and  Welfare  shall  sub- 

14  mit  such  determinations  with  respect  to  such  toxic  substances 

15  or  harmful  physical  agents  to  the  Secretary.  Thereafter,  the 

16  Secretary  of  Health,  Education,  and  Welfare  shall  submit 

17  to  the  Secretary  all  pertinent  criteria  regarding  any  such 

18  substances  determined  to  be  toxic  or  any  such  harmful  agents 

19  as  such  criteria  are  developed.  Within  sixty  days  after  re- 

20  ceiving  any  criteria  in  accordance  with  the  preceding  sen- 

21  tence  relating  to  a  toxic  material  or  harmful  physical  agent 

22  which  is  not  adequately  covered  by  a  mandatory  health  or 

23  safety  standard  promulgated  under  this  section,    the  Sec- 

24  retary  shall  either  appoint  an  advisory  committee  to  make 

25  recommendations  with  respect  to  a  mandatory  health  and 
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1  safety  standard  covering  such  material  or  agent  in  accord- 

2  ance  with  paragraph  (1)  of  this  subsection  or  publish  a  pro- 

3  posed  rule  promulgating  such  a  mandatory  health  and  safety 

4  standard  in  accordance  with  paragraph   (2)   of  this  sub- 

5  section  or  shall  publish  his  determination  not  to  do  so. 

6  "(6)  Any  mandatory  standard  promulgated  under  this 

7  subsection  shall  prescribe  the  use  of  labels  or  other  appro- 

8  priate  forms  of  warning  as  are  necessary  to  insure  that 

9  miners  are  apprised  of  all  hazards  to  which  they  are  ex- 

10  posed,  relevant  symptoms  and  appropriate  emergency  treat- 

11  ment,  and  proper  conditions  and  precautions  of  safe  use  or 

12  exposure.    Where    appropriate,    such   mandatory   standard 

13  shall  also  prescribe  suitable  protective  equipment  and  con- 

14  trol  or  technological  procedures  to   be  used  in  connection 

15  with   such   hazards   and  shall   provide   for  monitoring   or 

16  measuring  miner  exposure  at  stich  locations  and  intervals, 

17  and  in  such  manner  so  as  to  assure  the  maximum  protec- 

18  Hon  of  miners.  In  addition,  where  appropriate,  any  such 

19  mandatory  standard  shall  prescribe  the  type  and  frequency 

20  of  medical  examinations  or  other  tests  which  shall  be  made 

21  available,  by  the  operator  or  at  his  cost,  to  miners  exposed 

22  to    such    hazards   in    order    to    most    effectively    determine 

23  whether  the  health  of  such   employees  is  adversely  affected 

24  by  such  exposure.  Where  appropriate,  the  mandatory  stand- 

25  ard  shall  provide  that  where  a  determination  is  made  that 
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1  a  miner  may  suffer  material  impairment  of  health  or  func- 

2  tional  capacity  by  reason  of  exposure  to  the  hazard  covered 

3  by  the  mandatory  standard,    that  miner  shall  be   removed 

4  from  such  exposure  and  reassigned.  Any  miner  transferred 

5  as  a  result  of  such  exposure  shall  continue  to  receive  com- 

6  pensation  for  such   work  at  no  less  than   the   regular  rate 

7  of   pay   for   miners   in    the   classification    such    miner   held 

8  immediately  prior  to  his  transfer.  In  the  event  such  medical 

9  examinations  are  in   the  nature  of  research,  as  determined 

10  by  the  Secretary  of  Health,  Education,  and  Welfare,  such 

11  examinations  may  be  furnished  at  the  expense  of  the  Secre- 

12  tary  of  Health,   Education,   and   Welfare.    The   results  of 

13  such   examinations  or   tests  shall  be  furnished  only   to   the 

14  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 

15  fare,   and,   at  the   request   of   the  miner,    to   his  designated 

16  physician. 

17  "(7)   The    Secretary    shall,    to    the    extent   practicable, 

18  promulgate  separate  mandatory  health  and  safety  standards 

19  applicable  to  mine  construction  activity  on  the  surface. 

20  "(8)  In  promulgating,  modifying  or  revoking  manda- 

21  tory  standards  as  authorized  in  this  title,  or  in  publishing 

22  any  rule  as  authorized  in  this  title,  the  Secretary  shall  not 

23  reduce  the  protection  afforded  miners  below  that  provided  by 

24  any  safety  or  health  standard  previously  in  effect. 

25  "(b)(1)    The  Secretary  shall  provide,  without  regard 
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1  to  the  requirements  of  chapter  5,  title  5,  United  States  Code, 

2  for  an  emergency  temporary  mandatory  standard  to  take  im- 

3  mediate  effect  upon  publication  in  the  Federal  Register  if  he 

4  determines   (A)    that  miners  are  exposed  to  grave  danger 

5  from  exposure  to  substances  or  agents  determined  to  be  toxic 

6  or  physically  harmful  or  to  other  hazards,   and   (B)    that 

7  such  emergency  standard  is  necessary  to  protect  miners  from 

8  such  danger. 

9  "(2)  Such  mandatory  standard  shall  be  effective  until 
10  superseded  by  a  mandatory  standard  promulgated  in  accord- 
H  ance  with  the  procedures  prescribed  in  paragraph  (3)  of  this 

12  subsection. 

13  "(3)  Upon  publication  of  such  standard  in  the  Federal 

14  Register,  the  Secretary  shall  commence  a  proceeding  in  ac- 

15  cor  dance  with  section  102(a)  of  this  Act,  and  the  standard 
as  published  shall  also  serve  as  a  proposed  rule  for  the  pro- 

17 

ceeding.  The  Secretary  shall  promulgate  a  standard  under 
this  paragraph  no  later  than  nine  months  after  publication  of 
I9     the  emergency  standard  as  provided  in  paragraph   (2)   of 
this  subsection. 

"(c)   The  Secretary  is  authorized  to  grant  a  variance 
from  any  mandatory  standard  or  portion  thereof  whenever 

he  determines,  or  the  Secretary  of  Health,  Education,  and 

24 

Welfare  certifies,  that  such  variance  is  necessary  to  permit 

an  operator  to  participate  in  research  approved  by  him  or 
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1  the  Secretary  of  Health,  Education,  and  Welfare  designed  to 

2  demonstrate   or   validate   new   and   improved   techniques   to 

3  safeguard  the  health  or  safety  of  workers.  No  such  variance 

4  shall  be  granted  until  the  Secretary  shall  find  that  the  grant- 

5  ing  of  such  variance  will  not  adversely  affect  the  health  or 

6  safety  of  the  miners,   and  the  Secretary  notifies  the  miners 

7  affected  directly  and  by  publication  in  the  Federal  Register. 

8  "(d)    Upon  petition  by  the  operator  or  representative  of 

9  miners,   the  Secretary  may  issue  an   order  for  a  variance 

10  from    the   application    of   any   mandatory   health    or   safety 

11  standard  to  a  mine  if  the  Secretary  determines  that  an  alter- 

12  native  method  of  achieving  the  result  of  such  standard  exists 

13  which  will  at  all  times  insure  at  least  the  same  measure  of 

14  protection  afforded  by  such  standard,  or  that  the  application 

15  of  such  standard  would  result  in  a  diminution  of  health  or 

16  safety  to  the  miners.  Upon  receipt  of  such  petition,  the  Sec- 

17  retary  shall  give  notice  thereof  to  the  operator  or  the  repre- 

18  tentative  of  miners  in  the  affected  mine,  as  appropriate,  shall 

19  publish  notice   thereof  in  the  Federal  Register,   and  shall 

20  cause  such  investigation  to  be  made  as  he  deems  appropriate. 

21  The  Secretary  shall  provide  an  opportunity  for  a  public 

22  hearing  on  such  petition  at  the  request  of  the  operator,  the 

23  representative  of  miners  or  other  interested  party.  Any  such 

24  hearing  shall  be  of  record  and  shall  be  subject  to  section 

25  554  of  title  5  of  the  United  States  Code.  The  Secretary  shall 


523 


91 

1  issue  a  decision  and  order  on  all  such  petitions  which  shall 

2  incorporate  his  findings  of  fact  with  respect  thereto  and  shall 

3  send  a  copy  thereof  to  the  operator  or  the  representative  of  the 

4  miners,  as  appropriate.  The  order  so  issued  shall  prescribe  the 

5  conditions  the  operator  must  maintain,   and  the  practices, 

6  means,   methods,   operations,   and  processes  which  he  must 

7  adopt  and  utilize  to  the  extent  they  differ  from  the  standard 

8  in  question.  Such  order  may  be  modified  or  revoked  upon 

9  application  by  an  operator,  miner,  representative  of  miner 

10  or  by  the  Secretary,  in  the  manner  prescribed  for  its  issuance 

11  under  this  subsection. 

12  "(e)  The  provisions  of  subsection  (d)  shall  not  apply 

13  with  respect  to  any  mandatory  standard  enacted  by  title  II 

14  of  this  Act  and  in  effect  on  the  date  immediately  prior  to  the 

15  effective  date  of  the  Federal  Mine  Safety  and  Health  Amend- 

16  ments  Act  of  1977  or  to  any  mandatory  standard  promul- 

17  gated  pursuant  to  that  title  prior  to  such  date. 

18  "(f)  Any  person  who  may  be  adversely  affected  by  a 

19  mandatory  standard  issued  under  this  section  may,  at  any 

20  time  prior  to  the  sixtieth  day  after  such  standard  is  promul- 

21  gated,  file  a  petition  challenging  the  validity  of  such  manda- 

22  tory  standard  with  the  United  States  Court  of  Appeals  for  the 

23  District   of   Columbia   circuit   or   the  circuit  wherein   such 

24  person  resides  or  has  his  principal  place  of  business,  for  a 

25  judicial  review  of  such  standard.  A  copy  of  the  petition  shall 

20-040  O  -  78  -  34 
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1  be  forthwith  transmitted  by  the  clerk  of  the  court  to   the 

2  Secretary.  The  filing  of  such  petition  shall  not,  unless  other- 

3  wise  ordered  by  the  court,  operate  as  a  stay  of  the  standard. 

4  No  objection  that  has  not  been  urged  before  the  Secretary 

5  shall    be    considered   by    the   court,    unless    the   failure   or 

6  neglect  to  urge  such  objection  shall  be  excused  because  of 

7  extraordinary  circumstances.  The  validity  of  any  mandatory 

8  health  or  safety  standard  shall  not  be  'subject  to  challenge  on 

9  the  grounds  that  any  of  the  time  limitations  in  this  section  have 

10  been  exceeded.  The  procedures  of  this  subsection  shall  be  the 

11  exclusive  means  of  challenging  the  validity  of  a  mandatory 

12  standard. 

13  "advisory  committees 

14  uSec.  103.   (a)   The  Secretary  may  appoint  advisory 

15  committees  to  assist  him  in  his  standard  setting  functions 

16  under  section  102(a)   of  this  Act,  and  to  advise  him  on 

17  other  matters  relating  to  safety  and  health  in  mines.  Each 

18  such   advisory   committee   may   include   as   a   member   one 

19  or  more  designees  of  the  Secretary  of  Health,  Education, 

20  and  Welfare,   the  National  Bureau  of  Standards  of  the 

21  Department  of  Commerce,  and  the  National  Science  Foun- 

22  dation,  and  shall  include  among  its  members  persons  quali- 

23  fied  by  experience  and  affiliation  to  present  the  viewpoint 

24  of  operators  of  such  mines  and  an  equal  number  of  persons 
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1  similarly  qualified  to  present  the  viewpoint  of  workers  in 

2  such  mines,  as  well  as  one  or  more  representatives  of  mine 

3  inspection   or  safety   agencies   of   the  States.   An   advisory 

4  committee  may  also  include  such  other  persons  as  the  Sec- 

5  retary  may  appoint  who  are  qualified  by  knowledge  and 

6  experience  to  make  a  useful  contribution  to  the  work  of  such 

7  committee,  including  one  or  more  representatives  of  profes- 

8  sional  organizations  or  technicians  or  professionals  specializ- 

9  ing   in   safety   or   health,    but   the    number   of   persons   so 

10  appointed  to  any  such  advisory  committee  shall  not  exceed 

11  the  number  appointed  to  such  committee  as  representatives 

12  of  Federal  and  State  agencies.  Any  meeting  of  such  com- 

13  mittee  shall  be  open  to  the  public  and  an  accurate  record 
^  shall  be  kept  and  made  available  to  the  public.  No  member 
15  of  such  committee  (other  than  representatives  of  operators 
1^  and  miners)  shall  have  an  economic  interest  in  any  proposed 
1'  rule. 

18  "(b)    Persons  appointed  to   advisory  committees  from 

19  private  life  shall  be  compensated  in  the  same  manner  as 
2^  consultants  or  experts  under  section  3109  of  title  5,  United 

21  States  Code.  The  Secretary  shall  pay  to  any  State  which 

22  is  the  employer  of  a  member  of  such  committee  reimburse- 
2^  ment  sufficient  to  cover  the  actual  costs  to  the  State  resulting 
2^  from  such  representatives'  membership  on  such  committee. 


526 


94 

1  "inspections,  investigations,  and  recordkeeping 

2  "Sec.  104.  (a)  Authorized  representatives  of  the  Secre- 

3  tary  or  the  Secretary  of  Health,  Education,  and  Welfare 

4  shall  make  frequent  inspections  and  investigations  in  mines 

5  each  year  for  the  purpose  of  (1)  obtaining,  utilizing,  and 

6  disseminating  information  relating  to  health  and  safety  con- 

7  ditions,  the  causes  of  accidents  and  the  causes  of  diseases  and 

8  physical  impairments  originating  in  such  mines,  (2)  gather- 

9  ing  information  with  respect  to  manatory  health  or  safety 
10  standards,  (3)  determining  whether  an  imminent  danger 
H  exists,  and  (4)  determining  whether  or  not  there  is  compli- 
12  ance  trith  the  mandatory  health  or  safety  standards  or  with 
1^     any  notice,  order,  or  decision  issued  under  this  title  or  other 

14  requirements  of  this  Act.  In  carrying  out  the  requirements  of 

15  this  subsection,  no  advance  notice  of  an  inspection  shall  be 
1"  provided  to  any  person,  except  that  in  carrying  out  the  re- 
-^  quirements  of  clauses  (1)  and  (2)  of  this  subsection,  the 
l^     Secretary  of  Health,  Education,  and  Welfare  may  give  ad- 

19  vanced  notice  of  inspections.  In  carrying  out  the  require- 

20  ments  of  clauses  (3)  and  (4)  of  this  subsection  the  Secretary 
^     shall  make  inspections  of  each  underground  mine  in  its  en- 

tirety  at  least  four  times  a  year,  and  of  each  surface  mine 
in  its  entirety  at  least  two  times  a  year:  Provided,  That  the 
Secretary  shall  develop  guidelines  for  additional  such  inspec- 
tions of  mines  based  on  criteria  including,  but  not  limited  to 
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1  the  hazards  found  in  mines  subject  to  this  Act,  and  his  experi- 

2  ence  under  this  Act  and  other  health  and  safety  laws.  For 

3  the  purpose  of  making  any  inspection  or  investigation  under 

4  this  Act,  the  Secretary  or  the  Secretary  of  Health,  Educa- 

5  tion.  and  Welfare  or  any  authorized  representative  of  the 

6  Secretary  or  the  Secretary  of  Health.  Education,  and  Weir 

7  fare  shall  have  a  right  of  entry  to,   upon,  or  through  any 

8  mine. 

9  "(b)  In  making  his  investigations  of  accidents  or  other 
10  occurrences  relating  to  health  or  safety  in  a  mine  under  this 
H  Act.   the  Secretary  may  require  the  attendance   and  testi- 

12  mony  of   witnesses  and   the   production    of  evidence    under 

13  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage  that 

14  are  paid  witnesses  in  the  courts  of  the  United  States.  In 

15  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to 

16  obey  such  an  order,  any  district  court  of  the  United  States 
1'  or  the  United  States  courts  of  any  territory  or  possession, 

18  within  the  jurisdiction  of  which  such  person  is  found,  resides, 

19  or  transacts  business,   upon   the  application   by  the  Secre- 

20  tary.  shall  have  jurisdiction  to  issue  such  person  an  order 

21  requiring  such  person  to  appear  to  produce  evidence  if,  as, 

22  and  when  so  ordered,  and  to  give  testimony  relating  to  the 

23  matter  under  investigation  or  in  question,  and  any  failure 

24  to  obey  such  order  of  the  court  may  be  punished  by  said 

25  court  as  a  contempt  thereof. 
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1  "(c)(1)  Each  operator  shall  make,  keep,  and  preserve, 

2  and  make  available  to  the  Secretary  or  the  Secretary  of 

3  Health,  Education,  and  Welfare,  such  records  regarding  his 

4  activities  relating  to  this  Act  as  the  Secretary,  in  cooper a- 

5  tion  with  the  Secretary  of  Health,  Education,  and  Welfare, 

6  may  prescribe  by  regulation  as  necessary  or   appropriate 

7  for  the  enforcement  of  this  Act  or  for  developing  informa- 

8  tion   regarding  the  causes  and  prevention  of  occupational 

9  accidents  and  illnesses  in  the  mines  subject  to  this  Act.  In 

10  order  to  carry  out  the  provisions  of  this  paragraph  such 

11  regulations  may  include  provisions  requiring  operators   to 

12  conduct  periodic  inspections. 

13  "(2)  The  Secretary,  in  cooperation  with  the  Secretary 

14  of  Health,  Education,  and  Welfare,  shall  prescribe  regula- 

15  tions  requiring  operators  to  maintain  accurate  records  of  and 

16  to  make  periodic  reports  on,  work-related  deaths,  injuries, 

17  and  illnesses  other  than  minor  injuries  requiring  only  first 

18  aid  treatment  and  which  do  not  involve  medical  treatment, 

19  loss  of  consciousness,  restriction  of  work  or  motion,  or  trans- 

20  fer  to  another  job  in  the  mines  subject  to  this  Act. 

21  "(3)  The  Secretary,  in  cooperation  wth  the  Secretary 

22  of  Health,  Education,  and  Welfare,  shall  issue  regulations 

23  requiring  operators  to  maintain  accurate  records  of  employee 

24  exposures  to  potentially  toxic  materials  or  harmful  physical 

25  agents  which  are  required  to  be  monitored  or  measured  under 


529 


97 

1  any  applicable  mandatory  health  and  safety  standard  pro- 

2  mulgated  under  this  Act.   Such   regulations  shall  provide 

3  miners  or  their  representatives  with  an  opportunity  to  ob- 

4  serve  such  monitoring  or  measuring,  and  to  have  access  to 

5  the  records  thereof.  Such  regulations  shall  also  make  appro- 

6  priate  provision  for  each  miner  or  former  miner  to  have 

7  access  to  such  records  as  will  indicate  his  own  exposure  to 

8  toxic  materials  or  harmful  physical  agents.  Each  operator 

9  shall  promptly  notify  any  miner  who  has  been  or  is  being 

10  exposed  to  toxic  materials  or  harmful  physical  agents  in 

11  concentrations  or  at  levels  which  exceed  those  prescribed  by 

12  an  applicable  health  and  safety  standard  promulgated  un- 

13  der  section  102,  or  mandated  under  title  II,  and  shall  in- 

14  form  any  miner  who  is  being  thus  exposed  of  the  corrective 

15  action  being  taken. 

16  "(4)  All  accidents,  including  unintentional  roof  falls 

17  (except  in  any  abandoned  panels  or  in  areas  which  are 

18  inaccessible  or  unsafe  for  inspections) ,  shall  be  investigated 

19  by  the  operator  or  his  agent  to  determine  the  cause  and 

20  the  means  of  preventing  a  recurrence.  Records  of  such  acci- 

21  dents,  roof  falls,  and  investigations  shall  be  kept  and  the 

22  information  shall  be  made  available  to  the  Secretary  or  his 

23  authorized  representative  and  the  appropriate  State  agency. 

24  Such   records   shall   be   open  for   inspection   by   interested 

25  persons. 
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1  "(d)  Any  information  obtained  by  the  Secretary,  or  by 

2  the  Secretary  of  Health,  Education,  and  Welfare  under  this 

3  Act  shall  be  obtained  in  such  a  manner  as  to  impose  a  mini- 

4  mum  burden  upon  operators,  especially  those  operating  small 

5  businesses,   consistent  with  the  underlying  purposes  of  this 

6  Act.  Unnecessary  duplication  of  effort  in  obtaining  informa- 

7  Hon  shall  be  reduced  to  the  maximum  extent  feasible. 

8  '(e)  Subject  to  regulations  issued  by  the  Secretary,  a 

9  representative   of   the    operator   and    a    representative   au- 

10  thorized  by   his   miners  shall  be  given   an   opportunity   to 

11  accompany   the  Secretary  or  his  authorized  representative 

12  during    the    physical    inspection    of   any   mine   under   sub- 

13  section  (a)  for  the  purprose  of  aiding  such  inspection  and 

14  to  participate  in  pre-  or  post-inspection  conferences  held  at 

15  the  mine.  Where  there  is  no  authorized  miner  representative, 

16  the  Secretary  or  his  authorized  representative  shall  consult 
1*7  with  a  reasonable  number  of  miners  concerning  matters  of 

18  health  and  safety  in  the  mine.  Such  representative  of  miners 

19  who  is  also  an  employee  of  the  operator  shall  suffer  no  loss 

20  of  pay  as  a  result  of  his  participation  in  the  inspection  made 

21  under  this  subsection.   To  the  extent  that  the  Secretary  or 

22  authorized  representative  of  the  Secretary  determines  that 
28  more  than  one  representative  from  each  party  would  further 
24  aid  the  inspection,  he  can  permit  each  party  to  have  an  equal 

23  number  of  such  additional  representatives.  However,  only  one 
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1  such  representative  of  miners  who  is  an  employee  of  the 

2  operator  shall  be  entitled  to  suffer  no  loss  of  pay  as  a  result 

3  of  such  participation  under  the  provisions  of  this  subsection. 

4  Compliance  with  this  subsection  shall  not  be  a  jurisdictional 

5  prerequisite  to  the  enforcement  of  any  provision  of  this  Act. 

6  "(f)(1)    Whenever  a  miner  or  representative  of  the 

7  miners  has  reasonable  grounds  to  believe  that  a  violation  of 

8  this  Act  or  of  a  mandatory  health  or  safety  standard  exists, 

9  or  an  imminent  danger  exists,  such  miner  or  representative 

10  shall  have  a  right  to  obtain  an  immediate  inspection  by  giv- 

11  ing  notice  to  the  Secretary  or  his  authorized  representative  of 

12  such  violation  or  danger.  Any  such  notice  shall  be  reduced 

13  to  writing,  signed  by  the  miner  or  by  the  representative  of 

14  the  miners,  and  a  copy  shall  be  provided  the  operator  or  his 

15  agent  no  later  than  at  the  time  of  inspection,  except  that,  the 

16  name  of  the  person  giving  such  notice  and  the  names  of  in- 

17  dividual  miners  referred  to  therein  shall  not  appear  in  such 

18  copy.  Upon  receipt  of  such  notification,  a  special  inspection 

19  shall  be  made  as  soon  as  possible  to  determine  if  such  viola- 

20  thn  or  danger  exists  in  accordance  with  the  provisions  of 

21  this  title.  If  the  Secretary  determines  that  a  violation  or 

22  danger  does  not  exist,  he  shall  notify  the  miner  or  representa- 

23  tive  of  the  miners  in  writing  of  such  determination. 

24  "(2)  Prior  to  or  during  any  inspection  of  a  mine,  any 

25  miners  or  representatives  of  miners  employed  in  such  mine 
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1  may  notify  the  Secretary  or  any  representative  of  the  Sec- 

2  retary  responsible  for  conducting  the  inspection,  in  writing, 

3  of  any  violation  of  this  Act  or  of  any  imminent  danger 

4  which  they  have  reason  to  believe  exists  in  such  mine.  The 

5  Secretary  shall,  by  regulation,  establish  procedures  for  in- 

6  formal  review  of  any  refusal  by  a  representative  of  the  Secre- 

7  tary  to  issue  a  citation   with  respect   to  any  such   alleged 

8  violation  or  order  with  respect  to  such  danger  and  shall 

9  furnish  the  miners  or   representative  of  miners  requesting 

10  such  review  a  written  statement  of  the  reasons  for  the  Sec- 

11  retary1  s  final  disposition  of  the  case. 

12  "(g)(1)  The  Secretary  and  Secretary  of  Health,  Edu- 

13  cation  and  Welfare  are  authorized  to  compile,  analyze,  and 

14  publish,  either  in  summary  or  detailed  form,  all  reports  or 

15  information  obtained   under   this  section. 

16  "(2)  The  Secretary  and  the  Secretary  of  Health,  Edu- 
1?  cation,  and  Welfare  shall  each  prescribe  such  rules  and  regu- 
1^  lations  as  they  may  deem  necessary  to  carry  out  their  respon- 

19  sibilities   under   this   Act,    including  rules   and   regulations 

20  dealing  with  the  inspection  of  mines  subject  to  this  Act. 

21  "(h)   Whenever  the  Secretary  finds  that  a  mine  liber- 

22  ates  excessive  quantities  of  methane  or  other  explosive  gases 
2^  during  its  operations,  or  that  a  methane  or  other  gas  ignition 
24  or  explosion  has  occurred  in  such  mine  which  resulted  in 

death  or  serious  injury  at  any  time  during  the  previous  five 
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1  years,  or  that  there  exists  in  such  mine  some  other  especially 

2  hazardous  condition,  he  shall  provide  a  minimum  of  one 

3  spot  inspection  by  his  authorized  representative  of  all  or 

4  part  of  such  mine  during  every  five  working  days  at  irregu- 

5  lar  intervals.  For  purposes  of  this  subsection,  liberation  of 

6  excessive    quantities   of   methane    or    other    explosive   gases 

7  shall  mean  liberation  of  more  than  one  million  cubic  feet  of 

8  methane  or  other  explosive  gases  during  a  twenty-four  hour 

9  period:  Provided,  however,  That  when  the  Secretary  finds 

10  that   a   mine   liberates   more   than   five   hundred   thousand 

11  cubic  feet  of  methane  or  other  explosive  gases  during  a 

12  twenty-four  hour  period,  he  shall  provide  a  minimum  of 

13  one  spot  inspection  by  his  authorized  representative  of  all 
1^     or  part  of  such  mine  every  ten  working  days  at  irregular 

15  intervals:  Provided  further,  That  when  the  Secretary  finds 

16  that  a  mine  liberates  more  than  two  hundred  thousand  cubic 
*'  feet  of  methane  or  other  explosive  gases  during  a  twenty- 
1°    four  hour  period,  he  shall  provide  a  minimum  of  one  spot 

19  inspection  by  his  authorized  representative  of  all  or  part 

20  of   such   mine    every    fifteen    working    days    at    irregular 

21  intervals. 

22  "(i)  In  the  event  of  any  accident  (whether  or  not 
resulting  in  an  injury  or  death)  occurring  in  a  mine,  the 
operator  shall  promptly  notify  the  Secretary  thereof  and 
shall  take  appropriate  measures  to  prevent  the  destruction 
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1  of   any   evidence   which   would  assist   in    investigating   the 

2  cause  or  causes  thereof.  In  the  event  of  any  accident  oc- 

3  curring   in   a    mine   where    rescue   and   recovery   work   is 

4  necessary,  the  Secretary  or  an  authorized  representative  of 

5  the  Secretary  shall  take  whatever  action  he  deems  appro- 

6  priate  to  protect  the  life  of  any  person,  and  he  may,  if  he 

7  deems  it  appropriate,  supervise  and  direct  the  rescue  and 

8  recovery  activity  in  such  mine. 

9  "(})  In  the  event  of  any  accident  occurring  in  a  mine, 

10  an  authorized  representative  of  the  Secretary,  when  present, 

11  may  issue  such  orders  as  he  deems  appropriate  to  insure 

12  the  safety  of  any  person  in  the  mine,  and  the  operator  of 

13  such  mine  shall  obtain  the  approval  of  such  representative, 

14  in  consultation  with  appropriate  State  representatives,  when 

15  feasible,  of  any  plan  to  recover  any  person  in  the  mine  or 

16  to  recover  the  mine  or  return  affected  areas  of  the  mine 

17  to  normal. 

18  "citations  and  orders 

19  "Sec.  105.  (a)  If,    upon   inspection   or   investigation, 

20  the  Secretary  or  his  authorized  representative  believes  that 

21  an  operator  of  a  mine  subject  to  this  Act  has  violated  this 

22  Act,  or  any  mandatory  health  or  safety  standard,  rule,  order, 

23  or  regulation  promulgated  pursuant  to  this  Act,  he  shall, 

24  with  reasonable  promptness,  issue  a  citation  to  the  operator. 

25  Each  citation  shall  be  in  writing  and  shall  describe  with 
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1  particularity  the  nature  of  the  violation,  including  a  reference 

2  to  the  provision  of  the  Act,  standard,  rule,  regulation,  or 

3  order  alleged  to  have  been  violated.  In  addition,  the  citation 

4  shall  fix  a  reasonable  time  for  the  abatement  of  the  violation. 

5  The  requirement  for  the  issuance  of  a  citation  with  reasonable 
g  promptness  shall  not  be  a  jurisdictional  prerequisite  to  the 

7  enforcement  of  any  provision  of  this  Act. 

8  "(b)  If  upon  any  followup  inspection  of  a  mine,  an 

9  authorized  representative  of  the  Secretary  finds  (1)  that  a 

10  violation  described  in  a  citation  issued  pursuant  to  subsection 

11  '(&)  has  not  been  totally  abated  within  the  period  of  time 

12  as  originally  fixed  therein  or  as  subsequently  extended,  and 

13  (2)  that  the  period  of  time  for  the  abatement  should  not  be 

14  further  extended,  he  shall  find  the  extent  of  the  area  affected 

15  by  the  violation  and  shall  promptly  issue  an  order  requiring 

16  the  operator  of  such  mine  or  his  agent  to  immediately  cause 

17  all  persons  to  be  withdrawn  from,  and  to  be  prohibited  from 

18  entering  such  area  until  an  authorized  representative  of  the 

19  Secretary  determines  that  such  violation  has  been  abated, 

20  except  the  following  persons: 

21  "(1)  Any  person  whose  presence  in  such  area  is 

22  necessary,  in  the  judgment  of  the  operator  of  the  mine, 

23  or   an   authorized  representative   of  the  Secretary,    to 

24  eliminate  the  danger  or  violation  described  in  the  order; 
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1  "(2)   Any  public  official  whose  official  duties  re- 

2  quire  him  to  enter  such  area;  or 

3  "(3)  Any  legal  or  technical  consultant,  or  any  rep- 

4  resentative  of  the  miners  of  the  mine,  who  is  a  certified 

5  person  qualified  to  make  mine  examinations,  or  is  accom- 

6  panied  by  such  a  person,  and  whose  presence  in  such 

7  area  is  necessary,  in  the  judgment  of  the  operator  of  the 

8  mine  or  an  authorized  representative  of  the  Secretary,  for 

9  the  proper  investigation  of  the  conditions  described  in  the 

10  order. 

11  "(c)(1)  In  the  case  of  a  violation  of  any  mandatory 

12  safety  or  health  standard  which  is  of  such  nature  as  could 

13  significantly  and  substantially  contribute  to  the  cause  and 

14  effect  of  a  mine  safety  or  health  hazard,  and  which  is  caused 

15  by  an  unwarranted  failure  of  such  operator  to  comply  with 

16  such  safety  or  health  standards,   the  citation  shall  include 

17  a  statement  to  that  effect.  If,  during  the  same  inspection  or 

18  any  subsequent  inspection  of  such  mine  within  ninety  days 

19  after  the  issuance  of  such  citation,  an  authorized  representa- 

20  tive  of  the  Secretary  finds  another  violation  of  any  safety 

21  or  health  standard  and  finds  such  violation  to  be  also  caused 

22  by  an  unwarranted  failure  of  such  operator  to  so  comply, 

23  he  shall  forthwith  issue  an  order  requiring  the  operator  to 

24  cause  all  persons  in  the  area  affected  by  such  violations, 

25  except  those  persons  referred  to  in  subsection   (b)   of  this 
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1  section,  to  be  withdrawn  from,  and  to  be  prohibited  from 

2  entering,  such  area  until  an  authorized  representative  of 

3  the  Secretary  determines  that  such  violation  has  been  abated. 

4  "(2)  If  a  withdrawal  order  with  respect  to  any  area 

5  in  a  mine  has  been  issued  pursuant  to  paragraph  (1)  of  this 

6  subsection,  a  withdrawal  order  shall  promptly  be  issued  by 

7  an  authorized  representative  of  the  Secretary  who  finds  upon 

8  any   subsequent   inspection    the    existence    in    the   mine    of 

9  other  unwarranted  violations  until  such  time  as  an  inspec- 

10  tion  of  such  mine  discloses  no  such  violations.  Following  an 

11  inspection  of  the  mine  which  discloses  no  unwarranted  viola- 

12  tions,  the  provisions  of  paragraph   (1)    of  this  subsection 

13  shall  again  be  applicable  to  that  mine. 

14  "(d)(1)  If  an  operator  has  a  pattern  of  violations  of 

15  mandatory  health  or  safety  standards  in  the  mine  which  are 

16  of  such  nature  as  could  have  significantly  and  substantially 

17  contributed  to  the  cause  and  effect  of  mine  health  or  safety 
1®  hazards,  he  shall  be  given  written  notice  that  such  pattern 

19  exists.  If,  upon  any  inspection  within  ninety  days  after  the 

20  issuance  of  such  notice,  an  authorized  representative  of  the 

21  Secretary  finds  any  violation  of  a  mandatory  health  or  safety 

22  standard  which  could  significantly  and  substantially  con- 

23  tribute  to  the  cause  and  effect  of  a  mine  safety  or  health 

24  hazard,  the  authorized  representative  shall  issue  an  order 
***  requiring  the  operator  to   cause   all  persons  in   the   area 
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1  affected  by  such  violation,  except  those  persons  referred  to 

2  in  subsection    (b)    of  this  section,   to  be  withdrawn  from, 

3  and   to   be   prohibited  from   entering,   such   area   until   an 

4  authorized  representative  of   the  Secretary  determines   that 

5  such    violation    has    been    abated. 

6  "(2)  If  a  withdrawal  order  with  respect  to  any  area  in 

7  a  mine  has  been  issued  pursuant  to  paragraph  (1)  of  this 

8  subsection,  a  withdrawal  order  shall  be  issued  by  an  author- 

9  ized  representative  of  the  Secretary  who  finds  upon  any  sub- 

10  sequent  inspection  the  existence  in  such  mine  of  any  violation 

11  of  a  mandatory  health  or  safety  standard  which  could  signif- 

12  icantly  and  substantially  contribute  to  the  cause  and  effect  of 

13  a  mine  health  or  safety  hazard.  The  withdrawal  order  shall 

14  remain  in  effect  until  an  authorized  representative  of  the 
1^  Secretary  determines  that  such  violation  has  been  abated. 

16  "(3)    If,   upon   an  inspection   of  the  entire   mine,   an 

1^  authorized  representative  of  the  Secretai^y  finds  no  viola- 

18  tions  of  mandatory  health  or  safety  standards  that  could  sig- 

19  nificantly  and  substantially  contribute  to  the  cause  and  effect 

20  of  mine  health  and  safety  hazards,   the  pattern  of  viola- 

21  tions  that  resulted  in  the  issuance  of  a  notice  under  para- 

22  graph  (1)  of  this  subsection  shall  be  deemed  to  be  terminated 

23  and  paragraphs  (1)  and  (2)  of  this  subsection  shall  no 
2^  longer  apply.  However,  if  as  a  result  of  subsequent  viola- 
*  tions,  the  operator  reestablishes  a  pattern  of  violations,  para- 
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1  graphs    (1)    and    (2)    shall   again   be   applicable   to   such 

2  operator. 

3  "(4)  The  Secretary  shall  make  such  rules  as  he  deems 

4  necessary  to  establish  criteria  for  determining  when  a  pattern 

5  of  violations  of  mandatory  health  or  safety  standards  exists. 

6  "(e)  During  the  abatement  period  for  a  violation  of  the 

7  applicable  limit  on  the  concentration  of  respirable  dust,  the 

8  operator  of  the  mine  shall  cause  samples  described  in  section 

9  202(a)  of  this  Act  to  be  taken  of  the  affected  area  during 

10  each  production  shift. 

11  "As  soon  as  possible  after  an  order  relating  to  failure  to 

12  abate    excessive   dust   concentrations    is   issued,    the   Secre- 

13  tary,  upon  request  of  the  operator,  shall  dispatch  to  the  mine 

14  involved  a  person  or  team  of  persons,   to  the  extent  such 

15  persons  are  available,  ivho  are  knowledgeable  in  the  methods 

16  and  means  of  controlling  and  reducing  respirable  dust.  Such 

17  person  or  team  or  persons  shall  remain  at  the  mine  involved 

18  for  such  time  as  they  shall  deem  appropriate  to  assist  the 

19  operator  in  reducing  respirable  dust  concentration.   While 

20  at  the  mine,  such  persons  may  require  the  operator  to  take 

21  such  actions  as  they  deem  appropriate  to  insure  the  health 

22  of  any  person  in  the  mine. 

^  "(f)(1)  If,  upon  any  inspection  or  investigation  pur- 

24  suant  to  section  104  of  this  Act,  the  Secretary  or  an  author- 

25  ized  representative  shall  find  employed  at  a  mine  a  miner 

20-040  O  -  78  -  35 
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1  who  has  not  received  the  requisite  safety  training  under  sec- 

2  tion  116  of  this  Act,  the  Secretary  or  an  authorized  repre- 

3  sentative   shall    issue    an    order    under    this   section    which 

4  declares  such  miner  to  be  a  hazard  to  himself  and  to  others, 

5  and  requiring  that  such  miner  be  immediately  withdrawn 

6  from  the   mine,   and  be  prohibited  from   entering  the  mine 

7  until  an  authorized  representative  of  the  Secretary  deter- 

8  mines  that  such  miner  has  received  the  training  required  by 

9  section  116  of  this  Act. 

10  "(2)  No  miner  who  is  ordered  withdrawn  from  a  mine 

11  under  paragraph  (1)  of  this  subsection  shall  be  discharged 

12  or  otherwise  discriminated  against  because  of  such  order; 

13  and  no  miner  who  is  ordered  withdrawn  from  a  mine  under 

14  paragraph  (1)  of  this  subsection  shall  suffer  a  loss  of  com- 

15  pensation  during  the  period  necessary  for  such  miner  to 

16  receive  such  training  and  for  an  authorized  representative 

17  of  the  Secretary  to  determine  that  such  miner  has  received 

18  the  requisite  training. 

19  "(g)  Each  citation  or  order  issued  under  this  section,  or 

20  a  copy  or  copies  thereof,  shall  be  prominently  posted  in 

21  accordance  with  section  110  of  this  Act,  and  as  prescribed 

22  in  regulations  issued  by  the  Secretary. 

23  "(h)  Any  order  issued  under  subsection  (b),   (c),  or 

24  (d)  shall  remain  in  effect  until  modified  or  terminated  by  the 

25  Secretary   or   his   authorized   representative,    or   modified, 
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1  terminated   or   vacated   by   the    Commission   or   the   courts 

2  pursuant  to  section  106  or  107. 

3  "procedure  for  enforcement 

4  "Sec.  106.  (a)  If,  after  an  inspection  or  investigation 

5  the  Secretary  issues  a  citation  or  order  under  section  105, 

6  he  shall,  within  a  reasonable  time  after  the  termination  of 

7  such  inspection  or  investigation,  notify  the  operator  by  cer- 

8  tified  mail  of  the  civil  penalty  proposed  to  be  assessed  under 

9  section  111(a)  for  the  violation  cited  and  that  the  operator 

10  has  fifteen  working  days  within  which  to  notify  the  Secretary 

11  that  he  wishes  to  contest  the  citation  or  proposed  assessment 

12  of  penalty.  A  copy  of  such  notification  shall  be  sent  by  mail 

13  to  the  representative  of  miners  in  such  mine.  If,  within  fifteen 

14  working  days  from  the  receipt  of  the  notification  issued  by  the 

-^  Secretary,  the  operator  fails  to  notify  the  Secretary  that  he 

intends  to  contest  the  citation  or  the  proposed  penalty  or 
17  • 

penalties,  and  no  notice  is  filed  by  any  miner  or  representative 

of  miners  under  subsection  (d)  of  this  section  within  such 

1J*    time,  the  citation  and  the  penalty  or  penalties,  as  proposed, 

shall  be  deemed  a  final  order  of  the  Commission  and  not  sub- 

91 

ject  to  review  by  any  court  or  agency.  Refusal  by  the  operator 

or  his  agent  to  accept  certified  mail  containing  a  notice  under 

23 

this  subsection  shall  constitute  receipt  thereof  within  the  mean- 
ing of  this  subsection. 
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1  "(b)(1)    If   the  Secretary   has   reason   to   believe   that 

2  an  operator  has  failed  to  correct  a  violation  for  which  a 

3  citation  has  been  issued  within  the  period  permitted  for  its 

4  correction  the  Secretai-y  shall  notify  the  operator  by  certified 

5  mail  of  such  failure  and  of  the  penalty  proposed  to  be  as- 

6  sessed  under  section  111  by  reason  of  such  failure,  and  that 

7  the  operator  has  fifteen  working  days  within  which  to  notify 

8  the  Secretary  that  he  wishes  to  contest  the  Secretary's  notifi- 

9  cation  or  the  proposed  assessment  of  penalty.   A    copy   of 

10  such  notification  shall  at  the  same  time  be  sent  by  mail  to 

11  the  representative  of  the  mines.  If,  within  fifteen  working 

12  days  from  the  receipt  of  notification  issued  by  the  Secretary, 

13  the  operator  fails  to  notify  the  Secretary  that  he  intends  to 

14  contest  the  notification  or  proposed  penalty,  the  notification 

15  and  assessment,  as  proposed,  shall  be  deemed  a  final  order 

16  of  the  Commission  and  not  subject  to  review  by  any  court 
1"  or  agency.  Refusal  by  the  operator  or  his  agent  to  accept 
1°  certified  mail   containing   a   notification   issued   under   ihi* 

19  subsection  shall  constitute  receipt  thereof  within  the  meaning 

20  of  this  subsection. 

21  "(2)  The  Commission  may  grant  temporary  relief  from 

22  any  order  issued  under  section  105(b)  of  this  Act,  under 
**  such  conditions  as  it  may  prescribe,  if — 

24  (a)  a  hearing  has  been  held  in  which  all  parties 
were  given  an  opportunity  to  be  heard; 
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1  (b)   the  applicant  for  such  relief  shows  that  there 

2  is  substantial  likelihood  that  the  findings  of  the  Com- 

3  mission  will  be  favorable  to  the  applicant; 

4  (c)  such  relief  will  not  adversely  affect  the  health 

5  and  safety  of  miners  in  the  mine;  and 

6  The   Commission   shall  provide   a   procedure  for   expedited 

7  consideration  of  such  cases. 

8  "(c)(1)  Xo  person  shall  discharge  or  in  any  manner 

9  discriminate  against  or  cause  to  be  discharged  or  discrimi- 

10  noted  against  or  otherwise  interfere  with  the  exercise  of  the 

11  statutory  rights  of  any  miner,   representative  of  miners  or 

12  applicant  for  employment  in  any  mine  subject  to  this  Act 

13  because  such  miner,  representative  of  mines  or  applicant  for 

14  employment  has  filed  or  made  a  complaint  under  or  related 

15  to  this  Act,  including  a  complaint  notifying  the  operator  or 
1"  the  operator's  agent,  or  the  representative  of  the  miners  at 
1'  the  mine  of  an  alleged  danger  or  safety  or  health  violation 
1§  in  the  mine,  or  because  such  miner,  representative  of  mines 
1^  or  applicant  for  employment  is  the  subject  of  medical  evalu- 

20  ations  and  potential  transfer   under  a  standard  published 

21  pursuant  to  section  102  of  this  Act  or  because  such  miner, 

22  representative   of   mines  or  applicant  for  employment  has 
instituted  or  caused  to  be  instituted  any  proceeding  under  or 

**  related  to  this  Act  or  has  testified  or  is  about  to  testify  in 
any  such  proceeding,   or  because  of  the  exercise  by  such 
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1  miner,  representative  of  miners  or  applicant  for  employment 

2  on  behalf  of  himself  or  others  of  any  statutory  right  afforded 

3  by  this  Act. 

4  "(2)  Any  miner  or  applicant  for  employment  or  rep- 

5  resentative  of   miners   who   believes   that   he   has  been   dis- 

6  charged,  interfered  with,  or  otherwise  discriminated  against 

7  by  any  person   in   violation  of  this  subsection  may,   within 

8  sixty  days  after  such  violation  occurs,  file  a  complaint  with 

9  the   Secretary   alleging   such    discrimination.    Upon    receipt 

10  of  such  complaint,   the  Secretary  shall  cause  such    investi- 

11  gation  to  be  made  as  he  deems  appropriate.   Such  investi- 

12  gation  shall  commence  within  fifteen  days  of  the  Secretary's 

13  receipt  of  the  complaint,  and  if  the  Secretary  finds  that  such 

14  complaint  was  not  frivolously  brought,  the  Commission,  on 

15  an  expedited  basis  upon  application  of  the  Secretary  shall 

16  order  the  immediate  reinstatement  of  the  miner  pending  final 
1"  order  on  the  complaint.  If  upon  such  investigation,  the 
IS  Secretary  determines  that  the  provisions  of  this  subsection 

19  have  been   inolated,   he  shall  immediately  file  a  complaint 

20  with  the  Commission,  with  service  upon  the  alleged  violator 

21  and  the  miner,  or  applicant  for  employment,  or  representa- 

22  tive  of  miners  alleging  such  discrimination  or  interference 

23  and  proposing  an  order  granting  appropriate  relief.   The 

24  Commission  shall  afford  an  opportunity  for  a  hearing  (in 
™  accordance  with  section  554  of  title  5,  United  States  Code, 
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1  but  without  regard  to  subsection   (a)(3)   of  such  section) 

2  and  thereafter  shall  issue  an  order,  based  upon  findings  of 

3  fact,  affirming,  modifying,  or  vacating  the  Secretary's  pro- 

4  posed  order,  or  directing  other  appropriate  relief;  and  such 

5  order  shall  become  final  thirty  days  after  its  issuance.  The 

6  Commission   shall   have   authority   in    such   proceedings   to 

7  require  a  person  committing  a  violation  of  this  subsection 

8  to  take  such  affirmative  action  to  abate  the  violation  as  the 

9  Commission  deems  appropriate,  including,  but  not  limited 

10  to,  the  rehiring  or  reinstatement  of  the  miner  to  his  former 

11  position  with  back  pay  and  interest.  The  complaining  miner, 

12  applicant,   or  representative  of  miners  may  present  addi- 

13  tional  evidence  on  his  own  behalf  during  any  hearing  held 

14  pursuant  to  this  paragraph. 

15  "(3)    Within  ninety  days  of  the  receipt  of  a  complaint 

16  filed  under  paragraph  (2)  of  this  subsection,  the  Secretary 
1'  shall  notify  the  miner,  applicant  for  employment,  or  repre- 

18  sentative  of  miners  in  writing,  of  his  determination  whether 

19  a  violation  has  occurred.  If  the  Secretary,  upon  investigation, 

20  determines  that  the  provisions  of  this  subsection  have  not  been 
^  violated,  the  complainant  shall  have  the  right,  within  thirty 

99 

days  of  notice  of  the  Secretary  s  determination,  to  file  an 

no 

action  in  his  own  behalf  before  the  Commission,  charging 


24 

of  this  subsection.  The  Commission  shall  afford  an  oppor- 


discrimination  or  interference  in  violation  of  paragraph  (1) 
25 
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1  tunity  for  a  hearing  (in  accordance  with  section  554  of  title 

2  5,  United  States  Code,  but  without  regard  to  subsection  (a) 

3  (3)  of  such  section),  and  thereafter  shall  issue  an  order, 

4  based  upon  findings  of  fact,  dismissing  or  sustaining  the  com- 

5  plainant's  charges  and,  if  the  charges  are  sustained,  granting 

6  such  relief  as  it  deems  appropriate,  including,  but  not  limited 

7  to,  an  order  requiring  the  rehiring  or  reinstatement  of  the 

8  miner,  applicant  for  employment  or  representative  of  miners 

9  to  his  former  position  with  back  pay  and  interest  or  such 

10  remedy  as  may  be  appropriate.  Such  order  shall  become  final 

11  thirty  days  after  its  issuance.  Whenever  an  order  is  issued 
"  sustaining  the  miner's  charges  under  thii  subsection,  a  sum 
*■*  equal  to  the  aggregate  amount  of  all  costs  and  expenses 
14:     (including  attorney  s  fees)  as  determined  by  the  Commission 

to  have  been  reasonably  incurred  by  the  miner,  applicant  for 
employment  or  representative  of  miners  for,  or  in  connection 
with,  the  institution  and  prosecution  of  such  proceedings  shall 
be  assessed  against  the  person  committing  such  violation. 
"  Proceedings  under  this  section  shall  be  expedited  by  the  Secre- 
tary  and  the  Commission.  Any  order  issued  by  the  Commis- 
sion  under  this  paragraph  shall  be  subject  to  judicial  review 
in  accordance  with  section  107  of  this  Act.  Violations  by  any 

no 

person  of  paragraph  (1)  of  this  subsection  shall  be  subject 
to  the  provisions  of  section  109  and  111(a)  of  this  title." 
"(d)  If,  within  fifteen  working  days  of  receipt  thereof. 
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1  an  operator  of  a  mine  notifies  the  Secretary  that  he  intends  to 

2  contest  the  issuance  or  modification  of  an  order  issued  under 

3  section  105,  or  a  notification  issued  under  subsection  (a)  or 

4  (b)   of  this  section,  or  the  reasonableness  of  the  length  of 

5  abatement  time  fixed  in  a  citation  or  modification  thereof 

6  issued  under  section  105,  or  any  miner  or  representative  of 

7  miners  notifies  the  Secretary  of  an  intention  to  contest  the 

8  issuance,  modification,  or  termination  of  any  order  issued 

9  under  section  105,  or  the  reasonableness  of  the  length  of  time 

10  set  for  abatement  by  a  citation  or  modification  thereof  issued 

11  under  section  105,  the  Secretary  shall  immediately  advise 

12  the  Commission  of  such  notification,  and  the  Commission 

13  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 

14  section  554  of  title  5,  United  States  Code,  but  without  regard 

15  to  subsection  (a)  (3)  of  such  section) ,  and  thereafter  shall 

16  issue  an  order,  based  on  findings  of  fact,  affirming,  modifying, 
1^  or  vacating  the  Secretary's  citation,  order,  or  proposed  pen- 

18  alty,  or  directing  other  appropriate  relief;  such  order  shall 

19  become  final  thirty  days  after  its  issuance.  The  rules  of  proce- 

20  dure  prescribed  by  the  Commission  shall  provide  affected 

21  miners  or  representatives  of  affected  miners  an  opportunity 

22  to  participate  as  parties  to  hearings  under  this  section.  The 
*3  Commission  shall  take  whatever  action  is  necessary  to  expe- 

24  dite  proceedings  for  hearing  appeals  of  orders  issued  under 

25  section  105. 
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1  "judicial  review 

2  "Sec.  107.  (a)    (1)  Any  person  adversely  affected  or 

3  aggrieved  by  an  order  of  the  Commission  issued  under  this 

4  Act  may  obtain  a  review  of  such  order  in  any  United  States 

5  court  of  appeals  for  the  circuit   in   which   the  violation   is 

6  alleged  to  have  occurred  or  where  the  operator  has  its  prin- 

7  cipal  office,  or  in  the  United  States  Court  of  Appeals  for  the 

8  District  of  Columbia  Circuit,  by  filing  in  such  court  within 

9  thirty  days  following  the  issuance  of  such  order  a  written 

10  petition  praying  that  the  order  be  modified  or  set  aside.  A 

11  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 

12  clerk  of  the  court  to  the  Commission  and  to  the  other  parties, 

13  and  thereupon   the  Commission  shall  file  in   the  court  the 

14  record  in  the  proceeding  as  provided  in  section  2112  of  title 

15  28,  United  States  Code.   Upon  such  filing,  the  court  shall 

16  have  exclusive  jurisdiction  of  the  proceeding  and  of  the  ques- 
1?  tion  determined  therein,  and  shall  have  the  power  to  make 

18  and  enter  upon  the  pleadings,   testimony,   and  proceedings 

19  set  forth  in  such  record  a  decree  affirming,  modifying,  or 

20  setting  aside,  in  whole  or  in  part,  the  order  of  the  Com- 

21  mission  and  enforcing  the  same  to  the  extent  that  such  order 

22  is  affirmed  or  modified.  No  objection  that  has  not  been  urged 

23  before   the   Commission  shall   be   considered   by   the   court, 

24  unless  the  failure  or  neglect  to  urge  such  objection  shall  be 

25  excused  because  of  extraordinary  circumstances.   The  find- 
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1  ings  of  the  Commission  with  respect  to  questions  of  fact, 

2  if  supported  by  substantial  evidence  on  the  record  consid- 

3  ered  as  a   whole,  shall  be  conclusive.  If  any  party  shall 

4  apply  to  the  court  for  leave  to  adduce  additional  evidence 

5  and  shall  show  to  the  satisfaction  of  the  court  that  such 

6  additional  evidence  is  material  and  that  there  were  reason- 

7  able  grounds  for   the  failure   to  adduce  such   evidence  in 

8  the  hearing  before  the   Commission,   the  court  may  order 

9  such  additional  evidence  to  be  taken  before  the  Commission 

10  and  to  be  made  a  part  of  the  record.  The  Commission  may 

11  modify  its  findings  as  to  the  facts,  or  make  new  findings,  by 

12  reason  of  additional  evidence  so  taken  and  filed,  and  it  shall 

13  file  such  modified  or  new  findings,  which  findings  such  re- 

14  sped  to  question  of  fact,  if  supported  by  substantial  evidence 

15  on  the  record  considered  as  a  whole,  shall  be  conclusive.  The 

16  Commission  may  modify  or  set  aside  its  original  order  by 

17  reason  of  such  modified  or  new  findings  of  fact.  Upon  the 

18  filing  of  the  record  with  it,  after  such  remand  proceedings, 

19  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg- 

20  ment  and  decree  shall  be  final,  except  that  the  same  shall 

21  be  subject  to  review  by  the  Supreme  Court  of  the  United 

22  States,  as  provided  in  section  1254  of  title  28,  United  States 

23  Code.  Petitions  filed  under  this  subsection  shall  be  heard 

24  expeditiously. 
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1  "(2)    The  court  shall  have  the  power   to  grant  such 

2  temporary  relief  or  restraining  order  as  it  deems  just  and 

3  proper,  under  such  conditions  as  it  may  prescribe,  if — 

4  "(a)  a  hearing  has  been  held  in  which  all  parties 

5  were  given  the  opportunity  to  be  heard, 

6  "(b)  the  applicant  for  such  relief  or  order  shows 

7  that  there  is  substantial  likelihood  that  the  findings  of 

8  the  court  will  be  favorable  to  the  applicant,  and 

9  "(c)  such  relief  will  not  adversely  affect  the  health 

10  and  safety  of  miners  in  the  mine. 

11  "(b)  The  Secretary  may  also  obtain  review  or  enforce- 

12  ment  of   any   final  order  of   the   Commission    by   filing   a 

13  petition  for  such  relief  in  the  United  States  court  of  appeals 

14  for  the  circuit  in  which  the  alleged  violation  occurred  or 

15  in  which  the  operator  has  its  principal  office  or  in  the  Court 

16  of  Appeals  for  the  District  of  Columbia  Circuit,  and  the  pro- 

17  vision  of  subsection   (a)   shall  govern  such  proceedings  to 

18  the  extent  applicable.  If  no  petition  for  review,  as  provided 

19  in  subsection  (a),  is  filed  within  thirty  days  after  issuance 

20  of   the   Commission's  order,    the   Commission's  findings   of 

21  fact  and  order  shall  be  conclusive  in  connection  with  any 

22  petition  for   enforcement   which   is  filed   by   the   Secretary 

23  after  the  expiration  of  such  thirty-day  period.  In  any  such 
^  case,  as  well  as  in  the  case  of  a  noncontested  citation  or 
2^  notification  by  the  Secretary  which  has  become  a  final  order 
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1  of  the  Commission  under  subsection  (a)  or  (b)  of  section 

2  106,  the  clerk  of  the  court,  unless  otherwise  ordered  by  the 

3  court,  shall  forthwith  enter  a  decree  enforcing  the  order  and 

4  shall  transmit  a  copy  of  such  decree  to  the  Secretary  and  the 

5  operator  named  in  the  petition.  In  any  contempt  proceeding 

6  brought  to  enforce  a  decree  of  a  court  of  appeals  entered 

7  pursuant   to   this  subsection  or  subsection    (a),    the   court 

8  of  appeals  may   assess   the   penalties   provided   in   section 

9  111,  in  addition  to  invoicing  any  other  available  remedies. 

10  "procedures  to  counteract  dangerous  conditions 

11  "Sec.  108.  (a)  If,  upon  any  inspection  or  investigation 

12  of  a  mine  which  is  subject  to  this  Act,  an  authorized  repre- 

13  sentative  of  the  Secretary  finds  that  conditions  or  practices 

14  in  such  mine  are  such  that  an  imminent  danger  exists,  such 

15  representative  shall  determine  the  extent  of  the  area  of  such 

16  mine  throughout  which  the  danger  exists,  and  issue  an  order 

17  requiring  the  operator  of  such  mine  to  cause  all  persons, 

18  except  those  referred  to  in  section  105(b),  to  be  withdrawn 

19  from,  and  to  be  prohibited  from  entering,  such  area  until  an 

20  authorized  representative  of  the  Secretary  determines  that 

21  such  imminent  danger  and  the  conditions  or  practices  which 

22  caused  such  imminent  danger  no  longer  exist.  The  issuance 

23  of  an  order  under  this  subsection  shall  not  preclude  the  issu- 
"■  ance  of  a  citation  under  section  105  or  the  proposing  of  a 
25  penalty  under  section  111. 
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1  "(b)(1)  If,  upon  any  inspection  or  investigation  of  a 

2  mine,   an  authorized  representative  of  the  Secretary  finds 

3  f(A)    that    potentially    dangerous    conditions    exist    therein 

4  which  have  not  yet  resulted  in  an  imminent  danger,    (B) 

5  that   such   conditions   cannot   be   effectively   abated   through 

6  the   use  of  existing  technology,   and    (C)    that   reasonable 

7  assurance  cannot  be  provided  that  the  continuance  of  mining 

8  operations  under  such  conditions  will  not  result  in  an  im- 

9  minent  danger,  he  shall  determine  the  area  throughout  which 

10  such  conditions  exist,   and  thereupon  issue  a  notice  to  the 

11  operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall 

12  file  a  copy  thereof,  incorporating  his  findings  therein,  with 

13  the  Secretary  and  with  the  representatives  of  the  miners  of 

14  such  mine.  Upon  receipt  of  such  copy,  the  Secretary  shall 

15  cause  such  further  investigation  to   be  made  as  he  deems 

16  appropriate,  including,  an  opportunity  for  the  operator  or  a 
1?     representative  of  the  miners  to  present  information  relating 

18  to  such  notice. 

19  "(2)  Upon  the  conclusion  of  such  investigation  and  an 

20  opportunity  for  a  public  hearing  upon  request  by  any  inter- 

21  ested  party,  the  Secretary  shall  make  findings  of  fact,  and 

22  shall,  by  decision  incorporating  such  findings  therein,  either 

23  cancel  the  notice  issued  under  this  subsection  or  issue  an 

24  order  requiring  the  operator  of  such  mine  to  cause  all  persons 

25  in  the  area  affected,  except  those  persons  referred  to  in  sec- 
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1  tion  105(b),  to  be  withdrawn  from,  and  be  prohibited  from 

2  entering,  such  area  until  the  Secretary,  after  a  public  hearing 

3  affording  all  interested  persons  an  opportunity  to  present 

4  their    views,    determines    that    such    conditions    have    been 

5  abated.  Any  hearing  under  this  paragraph  shall  be  of  record 

6  and  shall  be  subject  to  section  554  of  title  5  of  the  United 

7  States  Code  but  without  regard  to  subsection   (a)(3). 

8  "(c)  Findings  and  orders  issued  pursuant  to  subsection 

9  (a)  of  this  section  shall  contain  a  detailed  description  of  the 

10  conditions  or  practices  which  cause  and  constitute  a  situation 

11  of  imminent  danger,  and  all  orders  issued  pursuant  to  this 

12  section  shall  contain  a  description  of  the  area  of  the  mine 

13  throughout     which     persons     must     be     withdrawn     and 

14  prohibited. 

15  "(d)  Each  finding  made  and  order  issued  under  this 

16  section  shall  be  given  promptly  to  the  operator  of  the  mine 

17  to  which  it  pertains  by  the  person  making  such  finding  or 

18  order,  and  all  of  such  findings  and  orders  shall  be  in  writing, 

19  and  shall  be  signed  by  the  person  making  them.  Any  order 

20  issued  pursuant  to  subsection  (a)  or  (b)  may  be  modified 

21  or  terminated  by  an  authorized  representative  of  the  Secre- 

22  tary.  Any  order  issued  under  subsection  (a)  or  (b)  shall 

23  remain  in  effect  until  modified  or  terminated  by  the  Secretary 

24  or  modified  or  vacated  by  the  Commission,  or  the  courts  pur- 

25  suant  to  section  107(a)  or  108(e) . 
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1  "(e)(1)  Any  operator  notified  of  an  order  under  this 

2  section  or  any  representative  of  miners  notified  of  the  issu- 

3  ance,  modification,  or  termination  of  such  an  order  may  apply 

4  to  the  Commission  within  ten  days  of  such  notification  for 

5  reinstatement,  modification  or  vacation  of  such  order.   The 

6  Commission  shall  forthwith  afford  an  opportunity  for  a  hear- 

7  ing  (in  accordance  with  section  554  of  title  5,  United  States 

8  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  sec- 

9  tion)  and  thereafter  shall  issue  an  order,  based  upon  findings 

10  of  fact,  vacating,  affirming,  modifying,  or  terminating  the 

11  Secretary's  order.  The  Commission  and  the  courts  may  not 

12  grant  temporary  relief  from  the  issuance  of  any  order  under 

13  subsection  (a)  of  this  section. 

14  "(2)    The   Commission  shall  take  whatever  action   is 

15  necessary  to  expedite  proceedings  under  this  subsection. 

16  .  "injunctions 

1?  "Sec.  109.  (a)(1)  The  Secretary  may  institute  a  civil 

18  action  for  relief,  including  a  permanent  or  temporary  injunc- 

19  tion,  restraining  order,  or  any  other  appropriate  order  in  the 

20  district  court  of  the  United  States  for  the  district  in  which  a 

21  mine  is  located  or  in  which  the  operator  of  such  mine  has 

22  his  principal  office,   whenever  such  operator  or  his  agent 
2^     (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 

24  decision  issued  under  this  Act,  or  (b)  interferes  with,  hin- 

25  ders,  or  delays  the  Secretary  or  his  authorized  representative, 
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1  or  the  Secretary  of  Health,  Education,  and  Welfare  or  his 

2  authorized  representative,  in  carrying  out  the  provisions  of 

3  the  Act,  or  (c)  refuses  to  admit  such  representatives  to  the 

4  mine,  or  (d)  refuses  to  permit  the  inspection  of  the  mine,  or 

5  the  investigation  of  an  accident  or  occupational  disease  oc- 

6  curring  in,  or  connected  with,  such  mine,  or  (e)  refuses  to 

7  furnish  any  information  or  report  requested  by  the  Secretary 

8  or  the  Secretary  of  Health,  Education,  and  Welfare  in  fur- 

9  therance  of  the  provisions  of  this  Act,  or  (f)  refuses  to  per- 

10  mit  access  to,  and  copying  of,  such  records  as  the  Secretary 

11  or  the  Secretary  of  Health,  Education,  and  Welfare  deter- 

12  mines  necessary  in  carrying  out  the  provisions  of  this  Act. 

13  "(2)    The  Secretary  may  institute  a  civil  action  for 

14  relief  including  permanent  or  temporary  injunction,  restrain- 

15  ing  order,  or  any  other  appropriate  order  in  the  district  court 

16  of  the  United  States  for  the  district  in  which  the  mine  is 
1^  located  or  in  which  the  operator  of  such  mine  has  his  prin- 
1°  cipal  office  whenever  the  Secretary  believes  that  the  operator 

19  of  a  mine  is  engaged  in  a  pattern  of  violation  of  the  manda- 

20  tory  health  and  safety  standards  of  this  Act,  which  in  the 

21  judgment  of  the  Secretary  constitutes  a  continuing  hazard  to 

22  the  health  or  safety  of  miners. 

23  "(b)  In  any  action  brought  under  subsection  (a)  of  this 
^  section,  the  court  shall  have  jurisdiction  to  provide  such  relief 

as  may  be  appropriate.  In  the  case  of  an  action  under  sub- 

20-040  O  -  78  -  36 
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1  section  (a)(2),  the  court  shall  in  its  order  require  such  as- 

2  surance  or  affirmative  steps  as  it  deems  necessary  to  assure 

3  itself  that  the  protection  afforded  to  miners  under  this  Act 

4  shall  be  provided  by  the  operator.   Temporary  restraining 

5  orders  shall  be  issued  in  accordance  with  rule  65  of  the  Fed- 

6  eral  Rules  of  Civil  Procedure,  as  amended,  except  that  the 

7  time  limit  in  such  orders,  when  issued  without  notice,  shall 

8  be  seven  days  from  the  date  of  entry.  Except  as  otherwise 

9  provided  herein,  any  relief  granted  by  the  court  to  enforce 

10  any  order  under  clause  (a)(1)  of  this  section  shall  continue 

11  in  effect  until  the  completion  or  final  termination  of  all  pro- 

12  ceedings  for  review  of  such  order  under  this  title,   unless 

13  prior  thereto,  the  district  court  granting  such  relief  sets  it 

14  aside  or  modifies  it.    In   any  action   instituted  under   this 

15  section  to  enforce  an  order  or  decision  issued  by  the  Com- 

16  mission  or  the  Secretary  after  a  public  hearing  in  accordance 

17  with  section  554  of  title  5  of  the  United  States  Code,  the 

18  findings  of  the  Commission  or  the  Secretary,  as  the  case 

19  may  be,  if  supported  by  substantial  evidence  on  the  record 

20  considered  as  a  whole,  shall  be  conclusive. 

21  "posting  of  notices,  order,  and  decisions 

22  "Sec.  110.  (a)  At  each  mine  subject  to  this  Act  there 

23  shall  be  maintained  an  office  with  a  conspicuous  sign  desig- 

24  noting  it  as  the  office  of  the  mine,  and  a  bulletin  board  at 

25  such  office  or  at  such  conspicuous  place  near  an  entrance 
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1  of  the  mine,  in  such  manner  that  notices,  orders,  citations, 

2  and  decisions  required  by  law  or  regulation  to  be  posted  on 

3  the  mine  bulletin   board  may  be  posted  thereon,   be  easily 

4  visible  to  all  persons  desiring  to  read  them,  and  be  protected 

5  against  damage  by  weather  and  against  unauthorized   re- 

6  moval.  A  copy  of  any  notice,  order,  citation,  or  decision  re- 

7  quired  by  this  Act  to  be  given  to  an  operator  shall  be  de- 

8  livered  to  the  of/ice  of  the  affected  mine,  and  a  copy  shall 

9  be  immediately  posted  on  the  bulletin  board  of  such  mine 

10  by  the  operator  or  his  agent  for  not  less  than  thirty  days. 

11  "(b)  The  Secretary  shall  (i)  cause  a  copy  of  any  notice, 

12  order,   citation,  decision   required  by  this  Act  to  be  given 

13  to  an  operator  to  be  mailed  immediately  to  a  representative 

14  of  the  miners  in  the  affected  mine,  and  (ii)  cause  a  copy 

15  thereof  to  be  mailed  to  the  public  official  or  agency  of  the 

16  State  charged  with  administering  State  laws,  if  any,  relating 

17  to  health  or  safety  in  such  mine.  Such  notice,  order,  citation, 

18  or  decision  shall  be  available  for  inspection. 

19  "(c)  In  order  to  insure  prompt  compliance  with  any 

20  notice,  order,  citation,  or  decision  issued  under  this  Act,  the 

21  authorized  representative  of  the  Secretary  may  deliver  such 

22  notice,  order,  citation,  or  decision  to  an  agent  of  the  operator, 

23  and  such  agent  shall  immediately  take  appropriate  measures 
2*  to  insure  compliance  with  such  notice,  order,  citation,  or 
25  decision. 
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1  "(d)  Each  operator  of  a  mine  subject  to  this  Act  shall 

2  file  with  the  Secretary  the  name  and  address  of  such  mine 

3  and  the  name  and  address  of  the  person  who  controls  or 

4  operates  the  mine.  Any  revisions  in  such  names  or  addresses 

5  shall  be  promptly  filed  with  the  Secretary.  Each  operator 

6  of  a  mine  subject  to  this  Act  shall  designate  a  responsible 

7  official  at  such  mine  as  the  principal  officer  in  charge  of 

8  health  and  safety  at  such  mine,  and  such  official  shall  receive 

9  a  copy  of  any  notice,  order,  citation,  or  decision  issued 
10  under  this  Act  affecting  such  mine.  In  any  case,  where  the 
H     mine  is  subject  to  the  control  of  any  person  not  directly 

12  involved  in  the  daily  operations  of  the  mine,   there  shall 

13  be  filed  with  the  Secretary  the  name  and  address  of  such 
1^  person  and  the  name  and  address  of  a  principal  official  of 
1^  such  person  who  shall  have  overall  responsibility  for  the 
-^     conduct  of  an  effective  health  and  safety  program  at  any 

mine  subject  to  the  control  of  such  person,  and  such  official 
shall  receive  a  copy  of  any  notice,  order,  citation,  or  de- 

19  cision  issued  affecting  any  such  mine.  The  mere  designation 

20  of  a  health  and  safety  official  under  this  subsection  shall  not 

21  be  construed  as  making  such  official  subject  to  any  penalty 

22 

under  this  Act. 

"PENALTIES 

24  "Sec.  111.  (a)  The  operator  of  a  mine  in  which  occurs 

a  violation  of  a  provision  of  this  Act  or  a  mandatory  safety 
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1  or  health  standard  prescribed  by  or  under  this  Act,  or  any 

2  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act, 

3  shall  be  assessed  a  civil  penalty  of  not  more  than  $10,000  for 

4  each  such  violation. 

5  u(b)  Any  operator  who  fails  to  correct  a  violation  for 

6  which  a  citation  has  been  issued  under  section  105(a)  with- 

7  in  the  period  permitted  for  its  correction  may  be  assessed 

8  a  civil  penalty  of  not  more   than  $1,000   for   each   day 

9  during  which  such  failure  or  violation  continues. 

10  "(c)    Whenever   an   operator   violates   a   provision   of 

11  tJiM  Act  or  a  safety  or  health  standard  prescribed  by  or 

12  under  this  Act,  or  any  rule,  order,  or  regulation  promul- 

13  gated  pursuant  to  this  Act,  any  director,  officer,  or  agent 

14  of  such  operator  who   knowingly   authorized,    ordered,   or 

15  carried  out  such  violation  shall  be  subject  to  the  same  civil 

16  penalties,   fines,    and   imprisonment   that   may   be   imposed 
^  upon  a  person  under  subsection  (a),  (b),  (d),  (e),  or  (f) 

18  of  this  section. 

19  "(d)  Any  operator  who  willfully  violates  a  provision  of 

20  this  Act  or  a  safety  or  health  standard  prescribed  by  or  under 

21  this  Act,  or  any  rule,  order,  or  regulation  promulgated  pur- 

22  suant  to  this  Act,  shall,  upon  conviction,  be  punished  by  a 

23  fine  of  not  more  than  $25,000  or  by  imprisonment  for  not 

24  more  than  one  year,  or  both;  except  that  if  the  conviction 

25  is  for  a  violation  committed  after  a  first  conviction  of  such 
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1  person  for  any  violation  of  this  Act,  punishment  shall  be  a 

2  fine  of  not  more  than  $50,000  or  imprisonment  for  not  more 

3  than  five  years,  or  both. 

4  "(e)    Any  person    who   gives   advance   notice   of   any 

5  inspection  to  be  conducted  under  this  Act  shall  upon  convic- 

6  tion,  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 

7  imprisonment  for  not  more   than  six  months,   or  by  both. 

8  "(f)    Whoever   knowingly   makes   any  false   statement, 

9  representation,   or  certification    in   any   aj> plication,   record, 

10  report,  plan,  or  other  document  filed  or  required  to  be  main- 

11  tained   pursuant    to    this    Act    shall,    upon    conviction,    be 

12  punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprison- 
1^  ment  for  not  more  than  five  years,  or  by  both. 

14  "(g)  Any  operator  who  violates  any  of  the  posting  re- 

15  quirements,  as  prescribed  under  the  provisions  of  this  Act, 

16  shall  be  assessed  a  civil  penalty  of  up  to  $10,000  for  each 

17  violation. 

18  "(h)  Any  miner  who  willfully  violates  the  mandatory 

19  safety  standards   relating   to   smoking   or   the   carrying  of 

20  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

21  civil  penalty  assessed  by  the  Commission  of  not  more  than 

22  $250  for  each  occurrence  of  such  violation. 

2^  "(i)    Whoever  knowingly  distributes,   sells,   offers  for 

24  sale,  introduces,  or  delivers  in  commerce  any  equipment  for 

25  use  in  a  mine,  including,   but  not  limited  to,   components 


561 


129 

1  and  accessories  of  such  equipment,  which  is  represented  as 

2  complying  with  the  provisions  of  this  Act,  or  with  any  spec- 

3  ification  or  regulation  of  the  Secretary  applicable  to  such 

4  equipment,  and  which  does  not  so  comply,  shall,  upon  con- 

5  motion,  be  punished  by  a  fine  of  not  more  than  $25,000 

6  or  by  imprisonment  for  not  more  than  one  year,  or  by  both. 

7  "(j)  The  Commission  shall  have  authority  to  assess  all 

8  civil  penalties  provided  in  this  Act.  In  assessing  civil  mone- 

9  tary  penalties,  the  Commission  shall  give  due  consideration  to 

10  the  gravity  of  the  violation,  the  good  faith  of  the  person 

11  charged,  the  history  of  previous  violations,  and  the  appro- 
ve priateness  of  the  penalty  with  respect  to  the  size  of  the  business 

13  of  any  mine  operator  being  charged:  Provided,  That,  in  pro- 

14  posing  civil  penalties  under  this  Act,  the  Secretary  may  rely 

15  upon  a  summary  review  of  the  information  available  to  him 

16  and  shall  not  be  required  to  make  findings  of  fact  concerning 

17  the  above  factors. 

18  "(k)  Civil  penalties  owed  under  this  Act  shall  be  paid 

19  to  the  Secretary  for  deposit  into  the  Treasury  of  the  United 

20  States  and  shall  accrue  to  the  United  States  and  may  be 

21  recovered  in  a  civil  action  in  the  name  of  the  United  States 

22  brought  in  the  United  States  district  court  for  the  district 

23  where  the  violation  occurred  or  where  the  operator  has  its 

24  principal  office.  Interest  at  the  rate  of  8  per  centum  per 

25  annum  shall  be  charged  against  a  person  on  any  final  order 
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1  of  the  Secretary,  the  Commission,  or  the  court.  Interest  shall 

2  accrue  after  thirty  days  after  the  issuance  of  such  order. 

3  "(I)  No  proposed  penalty  which  has  been  contested  be- 

4  fore  the  Commission  under  section  106(a)   shall  be  com- 

5  promised,  mitigated,  or  settled  except  with  the  approval  of  the 

6  Commission.  No  penalty  assessment  which  has  become  a  final 

7  order  of  the  Commission  shall  be  compromised,  mitigated,  or 

8  settled  except  with  the  approval  of  the  court. 

9  "(m)  This  section  shall  not  be  applicable  with  respect  to 

10  title  IV  of  this  Act. 

11  "entitlement  of  miners 

12  "Sec.  112.  If  a  mine  or  area  of  a  mine  is  closed  by 

13  an  order  issued  under  section  104,  section  105,  or  section 

14  108  of  this  title,  all  miners  working  during  the  shift  when 

15  such  order  was  issued  who  are  idled  by  such  order  shall  be 

16  entitled,  regardless  of  the  result  of  any  review  of  such  order, 

17  to  full  compensation  by  the  operator  at  their  regular  rates  of 

18  pay  for  the  period  they  are  idled,  but  for  not  more  than  the 

19  balance  of  such  shift.  If  such  order  is  not  terminated  prior 

20  to  the  next  working  shift,  all  miners  on  that  shift  who  are 

21  idled  by  such  order  shall  be  entitled  to  full  compensation  by 

22  the  operator  at  their  regular  rates  of  pay  for  the  period  they 

23  are  idled,  but  for  not  more  than  four  hours  of  such  shift.  If  a 

24  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under 

25  section  105  or  section  108  of  this  title  for  a  failure  of  the 
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1  operator  to  comply  with  any  health  or  safety  standards,  all 

2  miners  who  are  idled  due  to  such  order  shall  be  fully  com- 

3  pensated  after  all  interested  parties  are  given  an  opportunity 

4  for  a  public  hearing,  which  shall  be  expedited  in  such  cases, 

5  and  after  such  order  is  final  by  the  operator  for  lost  time  at 

6  their  regular  rates  of  pay  for  such  time  as  the  miners  are 

7  idled  by  such  closing,   or  for  one  week,   whichever  is  the 

8  lesser.  Whenever  an  operator  violates  or  fails  or  refuses  to 

9  comply  with   any  order  issued  under  section  104,  section 

10  105,  or  section  108  of  this  Act,  all  miners  employed  at  the 

11  affected  mine  who   would  have  been    withdrawn  from,   or 

12  prevented  from  entering,   such   time  or  area   thereof  as  a 

13  result  of  such  order  shall  be  entitled  to  full  compensation  by 

14  the  operator  at  their  regular  rates  of  pay,  in  addition  to  pay 

15  received  for  work  performed  after  such  order  was  issued, 

16  for  the  period  beginning  when  such  order  was  issued  and 

17  ending  when  such  order  is  complied  with,  vacated,  or  ter- 

18  minated.  The  Commission  shall  have  authority  to  order  com- 

19  pensation  due  under  this  section  upon  the  filing  of  a  com- 

20  plaint  by  a  miner  or  his  representative  and  after  opportunity 

21  for  hearing  subject  to  section  554  of  title  5,   United  States 

22  Code. 

23  "administrative  provisions 

24  "Sec.  113.  (a)  The  Secretary  is  authorized  and  directed 

25  to  administer  the  provisions  of  this  Act  through  a  Mining 
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1  Enforcement  and  Safety  Administration  established  under 

2  section  302  of  the  Federal  Mine  Safety  and  Health  Amend- 

3  ments  Act  of  1977.  The  Secretary,  acting  through  the  As- 

4  sistant  Secretary  for  Mine  Safety  and  Health,  shall  have  au- 

5  thority  to  appoint,  subject  to  the  civil  service  laws,  such  officers 

6  and  employees  as  he  may  deem  necessary  for  the  administra- 

7  tion  of  this  Act,  and  to  prescribe  powers,  duties,  and  respon- 

8  sibilities  of  all  officers  and  employees  engaged  in  the  adminis- 

9  tration  of  this  Act. 

10  "(b)  Except  as  provided  in  section  518(a)  of  title  28, 

11  United  States  Code,  relating  to  litigation  before  the  Supreme 

12  Court,  the  Solicitor  of  Labor  may  appear  for  and  represent 

13  the  Secretary  in  any  civil  litigation  brought  under  this  Act. 

14  "the  federal  mise  safety  and  health  review 

15  COMMISSION 

16  "Sec.  114.  (a)   The  Federal  Mine  Safety  and  Health 

17  Review  Commission  is  hereby  established.  The  Commission 

18  shall  consist  of  five  members,  appointed  by  the  President  by 

19  and  with  the  advice  and  consent  of  the  Senate,  from  among 

20  persons  who  by  reason  of  training,  education,  or  experience 

21  are  qualified  to  carry  out  the  functions  of  the  Commission 

22  under  this  Act.   The  President  shall  designate  one  of  the 

23  members  of  the  Commission  to  serve  as  Chairman. 

24  "(b)(1)  The  terms  of  the  members  of  the  Commission 
™*  shall  be  six  years,  except  that — 
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1  "(A)  members  of  the  Commission,  first  taking  of- 

2  fice  after  the  date  of  enactment  of  the  Mine  Safety  and 

3  Health  Amendments  Act  of  1977,  shall  serve,  as  desig- 

4  nated  by  the  President  at  the  time  of  appointment,  one 

5  for  a  term  of  two  years,  two  for  a  term  of  four  years 

6  and  two  for  a  term  of  six  years;  and 

7  "(B)  a  vacancy  caused  by  the  death,  resignation,  or 

8  removal  of  any  member  prior  to  the  expiration  of  the 

9  term  for  which  he  was  appointed  shall  be  filled  only  for 

10  the  remainder  of  such  unexpired  term. 

11  Any  member  of  the  Commission  may  be   removed  by  the 

12  President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 

13  office. 

14  "(2)  The  Chairman  shall  be  responsible  on  behalf  of 

15  the   Commission  for   the   administrative   operations   of   the 

16  Commission.  The  Commission  shall  appoint  such  employees 

17  as  it  deems  necessary  to  assist  in  the  performance  of  the 

18  Commission's  functions  and  to  fix  their  compensation   in 

19  accordance  with  the  provisions  of  chapter  51  and  subchapter 

20  HI  of  chapter  53  of  title  5,  United  States  Code,  relating  to 

21  classification  and  general  pay  rates.  Upon  the  effective  date 

22  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 

23  1977,  the  administrative  law  judges  assigned  to  the  Arling- 

24  ton,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 

25  United  States  Department  of  the  Interior,  shall  be  auto- 
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1  matically  transferred  in  grade  and  position  to  the  Federal 

2  Mine  Safety  and  Health  Review  Commission.  Notwithstand- 

3  ing  the  provisions  of  section  559  of  title  5  of  the  United 

4  States  Code,  the  incumbent  Chief  Administrative  Law  Judge 

5  of  the  Office  of  Hearings  and  Appeals  of  the  Department  of 

6  the   Interior   assigned   to   the   Arlington,    Virginia   facility 

7  shall  have  the  option,  on  the  effective  date  of  the  Federal 

8  Mine  Safety  and  Health  Amendments  Act  of  1977,  of  trans- 

9  f erring  to  the  Commission  as  an  administrative  law  judge, 

10  in  the  same  grade  and  position  as  the  other  administrative 

11  law  judges.    The  administrative   law   judges    (except   those 

12  presiding   over   Indian  Probate   Matters)    assigned   to   the 

13  Western  Facilities  of  the  Office  of  Hearings  and  Appeals  of 

14  (he  Department  of  the  Interior  shall  remain  with  that  De- 

15  partment  at  their  present  grade  and  position  or  they  shall 

16  have  the  right  to  transfer  on  an  equivalent  basis  to  that  ex- 

17  tended  in  this  paragraph  to  the  Arlington,  Virginia  admin- 

18  istrative  law  judges  in  accordance  with  procedures  estab- 

19  lished  by  the  Civil  Service  Commission.   The  Commission 

20  shall  appoint  such  additional  administrative  law  judges  as 

21  it  deems  necessary  to  carry  out  the  functions  of  the  Com- 

22  mission.  Assignment,  removal,  and  compensation  of  adminis- 

23  tr alive  law  judges  shall  be  in  accordance  with  section  3105, 

24  3344,  5362  and  7521  of  title  5,  United  States  Code. 

2^  "(c)  The  Commission  is  authorized  to  delegate  to  any 


567 


135 

^  group  of  three  or  more  members  any  or  all  of  the  powers  of 

2  the  Board,  except  that  two  members  shall  constitute  a  quo- 

3  rum  of  any  group  designated  pursuant  to  this  paragraph. 

4  "(d)(1)  An  administrative  law  judge  appointed  by  the 

5  Commission  to  hear  matters  under  this  Act  shall  hear,  and 
q  make  a  determination  upon,  any  proceeding  instituted  before 

7  the  Commission  and  any  motion  in  connection  therewith,  as 

8  signed  to  such  administrative  law  judge  by  the  chief  adminis- 

9  trative  law  judge  of  the  Commission  or  by  the  Commission, 

10  and  shall  make  a  decision  which  constitutes  his  final  disposi- 

11  tion  of  the  proceedings.  The  decision  of  the  administrative 

12  law  judge  of  the  Commission  shall  become  the  final  decision 

13  of  the  Commission  forty  days  after  its  issuance  unless  within 

14  such  period  the  Commission  has  directed  that  such  decision 

15  shall  be  reviewed  by  the   Commission  in  accordance  with 

16  paragraph   (2)   of  this  subsection.  An  administrative  law 

17  judge   shall  not   be   assigned   to   prepare   a   recommended 

18  decision  under  this  Act. 

19  "(2)  The  Commission  shall  prescribe  rules  of  procedure 

20  for  its  review  of  the  decisions  of  administrative  law  judges 

21  in  cases  under  this  Act  and  which  shall  meet  the  following 

22  standards  for  review  (the  provisions  of  section  557(b)  of 

23  title   5,    United  States    Code,    with   regard   to   the   review 

24  authority  of  the  Commission  are  hereby  expressly  superseded 
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1  to  the  extent  that  they  are  inconsistent  with  the  provisions 

2  of  paragraphs  (A),  (B),  and  (C)  of  thuv  subsection): 

3  "(A)  Petitions  for  discretionary  review.— 

4  (i)  Any  person  adversely  affected  or  aggrieved  may  file 

5  and  serve  a  petition  for  discretionary  review   by  the 

6  Commission  of  a  decision  of  an  administrative  law  judge 

7  within  thirty  days  after  the  issuance  of  such  decision.  Re- 

8  view  by  the  Commission  shall  not  be  a  matter  of  right  but 

9  of  the  sound  discretion  of  the  Commission. 

10  "  "(ii)  Petitions  for   discretionary   review   shall   be 

11  filed  only  upon  one  or  more  of  the  following  grounds: 

12  "(I)  A  finding  or  conclusion  of  material  fact  is 

13  not  supported  by  substantial  evidence. 

14  "(H)  A  necessary  legal  conclusion  is  erroneous. 

15  "(HI)  The  decision  is  contrary  to  law  or  to 

16  the  duly  promulgated  rules  or  decisions  of  the  Com- 
1?  mission. 

18  "(IV)  A  substantial  question  of  law,  policy, 

19  or  discretion  is  involved. 

20  "(V)  A   prejudicial  error   of  procedure   was 

21  committed. 

22  u(iii)  Each  issue  shall  be  separately  numbered  and 

23  plainly  and  concisely  stated,  and  shall  be  supported  by 

24  detailed  citations   to   the   record   when   assignments   of 

25  error  are  based  on  the  record,  and  by  statutes,  regula- 
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1  tions,  or  'principal  authorities  relied  upon.  Except  for 

2  good  cause  shown,  no  assignment  of  error  by  any  party 

3  shall  rely  on  any  question  of  fact  or  law  upon  which 

4  the  administrative  law  judge  had  not  been  afforded  an 

5  opportunity  to  pass.  Review  by  the  Commission  shall 

6  be  granted  only  by  affirmative  vote  of  two  of  the  Com- 

7  missioners  present  and  voting.  If  granted,  review  shall  be 

8  limited  to  the  questions  raised  by  the  petition. 

9  "  (B)  Review  by  commission  at  its  own  initia- 

10  tive. — At  any  time  within  thirty  days  after  the  issu- 

11  ance  of  a  decision  of  an  administrative  law  judge,  the 

12  Commission  may  in  its  discretion  (by  affirmative  vote  of 

13  two  of  the  Commissioners  present  and  voting)  order  the 

14  -case  before  it  for  review  but  only  upon  the  ground  that 

15  the  decision  may  be  contrary  to  law  or  Commission  pol- 

16  icy,  or  that  a  novel  question  of  policy  has  been  presented. 
1~  The  Commission  shall  state  in  such  order  the  specific 

18  issue  of  law,   Commission  policy  or  novel  question  of 

19  policy  involved.  If  a  party's  petition  for  discretionary 

20  review  has  been  granted,  the  Commission  shall  not  raise 

21  or  consider  additional  issues  in  such  review  proceedings 

22  except  in  compliance  with  this  paragraph. 

23  "(C)  Scope  of  review. — For  the  purpose  of  re- 

24  view  by  the  Commission  under  paragraph  (A)  or  (B) 

25  of  this  subsection,  the  record  shall  include  (i)  all  mat- 
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2  ters  constituting  the  record  upon  which  the  decision  of 

2  the  administrative  law  judge  was  based,    (ii)   the  rul- 

3  ings  upon  proposed  findings  and  conclusions,   (Hi)   the 

4  decision  of  the  administrative  law  judge,  (iv)  the  peti- 

5  tion    or    petitions   for    discretionary    review,    responses 

6  thereto,   and  the   Commission's  order  for  review,   and 

7  (v)  briefs  filed  on  revietv.  No  other  material  shall  be 
g  considered  by  the  Commission  upon  review.  The  Com- 
9  mission  either  may  remand  the  case  to  the  administrative 

10  low  judge  for  further  proceedings  as  it  may  direct  or 

11  it  may  affirm,  set  aside,  or  modify  the  decision  or  order 

12  of  the  administrative  law  judge  in  conformity  with  the 

13  record.  If  the  Commission  determines  that  further  evi- 

14  dence  is  necessary  on  an  issue  of  fact  it  shall  remand  the 

15  case  for  further  proceedings  before  the  administrative 

16  law  judge. 

17  "(e)  In  connection  with  hearings  before  the  Commis- 

18  sion,  or  its  administrative  law  judges,  under  this  Act,  the 

19  Commission  and  its  administrative  law  judges  may  compel  the 

20  attendance  and  testimony  of  witnesses  and  the  production  of 

21  books,  papers,   or  documents,   or  objects,   and  order   testi- 

22  mony  to  be  taken  by  deposition  at  any  stage  of  the  proceedings 

23  before  them.  Any  person  may  be  compelled  to  appear  and  de- 

24  pose  and  produce  like  documentary  or  physical  evidence,  in 
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'  the  same  manner  as  witnesses  may  be  compelled  to  appear 

o  and  produce  evidence  before  the  Commission  and  its  adminis- 

o  (rathe  law  judges.  Witnesses  shall  be  paid  the  same  fees  and 

^  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 

r  States  and  at  depositions  ordered  by  such  courts.  In  case  of  a 

q  contumacy,  failure,  or  refusal  of  any  person  to  obey  a  sub- 

rj  poena  or  order  of  the  Commission  or  an  administrative  law 

g  judge,  respectively,  to  appear,  to  testify,  or  to  produce  docu- 

g  mentary  or  physical   evidence,    any   district   court    of    the 

10  United  States  or  the  United  States  courts  of  any  territory 

-q  or  possession,  within  the  jurisdiction  of  which  such  person  is 

12  found,  or  resides,  or  transacts  business,  shall,  upon  the  appli- 

13  cation  of  the  Commission,  or  the  administrative  law  judge, 

14  respectively,  have  jurisdiction  to  issue  to  such  person  an  or- 

15  der  requiring  such  person  to  appear,  to  testify,  or  to  produce 

16  evidence  as  ordered  by  the  Commission  or  the  administrative 

17  law  judge,  respectively,  and  any  failure  to  obey  such  order 

18  of  the  court  may  be  punished  by  said  court  as  a  contempt 

19  thereof. 

20  "authorization  of  appropriations 

21  "Sec.  115.  There  are  authorized  to  be  appropriated,  out 

22  of  any  moneys  in  the  Treasury  not  otherwise  appropriated, 

23  such  sums  as  may  be  necessary  to  carry  out  the  provisions  of 

24  this  title". 
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1  MANDATORY  HEALTH  AND   SAFETY  TRAINING 

2  Sec.  116.   (a)  Each  operator  shall  have  a  health  and 

3  safety  training  program  which  shall  be  approved  by  the  Sec- 

4  retary.  The  Secretary  shall  promulgate  regulations  with  re- 

5  spect  to  such  health  and  safety  training  programs  no  more 
q  than  one  hundred  and  eighty  days  after  the  effective  date  of 

7  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 

8  1977.  Each  training  program  approved  by  the  Secretary 
g  shall  provide  no  less  than  that — 

10  "(1)   *€W   miners  shall  receive  no  less  than  forty 

11  hours   of   training   if   they   are   to   work  underground. 

12  Such  training  shall  include  instruction  in  the  statutory 

13  rights  of  miners  and  their  representatives  under  this  Act, 

14  use  of  the  self-rescue  device  and  use  of  respiratory  devices, 

15  hazard  recognition,  escapeways,  walk  around  training, 

16  emergency  procedures,  basic  ventilation,  basic  roof  con- 

17  trol,  electrical  hazards,  first  aid,  and  the  health  and  safety 

18  aspects  of  the  task  io  which  he  will  be  assigned; 

19  "(2)  new  miners  shall  receive  no  less  than  twenty- 

20  four  hours  of  training  if  they  are  to  work  on  the  surface. 

21  Such  training  shall  include  instruction  in  the  statutory 

22  rights  of  miners  and  their  representatives  under  this  Act, 

23  use  of  the  self-rescuer  device  where  appropriate  and  use 

24  of  respiratory  devices  where  appropriate,  hazard  recog- 
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-  nition,  emergency  procedures,  electrical  hazards,  first  aid,. 

2  walk  around  training  and  the  health  and  safety  aspects 

o  of  the  task  to  which  he  will  be  assigned; 

4  "(3)  all  miners  shall  receive  no  less  than  eight  hours 

k  of  refresher  training  no  less  frequently  than  once  each 

fi  twelve  months,  except  that  miners  already  employed  on 

q  the  effective  date  of  the  Federal  Mine  Safety  and  Health 

g  Amendments  Act  of  1977  shall  receive  this  refresher 

q  training  no  more  than  ninety  days  after  the  date  of  ap~ 

jiq  proval  of  the  training  plan  required  by  this  section; 

-q  "(4)  any  miner  who  is  reassigned  to  a  new  task 

22  shall  receive  training  in  accordance  with   a  training 

23  plan  approved  by  the  Secretary  under  this  subsection 

14  in  the  safety  and  health  aspects  specific  to  that  task  prior 

15  to  performing  that  task. 

16  "(b)  Any  health  and  safety  training  provided  under 

17  subsection  (a)  of  this  section  shall  be  provided  during  nor- 

18  mal  working  hours.  Miners  shall  be  paid  at  their  normal 

19  rate  of  compensation  while  they  take  such  training,  and  new 

20  miners  shall  be  paid  at  their  starting  wage  rate  when  they 

21  take  the  new  miner  training.  If  such  training  shall  be  given 

22  at  a  location  other  than  the  normal  place  of  work,  miners 

23  shall  also  be  compensated  for  the  additional  costs  they  may 

24  incur  in  attending  such  training  sessions. 
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1  "(c)   Upon  completition  of  each  training  program,  each 

2  operator  shall  certify,  on  a  form  approved  by  the  Secretary, 

3  that  the  miner  has  received  the  specified  training  in   each 

4  subject  area  of  the  approved  health  and  safety  training  plan. 

5  A  certificate  for  each  miner  shall  be  maintained  by  the  oper- 

6  ator,  and  shall  be  available  for  inspection  at  the  mine  site, 

7  and  a  copy  thereof  shall  be  given  to  each  miner  at  the  com- 

8  pletion  of  such  training.  When  a  miner  leaves  the  operator's 

9  employ,  he  shall  be  entitled  to  a   copy  of  his  health  and 

10  safety  training  certificates.  False  certification  by  an  operator 

11  that  training  was  given  shall  be  punishable  under  section 

12  111   (a)  and  (g)  of  this  Act;  and  each  health  and  safety 

13  training  certificate  shall  indicate  on  its  face,  in  bold  letters, 

14  printed  in  a  conspicuous  manner  the  fact  that  such  false 

15  certification  is  so  punishable. 

16  "(d)  The  Secretary  shall  promulgate  appropriate  stand- 

17  ards  for  safety  and  health  training  for  mine  construction 

18  workers. 

19  "(e)    Within  one  hundred  and  eighty  days  after   the 

20  effective  date  of  the  Federal  Mine  Safety  and  Health  Amend- 

21  ments  Act  of  1977,  the  Secretary  shall  publish  regulations 

22  which  shall  provide  that  mine  rescue  teams  shall  be  available 

23  for  rescue  and  recovery  work  at  each  underground  mine  in  the 

24  event  of  an  emergency.  The  costs  of  making  advance  arrange- 
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1  ments  for  such  teams  shall  be  borne  by  the  operator  of  each 

2  such  mine". 

3  AMENDMENTS    WITH    RESPECT    TO    INTERIM    MANDATORY 

4  HEALTH  STANDARDS 

5  Sec.  202.  (a)  Section  202(e)  of  the  Federal  Coal  Mine 
5  Health  and  Safety  Act  of  1969  is  amended  to  read  as  fol- 
7  lows: 

g  "(e)  References  to  concentrations  of  respirable  dust  in 

9  this  title  means  the  average  concentration  of  respirable  dust 

10  measured  with  a  device  approved  by  the  Secretary  and  the 

11  Secretary  of  Health,  Education,  and  Welfare.". 

12  (b)  Section  318  of  the  Federal  Coal  Mine  Health  and 

13  Safety  Act  of  1969  is  amended  by  striking  subsection   (k) 

14  thereof. 

15  AMENDMENTS    WITH    RESPECT    TO    INTERIM    MANDATORY 

16  8AFETY  STANDARDS  FOR  UNDERGROUND  COAL  MINES 

17  Sec.  203.  Title  HI  of  the  Federal  Coal  Mine  Health 

18  and  Safety  Act  of  1969  is  amended  by  striking  out  "101" 

19  in  section  301  (a)  each  time  it  appears  therein,  and  inserting 

20  M   lieu  thereof,  in  each  instance,   "102",  by  inserting  the 

21  words  "of  the  Interior  in  coordination  with  the  Secretary" 

22  after  the  word  "Secretary"  in  section  301(b),  and  by  strik- 

23  ing  section  301    (c)   and  (d)   thereof. 
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1  TITLE  111— MISCELLANEOUS  PROVISIONS 

2  TRANSFER  MATTERS 

3  Sec.  301.    (a)    Except   ivith   respect   to   the  functions 

4  assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 

5  501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

6  1969,  the  functions  of  the  Secretary  of  the  Interior  under 

7  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 

8  amended,  and  the  Federal  Metallic  and  Nonmetallic  Mine 

9  Safety  Act  of  1966  are  transferred  to  the  Secretary  of  Labor, 
10  except  those  ichich  are  expressly  transferred  to  the  Commis- 
si sion  by  this  Act. 

12  (b)(1)    The  mandatory  standards   relating   to   mines, 

13  issued  by  the  Secretary  of  the  Interior  under  the  Federal 

14  Metal  and  Nonmetallic  Mine  Safety  Act  and  mandatory 

15  health  and  safety  standards  and  regulations  under  the  Fed- 

16  eral  Coal  Mine  Health  and  Safety  Act  of  1969  which  are  in 

17  effect  on  the  date  of  enactment  of  this  Act  shall  remain  in  ef- 

18  feet  as  standards  and  regulations  applicable  to  metal  and 

19  nonmetallic  mines  and  to  coal  mines  respectively  under  the 

20  Federal  Mine  Safety  and  Health  Act  of  1977  until  modified, 

21  amended,  or  revoked  in  accordance  with  the  provisions  of  this 

22  Act. 

23  (2)  Within  sixty  days  after  the  date  of  enactment  of  this 

24  Act,  the  Secretary  in  consultation  with  the  Secretary  of  the 
2^  Interior  shall  establish  a?n  advisory  committee  under  section 
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2  103  of  the  Federal  Mine  Safety  and  Health  Act  of  1977 

2  which  shall,  within  one  hundred  and  eighty  days  after  the 

3  date  of  the  establishment  of  such  advisory  committee,  review 
4.  the  advisory  health  and  safety  standards  issued  by  the  Secre- 
5  tary  of  the  Interior  under  the  Federal  Metal  and  Nonmetal- 
q  lie  Mine  Safety  Act  and  recommend  to  the  Secretary  which 

7  of  those  standards  (or  any  modification  of  such  standards 

8  which  does  not  substantially  diminish  the  health  and  safety 

9  of  miners)  should  be  promulgated  as  mandatory  health  and 

10  safety  standards  under  this  section.  The  Secretary  shall  pub- 

11  lisht  within  sixty  days  after  any  recommendations  of  the  ad- 

12  visory  committee  under  this  paragraph,  each  of  the  standards 

13  so  recommended  for  adoption  with  or  without  modification 

14  as  a  proposed  mandatory  health  and  safety  standard  under 

15  this  section  by  publication  of  such  standard  in  the  Federal 

16  Register,  and  afford  interested  persons  a  period  of  twenty- 

17  five  days  after  publication  to  submit  written  data  or  comment. 

18  Within  thirty  days  after  the  close  of  the  comment  period 

19  specified  in  the  preceding  sentence,  the  Secretary  shall  promul- 

20  gate  by  publication  in  the  Federal  Register  a  mandatory 

21  standard  based  upon  the  advisory  committee  recommendation 

22  with  or  without  modification,  and  the  data  and  comments  re- 

23  ceived  thereon,  unless  the  Secretary  determines  that  such  a 

24  standard  will  not  promote  the  health  and  safety  of  miners 
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1  and  publishes  an  explanation  of  that  determination  in  the 

~  Federal  Register. 

o  (c)(1)  AU  unexpended  balances  of  appropriations,  per- 

,  sonnel,    property,    records,    obligations,    and    commitments 

~  which  are  used  primarily  with  respect  to  any  functions  trans- 

6  ferred  under  the  provisions  of  subsection  (a)  of  this  section 

rt  to  the  Secretary  shall  be  transferred  to  the  Department  of 

g  Labor  or  the  Commission,  as  appropriate.  The  transfer  of 

g  personnel  pursuant  to  this  pargaraph  shall  be  without  reduc- 

10  tion  in  classification  or  compensation  for  one  year  after  such 

H  transfer,  except  that  the  Secretary  of  Labor  shall  have  full 

12  authority  to  assign  personnel  during  such  one-year  period  in 

13  order  to  efficiently  carry  out  functions  transferred  to  him 

14  under  this  Act. 

15  (2)  All  orders,  decisions,  determinations,  rules,  regula- 

16  tions,  permits,  contracts,  certificates,  licenses,  and  privileges 

17  (A)    which  have  been  issued,   made,   granted,   or  allowed. 

18  to  become  effective  in  the  exercise  of  functions  which  are 

19  transferred  under  this  section  by  any  department  or  agency, 

20  any  functions  of  which  are  transferred  by  this  section,  and 

21  (B)  which  are  in  effect  at  the  time  this  section  takes  effect, 

22  shall  continue  in  effect  according  to  their  terms  until  modi- 

23  fied,  terminated,  superseded,  set  aside,  revoked,  or  repealed  by 

24  the  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health 
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Review   Commission   or  other  authorized  officials,   by  any 
court  of  competent  jurisdiction,  or  by  operation  of  law. 

m 

(3)  The  provisions  of  this  section  shall  not  affect  any 
proceedings  pending  at  the  time  this  section  takes  effect 
before  any  department,  agency,  or  component  thereof,  func- 

3 

tions  of  which  are  transferred  by  this  section;  except  that  such 

proceedings,  to  the  extent  that  they   relate  to  functions  so 

transferred,  shall  be  continued  before  the  Secretary  of  Labor 

or  the  Federal  Mine  Safety  and  Health  Review  Commission, 

10     Orders  shall  be  issued  in  such  proceedings,  appeals  shall  be 

- ..     taken  therefrom,  and  payments  shall  be  made  pursuant  to  such 

19     orders,  as  if  this  section  had  not  been  enacted;  and  orders  is- 

13  sued  in  any  such  proceedings  shall  continue  in  effect  until 

14  modified,  terminated,  superseded,  revoked,  or  repealed  by  the 

15  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health 

16  Review  Commission,  by  a  court  of  competent  jurisdiction,  or 

17  by  operation   of  law.   Xothing   in   this  subsection   shall  be 

18  deemed  to  prohibit  the  discontinuance  or  modification  of  any 

19  proceeding  under  the  same  terms  and  conditions  and  to  the 

20  same  extent  that  such  proceeding  could  have  been  discontinued 

21  if  this  section  had  not  been  enacted. 

22  (4)   The  provisions  of  this  section  shall  not  affect  suits 

23  commenced  prior  to  the  date  this  section  takes  effect  and  in 

24  all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 
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1  judgments  rendered,  in  the  same  manner  and  effect  as  if 

2  this  section  had  not  been  enacted;  except  that  if  before  the 

3  date  on  which  this  section  takes  effect,  any  department  or 

4  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 

5  to  a  suit  involving  functions  transferred  to  the  Secretary, 

6  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 

7  No  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 

8  by  or  against  any  department  or  agency  (or  officer  thereof 

9  in  his  official  capacity)  functions  of  which  are  transferred 

10  by  this  section,  shall  abate  by  reason  of  the  enactment  of  this 

11  section.  Causes  of  actions,  suits,  actions,  or  other  proceedings 

12  may  be  asserted  by  or  against  the  United  States  or  the  Secre- 

13  tary  as  may  be  appropriate  and,  in  any  litigation  pending 

14  when  this  section  takes  effect,  the  court  may  at  any  time,  on 

15  its  own  motion  or  that  of  any  party,  enter  an  order  which 

16  will  give  effect  to  the  provisions  of  this  paragraph. 

17  (d)  For  purposes  of  this  section,   (1)  the  term  "func- 

18  Hon"  includes  power  and  duty,  and  (2)  the  transfer  of  a 

19  function,  under  any  provision  of  law,  of  an  agency  or  the 

20  head  of  a  department  shall  also  be  a  transfer  of  all  functions 

21  under  such  law  which  are  exercised  by  any  officer  or  officer  of 

22  such  agency  or  department. 

23  (e)    The  Director  of  the   Office  of  Management  and 

24  Budget  in  consultation  with  the  Secretary  of  Labor  and  the 
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1  Secretary  of  the  Interior  is  authorized  and  directed  to  make 

2  such  determinations  as  may  be  necessary  with  regard  to  the 

3  dispositions    of    personnel,    personnel    positions,    property, 

4  records,  assets,  liabilities,  contracts,  obligations,  commitments, 

5  unexpended  balances  of  appropriations,  authorizations,  alloca- 

6  tions,  and  other  funds  employed,  held,  used,  arising  from, 

7  available  or  to  be  made  available,  in  connection  with  the  func- 

8  tions  transferred  by  this  Act  as  he  may  deem  necessary  to 

9  accomplish  the  purposes  of  this  Act 

10  MINING    ENFORCEMENT   AND    SAFETY    ADMINISTRATION 

U  Sec.  302.  (a)  There  is  established  in  the  Department  of 

12  Labor,  a  Mining  Enforcement  and  Safety  Administration  to 

13  be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 

14  Safety  and  Health  appointed  by  the  President,  by  and  with 

15  the  advice  and  consent  of  the  Senate.  The  Secretary  is  author- 

16  ized  and  directed,  except  as  specifically  provided  otherwise,  to 

17  carry  out  his  functions  under  the  Federal  Mine  Safety  and 

18  Health  Amendments  Act  of  1977  through  the  Mining  En- 

19  forcement  and  Safety  Administration. 

20  (b)  Section  5315  of  title  5,    United  States  Code,  is 

21  amended    by    adding    at    the    end    thereof    the    following 

22  paragraph: 

23  "(109)  Assistant   Secretary   of   Labor   for   Mine 

24  Safety  and  Health.". 
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1  (c)(1)  Section  5314  of  title  5,  United  States  Code,  is 

2  amended  by  adding  at  the  end  thereof  the  following  new 

3  paragraph: 

4  "(64)  Chairman,  Federal  Mine  Safety  and  Health 

5  Review  Commission". 

6  (2)  Section   5315  of  title  5,    United  States  Code,   is 

7  amended  by  adding  at  the  end  thereof  the  following  new 

8  paragraph: 

9  "(109)  Members,  Federal  Mine  Safety  and  Health 

10  Review  Commission." . 

11  (d)   The  principal  office  of  the  Commission  shall  be  in  the 

12  District  of  Columbia.  Whenever  the  Commission  deems  that  the 

13  convenience  of  the  public  or  of  the  parties  may  be  promoted,  or 
"  delay  or  expense  may  be  min  imized,  it  may  hold  hearings  or  con- 
1*  duct  other  proceedings  at  any  other  place. 

16  AMENDMENTS  WITH  RESPECT  TO  MINE  SAFETY  AND 

17  HEALTH  ADMINISTRATION 

18  Sec.  303.  (a)(1)  Section  501(a)  of  the  Federal  Coal 
iy    Mine  Health  and  Safety  Act  of  1969  is  amended  by  striking  out 

the  word  "coal'  wherever  it  appears  therein,  and  by  striking 
out  "The  Secretary  and"  inserting  in  lieu  thereof  "The  Secre- 
tary  of  the  Interior  and". 
23  (2)  Section  501  (a)  of  the  Federal  Coal  Mine  Health  and 

Safety  Act  of  1969  is  further  amended  by  inserting  immedi- 

ately  after  paragraph   "(10)"    thereof,   the  following  new 

9fi 

paragraph: 
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2  "(11)  to,  upon  the  written  request  by  any  operator 

2  or  authorized  representative  of  miners,  specifying  with 

3  reasonable  particularity  the  grounds  upon  which  such 

4  request  is  made  determine  whether  any  substance  nor- 

5  mally  found  in  a  mine  has  potentially  toxic  effects  in  the 

6  concentrations  normally  found  in  the  mine  or  whether 

7  any  physical  agents  or  equipment  found  or  used  in  a 

8  mine  has  potentially  hazardous  effects,  and  shall  submit 

9  such  determinations  to  both  the  operators  and  miners 

10  as  soon  as  possible;"  and 

11  by  renumbering  the  current  paragraph  "(11)"  as  "(12)". 

12  (3)  Section  501  (b)  of  such  Act  is  amended  by  striking 

13  out  the  word  "coal"  each  time  it  appears  therein  and  by 
11  adding  after  the  word  "Welfare"  the  following:  "through  the 

15  National  Institute  for  Occupational  Safety  and  Health  estab- 

16  lished  under  the  Occupational  Safety  and  Health  Act  of 

17  1970" ;  and  by  striking  out  the  period  at  the  end  thereof 

18  and  inserting   "of  the  Interior  in   coordination   with   the 

19  Secretary". 

20  (4)  Section  501  (c)  is  amended  by  inserting  "of  the  Inte- 

21  rior"  after  the  words  "the  Secretary"  each  place  it  occurs; 

22  ond  by  inserting  the  words  "in  coordination  with  the  Secre- 

23  tary"  after  the  words  "and  Welfare"  each  place  it  occurs. 

24  (5)  Section  501  (d)  of  such  Act  is  amended  by  striking 

25  out  the  word  "coal". 
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1  (6)  Section  501  (e)  of  such  Act  is  amended  by  inserting 

2  after  the  word  "Secretary''  the  last  time  it  occurs  therein,  the 

3  words  "of  the  Interior'  and  by  striking  "$30,000,000"  and 

4  by  inserting,  in  lieu  thereof  "$60,000,000". 

5  (7)  Section  501  of  such  Act  is  further  amended  by  add- 

6  ing  at  the  end  thereof  the  following  new  subsection: 

7  "(h)  The  Secretary  shall  compile  accurate  statistics  on 

8  work  injuries  and  illnesses  occurring  in  the  mines  subject  to 

9  this  Act". 

10  (b)   Section  502  of  such  Act  is  amended  by  striking 

11  out  the  word  "coal*  each  time  it  appears  therein. 

12  (c)(1)    Section  503(a)    of  such   Act  is  amended  by 

13  striking  out  the  word  "coal"  each  time  it  appears  therein. 

14  (2)  Section  503(b)  of  such  Act  is  amended  by  striking 

15  out  the  word  "coal"  each  time  it  appears  therein. 

16  (d)(1)   Section  503(f)   of  such  Act  is  amended  by 
1?  striking  out  the  word  "coal". 

18  (2)  Section  503(g)  of  such  Act  is  amended  by  striking 

19  out  the  word  "coaV\ 

20  (3)  Section  503(h)  of  such  Act  is  amended  by  deleting 

21  "$5,000,000"  and  by  inserting  in  lieu  thereof,  "$10,000,- 

22  000",  and  by  inserting  before  the  final  period  the  following: 

23  "Provided,  That  no  less  than  one-half  of  such  sums  shall  be 

24  allocated  to  coal  producing  States". 

25  (e)  (1)  Section  505  of  such  Act  is  amended  by  striking 
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1  out  "the  mining  of  coal"  and  inserting  in  lieu  thereof  "in 

2  mining". 

3  (2)   Section  505  of  such  Act  is  further  amended  by 

4  changing  the  period  at  the  end  of  the  second  sentence  thereof 

5  to  a  colon,  and  adding  the  following  language:  "Provided 

6  however,  That,  to  the  extent  feasible,  in  the  selection  of  persons 

7  for  appointment  as  mine  inspectors,  no  person  shall  be  so 

8  selected  unless  he  has  the  basic  qualification  of  at  least  five 

9  years  practical  mining  experience  and  in  assigning  mine  in- 

10  spectors  to  the  inspection  and  investigation   of  individual 

11  mines,  due  consideration  shall  be  given  to  the  extent  possible 

12  to  their  previous  experience  in  the  particular  type  of  mining 

13  operation  where  such  inspections  are  to  be  made." 

14  (f)  Section  506(b)  of  such  Act  is  amended  by  striking 

15  out  the  word  "coal"  each  time  it  appears  therein. 

16  (g)(1)    Section  511(a)    of  such  Act  is  amended  by 
1?  striking  out  the  word  "coal". 

18  (2)  Section  511  (b)  of  such  Act  is  amended  by  striking 

19  out  the  word  "coal". 

20  (h)  Section  502  of  such  Act  is  amended  by  adding  the 

21  following  new  subsection  (c)  : 

22  "(c)(1)  The  National  Mine  Health  and  Safety  Acad- 

23  emy  shall  be  maintained  as  an  agency  of  the  Department 

24  of  the  Interior.  The  Academy  shall  be  responsible  for  the 

25  training  of  -mine  safety  and  health  inspectors  under  section 
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1  505  of  this  Act,  and  in  training  of  technical  support  per- 

2  sonnet  of  the  Mining  Enforcement  and  Safety  Administra- 

3  tion  established  under  section  302  of  the  Federal  Mine  Safety 

4  and  Health  Amendments  Act  of  1977 ;  and  for  any  other 

5  training  programs  for  mine  inspectors,  mining  personnel,  or 

6  other  persons  as  the  Secretaries  of  Labor  and  Interior  shall 

7  jointly  designate.  In  performing  this  function,  the  Academy 

8  shall  have  the  authority  to  enter  into  cooperative  educational 

9  and  training  agreements  ivith  educational  institutions,  State 

10  governments,  labor  organizations,  and  mine  operators  and  re- 

11  lasted  industries.  Such  training  shall  be  conducted  by  the 

12  Academy  in  accordance  ivith  curriculum  needs  and  assign- 

13  ment  of  instructional  personnel  established  by  the  user. 

14  "(2)  In  performing  its  function  pursuant  to  this  sec- 

15  tion,  the  National  Mine  Health  and  Safety  Academy  shall 

16  use  the  facilities  and  personnel  of  the  Department  of  the  In- 

17  terior,  and  such  other  personnel  as  shall  be  mutually  agreed 

18  upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary 

19  of  the  Interior  may  appoint  or  assign  to  the  Academy  such 

20  officers  and  employees  as  he  deems  necessary  for  the  perform- 

21  once  of  the  duties  and  functions  of  the  Academy. 

22  "(3)  The  Secretary  of  the  Interior  shall  conduct  his 

23  safety  research  responsibilities  under  section  501  of  this  Act 

24  in  coordination  with  the  Secretary  of  Labor,  and  the  Secre- 

25  taries  of  Labor  and  the  Interior  are  authorized  to  enter  into 
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1  contractual  or  other  agreements  for  the  performance  of  such 

2  safety  related  research". 

3  (i)  Section  7(b)(5)    of  the  Small  Business  Act  is 

4  amended  by  striking  out  the  word  ucoal" . 

5  SAVINGS  PROVISION 

6  Sec.  304.  Nothing  contained  in  this  Act  or  any  amend- 

7  ment  made  by  this  Act  shall  be  construed  to  reduce  the 

8  number  of  inspectors  engaged  in  enforcement  of  the  Fed- 

9  eral  Coal  Mine  Health  and  Safety  Act  of  1969  and  Fed- 

10  eral  Metal  and  Nonmetallic  Mine  Safety  Act  as  in  effect 

11  prior  to  the  effective  date  of  this  Act  or  to  reduce  the  number 

12  of  inspectors  engaged  in  the  enforcement  of  the  Occupational 

13  Safety  and  Health  Act  of  1970. 

14  BUDGET  PROVISION 

15  Sec.    305.  In  the  preparation  of  the  Budget  message 

16  required  under  section  201  of  the  Budget  and  Accounting 

17  Act,  1921   (31   U.S.C.  11),  the  President  shall  set  forth 

18  as  separate  appropriation  accounts  amounts  required  for 

19  appropriation  for  mine  health  and  safety  pursuant  to  the 

20  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 

21  pational  safety  and  health  pursuant  to   the   Occupational 

22  Safety  and  Health  Act  of  1970. 

23  REPEALER 

24  Sec.  306.  (a)  The  Federal  Metal  and  Nonmetallic  Mine 

25  Safety  Act  is  repealed. 

20-040  O  -  78  -  38 
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1  (b)   Section  405  of  the  Act  of  November  16,   1973, 

2  Public  Law  93-153  is  repealed. 

3  EFFECTIVE  DATE 

4  Sec.  307.  Except  as  otherwise  provided,  this  Act  and 

5  the  amendments  made  by  this  Act  shall  take  effect  on  the  first 

6  day  of  July  1978.  The  Secretary  of  Labor  and  the  Secre- 

7  tary  of  the  Interior  are  authorized  to  establish  such  rules 

8  and  regulations  as  may  be  necessary  for  the  efficient  transfer 

9  of  functions  provided  under  this  Act.  The  amendment  to  the 

10  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  made 

11  by  section  202  of  this  Act  shall  be  effective  immediately  upon 

12  enactment. 
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95th  Congress    )  SENATE  (  Keport 


1st  Session         f  1  No.  95-181 


FEDERAL  MINE  SAFETY  AND  HEALTH  ACT  OF  1977 


May  16, 1977.— Ordered  to  be  printed 


Mr.  Williams,  from  the  Committee  on  Human  Resources,  submitted 

the  following 

REPORT 

together  with 
MINORITY  VIEWS 

[To  accompany  S.  717] 

The  Committee  on  Human  Resources,  to  which  was  referred 
the  bill  (S.  717)  to  promote  safety  and  health  in  the  mining  indus- 
try, to  prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  having  considered  the  same,  reports  favorably  thereon 
with  an  amendment  and  recommends  that  the  bill  (as  amended) 
do  pass. 

Introduction 

The  hazards  involved  with  the  mining  of  coal  and  other  materials 
and  the  need  to  provide  for  the  health  and  safety  of  the  nation's  min- 
ers have  long  been  a  matter  of  Federal  law. 

As  early  as  1865,  a  bill  was  introduced  in  the  Congress  to  create  a 
Federal  Mining  Bureau.  However,  little  was  done  until  a  series  of 
serious  mine  disasters  occurred  after  the  turn  of  the  century,  causing 
public  demand  for  Federal  action  to  stop  excessive  loss  of  life.  In  July 
1910,  an  act  of  Congress  established  a  Bureau  of  Mines  in  the  Depart- 
ment of  the  Interior  which  was  charged  with  making : 

Diligent  investigation  of  the  methods  of  mining  especially 
related  to  the  safety  of  miners  and  the  appliances  best 
adapted  to  prevent  accidents,  the  possible  improvement  of 
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conditions  under  which  mining  operations  are  carried  on.  the 
treatment  of  ores  and  other  mineral  substances,  the  u:-\  of 
explosives,  the  prevention  of  accidents,  and  other  inquiries 
and  technological  investigations  pertinent  to  said  industries. 

This  act  recognized  the  need  to  attack  the  hazards  in  the  mineral 
industries.  However,  it  contained  a  specific  denial  of  "any  right  or  au- 
thority in  connection  with  the  inspection  or  supervision  of  mines  *  *  *" 
on  the  part  of  any  Bureau  employee. 

It  became  apparent  that  the  lack  of  inspection  was  a  groat  short- 
coming of  the  act.  Action  to  establish  inspection  authority  started  in 
the  76th  Congress  when  S.  2420  was  introduced  on  May  16,  1939.  The 
bill  passed  the  Senate  in  early  1940.  The  House  Committee  on  Mines 
and  Mining  held  hearings  but  failed  to  report  the  bill. 

When  the  bill  was  reintroduced  in  1941,  speedy  House  approval  and 
subsequent  Senate  passage  produced  Public  Law  49,  77th  Congress. 
The  law  became  known  as  title  I  of  the  Federal  Coal  Mine  Health  and 
Safety  Act.  The  House  committee  report  to  accompany  this  legislation 
described  the  existing  situation  : 

Investigation  reveals  no  common  standard  oi  safety  among 
the  States,  no  common  regulations,  and,  in  addition  to  this,  a 
lack  of  uniform  enforcement  of  such  regulations,  as  are  in 
effect.  The  jurisdiction  of  the  Federal  Bureau  of  Mines  is 
severely  limited,  and  in  fact  it  lacks  authority  to  enter  the 
underground  workings  without  specific  permission  from  the 
owners,  and  once  inside,  upon  invitation  only,  it  has  no 
authority  to  publicize  its  findings  or  recommendations  or  im- 
prove or  correct  conditions  either  directly  or  indirectly. 

In  order  to  supplement  the  work  of  the  State  agencies, 
H.R.  2082,  the  bill  under  consideration,  extends  and  enlarges 
the  authority  of  the  Federal  Bureau  of  Mines.  It  is  not  regu- 
latory in  any  sense.  It  merely  authorizes  the  Bureau,  through 
its  representatives,  to  make  inspection*^  of  the  underground 
workings  and  publicize  its  findings  and  recommendations. 
These  inspections  may  be  made  annually  or  when  necessary, 
and  are  to  be  made  in  conjunction  with  the  local  State  agen- 
cies so  that  there  is  no  usurpation  of  the  State  authority. 

The  Bureau  was  given  the  authority  to  make  inspections,  yet  it  was 
still  severely  handicapped  in  that  there  was  no  provision  for  establish- 
ing safety  standards  for  coal  mines  or  for  achieving  compliance  with 
the  standards  or  recommendations  of  the  Secretary.  Steps  have  been 
taken  since  then  to  alleviate  this  handicap  and  to  create  laws  which 
would  provide  needed  protections  to  the  miners  of  our  Nation. 

When  the  Federal  Government  operated  a  substantial  portion  of  the 
Nation's  coal  mines  during  1946  and  1947,  an  agreement  was  reached 
between  the  Secretary  of  the  Interior  and  the  Mine  Workers'  presi- 
dent, embodying  a  Federal  Mine  Safety  Code.  However,  except  for  the 
brief  period  of  time  during  which  the  mines  were  operated  by  the 
Government,  the  Mine  Safety  Code  served  only  as  a  guideline  to 
Federal  inspectors  and  compliance  by  operators  was  purely  voluntary. 

Public  Law  328,  80th  Congress  requested  that  coal  operators  and 
state  mining  agencies  report  the  extent  of  compliance  with  the  Bureau 
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of  Mine  recommendations.  Seventeen  coal  mining  states  cooperated 
fully  with  the  request,  while  2  others  cooperated  partially  and  seven 
failed  to  cooperate  in  any  extent.  As  a  result  of  this  cooperation  it  was 
learned  that  there  was  33  percent  compliance  with  the  Bureau's  recom- 
mendation while  the  act  was  in  effect.  Because  this  was  primarily  an 
information  gathering  piece  of  legislation,  it  lapsed  after  one  year. 
In  1951,  119  miners  were  killed  in  an  explosion  in  West  Frankfort, 
111.  The  deaths  of  these  miners  led  to  new  legislation  which  was  en- 
acted in  1952  as  Public  Law  552, 82nd  Congress. 

In  signing  this  bill  into  law  on  July  16, 1952,  President  Harry  Tru- 
man commented  that  the  law  was  "a  significant  step  in  the  direction 
of  preventing  the  appalling  toll  of  death  and  injury  to  miners  in 
underground  mines." 

Despite  the  major  advances  that  had  been  made  in  the  field  of  mine 
safety  and  health,  major  mine  disasters  continued  to  occur.  A  task 
force  was  established  to  investigate  the  mine  safety  situation  and  to 
make  recommendations.  A  report  was  submitted  in  August,  1963.  In 
1966,  Public  Law  89-376  became  law,  partially  fulfilling  the  task  force 
recommendations.  These  amendments  saw  to  it  that  coal  mines  em- 
ploying 14  or  fewer  persons  were  included  as  title  I  mines.  The 
Bureau  was  also  given  a  new  enforcement  tool,  a  "reinspection  clos- 
ing order"  enabling  inspectors  to  prevent  certain  types  of  repeated 
violations  by  some  operators. 

The  1966  amendments  only  reached  a  small  portion  of  the  causes  of 
fatalities  and  accidents  occurring  in  mines.  The  larger  number  of  such 
occurrences  lay  outside  and  beyond  the  reach  of  the  Federal  statute, 
and  was  left  by  Congress  to  be  embraced  by  State  laws  and  the  Bureau 
of  Mines  Advisory  Coal  Mine  Safety  Code. 

In  enacting  the  Federal  Metal  and  Non-Metallic  Mine  Safety  Act  of 
1966  (Public  Law  89-577)  (herein,  the  Metal  Act),  the  Congress  was 
still  paying  specific  heed  to  the  hazardous  nature  of  the  mining 
industry. 

The  number  and  severity  of  the  injuries  experienced  each 
year  by  persons  employed  in  the  extractive  industries  should 
be  alarming  to  an  America  that  prides  itself  on  its  *  *  *  con- 
cern for  the  welfare  of  its  citizens.  (Sen.  Report  No.  1296, 
89th  Cong.,  2d  Session,  Federal  Metal  and  Non-Metallic 
Mine  Safety  Act,  p.  5) 

It  was  this  condition  which  the  Metal  Act  was  designed  to  correct. 

Similar  concerns  were  the  genesis  for  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (Public  Law  91-153)  (herein,  the  Coal  Act). 

The  committee  determined  early  in  its  consideration  that 
the  Nation  can  no  longer  accept  the  fatalistic  attitude  which 
permeates  this  industry  that  "coal  mining  is  a  hazardous 
occupation,  and  we  cannot  change  this  fact."  Men's  lives  are 
at  stake  and  those  of  their  families  who  are  dependent  on 
them. 

Despite  the  hazardous  nature  of  this  occupation,  the  com- 
mittee is  convinced  that  these  hazards  can  be  substantially 
reduced  or  eliminated.  Many  are  due  to  bad  practices  and 
a  failure  on  the  part  of  many,  including  the  Federal  Govern- 


592 


ment,  to  act  vigorously  years  ago  to  change  them.  (Senate  Re- 
port No.  91— ill,  91st  Cong.,  1st  Session,  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  p.  13) 

Yet,  despite  this  considerable  Congressional  attention,  our  notion 
still  experiences  deaths  and  serious  injuries  in  our  mines  at  a  rate 
which  casts  shame  on  an  advanced,  industrialized  society.  Every  work- 
ing day  of  the  year,  at  least  one  miner  is  killed  and  sixty-six  miners 
suffer  disabling  injuries  in  our  nation's  mines. 

As  disturbing  is  the  frequency  with  which  the  nation  is  experiencing 
tragic  mining  disasters.  Numerous  disasters  in  both  coal  and  non-coal 
segments  of  the  industry  underscore  those  areas  of  inadequacy  of  our 
current  law  and  the  fact  that  the  enforcement  and  administration  of 
our  current  mine  health  and  safety  programs  has  failed  to  produce 
the  level  of  protection  for  our  nation's  miners  which  should  be  within 
the  capacity  of  our  current  mine  safety  laws. 

At  the  Sunshine  Silver  Mine  in  Idaho,  in  May,  1972,  91  miners  died 
of  carbon  monoxide  asphyxiation  because  they  did  not  know  how  to 
use  self-rescuers  or  because  the  failure  of  mine  management  to  pro- 
vide a  secondary  escape  route  trapped  miners  as  much  as  a  mile  under- 
ground. 

At  Buffalo  Creek,  in  February,  1972,  125  persons  died  when  a  dam 
burst  sending  a  near  tidal  wave  of  murky  water  through  the  seven- 
teen mile  long  valley,  while  the  mining  enforcement  agency  questioned 
its  authority  to  regulate  the  coal  mine  impoundment  dam  in  question. 

At  Blacksville,  in  Julv,  1972,  nine  miners  at  work  behind  a  piece  of 
equipment  that  caught  fire  were  trapped  and  died  in  the  mine  because 
those  at  the  scene  of  the  fire  had  not  been  adequately  trained  in 
emergency  procedures. 

At  Scotia,  in  March,  1976  twenty-three  miners  and  three  Federal 
inspectors  died  in  two  explosions  of  accumulated  methane  gas  when 
the  mine  safety  enforcement  effort  was  unable  to  detect  and  address 
chronic  conditions  of  inadequate  ventilation  in  that  mine. 

Near  Tower  City,  Pennsylvania,  in  February,  1977,  nine  miners 
died  when  water  from  an  underground  source  inundated  active  work- 
ings, sending  tons  of  water  and  debris  coursing  through  the  mine. 

These  tragic  disasters  and  the  hundreds  of  deaths  and  serious  in- 
juries which  occur  in  our  mine  each  year  are  testament  to  the  inade- 
quacies of  our  current  mine  safety  and  health  laws  and  their  past 
enforcement  by  the  Department  of  the  Interior.  There  recurrences 
signal  a  pressing  need  for  legislative  improvements  in  our  mine  safety 
and  health  programs. 

It  is  unacceptable  that  years  after  enactment  of  these  mine  safety 
laws,  miners  can  still  go  into  the  mines  without  even  rudimentary 
training  in  safety.  Mine  operators  still  find  it  cheaper  to  pay  minimal 
civil  penalties  than  to  make  the  capital  investments  necessary  to  ade- 
quately abate  unsafe  or  unhealthy  conditions,  and  there  is  still  no 
means  by  which  the  government  can  bring  habitual  and  chronic 
violators  of  the  law  into  compliance. 

The  1976  Scotia  disasters  occurred  while  the  Committee  was  con- 
sidering the  inadequacies  of  the  Metal  and  Coal  Acts  and  the  enforce- 
ment of  those  laws.  The  Scotia  disasters  demonstrated  once  again  that 
until  the  Congress  finally  provides  truly  effective  mine  health  and 
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safety  laws  and  insists  on  responsive  administration  and  enforcement 
of  those  laws,  this  problem  will  continue  to  occur. 

Background 

Currently,  the  protection  of  safety  and  health  of  our  nation's 
miners  is  provided  by  two  separate  statutes:  the  Metal  Act  and  the 
Coal  Act.  The  Coal  Act  is  considerably  more  comprehensive  in  scope 
and  reach  than  is  the  Metal  Act.  First,  the  Coal  Act  deals  with  matters 
of  miners'  health  and  safety,  while  the  Metal  Act  deals  primarily  with 
miner  safety.  The  Coal  Act  provides  for  civil  penalties  for  violations 
of  the  Act's  standards,  while  the  Metal  Act  does  not.  The  Coal  Act 
provides  for  a  considerably  more  complex  and  definitive  set  of  stand- 
ards with  which  an  operator  must  comply,  and  all  standards  under  the 
Coal  Act  are  mandatory.  Standards  under  the  Metal  Act  are  not  gen- 
erally as  comprehensive  and  are  often  "advisory  standards,"  failure  to 
comply  with  which  would  not  place  the  mine  operator  in  violation  of 
the  Act.  Enforcement  is  considerably  more  thorough  under  the  Coal 
Act  than  the  Metal  Act. 

Enforcement  of  both  laws  is  the  responsibility  of  the  United  States 
Department  of  the  Interior  and  is  currently  the  function  of  the  Min- 
ing Enforcement  and  Safety  Administration  (MESA)  of  the  Depart- 
ment. MESA  is  under  the  administrative  control  of  an  Administrator, 
appointed  by  the  President  with  the  advice  and  consent  of  the  Senate. 
While  this  responsibility  was  originally  assigned  to  the  Bureau  of 
Mines,  reaction  to  the  Buffalo  Creek,  Sunshine  and  Blacksville  dis- 
asters, and  Congressional  pressure  to  move  mining  safety  and  health 
enforcement  responsibilities  out  of  the  Interior  Department,  led  the 
Interior  Department,  in  1973,  to  establish  MESA  as  an  independent 
agency  within  the  Department  of  the  Interior.  The  Bureau  of  Mines 
still  retains  certain  responsibilities  for  mine  safety  research  under  sec- 
tion 501  of  the  Coal  Act  and  section  6(a)  of  the  Metal  Act;  and  a 
separate  budget  account  number  is  maintained  for  this  purpose. 

The  history  of  the  Interior  Department's  enforcement  of  these  laws, 
either  by  the  Bureau  of  Mines  or  by  MESA,  demonstrated  a  basic 
conflict  in  the  missions  of  the  Department.  In  past  years,  the  Depart- 
ment has  "pursued  the  goal  of  maximizing  production  in  the  extra- 
active  industries,  which  was  not  wholly  compatible  with  the  need  to 
interrupt  production  which  is  the  necessary  adjunct  of  the  en- 
forcement scheme  under  the  Metal  and  Coal  Acts :  even  though,  in  the 
Committee's  view,  over  the  long-run,  improved  health  and  safety  pro- 
motes greater  productivity  through  reduction  of  "down-time"  and  im- 
proved employee  morale.  In  addition,  lowered  workers'  compensation 
premiums  which  should  result  from  improved  safety  and  health,  can 
be  expected  to  lower  production  costs.  On  the  other  hand,  no  conflict 
could  exist  if  the  responsibility  for  enforcing  and  administering  the 
mine  safety  and  health  laws  was  assigned  to  the  Department  of  Labor 
since  that  Department  has  as  its  sole  duty  the  protection  of  workers 
and  the  insuring  of  safe  and  healthful  working  conditions. 

Under  the  Coal  Act,  underground  mines  must  be  inspected  no  less 
frequently  than  four  (4)  times  annually  (Sec.  103(a)),  and  no  ad- 
vance warning  of  inspections  is  to  be  given.  Unusually  hazardous 
mines  are  to  be  inspected  even  more  frequently,  as  often  as  once  every 
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five  (5)  working  days  (Sec.  103 (i)).  Inspectors  tour  the  mine  and 
cite  violations  of  the  standards  on  a  notice  which  indicates  the  stand- 
ards violated  and,  the  period  of  time  within  which  the  operator  must 
rectify  (abate)  the  violations  found.  The  inspector  reinspects  the  mine 
after  such  time  to  insure  that  the  violation  lias  been  abated.  (Section 
104).  Where  an  inspector  notes  a  condition  or  practice  in  a  mine  which 
could  place  miners  in  an  imminent  danger  of  death  or  harm  before 
such  condition  or  practice  can  be  abated,  the  inspector  is  required  to 
determine  the  area  of  the  mine  affected  by  such  condition  or  practice 
and  order  the  miners  in  that  area  removed  until  the  condition  or 
practice  is  abated  (Sec.  104(a) ). 

The  inspector's  notice  is  subsequently  forwarded  to  the  MESA 
Assessment  Office  where  a  proposed  assessment  of  penalty  for  the 
violation  is  made.  Assessments  are  based  upon  the  criteria  set  forth  in 
Section  109(a)(1)  of  the  Act,  to  wit:  the  operator's  history  of  pre- 
vious violations,  the  appropriateness  of  the  penalty  to  the  size  of  the 
business,  whether  the  operator  was  negligent,  the  effect  of  the  penalty 
on  the  operator's  ability  to  continue  in  business,  the  gravity  of  the 
violation,  and  the  demonstrated  good  faith  of  the  operator.  Penally 
assessments  proposed  are  then  communicated  to  the  operator  who  may 
pay  the  penalty  or  attempt  to  negotiate  a  settlement  with  officials  of 
the  Assessment  Office,  or  to  litigate  the  proposed  penalty  before  an 
Administrative  Law  Judge  of  the  Office  of  Hearings  and  Appeals  of 
the  Department  of  the  Interior.  Review  of  the  Administrative  Law 
Judge's  decision  can  be  had  by  the  Board  of  Mine  Operations  Appeals ; 
and  de  novo  review  of  the  final  agency  action  can  be  had  in  the  United 
States  District  Court  (Sec.  109(a)  (4). 

Under  the  Metal  Act,  inspections  of  underground  mines  must  be 
conducted  no  less  frequently  than  once  each  year,  with  no  minimum 
number  of  inspections  of  surface  mines  specified  (Sec.  4).  The  Secre- 
tary may  give  advance  warning  of  inspections.  Inspectors  tour  the 
mine  and  note  conditions  which  are  violative  of  the  standards  pro- 
mulgated under  the  Act.  Where  a  condition  is  noted  which  could 
cause  imminent  danger  to  miners  before  that  condition  could  be 
effectively  abated,  the  inspector  is  authorized  to  issue  a  closure  order 
whichras  in  the  Coal  Act,  bars  miners  from  working  in  the  affected 
area  until  the  condition  is  abated  (Sec.  8(a)).  Inspectors  are  also 
authorized  to  issue  similar  closure  or  withdrawal  orders  where  the 
violation  previously  noted  has  not  been  abated  within  the  time  pre- 
scribed for  such  abatement  (Sec.  8(b)).  The  Act  does  not  authorize 
the  assessment  of  civil  penalties,  and  except  for  these  possibilities  of 
closure  and  withdrawal  orders  already  noted,  there  is  no  penalty  pro- 
vision of  the  Act  to  induce  operator  compliance  with  the  standards 
promulgated  under  the  Act.  The  Metal  Act  provides  that  an  operator 
may  appeal  the  imposition  of  a  closure  or  withdrawal  order  to  the 
Secretary,  and  further  provides  an  appeal  from  the  Secretary's  final 
order  to  the  Federal  Metal  and  Non-Metallic  Mine  Safety  Board  of 
Review  established  under  Section  10  of  the  Act.  Perhaps  indicative  of 
the  ineffectiveness  of  the  Metal  Act  is  the  fact  that  by  1975  the  Board 
had  not  received  a  single  appeal  from  an  adverse  action  of  the  Sec- 
retary, and  the  Board  was  disbanded  by  Act  of  Congress. 
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OVERSIGHT  OF  MINE  HEALTH  AND  SAFETY 
ENFORCEMENT 

Review  of  the  ten  years  of  enforcement  of  the  Metal  act.  and  six 
years  of  enforcement  of  the  Coal  Act,  requires  the  Committee  to  report 
that  fatalities  and  disabling  injuries  in  our  nation's  mines  are  still 
unacceptably  and  unconscionably  high.  According  to  the  1974  Annual 
Report  on  Occupational  Safety  and  Health,  the  incidence  of  work 
related  injuries  and  illnesses  for  miners  exceeded  the  "all-industry'' 
rate  by  about  14  percent.  (Report,  at  p.  50).  Work  related  deaths 
showed,  even  more  forcefully,  the  inadequacies  of  the  current  mine 
safety  and  health  laws  and  their  enforcement.  According  to  the  Report, 
"about  one  out  of  every  1500  mine  workers  and  one  out  of  every  2800 
railroad  workers  was  killed  on  the  job  or  died  from  work  related  in- 
juries or  illnesses  in  1973,  compared  with  one  out  of  every  4000  con- 
struction workers  and  only  one  out  of  every  12.400  for  all  workers  cov- 
ered by  OSHA.'-  (Annual  Report  for  1974  on  Occupational  Safety  and 
Health,  at  p.  50.) 

The  following  table  of  the  rates  of  fatal  and  serious  non-fatal  oc- 
currences in  our  nation's  mines  since  these  laws  became  effective 
evidence.  The  need  for  a  legislative  solution. 

TABLE  1.— FATAL  AND  DISABLING  INJURY  RATES,  EXCLUDING  MILLING  OPERATIONS 
[Per  million  man-hours] 


Mining 

Metal'  industry, 

Year  Coal          nonmetal  total 

1966: 

Fatal 1.01  0.47  0.69 

Disability  injury 44.04  25.11  32.77 

1967: 

Fatal .94  .46  .66 

Disability  injury 42.53  24.13  31.91 

1968: 

Fatal 1.42  .51  .89 

Disability  injury. 42.29  24.30  31.80 

1969: 

Fatal .88  .49  .65 

Disability  injury 42.95  23.60  31.66 

1970: 

Fatal 1.05  .43  .70 

Disability  injury 45.60  26.43  34.85 

1971: 

Fatal .76  .42  .56 

Disability  injury 49.82  26.42  36.37 

1972: 

Fatal... .62  .87  .74 

Disability  injury 49.65  25.45  37.84 

1973: 

Fatal .51  .53  .52 

Disability  injury.. 43.73  24.16  33.41 

1974: 

Fatal .48  .50  .49 

Disability  injury 31.12  25.84  28.43 

1975: 

Fatal _ .44  .35  .40 

Disability  injury... 31.7?  21.97  27.33 

1976: 

Fatal... .40  .33  .36 

Disability  injury 39.31  19.12  30.51 
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The  Committee's  oversight  has  taken  the  form  of  hearings  on  Health 
and  Safety  in  the  Coal  Mines  (June  26,  August  6,  7, 14,  and  17, 1970), 
the  Buffalo  Creek  Disaster  (May  30-31,  1972).  Oversight  on  the  Im- 
plementation of  the  Federal  Coal  Mine  Health  and  Safety  Act  (Sep- 
tember 5,  1972),  and  the  Scotia  Mine  Disaster  (Joint  Hearings  with 
the  Education  and  Labor  Committee  of  the  House)  (May  7,  and  13, 
June  16,  1976).  The  Committee  also  conducted  investigations  of  the 
Blacksville,  Sunshine,  Buffalo  Creek,  and  Scotia  Disasters.  In  addi- 
tion, at  the  Committee's  request,  the  General  Accounting  Office  has 
issued  reports  on  the  following  subjects:  B-170686  (May  13,  1971) 
Problems  in  Implementation  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969;  B-170866  (July  5,  1973)  Follow-up  on  Imple- 
mentations of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969; 
B-170686  (Dec.  31,  1975)  Improvements  Still  needed' in  Coal  Mine 
Dust-Sampling  Program  and  Penalty  Assessments  and  Collections; 
Xational  Bureau  of  Standards  Report,  An  Evaluation  of  the  Accu- 
racy of  the  Coal  Mine  Dust  Sampling  Program  Administered  by  the 
Department  of  the  Interior;  B-166582  (February  12,  1976)  Analysis 
of  Closure  Orders  issued  under  the  Federal  Metal  and  Non-metallic 
Mine  Safety  Act  of  1966. 

As  a  result  of  this  oversight  experience  the  Committee  must  draw 
a  number  of  conclusions  about  the  current  mine  safety  laws  and  the 
enforcement  and  administration  of  those  laws : 

First,  the  Metal  Act  does  not  provide  effective  protection  for  miners 
from  health  and  safety  hazards  and  enforcement  sanctions  under  that 
Act  are  insufficient  to  encourage  compliance  by  operators. 

Second,  enforcement  of  safety  and  health  laws  should  be  the  respon- 
sibility of  agencies  which  are  generally  responsible  for  the  needs  of 
workers. 

Third,  both  the  Coal  and  the  Metal  Acts  do  not  provide  means  *o 
react  quickly  enough  to  newly  manifested  health  hazards. 

Fourth,  the  procedures  by  which  safety  and  health  standards  are 
made  under  both  the  Metal  and  the  Coal  Act  are  much  too  slow  and 
cumbersome  for  standards  promulgated  under  those  Acts  to  keep  pace 
with  developments  in  a  dynamic  and  expanding  industry. 

Fifth,  the  assessment  and  collective  civil  penalties  under  the  Coal 
Act  have  resulted  in  penalties  which  are  much  too  low,  and  paid  much 
too  long  after  the  underlying  violation  to  effectively  induce  meaning- 
ful operator  compliance. 

Sixth,  enforcement  sanctions  under  the  current  laws  are  insufficient 
to  deal  with  chronic  violators. 

The  Committee  believes  that  there  is  great  need  to  encourage  young 
people  to  go  into  the  occupation  of  mining  as  the  need  of  our  nation 
for  the  minerals  and  energy  sources  extracted  from  the  earth  continues 
to  increase.  It  is  the  Committee's  feeling  that  the  duty  of  the  Congress, 
if  it  is  to  encourage  such  employment,  is  to  make  that  employment  as 
safe  as  possible.  The  experience  of  the  past  ten  years  clearly  indicates 
that  not  all  that  can  be  done  has  been  done  to  promote  health  and 
safety  in  our  nation's  mines. 

The  Committee's  oversight  of  the  enforcement  and  administration 
of  the  mine  safety  laws  has  demonstrated  that  the  Department  of  the 
Interior  has  been  seriously  deficient  in  past  years  in  its  enforcement 
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and  administrative  responsibilities  under  these  statutes.  S.  717  is 
designed  and  drafted  to  correct  these  deficiencies  and  make  the  en- 
forcement of  the  mine  safety  laws  more  responsible  to  the  demon- 
strated needs  of  our  nation's  miners  and  the  mining  industry. 

The  Administration  concurs  in  these  findings  and  supports  the 
transfer  of  the  mine  safety  and  health  program  to  the  Labor  Depart- 
ment. Secretary  of  Interior  Cecil  D,  Andrus  testified  before  the  Labor 
Subcommittee,  and  said  that  "the  numbers  of  fatalities  and  serious 
injuries  *  *  *  are  still  unacceptably  high  *  *  *  and  the  increase  in 
MESA  issued  violation  notices  indicates  there  is  still  insufficient  in- 
centive for  operators  to  correct  and  prevent  health  and  safety  viola- 
tions before  the  inspector  arrives  at  the  mines."  "[A]  11  too  often  the 
operator  finds  it  cheaper  to  pay  the  penalties  than  to  strive  for  a  viola- 
tion-free mine." 

The  Committee  strongly  believes  that  industry-wide  compliance 
with  strong  health  and  safety  standards  must  be  a  basic  ground  rule 
for  increased  production. 

The  Secretary  of  the  Interior,  stated  that  the  improvements  which 
this  bill  makes  in  current  laws  "are  absolutely  necessary"  and  "must 
not  be  compromised."  Among  these  are : 

one  statute  for  both  coal  and  metal/nonmetal  mines,  affording 
equal  protection  for  all  miners  and  a  common  regulatory  program 
for  all  operators. 

a  statutory  general  duty  for  operators  to  provide  workplaces 
free  from  hazards  likely  to  cause  death  or  harm ; 

mandatory  time  schedules  for  standards  development  to  expe- 
dite the  rulemaking  process ; 

increased  emphasis  on  deA^elopment  of  health  standards; 
strengthened  enforcement  mechanisms ; 
mandatory  training  standards ;  and  finally 
improved  procedures  for  assessment  and  collection  of  civil 
penalties. 
The  Secretary  urged  enactment  of  the  bill  at  the  "earliest  possible 
moment". 

Chronology  of  the  Bill 

S.  2117,  and  S.  1302,  similar  measures  were  introduced  in  the  93rd 
and  94th  Congresses,  respectively.  No  action  was  taken  on  S.  2117  in 
the  93rd  Congress.  S.  1302  was  favorably  reported  by  the  then  Com- 
mittee on  Labor  and  Public  Welfare,  but  there  was  insufficient  time 
for  the  Senate  to  consider  the  measure  prior  to  adjournment  sine  die 
in  October  of  1976. 

S.  717,  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 
1977  was  introduced  by  Chairman  Harrison  A.  Williams,  Jr.,  with 
twenty-five  co-sponsors  on  February  11  (legislative  day,  Febru- 
ary 1,)  1977,  and  was  referred  to  the  Committee  on  Human 
Resources. 

The  Subcommittee  on  Labor  held  hearings  on  the  bill  on 
March  30  and  31,  and  April  1,  1977.  The  Subcommittee  heard  testi- 
monv  from  witnesses  representing  the  Federal  Government,  unions 
which  represent  miners,  the  mining  industry  and  the  general  public. 
Government  witnesses  included:  Secretary  of  the  Interior,  Cecil  D. 
Andrus;  Acting  Assistant  Secretary  of  the  Interior   (Energy  and 
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Minerals),  William  D.  Bettenberg;  Administrator,  Mining  Enforce- 
ment and  Safety  Administration,  Robert  E.  Barrett;  Assistant  Secre- 
tary of  Labor  (Policy,  Evaluation  and  Research),  Arnold  H.  Packer; 
Solicitor  of  Labor,  Carin  Ann  Claus;  and  Deputy  Solicitor  of  Labor, 
Robert  B.  Lagather. 

Witnesses  from  the  L  nited  Mine  Workers,  United  Steelworkers  of 
America,  the  Oil,  Chemical  and  Atomic  Workers,  and  the  Cement, 
Lime  and  Gypsum  workers  testified  on  behalf  of  unions  who  represent 
miners. 

Industry  witnesses  included  officers  of  National  Coal  Association, 
American  Mining  Congress,  Gypsum  Association,  Association  of 
Bituminous  Contractors,  National  Crushed  Stone  Association  and 
Trona  Mining  Companies. 

The  public  s  interest  was  represented  by  witnesses  from  the  Center 
for  Law  and  Social  Policy.  Additional  statements  for  the  Record  were 
received  from  the  National  Limestone  Institute  and  National  Sand 
and  Gravel  Association. 

The  Subcommittee  on  Labor  unanimously  reported  S.  717  to  the 
Committee  on  Human  Resources  on  Wednesday,  April  20,  1977,  and 
the  Committee  on  Human  Resources  considered  the  measure  in 
Executive  Session  on  Tuesday..  May  3,  1977,  and  ordered  S.  717 
favorably  reported  to  the  Senate  with  amendments. 

Amendments  adopted  in  Full  Committee 

In  Executive  Session,  the  Committee  on  Human  Resources  agreed 
to  a  series  of  amendments  without  objection.  They  are  as  follows: 

Section  102(a)  of  Section  201  is  nmended  to  requirp  the  Secretary 
to  the  extent  prac^ic^Me,  to  promulgate  separate  safety  and  health 
standards  applicable  to  mine  construction  work  which  is  done  on  the 
surface. 

Section  102(a)  (3)  of  Section  201  is  amended  to  permit  the  Secre- 
tary of  Labor  to  subpoena  testimony  and  the  production  of  evidence 
in  connection  with  the  hearings  held  as  a  part  of  the  standard  making 
process. 

Section  102(a)  (3)  of  Section  201  is  amended  by  deleting  references 
to  standard  making  hearings  as  "informal". 

Section  104(f)  (1)  of  Section  201  is  amended  to  require  the  Secre- 
tary to  inspect  mines  upon  written,  specific  complaints  of  miners  or 
their  representatives  that  hazardous  conditions  exi&t  in  those  mines. 

Section  116  of  Section  201  is  amended  to  require  the  Secretary  to 
promulgate  standards  dealing  with  the  safety  and  health  training  of 
mine  construction  workers. 

Section  301  is  amended  to  authorize  the  Director  of  the  Office  of 
Management  and  Budget,  in  consultation  with  the  Secretaries  of 
Labor  and  the  Interior  to  make  determinations  necessary  with  respect 
to  the  transfer  of  enforcement  and  administrative  responsibilities 
from  the  Interior  to  the  Labor  Department. 

Section  303(a)(3)  is  amended  to  increase  the  appropriation  au- 
thorization for  mine  safety  and  health  research  to  $60,000,000. 

Section  303(d)  is  amended  to  increase  the  appropriation  authoriza- 
tion for  state  grant  programs  to  $10,000,000,  with  the  proviso  that  at 
least  half  the  sums  actually  appropriated  shall  go  to  coal  mining 
states. 
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A  Summary  of  S.  717,  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977 

Protection  of  the  safety  and  health. of  miners'  is  presently  provided 
for  under  two  statutes  administered  by  the  Department  of  the  In- 
terior :  The  Metal  Act  enacted  in  1966  and  applicable  to  mines  other 
than  coal  mines  and  the  Coal  Act.  The  occupational  safety  and  health 
of  practically  all  other  nongovernmental  workers  is  provided  for 
under  the  Occupational  Safety  and  Health  Act  of  1970  administered 
by  the  Department  of  Labor. 

The  basic  approach  taken  by  S.  717  is  to  combine  protection  of  all 
miners  under  a  single  comprehensive  law  the  Federal  Mine  Safety 
and  Health  Act  of  1977  administered  by  the  Department  of  Labor, 
which  adopts  the  best  features  of  each  of  the  three  current  statutes 
dealing  with  worker  health  and  safety.  The  Coal  Act  is  amended  to 
make  it  applicable  to  all  mines  and  The  Metal  Act  is  repealed.  All 
functions  and  responsibilities  o,f  the  Secretary  of  the  Interior  in  the 
area  of  mine  safety  and  health  (e.g.  are  transferred  to  the  Secretary 
of  Labor,  to  develop,  promulgate,  and  enforce  safety  and  health  stand- 
ards) except  for  the  responsibility  to  administer  the  National  Mine 
Health  and  Safety  Academy  and  ,te  conduct  mine  safety  research 
which  is  retained  by  the  Secretary  qf  the  Interior.  The  Mining  En- 
Department  under  a  new  Assistant  Secretary  to  administer  the  new 
forcement  and  Safety  Administration  is  established  within  the  Labor 
Act  and  an  independent  Mine  Safety  and  Health  Review  Commission 
is  established  to  review  orders,  citations^  and  penalties. 

The  basic  provisions  of  the  bill,  which  would  create  the  new  Federal 
Mine  Safety  Act  are  as  follows: 

1.  Mine  safety  and  health  standards.— All  existing  standards  under 
the  Coal  Act  and  all  mandatory  standards  under  the  Metal  Act  are 
retained  under  the  bill.  The  Secretary  can  promulgate  new  standards, 
if  needed,  but  new  standards  in  areas  covered  by  existing  standards 
cannot  reduce  existing  levels  of  protection.  Advisory  standards  under 
the  Metal  Act  are  to  be  referred  to  an  Advisory  Committee  to  be 
empaneled  within  60  days  of  enactment.  The  Committee  is  to  review 
these  standards  and  report  to  the  Secretary  those  which  warrant 
promulgation  as  new,  mandatory  standards.  The  Secretary  shall 
order  an  abbreviated  rule-making  procedure,  and  after  a  period  for 
public  comment,  promulgate  such  of  these  standards  as  he  finds 
warranted  as  new  mandatory  standards.  Operators  are  required, 
under  a  "Duties"  provision,  to  provide  a  place  of  employment  "free 
from  hazards  that  are  likely  to  cause  death  or  harm."  Separate  stand- 
ards are  to  prevail  for  the  coal  and  non-coal  segments  of  the  industry, 
generally. 

The  Secretary  of  Labor,  with  the -aid  of  advisory  committees  if  he 
so  requests,  may  issue  a  proposed  rule  modifying  or  revoking  existing 
standards  or  proposing  new  ones.  Whether  based  on  an  Advisory 
Committee's  recommendations  or  not,  the  Secretary  starts  the  rule 
or  standard  making  procedure  by  publish'Mg  a  proposed  rule  or 
standard  in  the  Federal  Register  for  public  and  industry  comment. 
A  hearing,  if  requested,  is  to  be  had,  and  after  full  opportunity 
for  public  input,  the  Secretary  may  publish  the  standard.  Standards 
dealing  with  toxic  substances  are  to  be  based  on  the  best  available 
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evidence,  are  to  be  stated  to  the  extent  practical,  in  terms  of  objective 
criteria  and  are  to  be  established  to  most  adequately  assure  that 
miners  shall  suffer  no  material  impairment  if  exposed  to  the  standard 
level  throughout  their  working  life. 

Special  procedures  are  provided  for: 

Emergency  Temporary  Standard — when  miners  are  exposed  to 
grave  danger  due  to  toxic  substances  or  other  hazards — with 
immediate  commencement  of  rule-makir.g  proceedings  for  perma- 
nent standards  after  Federal  Register  publication  of  the  tem- 
porary standard. 

Variances  from  the  application  of  standards — where  the  variances 
would  provide  at  least  as  safe  and  healthful  conditions  as  compliance 
wTith  the  standard. 

Persons  adversely  affected  by  a  promulgated  standard  may  chal- 
lenge its  validity  in  an  appropriate  United  States  court  of  appeals. 

The  bill  requires  at  least  four  inspections  each  year  for  all  under- 
ground mines  in  their  entirety,  and  at  least  two  inspections  a  year  for 
all  surface  mines  in  their  entirety,  and  at  least  one  spot  inspection 
every  5  working  days  .for  particularly  hazardous  mines. 

The  bill  permits  operators  and  miners  or  representatives  to  accom- 
pany inspectors,  and  permits  miners  to  request  inspections  in  writing 
if  they  suspect  a  hazardous  situation  exists,  or  to  point  out  hazardous 
conditions  to  an  inspector.  The  bill  permits  the  Secretary  to  take 
appropriate  action  to  protect  persons  and  evidence  in  case  of  an 
accident  in  a  mine. 

After  making  an  inspection  of  a  mine,  an  inspector  will  issue  a 
citation  to  the  mine  operator  indicating  any  violations  of  the  health 
or  safety  standards  or  the  general  duty  clause.  In  addition  to  the 
violations,  the  citation  specifies  a  time  period  within  which  the  viola- 
tion must  be  fully  abated.  Within  a  reasonable  time  after  the  citation, 
the  Secretary  must  notify  the  operator  of  the  proposed  penalty.  These 
procedures  are  patterned  on  the  current  Coal  Act. 

The  insuector  may  also  issue  a  closure  order  (a  sanction  retained 
from  the  Coal  Act)  under  certain  prescribed  circumstances,  including 
the  presence  of  an  imminent  danger  or  an  operator's  failure  to  fully 
abate  a  violation  within  the  time  soecified  in  the  citation,  or  the  oper- 
ator's unwarranted  failure  to  comply  with  the  Act's  requirements  or 
the  existence  of  a  violation  of  a  significant  and  substantial  nature 
after  the  operator  has  established  a  pattern  of  such  violations  in  the 
mine.  The  closure  order  closes  a.  mine  or  a  portion  of  the  mine  affected 
by  the  ^articular  condition  or  practice  to  all  but  essential  personnel 
until  such  time  as  the  conditions  or  practices  resulting  in  its  issuance 
have  been  abated. 

Violators  of  the  Act  are  also  subject  to  a  variety  of  civil  and  criminal 
penalties,  derived  primarily  from  the  Coal  Act.  Maximum  civil  penal- 
ties range  from  $250  assessable  against  miners  who  violate  smoking- 
related  standards  to  as  much  as  $10,000  for  each  violation  of  the  Act  by 
a  mine  operator  ard  as  much  as  $1,000  per  day  for  each  day  beyond  the 
prescribed  abatement  period  that  a  mine  operators  violation  remains 
unabated.  Imposition  of  civil  penalties  for  violations  is  mandatory, 
although  the  amount  assessed  is  based  upon  the  gravity  of  the  viola- 
tion, the  operator's  good  faith,  the  history  of  violations  at  the  mire 
and  the  size  of  the  mine. 
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The  bill  also  grants  the  U.S.  district  court  power  to  formulate  an 
appropriate  remedy,  including  injunctive  relief,  to  insure  that  miners 
are  afforded  the  Act's  protections  where  the  Secretary  can  show, 
based  on  past  violations  or  other  facts,  that  there  is  a  pattern  of 
violations  of  the  Act's  requirements  which  constitute  a  continuing 
hazard  to  the  health  and  safety  of  miners. 

A  five  member  Mine  Safety  and  Health  Review  Commission  is 
created  as  a  separate  entity.  The  Commission  is  empowered  to  act  in 
panels  of  three  members.  The  Commission  serves  as  the  ultimate  ad- 
ministrative review  body  for  disputed  cases  arising  under  the  new  mine 
safety  act.  An  operator  or  affected  party  or  employee  representative 
may  appeal  to  the  Commission  the  issuance  of  a  closure  order  or  of  any 
proposed  penalty.  Miners  or  their  representative,  or  Operators  may 
contest  to  the  Commission  a  citation  issued  to  an  operator  that  fixes  an 
abatement  period  they  believe  is  unreasonable.  In  all  such  cases,  the 
Commission  is  to  afford  an  opportunity  for  a  hearing.  Administrative 
Law  Judges  of  the  Commission  shall  hear  matters  before  the  Commis- 
sion and  issue  decisions  affirming,  modifying  or  vacating  the  Secre- 
tary's order,  proposed  penalty  or  extending  the  abatement  period  set 
in  the  citation.  A  decision  of  an  ALJ  shall  become  the  final  order  of  the 
Commission  within  40  days  unless  review  is  directed  by  the  Commis- 
sion. The  Commission's  review  of  a  decision  of  the  ALJ  on  appeal  shall 
be  discretionary.  Two  members  of  the  Commission  may  authorize  such 
review.  The  Commission  may  also  review  cases  on  its  own  initiative  and 
remand  cases  to  an  ALJ  for  further  proceedings  where  warranted. 

Persons  adversely  affected  by  the  Commission's  final  order  may 
obtain  a  review  of  such  order  in  any  appropriate  U.S.  court  of  appeals. 
The  Secretary  may  also  obtain  review  or  enforcement  of  any  final 
order  to  the  Commission  in  an  appropriate  U.S.  court  of  appeals. 

Any  such  review  or  enforcement  proceeding  in  the  court  shall  be 
based  on  the  record  developed  before  the  Commission  and  other  plead- 
ings. No  objection  not  argued  before  the  Commission  shall  be  heard 
by  the  Court  (except  in  extraordinar}'  circumstances)  and  findings  of 
fact  by  the  Commission  shall  be  conclusive  if  based  upon  substantial 
evidence  in  the  record  as  a  whole. 

The  health  research  functions  now  performed  by  the  Bureau  of 
Mines  with  regard  to  mine  safety  and  health  will  be  transferred  to  the 
National  Institute  of  Occupational  Safety  and  Health  (NIOSH), 
in  the  Department  of  HEW.  Specifically,  NIOSH  is  authorized  to 
conduct  research  related  to  the  development  of  mine  health  standards 
in  the  same  way  that  it  now  performs  that  function  under  OSHA. 
Safety  research  and  operation  of  the  mine  academy  will  continue  to  be 
conducted  by  the  Secretary  of  the  Interior  in  coordination  with  the 
Secretary  of  Labor. 

The  Provisions  or  S.  717 

The  Committee  believes  that  it  is  essential  that  there  be  a  common 
regulatory  program  for  all  operators  and  equal  protection  under  the 
law  for  all  miners.  Thus,  a  principal  feature  of  the  bill  is  the  establish- 
ment of  a  single  mine  safety  and  health  law  applicable  to  the  entire 
mining  industry.  The  Committee  also  believes  that  the  Coal  Act  should 
serve  as  the  framework  for  this  approach,  but  recognizes  that  a  num- 
ber of  changes  in  the  Act  are  essential  for  the  establishment  of  such 
a  strengthened  mine  safety  and  health  program. 
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TITLE  I 

Title  I  of  S.  717  contains  amendments  to  the  definitions  in  the  Coal 
Act,  which  reflect  both  the  broader  jurisdiction  of  that  A<.t,  and  makes 
refinements  which  nearly  seven  years  of  experience  with  the  adminis- 
tration and  enforcement  of  the  Act  have  indicated  are  necessary. 

Thus,  for  example,  the  definition  of  "mine"  is  clarified  to  include 
the  areas,  both  underground  and  on  the  surface,  from  which  minerals 
are  extracted  (except  minerals  extracted  in  liquid  form  underground) , 
and  also,  all  private  roads  and  areas  appurtenant  thereto.  Also  in- 
cluded in  the  definition  of  "mine"  are  lands,  excavations,  shafts,  slopes, 
and  other  property,  including  impoundments,  retention  dams,  and  tail- 
ings ponds.  These  latter  were  not  specifically  enumerated  in  the  defi- 
nition of  mine  under  the  Coal  Act.  It  has  always  been  the  Committee's 
express  intention  that  these  facilities  be  included  in  the  definition  of 
mine  and  subject  to  regulation  under  the  Act,  and  the  Committee 
here  expressly  enumerates  these  facilities  within  the  definition  of  mine 
in  order  to  clarify  its  intent.  The  collapse  of  an  unstable  dam  at  Buf- 
falo Creek,  West  Virginia,  in  February  of  1972  resulted  in  a  large 
number  of  deaths,  and  untold  hardship  to  downstream  residents,  and 
the  Committee  is  greatly  concerned  that  at  that  time,  the  scope  of  the 
authority  of  the  Bureau  of  Mines  to  regulate  such  structures  under 
the  Coal  Act  was  questioned.  Finally,  the  structures  on  the  surface  or 
underground,  which  are  used  or  are  to  be  used  in  or  resulting  from  the 
preparation  of  the  extracted  minerals  are  included  in  the  definition  of 
"mine".  The  Committee  notes  that  there  may  be  a  need  to  resolve  ju- 
risdictional conflicts,  but  it  is  the  Committee's  intention  that  what  is 
considered  to  be  a  mine  and  to  be  regulated  under  this  Act  be  given  the 
broadest  possibly  interpretation,  and  it  is  the  intent  of  this  Committee 
that  doubts  be  resolved  in  favor  of  inclusion  of  a  facility  within  the 
coverage  of  the  Act. 

Similarly,  the  definition  of  mine  "operator"  is  expanded  to  include 
"any  independent  contractor  performing  services  of  construction  at 
such  mine."  It  is  the  Committee's  intent  to  thereby  include  individuals 
or  firms  who  are  engaged  in  construction  at  such  mine,  or  who  may  be, 
under  contract  or  otherwise,  engaged  in  the  extraction  process  for  the 
benefit  of  the  owner  or  lessee  of  the  property  and  to  make  clear  that  the 
employees  of  such  individuals  or  firms  are  miners  within  the  definition 
of  the  Federal  Mine  Safety  and  Health  Act  of  1977.  In  enforcing  this 
Aet,  the  Secretary  should  be  able  to  issue  citations,  n6tices,  and  orders, 
and  the  Commission  should  be  able  to  assess  civil  penalties  against 
such  independent  contractors  as  well  as  against  the  owner,  operator,  or 
lessee  of  the  mine.  The  Committee  notes  that  this  concept  has  been  ap- 
proved by  the  federal  circuit  court  in  Bitvminous  Coal  Operators' 
Assn.  v.  Secretary  of  the  Interior,  547  F2d  240  (C.A.  4,  1977). 

TITLE  II 

Title  II  of  S.  717  rewrites  and  substantially  revises  title  I  of  the 
Coal  Act.  That  title  contains  the  principal  administrative  and  en- 
forcement sections  of  the  Coal  Act,  and  will  contain  the  en- 
forcement and  administrative  provisions  of  the  new  mine  safety  and 
health  law.  While  title  I  of  the  Coal  Act  contains  a  comprehensive 
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administration  and  enforcement  mechanism  which  has,  in  fact,  served 
as  the  model  for  subsequent  occupational  health  and  safety  legislation, 
including  the  Occupational  Safety  and  Health  Act  and  this  Act,  seven 
years  of  Committee  oversight  into  the  administration  and  enforce- 
ment of  the  Coal  Act  has  demonstrated  that  there  is  a  need  for  certain 
reforms  to  these  procedures.  Difficulties  have  developed  in  the  adminis- 
tration and  enforcement  of  the  Coal  Act  which  need  to  be  corrected, 
so  that  miners  can  be  afforded  maximum  protection. 

While  the  noted  deficiencies  in  the  current  law  will  be  discussed 
more  fully  below,  it  is  useful  to  summarize  them  in  order  to  indicate 
why  the  Committee  felt  these  changes  were  essential.  Basically,  they 
fall  into  two  broad  areas,  standard  making  and  penalty  assessment  and 
collection. 

The  standards  are  the  key  element  in  the  statutory  scheme  to  af- 
ford safe  and  healthful  working  conditions  for  our  nation's  miners.  To 
do  this,  the  mechanism  by  which  standards  are  made  and  revised  must 
be  efficient.  Standards  must  be  generated  on  demonstrated  needs  of 
miners.  This  has  not,  in  the  past,  been  the  case.  Although  the  need 
for  standards  on  impoundments  and  refuse  piles  was  graphically  illus- 
strated  by  the  Buffalo  Creek  tragedy  in  February,  1972,  such  stand- 
ards were  not  proposed  under  the  Coal  Act  until  January  1974,  and 
were  not  finally  promulgated  and  effective  until  November  1975, 
forty-five  months  after  the  Buffalo  Creek  flood.  Standards  for  lighting 
requirements  for  underground  coal  mines,  which  the  1969  Coal  Act 
required  the  Secretary  to  propose  within  nine  months  of  enactment, 
were  not  finally  promulgated  until  October  of  197fr  and  will  not  be 
finally  effective  until  April  of  1978.  The  nearly  non-existent  rate  of 
promulgation  of  improved  health  standards  under  the  Coal  Act  has 
been  a  great  disappointment  to  the  Committee,  and  demonstrates  that 
the  procedure  for  promulgating  health  standards  is  of  the  basic  flaws 
in  the  standard  making  mechanism  of  that  Act. 

The  assessment  and  collection  of  civil  penalties  under  the  Coal  Act 
has  also  been  a  great  disappointment  to  the  Committee.  The  Commit- 
tee firmly  believes  that  the  civil  penalty  is  one  of  the  most  effective 
mechanisms  for  insuring  lasting  and  meaningful  compliance  with  the 
law.  'Simple  comparison  of  the  improvements  in  the  rates  of  fatal  and 
serious  non-fatal  occurrences  in  both  the  coal  industry,  under  the  civil 
penalty  systems,  and  the  metal /non-metallic  industry  under  a  system 
of  no  civil  penalties  clearly  indicates  the  effect,  in  terms  of  improved 
safety  and  health  to  miners,  of  the  civil  penalty  system.  (See  table  1, 
supra,) 

The  civil  penalty  system  under  the  Coal  Act,  has,  since  the  effective 
date  of  that  Act  been  fraught  with  difficulties  which  have  hampered 
its  effectiveness.  The  Secretary's  initial  penalty  assessment  procedures 
was  initially  determined  to  be  improper  by  the  court,  and  a  new  pro- 
cedure was  established.  The  new  procedure  resulted  in  low  initial  as- 
sessments. While  low  penalty  assessments  constitute  one  disturbing 
element  of  the  current  civil  penalty  system,  the  Committee  is  equally 
disturbed  by  the  rather  long  period  of  time  between  citation  of  the 
initial  violation  and  the  final  payment  of  the  penalty  associated  with 
that  violation.  After  the  1976  Scotia  mine  disaster,  the  Labor  Sub- 
committee investigated  the  violation  history  of  that  mine  and  the 
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assessment  and  payment  of  civil  penalties.  Table  2  indicates  that  the 
period  of  time  between  citation  of  the  violation  and  pajrment  of 
penalties  was  too  long  to  constitute  an  effective  inducement  to 
compliance. 

TABLE  2.-SUMMARY  SCHEDULE  OF  AVERAGE  ASSESSMENT  AND  COLLECTION  TIMES  FOR  VIOLATIONS  ON  SCOTIA 
MINE— 1974  THROUGH  THE  FEB.  6,  ORDER  OF  ASSESSMENT 

Average  days  Average  days  Minimum  Maximum 

from  violation  from  violation  days  from  days  from 

to  assess-  to  collec-  violation  to  violation  to 

Category  of  violations                                               ment  date  tion  date  assessment  assessment 


Ventilation  violations,  30CFR,  pt  75,  subpart  D 

Fire  protection  violations,  30  CFR,  pt  75,  subpart  I 

Combustible  materials  and  rock  dusting  violations,  30 
CFR,  pt.  75,  subpart  E 

Electrical  equipment— general,  30  CFR,  pt.  75,  subpart  F. 

Roof  support  violations,  30  CFR,  pt  75,  subpart  C 

Safety  standard  violation  for  surface  work  areas  of  under- 
ground coal  mines,  30  CFR,  pt  77 

Trailing  cable  and  grounding  cable  violations,  30  CFR, 
pt.  7a,  subparts  G  and  H._ 

Maps,  hoisting  and  mantrip  violations,  30  CFR,  pt  75, 
subparts  M  and  0 

Dust  standard  vio!  -tions,  30  CFR,  pt.  70,  subpart  B 

Miscellaneous  violations,  30  CFR,  pL  75,  subpart  R 


198 

181 

270 
259 

91 
114 

413 
342 

203 
191 
194 

272 
252 
259 

98 

62 
124 

345 
345 
317 

272 

343 

115 

353 

225 

297 

62 

345 

208 
237 
229 

250 
267 
287 

135 

47 
62 

270 

750 
442 

The  Committee  firmly  believes  that  to  effectively  induce  compliance, 
the  penalty  must  be  paid  by  the  operator  in  reasonably  close  time 
proximity  to  the  occurrence  of  the  underlying  violation.  A  number 
of  problems  with  the  current  penalty  assessment  and  collection  system 
interfere  with  this.  Final  determinations  of  penalties  are  not  self- 
enforcing,  and  operators  have  the  right  to  seek  judicial  review  of  pen- 
alty determinations,  and  may  request  a  de  novo  trial  on  the  issues  in 
the  U.S.  District  Courts.  This  encourages  operators  who  are  not  pre- 
disposed to  voluntarily  pay  assessed  penalties  to  pursue  cases  through 
the  elaborate  administrative  procedure  and  then  to  seek  redress  in  the 
Courts.  Since  the  District  Courts  are  still  reluctant  to  schedule  trials 
on  these  cases,  and  the  Department  of  Justice  has  been  reluctant  to 
pursue  such  cases  in  the  courts,  the  matters  generally  languish  at  that 
stage,  and  the  penalties  go  uncollected.  In  the  seven  years  since  the 
effective  date  of  the  Coal  Act  virtually  no  penalties  have  been  collected 
as  a  result  of  court  decisions.1 

U.S.  Department  of  the  Interior, 

Office  of  the  Solicitor, 

April  26, 1977. 
Hon.  Griffin  Bell, 
Attomye  General, 
Washington,  D.C. 

Dear  Mr.  Attorney  General:  As  I  am  sure  you  are  aware  the 
Mining  Enforcement  and  Safety  Administration,  a  component  of  the 
Department  of  the  Interior,  is  charged  with  enforcement  of  the  Fed- 
eral Coal  Mine  Health  and  Safety  Act  of  1969,  30  U.S.C.  §  801,  et  seq. 
The  Act  provides  for  the  imposition  of  civil  penalties  for  violation  of 
health  and  safety  standards.  Court  enforcement  of  civil  penalties  im- 

1  This  Interior  Solicitor  has  recently  called  this  matter  to  the  attention  of  the  Attorney 
General. 
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posed  under  the  Act  is  accomplished  through  the  appropriate  United 
States  Attorney  under  the  supervision  and  guidelines  established  by 
the  Assistant  Attorney  General  for  the  Criminal  Division. 

It  is  our  policy  to  have  strong  effective  enforcement  of  the  Coal  Act 
particularly  with  regard  to  the  imposition  and  collection  of  civil  pen- 
alties and  to  this  end  we  have,  or  are  in  the  process  of  initiating  many 
procedural  and  substantive  changes  to  our  existing  methods  of  assess- 
ing and  enforcing  civil  penalties.  It  has  been  brought  to  my  attention 
that  at  present  there  are  numerous  civil  penalty  cases  which  have  been 
referred  to  various  United  States  Attorneys  throughout  the  country 
that  must  be  characterized  as  "overdue"  for  action.  I  believe  that  these 
cases  represent  approximately  five  million  dollars  in  penalties  and  that 
the  primary  backlogs  are  in  three  districts,  i.e.,  the  Western  District 
of  Virginia,  the  Eastern  District  of  Kentucky  and  the  Southern  Dis- 
trict of  West  Virginia. 

It  is  our  opinion  that  forceful  action  must  be  taken  to  aid  these 
districts  to  move  these  cases  forward  to  conclusion.  As  you  can  imag- 
ine the  sheer  volume  of  this  backlog  significantly  hinders  our  ability  to 
conduct  a  strong  enforcement  program.  On  behalf  of  Secretary  An- 
drus,  I  would  appreciate  your  personal  attention  in  working  towards 
a  resolution  of  this  problem.  If  we  can  be  of  any  assistance  in  this 
regard^please  let  me  know. 
Sincerely, 

■      T' . 
Solicitor. 

This  lack  of  compulsion  has  encouraged  the  Department  of  the  In- 
terior to  accept  offers  of  compromise  on  assessed  penalties,  on  the  per- 
haps understandable  rationalization  that  accepting  such  compromises 
would  enable  some  penalties  to  be  collected,  and  would  shorten  the  time 
span  between  underlying  violation  and  payment  of  the  penalty.  The 
result  of  such  compromises,  is  that  the  initial  assessments,  already  too 
low  in  the  Committee's  estimation,  are  often  further  reduced,  and  the 
amounts  actually  paid  by  operators  for  violations  which  are  quite  se- 
rious in  many  cases,  are  a  mere  slap  on  the  wrist — too  little  to  effec- 
tively induce  meaningful  compliance  by  operators  with  the  safety  and 
health  requirements  of  the  law. 

The  administrative  and  enforcement  provisions  of  S.  717,  then,  to  the 
extent  that  they  augment  the  similar  provisions  of  the  Coal  Act,  do  so 
within  the  concept  of  a  comprehensive  safety  and  health  law  appli- 
cable to  the  entire  mining  industry. 

Operator's  duty 

Under  this  legislation,  operators  would  have  the  duty  to  furnish 
miners  places  of  employment  which  are  free  from  recognized  hazards 
that  are  causing  or  likely  to  cause  death  or  harm  to  miners  (Sec. 
101(a) ).  The  purpose  is  to  require  the  elimination  of  recognized  haz- 
ards that  are  not  specifically  covered  by  a  standard.  A  recognized 
hazard  should  be  readily  apparent  to  an  operator,  or  a  hazard  which 
though  not  readily  apparent,  can  be  detected  by  commonly  utilized 
tests  in  the  industry  or  used  by  other  organizations,  governmental  or 
non-governmental,  recognized  in  the  fields  of  industrial  hygiene  or 
industrial  safety. 
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While  this  duty  places  the  primary  responsibility  for  providing  a 
safe  and  healthful  working  environment  on  the  operator,  who,  of 
course,  ultimately  has  the  authority  to  operate  the  mine,  the  Com- 
mittee recognizes  that  creation  and  maintenance  of  a  safe  and  health- 
ful working  environment  is  not  the  task  of  the  operator  alone.  If  the 
purposes  of  this  legislation  are  to  be  achieved,  the  effort  must  be  a  joint 
one,  involving  the  miner  and  his  representative  as  well  as  the  operator. 
Accordingly,  Subsection  (b)  of  Section  101  establishes  the  miner's 
duty  to  comply  with  the  Act  and  its  requirements.  It  is  the  intention 
of  the  Committee  that  this  duty  will  foster  the  necessary  cooperation 
between  miner  and  operators  which  the  Committee  believes  must  be 
encouraged  if  the  nation's  mines  are  to  be  made  truly  safe. 

Thus,  while  miners  are  required  to  comply  with  standards  insofar 
as  they  are  applicable  to  their  own  actions  and  conduct,  except  with 
respect  to  the  penalty  for  smoking  in  a  mine,  (Section  111  (i) ),  neither 
the  bill,  nor  current  law  contemplates  that  citations  and  penalties  be 
issued  against  miners.  Operators  have  the  final  responsibilities  for 
affording  safe  and  healthful  workplaces  for  miners,  and  therefore, 
have  the  responsibility  for  developing  and  enforcing  through  appro- 
priate disciplinary  measures,  effective  safety  programs  that  could  pre- 
vent employees  from  engaging  in  unsafe  and  unhealthful  activity. 

Standard  setting 

S.  717  establishes  procedures  for  the  promulgation,  modification  or 
revocation  of  mandatory  safety  and  health  standards.  By  establishing 
a  timetable  which  governs  each  step  of  the  standards  promulgation 
procedure,  it  seeks  to  eliminate  delays  in  standards-setting. 

Section  102(a)(1)  provides  that  the  standard  promulgation  pro- 
cedure shall  commence  when  the  Secretary  deems  that  there  is  a  dem- 
onstrated need  for  such  a  standard  as  a  result  of  information  which 
he  develops  or  which  comes  to  him  from  other  sources.  While  the  sec- 
tion mentions  some  possible  sources  of  such  information,  that  list  is 
not  intended  to  be  exclusive.  It  is  the  Committee's  intent  that  the  Sec- 
retary consider  recommendations  for  standards  which  come  from  any 
source  with  pertinent  information  or  knowledge  of  mine  safety  or 
health,  industrial  hygiene,  or  similar  fields. 

In  initiating  the  standard  promulgation  procedure  the  Secretary 
may,  in  his  discretion,  make  use  of  an  advisory  committee.  If  the  Sec- 
retary desires  to  use  an  advisory  committee,  he  is  obligated  by  the 
statute  to  give  the  advisory  committee  no  more  than  180  days  within 
which  to  make  its  recommendation  (sec  102(a)(1)),  and  he  must 
publish  his  proposed  rule  in  the  Federal  Register  within  60  days  of 
the  advisory  committee's  recommendation  or  the  reasons  for  his  de- 
termination not  to  do  so.  Where  recommendations,  accompanied  by  ap- 
propriate criteria,  are  received  from  the  National  Institute  for  Oc- 
cupational Safety  and  Health  (XIOSH) ,  the  Secretary  must  within  60 
days  commence  standards  promulgation  procedures.  In  such  circum- 
stances, he  must,  within  the  specified  time  period,  either  refer  the 
matter  to  an  advisory  committee,  publish  a  proposed  standard,  or  pub- 
lish the  reasons  for  a  determination  not  to  issue  a  proposed  standard. 

The  Committee  wishes  to  emphasize  that  the  use  of  advisory  com- 
mittees in  the  standard  making  process  is  discretionary.  This  discre- 
tion is  given  to  the  Secretary  so  that  he  has  a  clear  mandate  to  utilize 
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an  advisory  committee  if  he  so  chooses,  and  not  to  indicate  that  the 
Committee  expects  the  Secretary  to  use  advisory  committees  in  con- 
nection with  any  specific  standard  setting. 

While  S.  717  does  not  retain  the  present  requirement  in  the  Coal 
Act  (Sec.  101(c))  for  "pre-proposal  consultation"  with  interested 
parties,  the  bill  would  not  preclude  the  Secretary  from  engaging  in 
such  consultations,  since  the  Secretary  has  the  clear  authority  and 
responsibility  to  consult  with  interested  parties  in  connection  with 
standard  making.  Pre-proposal  consultation  often  has  been  a  useful 
tool  for  the  Secretary,  and  the  Committee  concurs  that  such  consulta- 
tion does  not  require  chartering  of  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act.  Consultations  may  include  persons 
of  the  various  interests  and  viewpoints,  be  open  to  the  public  and  when- 
ever possible  be  announced  in  the  Federal  Register.  Transcripts  of 
such  meetings  are  not  required. 

After  publication  of  a  proposal  in  the  Federal  Register,  interested 
persons  have  a  period  of  30  days  within  which  to  file  written  com- 
ments. The  Committee  recognizes  that  in  certain  cases,  as  where  a 
complex  or  highly  technical  proposal  is  published,  or  when  a  major 
revision  of  existing  standards  is  undertaken,  it  may  be  desirable  to  ex- 
tend the  comment  period.  S.  717  provides  that  the  Secretary  may 
extend  the  comment  period  upon  a  finding  of  good  cause  published 
in  the  Federal  Register, 

If  a  hearing  is  requested,  the  Secretary  must  publish  a  notice  of 
hearing  within  60  days  of  the  close  of  the  comment  period.  Any  hearing 
must  commence  within  60  days  after  publication  of  the  notice  of 
hearing. 

In  conducting  such  hearings,  the  Secretary  is  authorized  to  estab- 
lish procedural  rules  which  will  enable  him  to  fulfill  his  duty  to 
develop  a  record  necessary  to  fully  explain  the  pertient  facts  and  issues 
in  the  most  efficient  and  expeditious  manner  possible.  It  is  essential 
that  undue  delay,  or  redundancy,  or  prolixity  of  evidence  be  avoided. 
A  transcript  shall  be  made  of  the  informal  hearing  and  is  to  be  made 
available  to  the  public. 

The  bill  expressly  provides  that  the  standards  setting  hearings  be 
conducted  in  accordance  with  the  provisions  of  section  553  of  title  5 
of  the  United  States  Code  and  that  the  requirements  of  sections  556 
and  557  of  that  title  would  not  be  applicable.  The  Committee  believes 
that  formal  proceedings,  involving  trial-type  hearings,  based  on  full 
cross-examination  of  witnesses  and  credibility  findings,  with  burden 
of  proof  requirements  on  the  agency,  are  completely  inappropriate  to 
the  development  and  promulgation  of  standards.  Proceedings  under 
section  553  would  serve  to  avoid  opportunities  for  confusion  and  delays 
in  effectuating  the  Act's  goals  and,  at  the  same  time,  provide  an  ade- 
quate means  for  the  Secretary  to  obtain  the  information  necessary 
to  the  development  of  standards  to  protect  miners.  However,  it  is 
anticipated,  to  insure  fairness,  that  the  Secretary  will  issue  necessary 
rules  to  assure  that  all  interested  parties  have  ample  opportunity  to 
participate  in  these  proceedings,  including  the  right,  limited  by  the 
need  to  avoid  undue  delays,  to  make  oral  presentations. 

The  bill  authorizes  the  Secretary  to  subpena  witnesses  and  evidence 
which  he  believes  relevant  and  necessary  in  connection  with  any  rule- 
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making  activity  under  this  section.  While  it  is  anticipated  that,  in 
most  cases,  the  necessary  information  will  be  provided  voluntarily, 
this  provision  is  intended  to  assure  that  the  Secretary  has  the  means 
to  obtain  data  which  may  otherwise  not  be  forthcoming  that  would 
assist  in  the  development  of  standards.  The  Committee  notes  that  this 
subpena  power  is  discretionary.  Any  requirement  that  the  Secretary 
is  obliged  to  subpena  evidence  before  proceeding  to  issue  a  standard  is 
inconsistent  with  the  prompt,  informal,  legislative-type  rulemaking 
hearings  contemplated  by  this  Act.  The  Secretary  is,  however,  em- 
powered to  use  subpenas  if  he  deems  it  necessary  to  responsible 
rulemaking.  . 

Within  90  days  of  the  certification  of  the  hearing  record  (or  of  the 
close  of  the  comment  period  if  no  hearing  is  requested),  the  Secretary 
is  required  to  issue  his  final  rule  or  to  make  a  determination  not  to 
issue  the  proposed  rule.  Such  rule  or  the  Secretary's  determination 
not  to  issue  a  rule  must  be  published  in  the  Federal  Register  with  the 
reasons  for  such  determination. 

S.  717  eliminates  the  possibility  of  the  lengthy  standard  promulgat- 
ing procedures,  which  have  too  often  been  experienced  under  the 
current  Coal  and  Metal  Acts,  by  putting  a  closure  date  on  the  several 
steps  of  the  process.  Once  the  standard  promulgation  procedure  be- 
gins, it  is  regulated  within  a  specific  statutory  time  frame.  This  proce- 
dure should  facilitate  more  expeditious  promulgation  of  standards. 
At  the  same  time,  however,  the  Committee  realizes  that  despite  the 
exercise  of  good  faith,  the  Secretary  may  in  certain  cases  be  unable 
to  meet  the  time  limitations.  Failure  to  meet  the  time  frames  in  such 
cases  should  not  be  grounds  for  challenging  the  validity  of  the 
standard. 

The  Committee  recognizes  that  it  may  be  necessary  to  delay  the 
effective  date  of  a  mandatory  health  or  safety  standard  where  exist- 
ing technology  or  apparatus  is  not  available  to  meet  a  standard  or 
in  other  appropriate  circumstances.  Sec.  102(a)(4)(D)  permits  the 
Secretary  to  delay  the  effective  date  only  for  such  reasonable  period 
as  the  secretary  determines  may  be  necessary  to  insure  effective 
compliance. 

Review  of  Standards 

S.  717  provides  for  review  of  standards  in  the  Circuit  Court.  The 
Committee  intends  that  the  procedures  under  this  section  shall  be  the 
exclusive  means  for  testing  the  validity  of  standards  and  that  the 
validity  of  standards  shall  not  be  subject  to  collateral  attacks  before 
tjie  Commission  or  in  other  types  of  enforcement  proceedings.  The 
Committee  believes  that  the  proper  time  to  raise  objections  to  a  stand- 
ard is  at  the  time  that  the  standard  is  proposed  and  being  promul- 
gated, and  it  should  be  the  duty  of  all  concerned  parties  to  insure  the 
development  of  the  most  complete  record  within  the  administrative 
standards  setting  procedure. 

While  the  right  to  participate  in  the  judicial  review  process  is  not 
limited  to  those  who  participated  in  the  administrative  standards 
setting  process,  the  bill  provides  that  objections  that  have  not  been 
urged  in  the  administrative  rulemaking  proceedings  may  not  be  con- 
sidered by  the  appeals  court  unless  the  failure  or  neglect  to  raise  the 
objection  is  excused  because  of  extraordinary  circumstances. 
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Persons  adversely  affected  by  a  standard  must  seek  judicial  review 
of  the  validity  of  such  standard  within  sixty  days  after  promulga- 
tion. By  limiting  the  time  within  which  judicial  review  of  promul- 
gated standards  may  be  sought,  it  is  intended  to  give  maximum  final- 
ity to  mandatory  standards  once  promulgated  and  thereby  increase 
the  certainty  of  the  government's  regulations. 

In  reviewing  standards,  the  Committee  intends  the  Court  of  Ap- 
peals to  apply  the  arbitrary  and  capricious  test,  the  criterion  usually 
applied  to  rules  issued  in  accordance  with  the  procedures  in  section 
553  of  Title  5  of  the  United  States  Code.  This  test  would  require  the 
reviewing  court  to  scrutinize  the  Secretary's  action  to  determine 
whether  it  was  rational  in  light  of  the  evidence  before  him  and  reason- 
ably related  to  the  law's  purposes,  and  is,  in  the  Committee's  view, 
the  appropriate  test  for  judicial  review  of  legislative-type  proceed- 
ings involving  policy  judgments  in  areas  where  specific  factual  find- 
ings cannot  always  realistically  be  made. 

Toxic  materials  and  harmful  physical  agents 

The  bill  also  provides  for  the  promulgation  of  standards  dealing 
with  toxic  substances,  and  harmful  physical  agents.  Section  102(a)  (5) 
(A)  of  the  bill  requires  that  standards  dealing  with  toxic  materials 
and  harmful  physical  agents  shall  most  adequately  assure,  on  the  basis 
of  the  best  available  evidence,  that  no  miner  will  suffer  material  im- 
pairment of  health  or  functional  capacity  even  if  such  miner  has  regu- 
lar exposure  to  hazards  dealt  with  by  such  standard  for  the  period 
of  his  working  life.  The  Secretary's  authority  under  this  section  in- 
cludes not  only  the  promulgation  of  standards  covering  individual 
substances  but  also  standards  covering  classes  or  groups  of  substances. 
The  Committee  believes  that  "generic"  standards  of  this  kind  may 
often  provide  more  effective  protection  to  miners.  The  committee  be- 
lieves that  the  overriding  consideration  in  setting  health  standards 
dealing  with  toxic  substances  and  harmful  physical  agents  must  be 
the  protection  of  the  health  of  miners. 

This  section  further  provides  that  "other  considerations"  in  the 
setting  of  health  standards  are  "the  latest  available  scientific  data  in 
the  field,  the  feasibility  of  the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws."  While  feasibility  of  the  stand- 
ard may  be  taken  into  consideration  with  respect  to  engineering  con- 
trols, this  factor  should  have  a  substantially  less  significant  role.  Thus, 
the  Secretary  may  appropriately  consider  the  state  of  the  engineering 
art  in  industry  at  the  time  the  standard  is  promulgated.  However,  as 
the  circuit  courts  of  appeals  have  recognized,  occuptional  safety  and 
health  statutes  should  be  viewed  as  "technology- forcing"  legislation, 
and  a  proposed  health  standard  should  not  be  rejected  as  infeasible 
"when  the  necessary  technology  looms  on  today's  horizon".  (AFL- 
OIO  v.  Brennan,  530  F.  2d  109)  (CA  3  1975) ;  Society  of  Plastics 
Industry  v.  OSHA,  509  F.  2d  1301  (CA  2)  cert.  den.  427  992  (1975). 

Similarly,  information  on  the  economic  impact  of  a  health  standard 
which  is  provided  to  the  Secretary  of  Labor  at  a  hearing  or  during  the 
public  comment  period,  may  be  given  weight  by  the  Secretary.  In 
adopting  the  language  of  section  102(a)  (5)  (A),  the  Committee  wishes 
to  emphasize  that  it  rejects  the  view  that  cost  benefit  ratios  alone  may 
be  the  basis  for  depriving  miners  of  the  health  protection  which  the 
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law  was  intended  to  insure.  The  Committee  concurs  with  the  judicial 
constitution  that  standards  may  be  economically  feasible  even  though 
from  the  standpoint  of  employers,  they  are  "financially  burdensome 
and  affect  profit  margins  adversely"  (I.U.D.  v.  Hodgson  499  F.  2d 
647  (D.C.  Cir.  1974)).  Where  substantial  financial  outlays  are  needed 
in  order  to  allow  industry  to  reach  the  permissible  limits  necessary  to 
protect  miners,  other  regulatory  strategies  are  available  to  accom- 
modate economic  feasibility  and  health  considerations.  These  strategies 
could  include  deling  implementation  of  certain  provisions  or  re- 
quirements of  standards  in  order  to  allow  sufficient  time  for  engineer- 
ing controls  to  be  put  in  place  or  a  delay  in  the  effective  date  of  the 
standard. 

Section  102(a)  (5)  (B)  of  the  bill  requires  the  Secretary  of  Health, 
Education  and  Welfare  to  study  toxic  materials  or  harmful  physical 
agents  found  in  mines  and  determine  those  which  are  potentially  toxic 
at  the  concentrations  in  which  they  are  used  or  found  in  a  mine.  The 
Secretary  of  HEW  must  submit  a  list  of  such  determinations  to  the 
Secretary  within  18  months  from  the  date  of  enactment  and  on  a  con- 
tinuing basis  thereafter.  As  feoon  as  possible  after  preparing  the  list, 
the  Secretary  of  HEW  must  develop  pertinent  criteria  regarding  any 
such  substances  determined  to  be  toxic  or  any  such  physical  agents 
and  shall  submit  such  to  the  Secretary  as  developed.  Within  60  days 
of  receipt  of  any  such  criteria,  the  Secretary  must  commence  rulemak- 
ing proceedings  for  any  toxic  material  or  harfmul  physical  agent  not 
adequately  covered  by  existing  regulations,  pursuant  to  the  provisions 
of  Sec.  102  ( a )  or  publish  his  determination  not  to  do  so. 

Labels  or  other  forms  of  warnings;  medical  examinations 

Section  102(a)  (6)  of  the  bill  requires  that  a  standard  that  is  promul- 
gated must  prescribe  the  use  of  labels  or  other  oppropriate  forms  of 
warning  to  insure,  as  necessary,  that  miners  are  apprised  of  all  hazards 
to  which  they  are  exposed,  relevant  symptoms  and  appropriate  emer- 
gency treatment,  and  proper  conditions  and  precautions  of  safe  use 
or  exposure.  While  labels  are  useful  in  apprising  miners  of  the  hazards 
to  which  they  are  exposed,  in  many  circumstances  other  forms  of  warn- 
ing may  be  equally  or  more  effective.  It  is  not  intended  that  labels  be 
prescribed  indiscriminately,  because  as  labels  proliferate,  their  effec- 
tiveness will  be  diminished.  The  Secretary,  in  determining  the  most 
effective  means  of  apprising  miners  of  hazards,  should  bear  in  mind 
the  diminished  effectiveness  that  may  result  from  excess  labelling,  and 
should  consider  other  means  of  informing  miners  of  hazards,  such  as 
safety  and  health  training  of  requiring  periodic  briefings  of  miners. 
Section  102(a)(6)  of  the  bill  requires  the  Secretary  to  include  in 
health  standards,  where  appropriate,  the  requirement  that  miners  be 
given  periodic  medical  examinations.  The  Committee  intends  that  the 
operator  must  bear  the  cost  of  providing  such  medical  examinations 
or  tests.  Such  medical  examinations  are  intended  to  be  for  the  benefit 
of  miners,  and  are  for  the  purpose  both  of  testing  the  adequacy  of  the 
standard  and  testing  whether  the  miner  has  been  subjected  to  material 
impairment  of  health  or  functional  capacity  as  a  result  of  exposure  to 
the  substance  or  hazard.  As  such,  the  medical  examinations  are  a  key 
aspect  of  the  health  standards.  To  encourage  miners  to  take  such  medi- 
cal examinations,  this  section  requires  the  Secretary  to  issue  appropri- 
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ate  standards  requiring  that  miners  who,  as  a  result  of  these  examina- 
tions, are  determined  to  have  suffered  material  impairment  of  health 
or  functional  capacity  as  a  result  of  exposures  be  reassigned  to  posi- 
tions where  they  will  not  be  so  exposed;  and  that  they  continue  to 
receive  compensation  at  no  less  than  the  regular  rate  for  miners  in  the 
classification  such  miner  held  immediately  prior  to  transfer.  This 
"regular  rate"  is  to  include  any  subsequent  salary  increase  received  by 
miners  in  the  classification  such  miners  held  immediately  prior  to 
transfer.  These  requirements  would  be  enforced  through  the  issuance 
of  appropriate  citations,  orders  and  penalties  under  sections  105  and 
106.  In  addition,  under  section  106(c),  it  would  ^e  unlawful  for  an 
operator  to  discriminate  against  a  miner  who  is  the  subject  of  medical 
examination  and  potential  transfer  under  the  provisions  of  a  standard 
issued  under  this  section. 

Special  standards  making 

S.  717  also  makes  provision  for  special  standard  promulgation  to 
deal  with  situations  resulting  from  the  combination  of  existing  laws 
into  a  single  law  and  from  extraordinary  circumstances. 

a.  Existing  mandatory  standards. — Existing  mandatory  standards 
under  both  the  Coal  and  the  Metal  Act  are  carried  over  and  became 
mandatory  standards  under  S.  717  until  such  time  as  they  may  be 
amended,  modified  or  revoked  by  the  Secretary.  As  is  the  case  under 
the  Coal  Act,  S.  717  requires  that  all  new  or  revised  standards  promul- 
gated by  the  Secretary  must  afford  the  same  level  of  protection  which 
is  provided  by  current  standards. 

b.  Existing  revisory  standards  wnder  the  Metal  Act. — Because 
advisory  standards  are  inconsistent  with  the  enforcement  scheme  en- 
visioned by  the  bill,  section  301(b)(2)  of  S.  717  provides  a  special 
procedure  for  study  of  the  existing  advisory  standards  under  the 
Metal  Act.  Within  60  days  of  enactment,  the  Secretary  shall  establish 
an  Advisory  Committee  to  review  the  current  advisory  standards  and 
to  recommend,  within  180  days,  which  of  the  advisory  standards  should 
be  promulgated  as  new  mandatory  standards.  A  special  abbreviated 
rulemaking  procedure  is  provided  for  such  promulgation.  All  health 
and  safety  standards  contemplated  by  S.  717  are  to  be  mandatory 
standards.  The  bill  uses  the  phrase  "mandatory  health  and  safety 
standard"  because  this  is  a  defined  term  under  the  Coal  Act  and  this 
bill.  The  use  of  the  term  "mandatory  standard"  should  not  be  inter- 
preted to  mean  that  there  also  will  be  non-mandatory  standards. 

c.  Emergency  temporary  standards. — Section  102(b)  of  the  bill 
authorizes  the  Secretary  to  issue  emergency  temporary  standards  in 
situations  of  grave  danger  to  miners,  without  first  going  through  the 
statutory  rulemaking  procedures.  Three  points  concerning  this  provi- 
sion bear  emphasis. 

First,  this  provision  is  designed  to  allow  the  Secretary  to  react 
qu:ckly  to  grave  dangers  which  threaten  miners  before  those  dangers 
manifest  themselves  in  serious  or  fatal  injuries  or  illnesses.  The  Com- 
mittee emphp^izes  that  these  provisions  should  not  be  interpreted  as 
suggesting  that  a  record  of  fatalities  or  serious  injuries  is  necessary 
before  an  emergency  temporary  standard  can  be  issued.  Disasters, 
fatalities,  and  disabilities  are  the  very  thinsrs  this  provision  is  de- 
signed to  prevent.  The  Committee,  therefore  intends  that  emergency 
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temporary  standards  should  be  issued  under  this  section  when  the 
Secretary  determines  that  miners  are  exposed  to  a  working  environ- 
ment which  contains  dangers  with  the  potential  to  threaten  human  life, 
health  and  safety  and  there  is  no  adequate  enforceable  safety  or  health 
standard  to  protect  them  against  that  potential.  Waiting  until  those 
dangers  manifest  themseleves  as  fatalities  or  disabling  injuries  or  ill- 
nesses, frustrates  the  purpose  of  the  provision. 

Second,  this  provision  does  not  exclude  any  particular  classes  of 
grave  dangers  from  those  for  which  an  emergency  temporary  stand- 
ard is  available.  For  example,  it  is  intended  that  emergency  tempor- 
ary standards  be  issued  in  response  to  grave  dangers  that  are  of  novel 
as  well  as  of  longstanding  causes;  or  of  dangers  that  result  from 
conditions  whose  harmful  potential  has  just  been  discovered,  or  from 
those  to  which  large  numbers  of  miners  are  being  newly  exposed.  To 
exclude  any  kind  of  grave  danger  would  contradict  the  basic  purpose 
of  emergency  temporary  standards — protecting  miners  from  grave 
dangers.  That  a  danger  has  gone  unremedied  should  not  be  a  bar  to 
issuing  an  emergency  standard.  Indeed,  if  such  is  the  case,  the  need 
for  prompt  action  is  that  much  more  pressing. 

Third,  once  the  Secretary  has  identified  a  grave  danger  that  threat- 
ens miners  the  Committee  expects  the  Secretary  to  issue  an  emergency 
temporary  standard  as  quietly  as  possible,  not  necessarily  waiting 
until  he  can  investigate  how  well  that  grave  danger  is  being  managed 
or  controlled  in  particular  mines. 

The  Committee  fully  realizes  the  serious  nature  of  permitting  the 
Secretary  to  issue  an  enforceable  standard  without  hearings  and  other 
means  of  more  precisely  determining  in  advance  the  myriad  ramifi- 
cations of  his  actions.  These  provisions  do  not  require  the  Secretary 
to  prove  the  existence  of  a  grave  danger  as  a  matter  of  record  evi- 
dence prior  to  taking  action,  Tmt  permit  him  to  take  immediate  action 
as  a  matter  of  preventive  policy.  In  short,  the  Committee  realizes  the 
need  to  act  quickly  where,  in  the  judgment  of  the  Secretary,  a  grave 
danger  to  miners  exists.  To  strike  a  balance  between  these  two  con- 
siderations, the  bill  permits  the  emergency  temporary  standard  to 
remain  in  effect  for  only  nine  months. 

After  the  emergency  temporary  standard  is  issued,  the  Secretary 
shall  initiate  the  rule  making  process  pursuant  to  Sec.  102(a)  in  which 
all  views  can  be  carefully  considered  in  connection  with  the  issuance 
of  a  permanent  standard. 

(d)  Safety  and  Health  Standards  for  More  Construction  Workers. — 
The  Committee  recognizes  that  in  some  instances  the  health  and  safety 
standards  applicable  to  mining  operations  may  not  adequately  address 
the  hazards  faced  by  workers  engaged  in  mine  construction.  For  this 
reason,  Section  102(a)  (7)  requires  the  Secretary,  to  the  extent  prac- 
ticable, to  promulgate  standards  which  will  apply  to  mine  construction 
activity  which  takes  place  on  the  surface  in  a  separate  section  of  the 
regulations,  so  that  mine  construction  workers  and  contractors  and 
inspectors  will  have  them  available  in  one  place  for  ready  reference. 
These  should  include  all  mining  standards  which  could  be  applicable 
to  construction  activity  as  well  as  other  standards,  such  as  OSHA 
standards,  which  may  also  be  applicable  to  mine  construction  hazards. 
The  requirement  that  standards  be  separately  promulgated  does  not 


613 


25 

relieve  construction  operators  from  complying  with  the  requirements 
of  the  Act  generally,  including  the  general  duty  clause. 

The  Committee  believes  that  construction  workers  engaged  in  under- 
ground construction  are  generally  exposed  to  the  same  hazards  as  are 
underground  miners.  For  this  reason,  the  bill  does  not  require  the 
promulgation  of  separate  standards  for  underground  construction,  as 
the  Committee  believes  that  it  would  be  extraordinarily  difficult  for  the 
Secretary  to  determine  which  of  the  mandatory  health  and  safety 
standards  applicable  to  underground  mining  activity  would  or  would 
not  apply  to  underground  construction  work  as  well. 

The  Committee  notes  that  in  addition  to  mandatory  standards  appli- 
cable to  all  operators,  operators  are  also  subject  to  the  requirement 
set  out  in  the  various  mine  by  mine  compliance  plans  required  by 
statute  or  regulation.  The  requirements  of  these  plans  are  enforceable 
as  if  they  were  mandatory  standards.  Such  individually  tailored  plans, 
with  a  nucleus  of  commonly  accepted  practices,  are  the  best  method 
of  regulating  such  complex  and  potentially  multifaceted  problems  as 
ventilation,  roof  control  and  the  like.  The  Committee  notes  with  ap- 
proval that  individual  mine  plan  adoption  and  implementation  pro- 
cedures have  been  sustained  by  the  federal  Court  of  Appeals  for  the 
District  of  Columbia  circuit  {Ziegler  Coal  Company  v.  Secretary  of 
the  Interior,  536  F.2d  398,  (1976).  Thus,  the  Committee  fully  expects 
the  individual  mine  plan  technique  to  continue  to  be  utilized  by  the 
Secretary  in  appropriate  circumstances.  The  Committee  cautions  that 
while  the  operator  proposes  a  plan  and  is  entitled,  as  are  the  miners 
and  representatives  of  miners  to  further  consultation  with  the  Secre- 
tary over  revisions,  the  Secretary  must  independently  exercise  his 
judgment  with  respect  to  the  content  of  such  plans  in  connection  with 
his  final  approval  of  the  plan.  The  operator  and  the  representative  of 
miners  are  entitled  to  full  and  prompt  judicial  review  of  plan  contents, 
under  Section  102(f). 

Variances  from  standards 

S  717  provides  that,  variances  from  existing  standards  may  be 
granted  by  the  Secretary  in  two  circumstances : 

(1)  A  variance  may  be  granted  for  the  performance  of  research 
in  connection  with  safety  or  health  matters  (Sec.  102(c)) ;  and  (2) 
a  variance  may  be  granted  in  cases  where  the  Secretary  finds  that 
alternative  means  of  performing  the  work  exist  which  are  as  safe  and 
healthful  as  would  be  afforded  if  the  standard  were  in  effect,  or  that 
the  application  of  the  standard  at  a  particular  mine  would  diminish 
the  health  or  safety  of  the  miners  (Sec.  102 (d) ) . 

In  all  cases,  it  is  the  Committee's  expectation  that  such  variances 
not  be  granted  unless  the  petitioner  can  clearly  demonstrate  that 
miners  who  work  under  such  variances  will  be  exposed  to  no  greater 
risks  than  they  would  be  exposed  to  had  no  such  variance  been  granted. 
The  Committee's  intention  is  that  in  all  such  cases,  the  working  condi- 
tions be  no  less  safe  and  healthful  than  those  contemplated  by  the 
standard.  It  is  the  Committee's  intention  that  the  affected  miners  and 
the  public  be  notified  of  the  Secretary's  decision  to  grant  research 
variances.  It  is  further  the  Committee's  intention  that  miners  and  their 
representatives  be  informed  of  the  application  for  variances  by  ap- 
propriate means  in  addition  to  the  requirement  of  publication  in  the 
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Federal  Register  and  afforded  an  opportunity  to  participate  fully  in 
any  proceeding  which  could  result  in  the  granting  of  a  variance  under 
Section  102(d),  and  provision  is  made  that  any  interested  party  shall 
be  afforded  an  opportunity  for  a  public  hearing  on  the  issue.  The 
language  of  Section  102(d)  is  based  on  Section  301(c)  of  the  Coal 
Act,  and  it  is  the  Committee's  intention  that  variances  will  be  granted 
under  this  section  on  a  case-by-case,  mine-by-mine  basis.  Section  102 
(e)  also  retains  the  prohibition  on  granting  variances  for  the  manda- 
tory health  standards  promulgated  under  title  II  of  the  Coal  Act 
prior  to  the  effective  date  of  this  Act.  However,  variances  may  be 
granted  for  mandatory  health  standards  promulgated  after  the  effec- 
tive date  of  this  Act. 

INSPECTIONS,    INVESTIGATIONS,   AND   RECORDKEEPING 

Purpose  and  advance  notice 

Frequent  inspections  and  investigations  are  authorized  under  Sec- 
tion 104  for  a  variety  of  purposes,  such  as  determining  whether  or  not 
there  is  compliance  with  mandatory  safety  and  health  standards  or 
with  any  requirement  of  the  Act,  including  the  general  duty  require- 
ments of  Section  101 ;  and  to  assist  the  Secretary  in  developing  im- 
proved standards  or  procedures.  Moreover,  it  is  important  that,  ex- 
cept for  inspections  by  the  Secretary  of  Health,  Education,  and 
Welfare,  no  advance  notice  of  an  inspection  be  given  to  any  person. 

Number  of  inspections 

Section  104(a)  would  require  that  the  Secretary  of  Labor  conduct 
at  least  four  inspections  a  year  of  each  underground  mine  in  its 
entirety  and  two  inspections  a  year  of  each  surface  mine  in  its  en- 
tirety. The  present  Coal  Act  requires  a  minimum  of  four  such  inspec- 
tions per  year  of  underground  mines  and  the  Metal  Act  requires  only 
one  such  inspection  annually.  While  this  provision  sets  a  minimum 
number  of  inspections,  the  Committee  notes  that  the  bill  also  requires 
the  Secretary  to  increase  the  number  of  inspections  required  based  on 
guidelines  which  he  develops.  It  is  expected  that  should  the  Secretary 
require  additional  resources  to  meet  this  inspection  burden,  such  re- 
sources would  be  made  available  through  the  normal  appropriations 
process. 

The  bill  also  authorizes  the  Secretary  to  establish  special  inspection 
schedules  for  mines  which  liberate  more  than  200,000  cubic  feet 
of  methane  or  other  explosive  gases  per  day. 

The  Department  of  the  Interior,  under  the  Coal  Act,  administra- 
tively defined  "excessive  quantities"  of  explosive  gases  as  one  million 
cubic  feet  liberated  with  a  twenty- four  hour  period,  which,  at  this 
time,  includes  57  mines.  During  consideration  of  S.  1302  in  the  94th 
Congress,  the  Committee  discussed  whether  this  administrative  de- 
finition subjected  a  sufficient  number  of  mines  to  the  more  frequent 
inspection  schedule.  It  was  noted,  for  instance,  that  the  Scotia  Mine, 
which  liberated  about  240,000  cubic  feet  of  methane  per  day,  was  not, 
under  the  Department's  guidelines,  subject  to  the  more  frequent  in- 
spection requirements  of  this  section,  despite  the  fact  that  that  mine 
was  the  gassiest  mine  in  the  district  in  which  it  was  located. 
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The  provision  in  Sec.  104(h)  requires  inspection  once  each  ten  days 
of  mines  liberating  500,000  cubic  feet  of  such  gasses  per  day,  which  is 
consistent  with  current  MESA  administrative  practices;  and  inspec- 
tion once  each  15  days  for  mines  liberating  200,000  cubic  feet  of  such 
gasses  per  day.  The  Committee  believes  strongly  that  such  measures 
will  insure  that  mines  which  liberate  more  than  200,000  cubic  feet  of 
methane  or  other  explosive  gasses  during  a  twenty- four  hour  period 
are  given  adequate  attention  and  impose  a  reasonable  inspection  bur- 
den on  the  Secretary.  These  mines  must  be  inspected  frequently  enough 
to  insure  that  explosions  such  as  the  ones  which  occurred  at  the  Scotia 
Mine  can  be  averted  through  assiduous  inspection. 

Right  of  entry 

oection  104(a)  authorizes  the  Secretary  of  Labor  and  the  Secretary 
of  Health,  Education,  and  Welfare  to  enter  upon,  or  through  any  mine 
for  the  purpose  of  making  any  inspection  or  investigation  under  this 
Act.  This  is  intended  to  be  an  absolute  right  of  entry  without  need 
to  obtain  a  warrant.  The  Committee  notes  with  approval  the  decision 
of  the  three-judge  Federal  Court  in  Youghiogheny  &  Ohio  Coal  Com- 
pany v.  Morton,  364  F.  Supp.  45  (S.D.  Ohio  1973)  which  holds  the 
parallel  provision  of  the  Coal  Act  permitting  unannounced  warrant- 
less inspection  of  coal  mines  constitutional.  Safety  conditions  in  the 
mining  industry  have  been  pervasively  regulated  by  Federal  and 
State  law.  The  Committee  intends  tx>  grant  a  broad  right-of -entry  to 
the  Secretaries  or  their  authorized  representatives  to  make  inspec- 
tions and  investigations  of  all  mines  under  this  Act  without  first 
obtaining  a  warrant.  This  intention  is  based  upon  the  determination 
by  legislation.  The  Committee  notes  that  despite  the  progress  made 
in  improving  the  working  conditions  of  the  nation's  miners  under 
present  regulatory  authority,  mining  continues  to  be  one  of  the  na- 
tion's most  hazardous  occupations.  Indeed,  in  view  of  the  notorious 
ease  with  which  many  safety  or  health  hazards  may  be  concealed  if 
advance  warning  of  inspection  is  obtained,  a  warrant  requirement 
would  seriously  undercut  this  Act's  objectives. 

The  Committee  has  specifically  adopted  the  prohibition  on  advance 
notice  of  inspections  which  is  currently  the  rule  under  the  Coal  Act, 
and  rejects  the  provision  of  the  Metal  Act  which  permits  such  advance 
notice. 

Taking  of  testimony 

Section  104(b)  gives  to  the  Secretary  of  Labor  the  authority  to  is- 
sue subpoenas  for  the  attendance  and  testimony  of  witnesses  and  the 
production  of  evidence  under  oath.  This  authority  is  limited  to  in- 
vestigations, and  not  mspections.  Implicit  in  the  authority  to  require 
testimonv  and  the  production  of  evidence  under  oath  is  the  authority 
for  the  Secretary  of  Labor  or  his  authorized  representative  to  adminis- 
ter oaths  for  purposes  of  this  provision. 

Recordkeeping 

The  bill  in  Section  104(c)  (1)  gives  the  Secretaries  broad  authority 
to  prescribe  recordkeeping  requirements  which  are  necessary  to  the  en- 
forcement of  the  Act  or  for  developing  inproved  safety  and  health 
standards. 
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A  concurrent  right  of  access  by  the  Secretaries  to  these  records  is 
also  given.  Regulations  may  additionally  require  operators  to  them- 
selves conduct  periodic  inspections  of  mines,  to  include,  but  not  limited 
to  firebossing,  preshaft  inspections,  or  methane  and  dust  monitoring. 

Section  104(c)  (4)  of  the  bill  contains  separate  requirements  con- 
cerning the  reporting,  recording  and  investigating  of  accidents  and  of 
death  or  injuries.  Such  investigations  shall  be  made  and  records  kept 
whether  or  not  the  accident  results  in  injury  or  death.  Every  accident 
must  be  investigated  by  an  operator  both  to  determine  its  cause  and 
to  ascertain  the  means  to  prevent  recurrence.  This  provision  reasserts 
the  Committee's  view  that  the  primary  responsibility  for  mine  safety 
and  health  is  the  operator's  and  requires  the  operator  to  maintain  a 
continuing  program  for  mine  safety  and  health.  Such  accidents  may 
forwarn  mine  operators  of  potential  hazards,  and  they  should  thus  be 
investigated,  and  remedial  action  should  be  taken  regardless  of 
whether  actual  injuries  occurred.  The  operator  is  required  to  keep  a 
record  of  his  actions  to  prevent  recurrence  of  similar  accidents.  These 
records  are  available  for  inspection  bv  interested  persons. 

Section  104(d)  provides  that  the  Secretary,  in  promulgating  regu- 
lations regarding  the  keeping  of  records,  and  in  other  means  of  ob- 
taining information,  do  so  in  a  manner  which  minimizes  the  burden  on 
operators  consistent  with  his  need  to  efficiently  and  effectively  perform 
his  enforcement  responsibilities.  It  is  the  Committee's  intention,  how- 
over,  that  in  trying  to  minimize  the  record  keeping  burden  on  opera- 
fors.  the  Secretary  bear  in  mind  that  the  primary  obiective  of  the  Act 
is  the  assurance  of  the  health  and  safety  of  miners.  The  bill  therefore 
olaces  this  requirement  on  the  Secretary,  and  the  Secretary  :s  determ- 
inations are  to  be  final.  Tn  this  respect,  the  Committee  recognizes  that 
adequate  investigation  of  accidents  by  operators  assists  operators  to 
develop  responsive  and  responsible  in-house  safety  and  health  pro- 
grams. Further,  it  is  not  the  intention  of  the  Committee  to  distinguish 
mines  by  their  size  with  respect  to  the  applicability  or  enforcement  of 
mandatory  health  and  safety  standards. 

The  right  of  miners  and'  miners?  representatives  to  aecom / 
inspectors 
Section  104(e)  contains  a  provision  based  on  that  in  the  Coal  Act. 
requiring  that  representatives  of  the  operator  and  miners  be  permitted 
fo  accompany  inspectors  in  order  to  asist  in  conducting  a  full  inspec- 
tion. It  is  not  intended,  however,  that  the  absence  of  such  participation 
vitiate  any  citations  and  penalties  issued  as  a  result  of  an  inspection. 
The  opportunity  to  participate  in  pre-or  post-inspection  conferences 
has  also  been  provided.  Presence  of  a  representative  of  miners  at  open- 
ing conference  helps  miners  to  know  what  the  concerns  and  focus  of 
the  inspector  will  be,  and  attendance  at  closing  conference  will  en- 
able miners  to  be  fully  apprised  of  the  results  of  the  inspection.  It  is 
the  Committee's  view  that  such  participation  will  enable  miners  to 
understand  the  safety  and  health  requirements  of  the  Act  and  will  en- 
hance miner  safety  and  health  awareness.  To  encourage  such  miner 
narticipation  it  is  the  Committee?s  intention  that  the  miner  who  par- 
ticipates in  such  inspection  and  conferences  be  fullv  compensated  bv 
the  operator  for  time  thus  spent.  To  provide  for  other  than  full  com- 
pensation would  be  inconsistent  with  the  purpose  of  the  Act  and  would 
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unfairly  penalize  the  miner  for  assisting  the  inspector  in  performing 
his  duties.  The  Committee  also  recognizes  that  in  some  circumstances, 
the  miners,  the  operator  or  the  inspector  may  benefit  from  the  partici- 
pation of  more  than  one  representative  of  miners  in  such  inspection  or 
conferences,  and  this  section  authorizes  the  inspector  to  permit  addi- 
tional representatives  to  participate. 

Accidents 

The  unpredictability  of  accidents  in  mines  and  uncertainty  as  to  the 
circumstances  surrounding  them  requires  that  the  Secretary  or  his 
authorized  representative  be  permitted  to  exercise  broad  discretion  in 
order  to  protect  the  life  or  to  insure  the  safety  of  any  person.  The 
^rant  of  authority  in  Section  104  (i)  to  take  appropriate  actions  and 
in  Section  104(j)  to  issue  orders  is  intended  to  provide  the  Secretary 
with  flexibility  in  responding  to  accident  situations,  including  the  is- 
suance of  withdrawal  orders.  Further,  the  circumstances  surrounding 
the  accident  may  be  such  that  an  order  necessary  to  preserve  evidence 
may  be  appropriate.  It  is  intended  that  by  preventing  possible  destruc- 
tion of  evidence,  the  S^retary  may  be  better  able  to  determine  the 
cause  of  the  accident  and  thereby  prevent  the  future  occurrence  of  a 
similar  accident. 

Inspection  on  the  request  of  miners 

S.  717  carries  over  an  important  right  granted  to  miners  under  the 
Coal  Act,  the  right  to  request  inspections  by  the  Secretary  of  mines 
which  the  miners  have  reasonable  grounds  to  believe  to  be  dangerous. 
The  provision,  Section  104(f)  (1)  expands  the  protection  which  is  cur- 
rently offered  only  to  representatives  of  miners  under  the  Coal  Act. 
The  provision  makes  clear  that  any  representative  of  miners,  or  any 
individual  miner  may  request  such  an  inspection.  Such  requests  must 
be  in  writing,  signed  by  the  miner  or  miners'  representative,  and  must 
specify  the  alleged  violation  or  imminent  danger  situation  which  is 
pelieved  to  exist.  Under  this  provision  the  Secretary  shall  conduct  an 
inspection  upon  receipt  of  such  a  request,  and  serve  upon  the  mine 
operator  a  copy  of  the  request  no  later  than  the  time  of  inspection.  The 
Committee  is  aware  of  the  need  to  protect  miners  against  possible 
discrimination  because  they  file  complaints,  and  accordingly,  the  Sec- 
tion requires  that  the  name  of  the  person  filing  the  complaint  and  the 
names  of  any  miners  referred  to  in  the  complaint  not  appear  on  the 
copy  of  the  complaint  which  is  served  on  the  mine  operator.  While 
other  provisions  of  the  bill  carefully  protect  miners  who  are  discrimi- 
nated against  because  they  exercise  their  rights  under  the  Act,  the 
Committee  feels  that  strict  confidentiality  of  complainants  under  Sec- 
tion 104(f)  (1)  is  absolutely  essential. 

To  assure  that  complaints  are  being  responded  to,  the  section  re- 
quires that  upon  completion  of  any  inspection  and  determination  that 
the  violation  or  danger  alleged  does  not  exist,  the  Secretary  must 
inform  the  complainant. 

While  Section  104(f)  (1)  requires  that  such  complaints  be  written, 
and  signed  by  the  complaining  party,  the  Committee  does  not  intend 
to  preclude  the  Secretary's  response  to  unwritten  or  unsigned  com- 
plaints. The  Committee  notes  that  MESA  currently  maintains  an  in- 
ward WATS  line  (an  "800"  number)  for  the  express  purpose  of  re- 
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ceiving  complaints  about  hazardous  conditions  in  mines.  The  Secretary 
must  respond  to  appropriate  complaints  under  Section  104(f)  (1),  but 
he  need  not  necessarily  follow  up  on  complaints  that  do  not  meet  the 
requirements  of  that  section. 

Finally,  Section  104(f)  (2)  permits  miners  or  their  representatives 
to  notify  inspectors  of  suspected  violations  or  hazards  which  they  be- 
lieve may  exist  in  the  mine  while  the  inspector  is  at  the  mine  premises. 

Both  of  these  provisions  are  based  on  the  Committee's  firm  belief 
that  mine  safety  and  health  will  generally  improve  to  the  extent  that 
miners  themselves  are  aware  of  mining  hazards  and  play  an  integral 
part  in  the  enforcement  of  the  mine  safety  and  health  standards. 

Citations  and  orders 

Section  105(a)  provides  that  if,  upon  inspection  or  investigation, 
the  Secretary  or  his  representative  believes  an  operator  has  violated 
this  Act  or  any  standard,  rule,  order  or  regulation  promulgated  pur- 
suant to  this  Act,  he  shall  with  reasonable  promptness  issue  a  citation 
to  the  operator.  There  may  be  occasions  where  a  citation  will  be  de- 
layed because  of  the  complexity  of  issues  raised  by  the  violations, 
because  of  a  protracted  accident  investigation,  or  for  other  legitimate 
reasons.  For  this  reason,  section  105(a)  provides  that  the  issuance  of 
a  citation  with  reasonable  promptness  is  not  a  jurisdictional  prere- 
quisite to  any  enforcement  action.  Citations  shall  describe  with  par- 
ticularity the  nature  of  the  violation,  and  fix  a  reasonable  time  for 
the  violation's  abatement. 

The  Committee  believe  that  rapid  abatement  of  violations  is  essen- 
tial for  the  protection  of  miners.  A  violation  of  a  standard  which  con- 
tinues unabated  constitutes  a  potential  threat  to  the  health  and  safety 
of  miners.  Therefore,  if  the  violation  is  not  eliminated  by  abatement 
in  the  specified  period  of  time,  the  miners  should  be  withdrawn  from 
the  area  affected  by  the  violation  until  the  violation  is  abated.  Section 
105(b)  provides  the  Secretary  with  such  authority  upon  a  determina- 
tion that  the  violation  has  not  been  totally  abated  within  the  original 
or  subsequently  extended  abatement  period,  and  that  the  abatement 
period  should  not  be  further  extended. 

The  Committee  intends  that  withdrawal  orders  shall  be  issued  when 
there  has  been  a  failure  to  abate  violations  within  the  time  specified 
in  the  citation.  A  withdrawal  order  is  properly  issued  under  this  sec- 
tion if  an  inspector  finds  during  the  same  or  subsequent  inspection  of 
the  mine  that  an  operator  has  failed  to  abate  a  violation.  For  example, 
if  a  citation  is  issued  with  an  abatement  period  of  one  hour,  and  the 
violation  is  not  abated  in  that  time,  the  authorized  representative  shall 
issue  a  withdrawal  order  under  this  section  when  he  follows-up  on  the 
citation,  whether  such  follow-up  is  on  the  same  or  a  subsequent 
inspection. 

Operators  may  seek  Commission  review  of  such  withdrawal  orders 
for  failure  to  abate  under  section  106.  In  the  case  of  failure  to  abate 
pursuant  to  the  requirements  of  a  citation,  the  Secretary  may  propose 
daily  penalties  of  up  to  $1,000  per  day  under  section  111(b). 

Unwarranted  failure  closure  orders 

Section  105(c)  contains  another  sanction,  carried  over  from  the  Coal 
Act  but  not  present  in  the  Metal  Act;  the  unwarranted  failure  clo- 
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sure  order.  Like  the  failure  to  abate  closure  order  of  section  105(b), 
the  unwarranted  failure  order  recognizes  that  the  law  should  not  tol- 
erate miners  continuing  to  work  in  the  face  of  hazards  resulting  from 
conditions  violative  of  the  Act  which  the  operator  knew  of  or  should 
have  known  of  and  had  not  corrected. 

The  "unwarrantable  failure''  remedy  first  found  its  way  into  coal 
mine  safety  law  with  the  Federal  Coal  Mine  Safety  Act  Amendments 
of  1965. 

The  current  Coal  Act  continues  this  provision  in  Section  104(c) 
which  provides  that  where  an  inspector  finds  a  violation  which,  while 
not  causing  imminent  danger,  could  "significantly  and  substantially 
contribute  to  the  cause  and  effect  of  a  mine  safety  and  health  hazard" 
(the  so-called  "gravity"  test),  and  where  the  violation  was  the  result 
of  the  operator's  "unwarrantable  failure"  to  comply  with  the  Act,  the 
inspector  shall  so  note  such  findings  in  his  notice  of  violations.  The 
section  further  provides  that  if  within  the  same  or  a  subsequent  inspec- 
tion within  90  days  the  inspector  finds  "another  violation  of  any  man- 
datory *  *  *  standard  and  finds  such  violation  to  be  also  caused  by  an 
unwarrantable  failure  of  such  operator  to  so  comply",  then  the  in- 
spector shall  issue  an  order  requiring  all  miners  to  be  removed  from 
the  affected  area.  When  an  order  has  been  issued  pursuant  to  Section 
104(c)(1),  and  subsequent  inspection  which  revea-s  "the  existence  in 
such  mine  of  violations  similar  to  those  which  [triggered  the  104(c)  (1) 
ordered] ",  the  inspector  shall  promptly  issue  a  withdrawal  order  under 
Section  104(c)  (2)  on  each  such  occurrence  until  an  inspection  of  the 
mine  in  its  entirety  shows  "no  similar  violations." 

The  Interior  Board  of  Mine  Operations  Appeals  has  until  recently 
taken  an  unnecessarily  and  improperly  strict  view  of  the  "gravity  test" 
and  has  required  that  the  violation  be  so  serious  *s  to  very  closely  ap- 
proach a  situation  of  "imminent  danger",  Eastern  Associate*  Coal 
Corporation,  3  IBMA  331  ( 1974) . 

The  Cr"nmittee  notes  with  approval  that  the  Board  of  Mine  Opera- 
tions Appeals  has  reinterpreted  the  "significpnt  and  substantial"  lan- 
guage in  Alabama  By-Products  Corp.,  7  IBMA  85,  and  ruled  that 
only  notices  for  purely  technical  violations  could  not  be  issued  under 
Sec.  104(c)(1). 

The  Board  there  held  that  "an  inspector  need  not  find  a  risk  of 
serious  bodily  harm,  let  alone  death"  in  oixkr  to  issue  a  notice  under 
Section  104(c)(1). 

The  Board's  holding  in  Alabama  By-Products  Corporation  is  con- 
sistent wiih  the  Committee's  intention  that  the  unwarranted  failure 
citation  is  appropriately  used  for  all  violations,  whether  or  not  they 
create  a  hazard  which  poses  a  danger  to  miners  as  long  as  they  arc  not 
of  a  purely  technical  nature.  The  Committee  assume  ^,  however,  that 
when  "technical"  violations  do  pose  a  health  or  safety  danger  to  min- 
ers, and  are  the  result  of  an  "unwarranted  failure"  the  unwarranted 
failure  notice  will  be  issued. 

The  other  decisional  limitation  on  the  use  of  this  sanction  has  been 
the  rather  narrow  interpretation  of  the  term  "unwarrantable  failure". 

The  Board  has  recently  reinterpreted  the  phrase  "unwarrantable 
failure  to  comply"  to  mean  "the  failure  of  an  operator  to  abate  a 
condition  or  practice  constituting  a  violation  of  a  mandatory  standard 
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li  knew  or  should  have  Known  existed,  or  the  failure  to  abate  such  a 
condition  or  practice  because  of  indifference  or  lack  of  reasonable 
care/'  Ziegler  Coal  Co.,  7 IBMA  280. 

The  Committee  approves  the  recent  decision  of  the  Board  of  Mine 
Operations  Appeals  in  Ziegler  Coal  Co.  which  liberalized  the  interpre- 
tation of  the  term  "unwarrantable  failure." 

Finally,  Section  104(c)  (2)  of  the  Coal  Act  provides  that  the  inspec- 
tion which  permits  the  operator  to  revert  back  to  Section  104(c)  (1) 
must  disclose  no  "similar"  violations.  MESA  has  enforced  this  provi- 
sion to  require  that  the  inspection  must  disclose  no  "unwarrantable" 
violations,  whether  or  not  the  violations  found  are  substantively  simi- 
lar to  the  violation  upon  which  the  order  or  notice  was  based.  This  is 
consistent  with  the  Committee's  intention,  and  Section  105(c)(2)  of 
S.  717  has  clarified  this  language  to  specifically  state  that  the  inspec- 
tion shall  disclose  no  "unwarranted  violations." 

These  decisions  have  considerably  restored  the  unwarrantable  failure 
closure  order  as  an  effective  and  viable  enforcement  sanction,  and  it  is 
for  that  reason  that  S.  717  retains  this  sanction  in  essentially  the  same 
form  in  Sec.  105  (c) . 

Pattern  of  violations 

Section  105(d)  provides  a  new  sanction  which  requires  the  issuance 
of  a  withdrawal  order  to  an  operator  who  has  an  established  pattern 
of  health  and  safety  violations  which  are  of  such  a  nature  as  could  sig- 
nificantly and  substantially  contribute  to  the  cause  and  effect  of  mine 
health  and  safety  hazards.  The  need  for  such  a  provision  was  force- 
fully demonstrated  during  the  investigation  by  the  Subcommittee  on 
Labor  of  the  Scotia  mine  disaster  which  occurred  in  March  1976  in 
Eastern  Kentucky.  That  investigation  showed  that  the  Scotia  mine, 
as  well  as  other  mines,  had  an  inspection  history  of  recurrent  viola- 
tions, some  of  which  were  tragically  related  to  the  disasters,  which  the 
existing  enforcement  scheme  was  unable  to  address.  The  Committee's 
intention  is  to  provide  an  effective  enforcement  tool  to  protect  miners 
when  the  operator  demonstrates  his  disregard  for  the  health  and  safety 
of  miners  through  an  established  pattern  of  violations. 

Section  105(d)(1)  provides  that  if  the  compliance  record  of  the 
operator  demonstrates  a  pattern  of  violation  of  health  or  safety  stand- 
ards which  are  of  a  "significant  and  substantial"  nature,  he  shall  be 
given  written  notice  that  such  pattern  exists.  This  notice  advises  the 
operator  of  the  determination  that  a  pattern  exists,  and  that  if,  upon 
any  inspection  within  90  days  after  the  issuance  of  notice,  any  violation 
of  a  standard  which  is  also  of  a  "significant  and  substantial"  nature  is 
found,  an  order  of  withdrawal  will  be  issued. 

The  withdrawal  order  will  remain  in  effect  until  it  has  been  deter- 
mined that  the  violation  which  resulted  in  the  order  has  been  abated. 

Once  a  withdrawal  order  has  been  issued  under  section  105(d)  (1), 
and  a  subsequent  inspection  of  the  mine  discloses  another  violation  of 
a  nature  which  could  significantly  and  substantially  contribute  to  the 
cause  and  effect  of  a  safety  or  health  hazard,  a  withdrawal  order  shall 
be  issued  under  Section  105(d)(2),  and  such  order  shall  remain  in 
effect  until  the  violation  which  gave  rise  to  the  order  has  been  abated. 
Subsequent  to  this,  the  operator  is  subject  to  the  issuance  of  further 
105(d)(2)   withdrawal  orders  until  an  inspection  of  the  mine  in  its 
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entirety  discloses  no  violations  of  any  safety  and  health  standards 
which  could  significantly  and  substantially  contribute  o  he  cause  and 
effect  of  a  mine  health  or  safety  hazard.  (Section  105 (d)  (6)). 

This  sequence  parallels  the  current  unwarrantable  failure  sequence 
of  the  Coal  Act,  and  the  unwarranted  failure  sequence  of  Section  105 
(c)  of  the  bill.  The  Committee  believes  that  this  additional  sequence 
and  closure  sanction  is  necessary  to  deal  with  continuing  violations  ol 
the  Act's  standards.  The  Committee  views  the  105(d)  (1)  notice  as 
indicating  to  both  the  mine  operator  and  the  Secretary  that  there 
exists  at  that  mine  a  serious  safety  and  health  management  problem, 
one  which  permits  continued  violations  of  safety  and  health  standards. 
The  existence  of  such  a  pattern,  should  signal  to  both  the  operator  and 
the  Secretary  that  there  is  a  need  to  restore  the  mine  to  effective  safe 
and  healthful  conditions  and  that  the  mere  abatement  of  violations 
as  they  are  cited  is  insufficient. 

It  is  the  Committee's  intention  to  grant  the  Secretary  in  Section 
105(d)(4)  broad  discretion  in  establishing  criteria  for  determining 
when  a  pattern  of  violations  exists. 

The  Secretary's  criteria  will  necessarily  have  to  be  broad  enough  to 
encompass  the  varied  mining  activities  within  the  Act's  coverage.  The 
Committee  intends  that  the  criteria  make  clear  that  a  pattern  may  be 
established  by  violations  of  different  standards,  a*  well  as  by  viola- 
tions of  a  particular  standards.  Moreover,  while  the  Committee  con- 
siders that  a  pattern  is  more  than  an  isolated  violation,  pattern  does 
not  necessarily  mean  a  prescribed  number  of  violations  of  predeter- 
mined standards  nor  does  it  presuppose  any  element  of  intent  or  state 
of  mind  of  the  operator.  As  experience  with  this  provision  increases, 
the  Secretary  may  find  it  necessary  to  modify  the  criteria,  and  the 
Committee  intends  that  the  Secretary  continually  evaluate  the  criteria 
for  this  purpose. 

Comparison  of  Section  105(c)  and  105  (d) 

The  violation  which  sets  into  motion  the  enforcement  sequence  under 
Section  105(c)  must  be  of  a  "significant  and  substantial"  nature  and 
must  be  the  result  of  the  operator's  "unwarranted  failure"  to  comply. 
Under  Section  105(d)  there  is  no  requirement  that  the  violations  es- 
tablishing the  pattern  of  offense  be  a  result  of  the  operator's  "unwar- 
ranted failure",  only  that  they  be  of  a  "significant  and  substantial" 
nature.  The  meaning  of  "significant  and  substantial"  as  established 
under  Section  105  (c)  should  also  apply  in  Section  105  (d) . 

Section  105(c)  (1)  provides  that  a  citation  for  a  violation  is  issued 
to  the  operator.  Under  Section  105(d)(1),  the  operator  is  given  a 
notice  of  the  fact  that  the  pattern  of  violations  has  been  established. 
The  purpose  of  the  notice  is  to  advise  the  operator  that  the  next  viola- 
tion of  a  "significant  and  substantial"  nature  will  result  in  the  issuance 
of  an  order.  Both  subsections  contain  a  90  day  period  after  the  issuance 
of  the  citation  or  notice  within  which  the  order  must  be  covered  to 
establish  the  sequence. 

The  order  under  Section  105(c)  (1)  or  105(c)  (2)  is  based  upon  a 
determination  that  the  violation  was  due  to  the  operator's  "unwar- 
ranted failure"  to  comply.  However,  under  Section  105(d)(1)  or 
105(d)  (2)  the  order  is  issued  if  the  violation  was  of  a  "significant  and 
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substantial"  nature,  irrespective  of  whether  the  violation  was  the 
result  of  an  "unwarranted  failure"  to  comply. 

Both  Sections  105(c)  and  105(d)  require  an  inspection  of  the  mine 
in  i*s  entirety  in  order  to  break  the  sequence  of  the  issuance  of  orders. 
However,  Section  105(c)  requires  that  the  inspection  must  reveal  no 
"unwarranted"  violations,  and  under  Section  105(d)  the  inspection 
must  reveal  no  violations  of  a  "significant  and  substantial"  nature. 

It  is  the  Committee's  intention  that  the  Secretary  or  his  authorized 
representative  may  have  both  enforcement  tools  available,  and  that 
they  can  be  used  simultaneously  if  the  situation  warrants.  For  ex- 
ample, where  an  operator  has  been  given  a  Section  105(c)  citation  and 
a  Section  105(d)  notice,  and  thereafter  an  inspection  discloses  a  vio- 
lation of  a  "significant  and  substantial"  nature  and  which  is  also  "un- 
warranted", the  operator  will  be  issued  both  an  order  under  Section 
105(c)  and  an  order  under  Section  105(d).  The  requirements  to  break 
the  sequence  in  Sections  105(c)  and  105(d)  differ,  and  are  intended  to 
be  satisfied  individually. 

Enforcement  Procedure 

The  procedure  for  enforcement  of  the  Ace  is  based  upon  the  proce- 
dure under  the  Coal  Act.  After  an  inspection,  the  Secretary  shall  with- 
in a  reasonable  time  serve  the  operator  by  certified  mail  with  the 
proposed  penalty  to  be  assessed  for  any  violations.  The  bill  requires 
that  the  representative  of  miners  at  the  mine  also  be  served  with  the 
penalty  proposal.  To  promote  fairness  to  operators  and  miners  and 
encourage  improved  mine  safety  and  health  generally,  such  penary 
proposals  must  be  forwarded  to  the  operator  and  miner  representative 
promptly.  The  Committee  notes,  however,  that  there  may  be  circum- 
stances, although  rare,  when  prompt  proposal  of  a  penalty  may  not  be 
possible,  and  the  Committee  does  not  expect  that  the  failure  to  pro- 
pose a  penalty  with  promptness  shall  vitiate  any  proposed  penalty 
proceeding. 

Section  106(a)  requires  that  unless  a  proposed  penalty  is  contested 
to  the  Commission  within  fifteen  working  days  of  receipt  by  the  opera- 
tor, the  Secretary's  proposed  penalty  shall  become  the  final  order  of 
the  Commission  and  shall  not  be  reviewable  by  any  court.  Such  final 
orders  shall  be  enforceable  or  collectable  in  any  court  und*  r  the  pro- 
visions of  the  Act.  The  Committee  believes  that  requiring  thai;  in- 
dividuals who  intend  to  contest  a  proposed  penalty  assessment  to  do 
so  promptly  furthers  the  objective  of  the  Act.  Penalty  matters  should 
be  finally  determined  as  quickly  as  possible.  The  Committee  notes  that 
contestants  are  required  under  this  provision  to  notify  the  Commission 
of  their  intention  to  contest  penalty  proposals  within  fifteen  days,  and 
that  the  Commission  would  then  subsequently  schedule  such  matters 
for  hearing  before  an  Administrative  Law  Judge.  For  this  reason, 
the  Committee  does  not  believe  that  fifteen  days  is  an  unreasonably 
short  period  of  time  to  expect  a  contestant  to  so  notify  the  Commission. 

Section  106(b)  indicates  that  the  Secretary  is  to  similarly  notify  op- 
erators and  miners'  representatives  when  he  believes  that  an  operator 
has  failed  to  abate  a  violation  within  the  specified  abatement  period. 
In  most  cases,  a  failure  to  abate  closure  order  will  have  been  issued 
pursuant  to  Section  105  (b) .  The  notice  of  proposed  penalty  to  opera- 
tors in  such  cases  shall  state  that  a  105(b)  order  has  been  issued  and 
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the  penalty  provided  by  Section  111(b)  of  the  Act  shall  also  be  pro- 
posed. This  penalty  shall  be  proposed  in  addition  to  the  penalty  for 
the  underlying  violation  required  by  Section  111(a)  of  the  Act. 

The  time  limitations  for  notifying  the  Commission  of  the  intent  to 
contest  penalty  proposals  set  forth  in  Section  106(a)  shall  apply  in 
these  cases.  While  there  is  no  provision  for  temporary  or  interim  relief 
from  abatement  requirements  generally,  Section  106(b)  does  authorize 
the  Commission,  under  certain  circumstances  designed  to  assure  that 
the  health  and  safety  of  miners  shall  not  be  threatened,  to  grant  limited 
or  temporary  relief  from  further  abatement  requirements  once  the 
initial  abatement  period  has  run  and  a  failure  to  abate  closure  order 
has  been  issued  under  Section  105  (b) . 

Protection  of  miners  against  discrimination 

If  our  national  mine  safety  and  health  program  is  to  be  truly  effec- 
tive, miners  will  have  to  play  an  active  part  in  the  enforcement  of  the 
Act.  The  Committee  is  cognizant  that  if  miners  are  to  be  encouraged 
to  be  active  in  matters  of  safety  and  health,  they  must  be  protected 
against  any  possible  discrimination  which  they  might  suffer  as  a  result 
of  their  participation.  The  Committee  is  also  aware  that  mining  often 
takes  place  in  remote  sections  of  the  country,  and  in  places  where  work 
in  the  mines  offers  the  only  real  employment  opportunity. 

Section  106(c)  of  the  bill  prohibits  any  discrimination  against  a 
miner  for  exercising  any  right  under  the  Act.  It  should  also  be  noted 
that  the  class  protected  is  expanded  from  the  current  Coal  Act.  The 
prohibition  against  discrimination  applies  to  miners,  applicants  for 
employment,  and  the  miners'  representatives.  The  Committee  intends 
that  the  scope  of  the  protected  activities  be  broadly  interpreted  by  the 
Secretary,  and  intends  it  to  include  not  only  the  filing  of  complaints 
seeking  inspection  under  Section  104(f)  or  the  participation  in  mine 
inspections  under  Section  104(e),  but  also  the  refusal  to  work  in  con- 
ditions which  are  believed  to  be  unsafe  or  unhealthful  and  the  refusal 
to  comply  with  orders  which  are  violative  of  the  Act  or  any  standard 
promulgated  thereunder,  or  the  participation,  by  a  miner  or  his  repre- 
sentative in  any  administrative  and  judicial  proceeding  under  the  Act. 

The  legislation  protects  a  miner  from  discrimination  because  he  "is 
the  subject  of  medical  evaluation  and  potential  transfer  under  a  stand- 
ard published  pursuant  to  section  102."  Under  section  102,  standards 
promulgated  by  the  Secretary  must  provide;  as  appropriate,  that 
where  it  is  determined  as  a  result  of  a  physical  examination  that  a 
miner  may  suffer  material  impairment  of  health  or  functional  capacity 
by  reason  of  his  exposure  to  a  hazard  covered  by  a  standard,  the  miner 
shall  be  removed  from  such  exposure  and  reassigned;  and  that  the 
miner  transferred  shall  continue  to  receive  compensation  for  his  work 
at  no  less  than  the  regular  rate  of  pay  for  miners  in  the  classification 
the  miner  held  prior  to  transfer.  The  Committee  intends  section  106(c) 
to  bar,  as  discriminatory,  the  termination  or  laying-off  of  a  miner  in 
such  circumstances,  or  his  transfer  to  another  position  with  compensa- 
tion at  less  than  the  regular  rate  of  pay  for  the  classification  held  by 
the  miner  prior  to  transfer.  The  relief  provided  under  section  106(c) 
is  in  addition  to  that  provided  under  sections  105  (a)  and  (b)  and  106 
for  violations  of  standards. 
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The  listing  of  protected  rights  contained  in  section  106(c)(1)  is 
intended  to  be  illustrative  and  not  exclusive.  The  wording  of  section 
106(c)  is  broader  than  the  counterpart  language  in  section  110  of  the 
Coal  Act  and  the  Committee  intends  section  106(c)  to  be  construed 
expansively  to  assure  that  miners  will  not  be  inhibited  in  any  way  in 
exercising  any  rights  afforded  by  the  legislation.  This  section  is  in- 
tended to  give  miners,  their  representatives,  and  applicants,  the  right 
to  refuse  to  work  in  conditions  they  believe  to  be  unsafe  or  unhealthful 
and  to  refuse  to  comply  if  their  employers  order  them  co  violate  a 
safety  and  health  standard  promulgated  under  the  law.  The  Committee 
intends  to  insure  the  continuing  vitality  of  the  various  judicial  inter- 

Cretations  of  section  110  of  the  Coal  Act  which  are  consistent  with  the 
road  protections  of  the  bill's  provisions;  See,  e.g.,  Phillips  v.  IB  MA, 
500  F.2d  772;  Mumey  v.  Morton,  507  F.2d  1202.  The  Committee  also 
intends  to  cover  within  the  ambit  of  this  protection  any  discrimination 
against  a  miner  which  is  the  result  of  the  safety  training  provisions  of 
Section  116  or  the  enforcement  of  those  provisions  under  Section 
105(f). 

Whenever  protected  activity  is  in  any  manner  a  contributing  factor 
to  the  retaliatory  conduct,  a  rinding  of  discrimination  should  be  made. 

It  is  the  Committee's  intention  to  protect  miners  against  not  only 
the  common  forms  of  discrimination,  such  as  discharge,  suspension, 
demotion,  reduction  in  benefits,  vacation,  bonuses  and  rates  of  pay,  or 
changes  in  pay  and  hours  of  work,  but  also  against  the  more  subtle 
forms  of  interference,  such  as  promises  of  benefit  or  threats  of  reprisal. 
It  should  be  emphasized  that  the  prohibition  against  discrimination 
applies  not  only  to  the  operator  but  to  any  other  person  directly  or  in- 
directly involved. 

The  bill  requires  the  Secretary  to  rigorously  enforce  these  rights 
with  discrimination  complaints  receiving  high  priority. 

The  bill  provides  that  a  miner  may,  within  60  days  after  a  viola- 
tion occurs,  file  a  complaint  with  the  Secretary.  While  this  time-limit 
is  necessary  to  avoid  stale  claims  being  brought,  it  should  not  be  con- 
strued strictly  where  the  filing  of  a  complaint  is  delayed  under  justi- 
fiable circumstances.  Circumstances  which  could  warrant  the  extension 
of  the  time-limit  would  include  a  case  where  the  miner  within  the  60 
day  period  brings  the  complaint  to  the  attention  of  another  agency  or 
to  his  employer,  or  the  miner  fails  to  meet  the  time  limit  because  he  is 
misled  as  to  or  misunderstands  his  rights  under  the  Act. 

The  Secretary  must  initiate  his  investigation  within  15  days  of  re- 
ceipt of  the  complaint,  and  immediately  file  a  complaint  with  the 
Commission,  if  he  determines  that  a  violation  has  occurred.  The  Secre- 
tary is  also  required  under  section  106(c)  (3)  to  notify  the  complainant 
within  90  days  whether  a  violation  has  occurred.  It  should  be  empha- 
sized, however,  that  these  time- frames  are  not  intended  to  be  jurisdic- 
tional. The  failure  to  meet  any  of  them  should  not  result  in  the  dis- 
missal of  the  discrimination  proceedings ;  the  complainant  should  not 
be  prejudiced  because  of  the  failure  of  the  Government  to  meet  its  time 
obligations. 

The  Secretary's  investigation  of  matters  alleged  in  the  complaint 
must  commence  within  fifteen  days  of  receipt  of  the  complaint.  Upon 
determining  that  the  complaint  appears  to  have  merit,  the  Secretary 
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shall  seek  an  order  of  the  Commission  temporarily  reinstating  the 
complaining  miner  pending  final  outcome  of  the  investigation  and 
complaint.  The  Committee  feels  that  this  temporary  reinstatement  is 
an  essental  protection  for  complaining  miners  who  may  not  be  in  the 
financial  position  to  suffer  even  a  short  period  of  unemployment  or 
reduced  income  pending  the  resolution  of  the  discrimination  com- 
plaint. To  further  expedite  the  handling  of  these  cases,  the  section  re- 
quires that  upon  completion  of  the  investigation  and  determination 
that  the  provisions  of  this  section  have  been  violated,  the  Secretary 
must  immediately  petition  the  Commission  for  appropriate  relief. 

In  proceedings  before  the  Commission  brought  by  the  Secretary, 
miner,  applicants,  or  their  representatives,  may  present  additional 
evidence  in  their  own  behalf.  In  addition,  under  section  106(c)  (3).  if 
the  Secretary  determines  that  no  violation  has  occurred,  the  complain- 
ant has  the  right  within  30  days  of  receipt  of  the  Secretary's  "deter- 
mination, to  file  an  action  on  his  own  behalf  before  the  Commission.  If 
the  Secretary  has  provided  a  procedure  for  the  miner  to  appeal  a 
negative  determination  within  the  Department  of  Labor,  the  thirty- 
day  period  will  not  commence  until  such  appeal  procedures  have  been 
exhausted.  Further,  as  mentioned  above  in  connection  with  the  time 
for  filing  complaints,  this  thirty-day  limitation  may  be  waived  by  the 
court  in  appropriate  circumstances  for  excusable  failure  to  meet  the 
requirement.  The  Committee  also  intends  to  afford  a  complainant  the 
right  to  institute  an  action  on  his  own  behalf  before  the  Commission 
if  the  Secretary,  in  the  exercise  of  his  discretion,  settles  a  case  brought 
under  section  106(c)  (2)  on  terms  unsatisfactory  to  the  complainant. 

It  is  the  Committee's  intention  that  the  Secretary  propose,  and  that 
the  Commission  require,  all  relief  that  is  necessary  to  make  the  com- 
plaining party  whole  and  to  remove  the  deleterious  effects  of  the  dis- 
criminatory conduct  including,  but  not  limited  to  reinstatement  with 
full  seniority  rights,  back-pay  with  interest,  and  recompense  for  any 
special  damages  sustained  asa  result  of  the  discrimination.  The  spe- 
cified relief  is  only  illustrative.  Thus,  for  example,  where  appropriate, 
the  Commission  should  issue  broad  cease  and  desist  orders  and  in- 
clude requirements  for  the  posting  of  notices  by  the  operator. 

Procedure  to  counteract  dangerous  conditions 

Section  108(a)  provides  that,  if  upon  any  inspection  or  investiga- 
tion, the  Secretary's  representative  finds  an  imminent  danger  exists,  he 
shall  determine  the  affected  area  and  issue  a  withdrawal  order  barring 
all  persons  except  those  referred  to  in  section  105(b)  from  such  area. 
The  issuance  of  an  order  under  this  subsection  shall  not  preclude  the 
issuance  of  a  citation  under  section  105  or  the  proposing  of  a  penalty 
under  section  111.  A  section  108  order  shall  be  issued  whenever  an 
inspector  "finds  that  conditions  or  practices  in  such  mine  are  such  that 
an  imminent  danger  exists  .  .  .,"  and  the  withdrawal  order  shall  not 
be  lifted  until  "the  conditions  and  practices  which  caused  such  immi- 
nent danger  no  longer  exist."  If  miners  are  to  receive  the  continuing 
protection  that  Congress  intends  inspectors  and  operators  must  look 
to  the  underlying  conditions  and  practices  causing  an  imminent  dan- 
ger. Section  108(a)  thus  requires  the  operator  to  correct  the  root  causes 
as  well  as  the  symptoms  of  mine  health  and  safety  problems  which 
gave  rise  to  the  order. 
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The  Committee  disavows  any  notion  that  imminent  danger  can  be 
defined  in  terms  of  a  percentage  of  probability  that  an  accident  will 
happen ;  rather  the  concept  of  imminent  danger  requires  an  examina- 
tion of  the  potential  of  the  risk  to  cause  serious  physical  harm  at  any 
time.  It  is  tne  Committee's  view  that  the  authority  under  this  section 
is  essential  to  the  protection  of  miners  and  should  be  construed  ex- 
pansively by  inspectors  and  the  Commission.  Since  we  are  dealing  with 
situations  where  there  is  an  immediate  danger  of  death  or  serious 
physical  harm.  The  Committee  intends  that  the  Act  give  the  necessary 
authority  for  the  taking  of  action  to  remove  miners  from  risk.  The 
Committee  points  out  that,  although  imminent  danger  closure  orders 
are  subject  to  review  by  the  Commission  (as  are  all  closure  orders), 
Section  108(e)  provides  that  no  temporary  relief  may  be  granted  by 
the  Commission  from  the  issuance  of  such  an  order.  This  limitation  on 
the  review  authority  of  the  Commission  in  this  respect  does  not  sug- 
gest a  limitation  on  the  inspector's  authority  to  issue  such  orders,  but 
rather  is  consistent  with  the  importance  of  the  imminent  danger  order 
as  a  means  of  protecting  miners. 

The  imminent  danger  withdrawal  order  is  designed  to  afford  miners 
immediate  protection  in  those  situations  where  a  condition  or  practice 
in  a  mine  could  reasonably  be  expected  to  cause  death  or  serious  phys- 
ical harm  before  such  condition  or  practice  can  be  abated.  Since  the 
danger  is  imminent,  the  Committee  recognizes  that  the  withdrawal 
order  should  specify  that  miners  must  be  withdrawn  immediately. 

Section  108(c)  requires  findings  and  orders  issued  under  section  108 
(a)  to  contain  a  detailed  description  of  the  conditions  which  consti- 
tute an  imminent  danger,  and  that  all  orders  issued  under  this  section 
contain  a  description  of  the  area  of  the  mine  throughout  which  per- 
sons must  be  withdrawn?  The  Committee  recognizes  that  the  purpose 
of  the  detailed  description  of  conditions  is  to  adequately  apprise  the 
operator  of  the  problem  involved  so  that  he  may  take  appropriate 
steps  to  correct  the  condition  or  practice.  The  Committee  does  not  in- 
tend that  this  requirement  be  a  procedural  pitfall  for  the  inspector, 
thus  should  it  not  be  construed  to  invalidate  orders  issued  under  this 
section. 

Section  108(d)  requires  that  each  finding  made  and  order  issued  un- 
der this  section  be  in  writing,  signed  by  the  person  making  them,  and 
given  promptly  to  the  affected  operator.  Any  order  issued  pursuant  to 
section  108(a)  or  (b)  may  be  modified  or  terminated  by  the  Secre- 
tary's representative.  Any  order  issued  under  sections  108(a)  or  (b) 
shall  remain  in  effect  until  terminated  by  the  Secretary  or  modified 
or  vacated  by  the  Commission  or  the  courts  pursuant  to  sections  107 
(a)  or  108  (e). 

Section  108(e)  provides  the  mechanism  by  which  any  operator  noti- 
fied of  an  order  under  this  section  or  any  miner  or  representative  noti- 
fied of  the  issuance,  modification,  or  termination  of  such  an  order  may 
apply  to  the  Commission  for  reinstatement,  modification  or  vacation 
of  that  order  and  requires  that  the  Commission  take  appropriate  ac- 
tion to  expedite  proceedings. 

Injwictions 

Section  109(a)  (1)  enables  the  Secretary  to  seek  court  assistance  to 
prevent  activities  by  operators  or  other  persons  which  interfere  with, 
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hinder,  or  delay  the  Secretary  or  his  authorized  representative  in  the 
performance  of  their  duties  under  the  Act.  Section  109(a)  (2)  creates 
a  new  enforcement  tool:  an  injunctive-type  remedy  to  close  mines 
where  there  have  been  habitual  violations.  This  provision  is  designed 
to  enable  the  Secretary  to  deal  with  the  habitual  or  chronic  violator  of 
the  Act ;  the  operator  who  has  demonstrated  over  a  period  of  time  that 
other  available  enforcement  tools  will  not  encourage  his  compliance 
with  the  spirit  and  the  letter  of  the  mine  safety  and  health  law. 

The  history  of  chronic  violations  of  the  standards  under  the  1969 
Coal  Act,  already  alluded  to  in  this  report,  caused  various  members  of 
the  joint  Senate-House  panel  investigating  the  Scotia  disaster  to  in- 
quire about  why  the  mine  could  not  be  closed  as  a  result  of  the  habitual 
violations.  The  narrow  reading  of  the  "unwarrantable  failure"  sanc- 
tion made  that  possibility  unavailable,  and  MESA  and  Department  of 
the  Interior  witnesses  before  the  joint  panel  testified  that  there  were 
no  statutory  provisions  available  which  could  justify  a  closure  order 
for  such  a  situation. 

Section  109  of  the  bill  provides  a  new  enforcement  sanction  which  is 
designed  to  meet  this  situation.  The  section  provides  that  the  Secretary 
may  seek  in  the  District  Court  appropriate  relief,  including  injunc- 
tive relief,  where  the  Secretary  believes  that  the  operator  of  a  mine  "is 
engaged  in  a  pattern  of  violation  of  the  health  and  safety  standards 
of  this  Act  which  in  the  judgment  of  the  Secretary  constitutes  a  con- 
tinuing hazard  to  the  health  or  safety  of  miners."  Section  109(b)  pro- 
vides that  the  Court  shall  fashion  an  appropriate  remedy  for  such 
situations,  including  "such  assurance  or  affirmative  steps  as  it  deems 
necessary  to  assure  itself  that  the  protection  afforded  to  miners  under 
this  Act  shall  be  provided  by  the  operator." 

The  current  scheme  for  enforcing  the  mine  safety  laws  enables 
MESA  to  eliminate  the  dangerous  conditions  which  are  observed  in 
the  course  of  inspections,  either  by  requiring  the  abatement  of  the 
violation  or,  where  warranted,  by  withdrawing  miners  from  the  dan- 
gerous situation.  Having  taken  these  steps,  however,  there  are  no  cur- 
rent enforcement  sanctions  to  insure  continued  compliance  with  the 
Act's  requirements  by  the  operator  after  the  abatement  of  the  actual 
violations  observed.  The  assessment  and  collection  of  civil  penalties  is 
intended  to  encourage  a  state  of  constant  compliance  with  the  Act 
on  the  part  of  operators,  but  as  noted,  the  penalty  system  has  been 
solely  deficient  in  meeting  this  objective. 

The  new  provision  of  Section  109  of  the  bill  is  designed  to  deal  with 
this  gap  in  enforcement.  It  is  in  essence,  a  means  by  which  the  Secre- 
tary con  obtain  the  correction  of  violations  which  habitually  occur 
when  the  inspector  is  not  present  in  the  mine.  The  provision  enables 
the  court  to  infer  from  the  repeated  discovery  of  violations  at  a  mine 
that  the  operator  of  that  mine  probably  regularly  permits  such  viola- 
tions to  occur  at  times  when  the  inspector  is  not  present  at  the  mine. 
When  the  court  can  make  this  inference  and  can  find  that  such  con- 
stitutes a  continuing  hazard  to  the  miners'  health  and  safety,  the  pro- 
vision gives  the  court  the  authority  to  fashion  sac>  remedy  as  it  deems 
fit  to  insure  that  such  situation  does  not  continue  to  occur  at  that  mine. 

It  is  expected  that  the  Secretary  shall  be  able  to  rely  on  the  violation 
history  of  a  mine,  as  demonstrated  by  previous  inspections,  and  such 
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other  evidence  as  the  Secretary  shall  have  to  show  the  suspected  tend- 
ency of  the  operator  in  seeking  relief  under  the  section.  MESA  has 
been  particularly  deficient  in  the  past  in  using  such  violation  histories 
as  a  means  of  making  inspections  more  responsive  to  the  demonstrated 
problems  at  the  mine  inspected.  It  is  the  Committee's  expectation  that 
this  provision  will  encourage  the  accumulation  and  routine  use  of  vio- 
lation history  as  an  aid  to  inspectors  in  routine  mine  inspection. 

The  Committee  notes  that  the  injunctive  authority  for  patterns  and 
practices  of  violations  is  similar  to  the  pattern  of  violation  closure 
order  sequence  provided  in  section  105(d).  It  is  the  Committee's  intent 
that  tliis  injunctive  remedy  provide  further  flexibility  to  the  Secretary 
to  deal  with  habitual  violators  of  the  Act  beyond  the  remedy  available 
under  Section  105(d).  For  example,  in  an  injunction  case,  the  Court 
could  exercise  its  authority  to  cover  a  wide  range  of  affirmative  cor- 
rective measures,  and  the  refusal  to  comply  with  the  order  of  the 
Court  could  be  punishable  as  criminal  or  civil  contempt. 

Judicial  review  of  Commission  actions 

The  bill  provides  procedures  for  review  or  enforcement  of  final 
orders  of  the  Commission,  both  with  respect  to  withdrawal  orders  and 
penalty  assessments  by  the  United  States  Circuit  Courts  of  Appeals. 
As  will  be  explained  more  fully,  wi/ra,  such  reviews  or  enforcement 
actions  are  to  be  record  reviews,  and  the  determinations  of  the  Com- 
mission shall  be  affirmed  by  the  court  if  supported  by  substantial 
evidence  on  the  record  as  a"  whole.  Consistent  with  the  Committee's 
intention  that  penalty  litigation  move  with  no  undue  delay,  interested 
parties  must  seek  review  of  Commission  orders  within  thirty  days  of 
such  orders,  and  if  no  petition  for  review  is  filed  within  that  time, 
the  Secretary  should  file  an  action  for  collection  in  the  District  Court 
order  section  lll(k),  or  may  seek  enforcement  of  the  Commission's 
order.  The  Secretary  may  also  seek  review  of  the  final  orders  of  the 
Commission. 

Courts  may  grant  temporary  relief  from  any  final  order  of  the 
Commission  in  circumstances  where  the  temporary  relief  will  not 
adversely  affect  the  health  and  safety  of  miners.  The  Committee  firmlv 
believes  that  assuring  the  safety  and  health  of  miners  shall  be  the 
primary  consideration  in  connection  with  any  proceeding  for  tempo- 
rary relief  from  a  closure  order  or  abatement  requirement. 
Penalties 

Civil  penalties  are  not  a  part  of  the  enforcement  scheme  of  the 
Metal  Act,  but  they  have  been  part  of  the  enforcement  of  the  Coal 
Act  since  its  enactment  in  1969.  The  purpose  of  such  civil  penalties, 
of  course,  is  not  to  raise  revenues  for  the  federal  treasury-,  but  rather. 
is  a  recognition  that  : 

[s]ince  the  basic  business  judgments  which  dictate  the  method, 
of  operation  of  a  coal  mine  are  made  directly  or  indirectly 
by  persons  at  various  levels  of  corporate  structure,  [the 
provision  for  assessment  of  civil  penalties  is]  necessary  to 
place  the  responsibility  for  compliance  with  the  Act  and 
the  regulations,  as  well  as  the  liability  for  violations  on 
those  who  control  or  supervise  the  operation  of  coal  mines 
as  well  as  on  those  who  operate  them. 
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( S.  Rep.  91-411.  Federal  Coal  Mine  Health  and  Safety  Act  of  1969, 
91st  Cong.  1st  Session,  p.  39.)  In  short,  the  purpose  of  a  civil  penalty 
is  to  induce  those  officials  responsible  for  the  operation  of  a  mine  to 
comply  with  the  Act  and  its  standards. 

The  Committee  specifically  rejects  the  suggestion  that  the  imposi- 
tion of  civil  penalties  be  discretionary  rather  than  mandatory.  A  cur- 
son-  glance  at  the  relative  improvements  in  rates  of  fatal  and  serious 
non- fatal  occurrences  in  the  coal  industry  (where  civil  penalties  have 
been  mandatory  since  1970)  versus  the  non-coal  segment  of  the  in- 
dustry (where  there  currently  is  no  provision  for  civil  penalties, 
mandatory  or  permissive)  (See  Table  1.  supra)  suggests  clearly  that 
even  if  the  civil  penalty  system  under  the  Coal  Act  has  not  been  totally 
effective  in  implementation,  the  presence  of  the  civil  penalty  sanction 
has  resulted  in  substantial  improvements  which  are  not  noted  in  the 
non -coal  segment  of  the  industry  under  the  Metal  Act. 

For  this  reason  the  Committee  has  adopted  the  civil  penalties  as 
thev  exist  in  the  current  Coal  Act. 

To  be  successful  in  the  objective  of  including  effective  and  mean- 
ingful compliance,  a  penalty  should  be  of  an  amount  which  is  sufficient 
to  make  it  more  economical  for  an  operator  to  comply  with  the  Act's 
requirements  than  it  is  to  pay  the  penalties  assessed  and  continue  to 
operate  while  not  in  compliance. 

In  overseeing  the  enforcement  of  the  Coal  Act  the  Committee  has 
found  that  civil  penalty  assessments  are  generally  too  low,  and  when 
combined  with  the  difficulties  being  encounterd  in  collection  of 
assessed  penalties  (to  be  discussed,  infra),  the  effect  of  the  current 
enforcement  is  to  eliminate  to  a  considerable  extent,  the  inducement 
to  comply  with  the  Act  or  the  standards,  which  was  the  intention  of 
the  civil  penalty  system. 

Investigation  of  the  Scotin  mine  disaster  in  Eastern  Kentucky 
provides  but  one  case  in  point.  On  March  8  and  11,  1976,  two  explo- 
sions of  methane  gas  in  the  Scotia  mine  resulted  in  the  deaths  of 
twenty-three  (23)  miners  and  three  (3)  federal  mine  inspectors.  Meth- 
ane is  a  colorless,  odorless,  tasteless  gas  which  is  liberated  or  escapes 
naturally  in  certain  mines.  (Although  methane  liberation  is  most  com- 
monly associated  with  coal  mining,  it  is  present  in  connection  with 
the  mining  of  other  minerals  also,  trona,  for  example.)  Methane  is 
explosive  when  it  constitutes  between  5  percent  and  15  percent  of  the 
atmosphere  of  a  mine,  and  when,  while  in  that  concentration  range, 
it  is  ignited  by  some  ignition  source.  The  pressure  of  methane  in  a 
mine  is  controlled  by  adequate  ventilation;  and  thus,  ventilation  of 
a  mine  is  important  not  only  to  provide  fresh  air  to  miners,  and  to 
control  dust  accumulation,  but  also  to  sweep  away  liberated  methane 
before  it  can  reach  the  range  where  the  gas  could  become  explosive. 
In  terms  then  of  the  safety  of  miners,  the  requirement  that  a  mine 
be  adequately  ventilated  becomes  one  of  the  more  important  safety 
standards  under  the  Coal  Act. 

After  the  Scotia  explosions,  the  Subcommittee  on  Labor  investi- 
gated the  history  of  the  enforcement  of  the  Coal  Act  at  the  Scotia 
mine,  and  found  a  rather  disturbing  recurrence  of  citations  for  viola- 
tions of  the  ventilation  requirements  in  the  mine.  In  the  period  from 
January  3.  197-4  until  the  date  of  the  first  explosion,  a  total  of  62 
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violations  of  the  ventilation  standards  were  noted.  This  large  number 
of  the  same  type  of  violation  suggests  that  the  penalty  system,  as 
applied  at  this  particular  mine,  was  in  sufficient  to  encourage  mine 
management  to  comply  with  the  law's  requirements.  The  results  of 
that  noncompliance  turned  out  to  be  tragic.  The  following  table 
indicates  the  frequency  of  violation  of  the  same  standard,  and  the 
penalties  assessed  for  those  violations  at  the  Scotia  Mine : 


TABLE  3 


CFR 
Date  of  notice       section    Type  of 
or  order  violated    inspection       Description  of  violation 


Assessed 
penalty 

Collected 
penalty 

$450 

(150 

135  - 
250 

99 

13J 

115 

102 

300 
250 
250 

135 
148 
148 

Jan.  27,1975       75.301    Spot  safety..  Insufficient  air  reaching  last  open  crosscut  separating 

intake   air   from    return   air.   0.8   percent   methane 

detected. 

Feb.  25, 1976        75.301  ...do Insufficient  air  passing  through  last  open  crosscut 

Mar,    3,1975       75.301  ...do.. Insufficient  ventilation  in  last  open  crosscut  10.96J  ft.1 

of  air  per  minute. 
Mar.  13,1975       75.301  ...do Insufficient  ventilation  of  4,480  ft.'  of  air  per  minute 

passing  through  last  open  crosscut. 

Mar.  19, 1975       75.301  ...do Insufficient  ventilation  in  the  last  open  crosscut 

Apr.  17,1975       75.301  ...do Insufficient  air  passing  through  last  open  crosscut 

Apr.  24,1975       75.301    Spot  health    do 

and  safety. 
May  27, 1975        75.301    Spot  safety..  Insufficient  air  passing  through  the  last  open  crosscut.  99  74 

0.3  percent  methane  detected. 

That  the  amount  assessed  and  collected  for  such  violations  actually 
deci eased  rather  than  increased  raises  serious  questions  in  the  Com- 
mittee's mind  as  to  whether  MESA  was  properly  following  the  statu- 
tory criteria  for  the  assessment  of  penalties.  The  Coal  Act  provides 
tne  criteria  by  which  the  amount  of  a  proposed  penalty  is  to  be  de- 
termined, to  wit: 

the  operators  history  of  previous  violations,  the  appropriate- 
ness of  such  penalty  to  the  size  of  the  business  the  operator 
charged,  whether  the  operator  was  negligent,  the  effect  on 
the  operator's  ability  to  continue  in  business,  the  gravity  of 
the  violation,  and  the  demonstrated  good  faith  of  the  oper- 
ator charged  in  attempting  to  achieve  rapid  compliance  after 
notification  of  a  violation  (Sec.  109(a)  (1)  of  the  Coal  Act.) 

Analysis  of  the  average  assessment  per  violation  throughout  the 
industry  for  the  period  January,  1974  to  April,  1976  indicates  a  sim- 
ilar trend  to  decreasing  assessment  amounts. 
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Average  assessment  per  violation  processed  (all  types) 
by  MSSA's  Assessment  Office 
Fran  January  '74  thru  Apr.  '76 

SOURCE:  Mesa's  Monthly  Activity 
_   Report.  Assessment  Office 
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The  Scotia  history  is  not  atypical.  Similar  review  of  the  inspection 
and  penalty  assessment  and  collections  at  Buffalo  Creek  showed  that 
prior  to  the  disaster,  the  operator  had  been  assessed  penalties  exceed- 
ing $1.5  million,  not  one  cent  of  which  had  been  paid  by  the  date  of 
the  flood.  Committee  analysis  of  inspections  and  assessments  at  Blacks- 
ville  prior  to  the  disaster  showed  a  similar  trend :  178  of  379  viola- 
tions at  that  mine  were  of  the  electrical  or  trolley  wire  standards, 
and  of  $76,330  assessed,  only  $31,090  had  been  paid. 

Section  lll(j)  of  S.  717  reduces  the  number  of  criteria  upon  which 
the  amount  of  a  penalty  is  to  be  based  from  the  six  in  the  existing 
Coal  Act  to  four,  to  wit :  gravity  of  violation,  good  faith  of  the  person 
charged,  the  history  of  violations  of  the  operator,  and  the  appropriate- 
ness of  the  penalty  to  the  size  of  the  business  involved.  It  is  the  in- 
tention of  the  Committee  that,  by  thus  reducing  the  criteria  to  be 
judged,  the  Commission,  in  assessing  penalties,  will  pay  more  credence 
to  the  criteria  remaining.  In  evaluating  the  history  of  the  operator's 
violations  in  assessing  penalties,  it  is  the  intent  of  the  Committee  that 
repeated  violations  of  the  same  standard,  particularly  within  a  matter 
of  a  few  inspections,  should  result  in  the  substantial  increase  in  the 
amount  of  the  penalty  to  be  assessed.  Seven  or  eight  violations  of  the 
same  standard  within  a  period  of  only  a  few  months  should  result, 
under  the  statutory  criteria,  in  an  assessment  of  a  penalty  several 
times  greater  than  the  penalty  assessed  for  the  first  such  violation. 

oT  be  effective  and  to  induce  compliance,  civil  penalties,  once  pro- 
posed, must  be  assessed  and  collected  with  reasonable  promptness  and 
efficiency.  To  achieve  this  objective  S.  717  contains  a  number  of  sig- 
nificant departures  from  the  present  practice  under  the  Coal  Act. 
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The  small  amount  of  penalty  collections  under  the  current  Coal 
Act  compared  to  the  amount  of  penalties  assessed,  is  the  result  of  a 
number  of  deficiencies  which  have  complicated  the  administration  of 
the  Act  by  the  Department  of  the  Interior  and  MESA. 

A  brief  discussion  of  the  current  procedures  by  which  violations 
are  assessed  and  penalties  collected  is  warranted.  The  inspector  for- 
wards a  copy  of  the  violation  notice  or  order  to  the  MESA  assessment 
office.  That  office  collects  a  number  of  such  violations  into  a  case,  and 
assesses  a  penalty.  The  operator  is  informed  of  the  amount  of  the 
penalty.  The  operator  may  pay  the  penalty  assessed,  or  is  given  the 
opportunity  to  negotiate  a  settlement  with  tne  assessment  officer.  When 
the  penalty  is  not  paid,  or  no  compromise  is  reached,  the  Office  of  the 
Solicitor  of  the  Interior  files  a  Petition  for  Civil  Penalty  Assessment 
with  the  Office  of  Hearings  and  Appeals  of  the  Department  of  the 
Interior,  and  the  case  is  set  for  trial  before  an  Administrative  Law 
Judge.  The  operator  can,  at  any  time  prior  to  the  final  decision  of  the 
Administrative  Law  Judge,  negotiate  a  settlement  with  the  Solicitor. 
After  the  Administrative  Law  Judge  enters  a  decision,  a  review  of 
that  decision  may  be  had  by  the  Board  of  Mine  Operations  Appeals 
of  the  Interior  Department  which  reviews  are  commonly  de  novo 
examinations  of  questions  of  fact.  The  operator  is  not  obligated  to  pay 
the  penalty  as  determined  by  the  final  order  of  the  Secretary,  and  can 
have  a  de  novo  trial  of  the  case  in  a  United  States  District  Court. 

This  lengthy,  and  often  repetitive  procedure  encourages  delaying 
the  ultimate  payment  of  civil  penalties.  In  addition,  the  opportunity 
to  compromise  assessed  penalties  are  numerous. 

Clearly,  so  long  a  delay  in  assessment  and  collection  of  civil  penal- 
ties does  not  encourage  operator  compliance  with  the  Act  and  its 
standards.  The  delay  in  the  assessment  and  collection  at  Scotia  Mine 
serves  as  a  case  study  of  the  deficiencies  in  administration  of  the  civil 
penalty  program.  Table  2,  supra,  shows  the  delays  in  assessment  and 
collection  of  civil  penalties  for  those  penalties  assessed  at  Scotia. 

In  addition  to  the  delay  in  assessing  and  collecting  penalties,  an- 
other factor  which  reduces  the  effectiveness  of  the  civil  penalty  as 
an  enforcement  tool  under  the  Coal  Act  is  the  compromising  of  the 
amounts  of  penalties  actually  paid.  In  its  investigation  of  the  penalty 
collection  system  under  the  Coal  Act,  the  Committee  learned  that  to  a 
great  extent  the  compromising  of  assessed  penalties  does  not  come 
under  public  scrutiny.  Negotiations  between  operators  and  Conference 
Officers  of  MESA  are  not  on  the  record.  Even  after  a  Petition  for 
Civil  Penalty  Assessment  has  been  filed  by  the  Solicitor  with  the 
Office  of  Hearings  and  Appeals,  settlement  efforts  between  the  opera- 
tor and  the  Solicitor  are  not  on  the  record,  and  a  settlement  need  not 
be  approved  by  the  Administrative  Law  Judge.  Similarly,  there  is 
considerable  opportunity  for  off-the-record  settlement  negotiations 
with  representatives  of  the  Department  of  Justice  while  cases  are 
pending  in  the  district  courts. 

While  the  reduction  of  litigation  and  collection  expenses  may  be  a 
reason  for  the  compromise  of  assessed  penalties,  the  Committee 
strongly  feels  that  since  the  penalty  system  is  not  for  the  purpose  of 
raising  revenues  for  the  Government,  and  is  indeed  for  the  purpose  of 
encouraging  operator  compliance  with  the  Act's  requirements,  the 
need  to  save  litigation  and  collection  expenses  should  play  no  role 
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in  determining  settlement  amounts.  The  Committee  strongly  feels  that 
the  purpose  of  civil  penalties,  convincing  operators  to  comply  with  the 
Act's  requirements,  is  best  served  when  the  process  by  which  these 
penalties  are  assessed  and  collected  is  carried  out  in  public,  where 
miners  and  their  representatives,  as  well  as  the  Congress  and  other 
interested  parties,  can  fully  observe  the  process. 

To  remedy  this  situation,  Section  111(1)  provides  that  a  penalty 
once  proposed  and  contested  before  the  Commission  may  not  be  com- 
promised except  with  the  approval  of  the  Commission.  Similarly, 
under  Section  111(1)  a  penalty  assessment  which  has  become  the  final 
order  of  the  Commission  may  not  be  compromised  except  with  the 
approval  of  the  Court.  By  imposing  these  requirements,  the  Commit- 
tee intends  to  assure  that  the  abuses  involved  in  the  unwarranted 
lowering  of  penalties  as  a  result  of  off-the-record  negotiations  are 
avoided.  It  is  intended  that  the  Commission  and  the  Courts  will  assure 
that  the  public  interest  is  adequately  protected  before  approval  of 
any  reduction  in  penalties. 

The  Committee  recognizes  that  settlement  of  penalties  often  serves 
a  valid  enforcement  purpose.  The  provisions  of  Section  111(1)  only 
require  that  such  settlements  be  a  matter  of  public  record  and  ap- 
proved by  the  Commission  or  Court. 

An  additional  difficulty  encountered  in  connection  with  the  civil 
penalty  assessment  and  collection  system  under  the  current  Coal  Act 
is  the  provision  of  Section  109(a)  (4)  of  that  Act.  This  section  provides 
that  when  an  operator  fails  to  pay  a  civil  penalty  within  the  time 
prescribed  for  such  payment,  the  Secretary  shall  seek  enforcement  of 
the  penalty  in  the  District  Court;  and  further  provides: 

[t]he  court  shall  have  jurisdiction  to  enter  a  judgment  en- 
forcing, modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  and  decision  of  the  Secre- 
tary or  it  may  remand  the  proceedings  to  the  Secretary  for 
such  further  action  as  it  may  direct.  The  Court  shall  consider 
de  novo  all  relevant  issues,  except  issues  of  fact  which  were  or 
could  have  been  litigated  in  review  proceedings  before  a 
court  of  appeals  under  section  106  of  this  Act,  and  upon  the 
request  of  the  respondent,  such  issues  of  fact  which  are  in 
dispute  shall  be  submitted  to  a  jury. 

This  right  to  a  de  novo  hearing  before  a  jury  in  the  District  Court 
has  had  the  effect  of  encouraging  operators  to  require  enforcement  of 
civil  penalties  in  the  district  courts,  thus  delaying  still  further  the 
actual  payment  of  the  penalties  assessed.  The  resultant  backlog  of 
penalty  cases  has  flooded  the  district  courts  in  the  coal  mining  areas 
of  the  country,  and  the  delay  engendered  has  seriously  hampered  the 
collection  of  civil  penalties. 

S.  717  provides  a  number  of  means  by  which  the  method  of  collect- 
ing penalties  is  streamlined.  Section  1 1 1  ( j )  provides  that  the  civil 
penalties  are  to  be  assessed  by  the  Mine  Safety  and  Health  Review 
Commission  rather  than  bv  the  Secretary  as  prevails  under  the  Coal 
Act  (Sec.  109(a)  (3) ).  Under  the  procedures  of  Sec.  106(a)  of  S.  777, 
an  operator  must,  within  15  working  days  after  receipt  of  notification 
of  civil  penalty  assessment,  notify  the  Secretary  of  his  intention  to 
contest  the  assessed  penalty.  Lack  of  notification  would  result  in  the 
proposed  assessment  becoming  the  final  order  of  the  Commission. 
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Where  a  penalty  is  contested  the  normal  proceedings  for  the  hearing 
of  cases  by  the  Commission  controls.  A  final  order  of  the  Commission 
can  be  reviewed  by  the  Circuit  Court  under  the  provisions  of  Sec. 
107(a),  if  within  30  days  after  the  entering  of  the  Commission's  final 
order,  the  operator  files  a  request  for  review  with  the  Circuit  Court. 
No  time  frames  exist  in  the  current  law.  In  all  cases,  the  Commission's 
findings  of  fact  are  conclusive  upon  the  Court  if  supported  by  sub- 
stantial evidence  on  the  record.  Contentions  not  raised  before  the  Com- 
mission cannot  be  raised  for  the  first  time  before  the  Court.  The  Sec- 
retary, under  the  provisions  of  Sec.  107(b),  may  automatically  obtain 
a  decree  of  the  court  of  appeals  enforcing  the  final  order  of  the 
Commission. 

In  order  to  facilitate  the  collection  of  civil  penalties  under  this  Act, 
the  Secretary  has  authoritv  both  under  Section  109(a)  and  lll(k) 
to  obtain  collection  of  penalties  by  court  decree.  In  any  such  action  in 
the  District  Court,  there  is  no  right  to  de  novo  review  of  the  Com- 
mission's finding  of  violation  and  assessment  of  penalty. 

The  Committee  notes  that  the  administrative  assessment  of  civil 
penalties  without  provision  for  a  jury  trial  at  any  stage  of  the  pro- 
ceeding has  been  upheld  as  constitutional  by  the  United  States 
Supreme  Court  in  A  tlas  Roofing  Co.  v.  Secretary  of  Labor,  —  U.S. 
— ,  45  U.S.L.W.  4312  (March  23, 1977) . 

To  further  facilitate  the  prompt  collection  of  a  final  order  of  as- 
sessment, the  Act  provides  for  the  imposition  of  interest  at  an  annual 
rate  of  eight  percent  to  begin  thirty  days  from  the  final  order  of  the 
Secretary,  Commission  or  the  Court,  as  is  appropriate.  The  Committee 
feels  the  imposition  of  interest  will  further  discourage  undue  delay  in 
payment. 

Sec.  113(b)  of  S.  717  authorizes  the  Solicitor  of  Labor  to  represent 
the  Secretary  in  all  civil  litigation  except  litigation  before  the  United 
States  Supreme  Court.  The  Committee  believes  that  keeping  all  en- 
forcement responsibilities,  including  the  litigation  responsibility, 
within  the  same  department  of  the  Government,  furthers  the  goal 
of  effective  enforcement. 

While  the  bill  assigns  this  litigation  responsibility  to  the  Solicitor 
of  Labor,  it  is  the  Committee's  intent  that  in  carrying  out  these  re- 
sponsibilities, the  Solicitor  shall  coordinate  with  the  Attorney  Gen- 
eral in  order  to  resolve  situations  where  two  or  more  agencies  of 
the  Federal  Government  may  have  varying  positions  with  respect  to 
issues  in  litigation.  Similarly  such  coordination  would  be  important 
where  the  issue  is  the  constitutionality  of  Federal  laws,  and  it  is  the 
Committee's  intent  that  the  Solicitor  of  Labor  shall  make  appropriate 
arrangements  with  the  Attorney  General  with  respect  to  the  partici- 
pation of  the  latter  in  litigation  involving  such  matters. 

Miners  entitlements  resulting  from  closure  orders 

As  the  Committee  has  consistently  noted,  the  primary  obiective  of 
this  Act  is  to  assure  the  maximum  safety  and  health  of  miners.  For 
this  reason,  the  bill  provides  at  Section  112  that  miners  who  are  with- 
drawn from  a  mine  because  of  the  issuance  of  a  withdrawal  order 
shall  receive  certain  compensation  during  periods  of  their  with- 
drawal. This  provision,  drawn  from  the  Coal  Act,  is  not  intended  to 
be  punitive,  but  recognizes  that  miners  should  not  lose  pay  because 
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of  the  operator's  violations,  or  because  of  an  imminent  danger  which 
was  totally  outside  their  control.  It  is  therefore  a  remedial  provision 
which  also  furnishes  added  incentive  for  the  operator  to  comply  with 
the  law.  This  provision  will  also  remove  any  possible  inhibition  on 
the  inspector  in  the  issuance  of  closure  orders. 

A  dminis  trat  ion 

The  bill  creates  a  new  Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health,  to  provide  specialized  treatment  and  enforcement  of  the 
mine  safety  and  health  amendments. 

A  separate  enforcement  structure  with  separate  attention  to  mine 
safety  and  health  problems  is  mandated  by  the  very  high  fatality  and 
injury  rates  for  the  industry.  At  the  same  time,  issues  which  have 
arisen  in  the  past  because  of  overlapping  jurisdiction  between  Interior 
and  Labor,  particularly  in  the  area  of  milling  of  minerals,  will  be 
easier  to  resolve  with  the  establishment  of  this  new  Assistant 
Secretary. 

Because  of  the  increased  enforcement  and  administrative  responsi- 
bilities under  the  bill,  including  increased  inspection,  enforcement, 
legal  services,  and  administrative  responsibilities,  it  is  anticipated  that 
additional  resources  may  be  needed  by  the  Department  for  personnel 
and  support  services.  Such  resources  can  be  provided  through  the 
normal  appropriation  process  as  becomes  necessary. 

The  Mine  Safety  and  Health  Review  Commission 

The  bill  provides  a  right  to  contest  orders  and  proposed  penalties 
before  the  Commission. 

The  Committee  realizes  that  alternatives  to  the  establishment  of  a 
new  independent  reviewing  body  exist.  For  example,  under  the  present 
Coal  Act,  review  of  contested  matters  is  an  internal  function  of  the 
Secretary  of  the  Interior  who  has  established  a  Board  of  Mine  Opera- 
tions Appeals  to  separate  his  prosecutorial  and  investigative  functions 
from  his  adjudicatory  functions. 

The  Committee  also  recognizes  that  there  are  organizational  and  ad- 
ministrative justifications  for  avoiding  the  establishment  of  new  ad- 
ministrative agencies.  However,  the  Committee  believes  that  the  con- 
siderations favoring  a  completely  independent  adjudicatory  authority 
outweigh  these  arguments. 

The  Committee  believes  that  an  independent  Commission  is  essential 
to  provide  administrative  adjudication  which  preserves  due  process 
and  instills  much  more  confidence  in  the  program. 

The  Commission  is  to  have  five  members,  who  shall  be  selected  from 
among  those  who  by  reason  of  training,  education,  or  experience  are 
qualified  for  consideration.  This  qualification  is  not  intended  to  limit 
the  selection  of  members  to  technicians.  It  is  the  Committee's  expecta- 
tion that  nontechnicians  with  the  requisite  administrative  experience 
or  persons  whose  qualifications  are  based  upon  either  formal  training 
or  practical  experience  in  mine  safety  and  health  or  related  matters 
would  qualify  for  appointment.  The  Chairman  and  members  of  the 
Commission  are  to  be  appointed  by  the  President,  subject  to  confirma- 
tion by  the  Senate. 

The  Commission  is  authorized  to  act  in  panels  of  three  members, 
with  a  majority  of  each  panel  sufficient  to  decide  a  matter.  This  orga- 
nization is  patterned  after  that  of  the  National  Labor  Relations  Board 
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and  is  intended  to  give  the  Commission  a  more  flexible  administrative 
organization  in  order  to  facilitate  the  efficient  processing  of  cases  be- 
fore the  Commission.  In  this  regard,  the  Committee  strongly  believes 
that  it  is  imperative  that  the  Commission  strenuously  avoid  unneces- 
sary delay  in  acting  upon  cases. 

Procedures 

Under  the  bill,  review  is  sought  by  notifying  the  Secretary  of  an 
intention  to  contest  an  order,  notice,  or  proposed  penalty  within  15 
days  after  the  operator's  receipt  of  the  Secretary's  order,  notice,  or 
proposed  penalty.  Failure  to  contest  within  15  days,  as  previously 
indicated,  will  result  in  the  Secretary's  order,  notice,  or  proposed 
penalty  being  deemed  a  final  order  of  the  Commission  not  subject  to 
review  by  any  court  or  agency. 

The  bill  provides  that  initial  hearings  of  the  Commission  shall  be 
before  an  Administrative  Law  Judge.  The  bill  makes  provision  for 
transfer  to  the  Commission  of  the  Administrative  Law  Judges  of  the 
Department  of  the  Interior  who  are  experienced  in  matters  of  mine 
safetv  and  health.  Hearings  before  Administrative  Law  Judges  shall 
be  of  record.  The  Commission  and  its  Law  Judges  are  vested  with 
broad  authority  to  compel  the  attendance  of  witnesses  and  testimony 
and  the  production  of  evidence,  at  any  stage  of  the  proceedings,  in- 
cluding, but  not  limited  to,  prehearing  deposition  and  discovery  pro- 
ceedings, as  woll  as  to  the  hearing  itself.  Affected  miners  or  their 
representatives  are  to  be  afforded  an  opportunity  to  participate  in  pro- 
ceedings before  the  Commission  and  its  Administrative  Law  Judges. 
The  Committee  intends  that  the  Commission  shall,  insofar  as  is  con- 
sistent with  provisions  of  the  Act,  develop  procedures  to  facilitate  the 
participation  in  its  proceedings  of  parties  appearing  pro  se  or  not  rep- 
resented by  counsel. 

The  decision  of  an  Administrative  Law  Judge  becomes  a  final  deci- 
sion of  the  Commission  40  da\s  after  its  issuance,  unless,  within  such 
time,  the  Commission  has  directed  review  of  the  decision.  Petitions  for 
review  of  an  Administrative  Law  Judge's  decision  must  be  filed  within 
30  days  after  issuance  of  such  decision.  Review  of  Administrative  Law 
Judge  decisions  is  discretionary  with  the  Commission  and  may  be 
granted  on  the  grounds  that  a  finding  or  conclusion  of  the  Judge  is 
not  supported  by  substantial  evidence,  that  the  Judge's  necessary  legal 
conclusion  was  erroneous,  that  a  Judge's  decision  is  contrary  to  law  or 
regulations  or  decisions  of  the  Commission,  that  a  substantial  question 
of  law,  policy,  or  discretion  exists,  or  that  a  prejudicial  error  of  pro- 
cedure was  committed.  The  bill  further  provides  that  the  Commission 
may  direct  review  of  a  case  on  its  own  initiative  by  vote  of  two  Com- 
missioners, but  limited  to  the  grounds  that:  (1)  the  decision  of  the 
Judge  is  contrary  to  law  or  Commission  policy,  or  (2)  involves  a  novel 
question.  Such  limitations  on  the  right  of  the  Commission  to  direct 
review  on  its  own  initiative  shall  also  apply  to  issues  not  raised  by 
a  petition  for  discretionary  review.  Thus,  where  review  has  been 
granted  upon  the  petition  of  an  aggrieved  or  adversely  affected  per- 
son, the  Commission  shall  not  consider  issues  which  have  not  been 
raised  in  the  petition,  except  on  affirmative  vote  of  two  Commissioners 
and  on  the  grounds  for  review  on  its  own  accord  contained  in  section 
114(d)(2)(B). 
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A  decision  of  the  Administrative  Law  Judge  which  is  not  reviewed 
by  the  Commission  becomes  the  final  order  of  the  Commission  and  is 
reviewable  or  enforceable  in  the  United  States  Circuit  Court  for  the 
circuit  in  which  the  operator  is  located  or  the  District  of  Columbia 
Circuit. 

Decisions  of  the  Commission  shall  be  affirmed  if  based  upon  substan- 
tial evidence  of  the  record  as  a  whole.  See,  Universal*  Camera  Corp.  v. 
NLRB,  340  U.S.  474  (1950).  Since  the  Secretary  of  Labor  is  charged 
with  responsibility  for  implementing  this  Act,  it  is  the  intention  of  the 
Committee,  consistent  with  generally  accepted  precedent,  that  the  Sec- 
retary's interpretations  of  the  law  and  regulations  shall  be  given 
weight  by  both  the  Commission  and  the  courts. 

The  Committee  believes  that  the  provision  of  section  114(d)  (2)  that 
matters  not  raised  before  an  Administrative  Law  Judge  may  not  be 
raised  before  the  Commission  (except  for  good  cause  shown)  and  the 
provision  of  section  107(a)  that  objections  not  raised  before  the  Com- 
mission cannot  be  raised  before  a  reviewing  court  are  consistent  with 
sound  procedure  and  do  not  deny  essential  due  process.  The  Commit- 
tee notes  that  fairness  is  also  protected  by  provisions  which  would 
permit  remanding  of  cases  for  further  factfinding  where  warranted. 
It  is  the  Committee's  intention  that  the  Commission  and  Administra- 
tive Law  Judges  permit  parties  every  reasonable  opportunity  to  ade- 
quately develop  the  record  within  these  constraints  and  consistent  with 
its  duty  to  resolve  matters  under  dispute  in  an  expeditious  manner. 

New  madatory  safety  and  health  training  standard 

In  testimony  before  the  Labor  Subcommittee,  miners,  formerly  em- 
ployed at  the  Scotia  mine,  testified  that  they  had  not  received  any 
safety  training  prior  to  being  sent  underground  to  work  in  the  mine. 
These  miners  testified  that  they  did  not  even  receive  rudimentary 
training  in  the  use  of  the  self- rescuer  device  which  had  been  provided 
to  them.  This  despite  the  provisions  of  the  Coal  Act  that  all  miners  be 
instructed  in  the  use  of  the  self-rescuer.  (Sec.  317 (n)).  It  was  only 
after  those  hearings  that  MESA  published  proposed  regulations  pro- 
viding minimum  safety  training  requirements  for  coal  miners. 

The  Committee's  investigation  of  the  Sunshine  and  Blacksville  disas- 
ters disclosed  similar  situations.  At  Sunshine,  91  miners  died  because 
they  were  unable  to  escape  poisonous  carbon  monoxide  fumes  which 
were  the  by-product  of  a  fire  in  the  mine.  The  minors  were  untrained 
in  the  use  of  self -rescuers  which  had  been  provided  by  mine  manage- 
ment, and  had  not  been  adequately  trained  in  the  secondary  escape 
routes.  The  miner  who  was  operating  the  man-hoist  by  which  miners 
were  being  evacuated  from  the  lower  levels  of  the  mine  finally  suc- 
cumbed to  the  smoke  and  fumes,  preventing  further  evacuation  of 
miners,  because  he  did  not  know  how  to  operate  the  self- rescuer  device 
which  he  had  with  him  at  the  time  he  died. 

At  Blacksville,  a  fire  erupted  in  connection  with  the  moving  of  a 
piece  of  mining  equipment.  The  miners  on  the  scene  had  not  been 
trained  in  how  to  fiqtfit  fires  in  the  mine  and  how  to  react  to  such  a 
situation.  Their  confusion  in  the  initial  minutes  after  the  fire  started 
resulted  in  the  fire  quickly  spreading  out  of  control. 

The  Committee  considers  the  presence  of  miners  in  a  dangerous 
mine  environment  who  have  not  had  even  rudimentary  training  in 


638 


50 


self-preservation  and  safety  practices  inexcusable ;  and  in  the  fact  that 
regulations  requiring  said  training  have  not  yet  been  promulgated  is 
a  serious  failure  in  mine  safety  administration. 

In  recognition  of  the  fact  that  health  and  safety  training  of  miners 
is  essential  to  achieving  the  goals  of  this  bill  and  in  recognition  of  the 
increasing  number  of  new  miners  being  employed  in  our  expanding 
mining  industry,  the  Committee  has  included  provisions  requiring  the 
Secretary  to  promulgate  safety  and  health  training  regulations  re- 
quiring operators  to  have  approved  training  programs. 

Section  116(b)  requires  that  the  training  given  to  miners  be  given 
during  normal  working  hours,  that  miners  shall  be  paid  at  the  normal 
iate  of  pay  for  attending  such  training,  and  that  if  the  training  is 
given  away  from  the  normal  work  place,  miners  are  to  be  compensated 
for  the  expenses  attendant  to  taking  such  training. 

Section  116(c)  requires  that  upon  the  completion  of  each  training 
program  the  operator  shall  certify  that  the  miner  received  that  train- 
ing, and  such  certification  shall  be  on  a  form  approved  by  the  Secre- 
tary, which  shall  conspicuously  indicate  that  a  false  certification  of 
training  shall  be  punishable  under  section  111  (a)  and  (g)  of  the  Act. 
The  section  further  requires  the  operator  to  maintain  at  the  mine, 
available  for  inspection,  a  copy  of  this  certification,  and  the  operator 
shall  give  a  copy  of  the  certificate  to  each  miner  upon  the  completion  of 
training,  and  when  the  miner  leaves  the  operator's  emoloy. 

It  is  not  the  Committee's  contemplation  that  the  Secretary  be  in 
the  business  of  training  miners.  This  is  clearly  the  responsibility  of 
the  operator,  as  long  as  such  training  meets  the  Act's  minimum 
requirements. 

The  bill  provides  a  special  enforcement  sanction  in  connection  with 
the  safety  training  requirement.  Section  105(f)  of  the  bill  authorizes 
an  inspector  to  order  removed  from  a  mine  any  miner  found  to  be  at 
work  who  has  not  received  the  requisite  training  under  the  operator's 
training  plan,  and  to  require  that  such  miner  not  be  permitted  to  re- 
turn until  the  appropriate  training  had  been  provided.  A  miner  so 
removed  is  to  continue  to  receive  his  compensation  until  he  is  finally 
trained  and  returned  to  the  mine. 

The  Committee  has  noted  that  construction  workers  are  often  faced 
with  safety  and  health  hazards  which  may  be  different  than  those 
which  confront  miners.  Accordingly,  Section  116(d)  of  the  bill  re- 
quires the  Secretary  to  promulgate  safety  and  health  training  stand- 
ards for  mine  construction  workers.  It  is  clearly  not  the  intent  of  this 
provision  that  construction  workers  be  less  trained  in  safety  and  health 
matters  than  other  miners.  But  it  is  the  Committee's  belief  that  it  may 
require  different  training  procedures  to  adequately  inform  construction 
workers  of  the  hazards  which  they  may  confront.  Further,  the  Secre- 
tary's regulations  concerning  safety  and  health  training  for  construc- 
tion workers  may  give  appropriate  consideraticm  to  safety  and  health 
training  which  has  been  given  to  mine  construction  workers  elsewhere 
as  long  as  the  Secretary  is  satisfied  that  such  training  realistically 
deals  with  hazards  that  such  workers  are  likely  to  confront  in  the 
mines. 

The  Committee  is  aware  that  MESA  has  prepared  mandatory  train- 
ing regulations  for  coal  miners  and  that  final  rules  are  likely  to  be 
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promulgated  before  the  effective  date  of  this  Act.  To  the  extent  that 
the  Secretary  of  the  Interior's  training  regulations  applicable  to  coal 
mines  fulfill  the  requirements  of  this  provision,  they  should  continue 
in  effect.  If  such  standards  need  amendment  to  comply  with  the  statu- 
tory requirements  of  this  bill,  only  those  deficient  areas  need  be 
amended. 

The  Committee  recognizes  that  some  States,  namely  West  Virginia 
and  Kentucky,  provide  pre-employment  training  to  individuals  who 
may  apply  for  jobs  as  miners.  Such  training  may  meet  the  require- 
ments of  the  standards  promulgated  by  the  Secretary,  and,  assuming 
that  such  training  is  of  sufficient  quality,  the  operator  should  not  be 
required  to  duplicate  State-provided  training. 

The  Committee  believes  that  the  ready  availability  of  mine  rescue 
capability  in  the  event  of  an  accident  is  a  vital  protection  to  miners. 
Accordingly,  Section  116(e)  requires  that  mine  rescue  teams  be  avail- 
able for  rescue  work  at  each  underground  mine,  and  that  operators 
may  make  cooperative  arrangements  to  provide  for  the  availability  of 
mine  rescue  teams. 

Respirable  Dust 

Section  318  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  is  amended  by  deleting  subsection  (k)  which  defines  respirable 
dust  in  terms  of  dust  particulates  5  microns  or  less  in  size.  The  new 
definition  in  subsection  (e.)  defines  respirable  dust  in  terms  of  aver- 
age concentration,  a  method  of  determining  the  amount  of  dust  in  a 
mine  atmosphere  on  the  basis  of  weight.  Since  all  devices  approved  by 
the  Secretary  and  the  Secretary  of  Health,  Education  and  Welfare 
measure  respirable  dust  on  the  basis  of  weight,  arther  than  particle 
size,  this  amendment  is  necessary  to  make  the  definition  of  respirable 
uust  conform  to  the  approved  method  of  sampling. 

TRANSFER  MATTERS 

General 

The  bill  transfers  all  duties  under  the  mine  safety  and  health  laws  to 
the  Department  of  Labor,  except  as  otherwise  expressly  provided. 
Under  the  bill,  transfer  of  duties  from  the  Department  of  the  Interior 
to  the  Department  of  Labor  will  take  place  effective  July  1,  1978. 
The  Committee  intends  that  upon  enactment,  both  Departments  will 
promptlv  commence  planning  for  an  orderly  transition  of 
responsibilities. 

Personnel  and  Resources 

Section  301(c)  of  the  bill  provides  for  the  transfer  to  the  Depart- 
ment of  Labor  of  unexpended  appropriations,  personnel,  property,  rec- 
ords, obligations,  and  commitments. 

The  Committee  intends  that  section  301  (c)  is  to  be  liberally  con- 
strued in  order  to  assure  that  the  transfer  of  personnel,  resources  and 
funds  will  be  completed.  Personnel  resources,  and  funds  transferred 
shall  include,  but  not  be  limited  to  attorneys  servicing  the  transferred 
functions,  persons  involved  with  standard-setting,  and  management 
and  administrative  support  resources  devoted  to  the  transferred 
functions. 
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Personnel  who  are  transferred  to  the  Department  of  Labor  are  to  be 
transferred  without  reduction  in  classification  or  compensation  for  a 
period  of  one  year  after  such  transfer.  The  Secretary  retains  authority 
to  reassign  personnel  pursuant  to  section  301(c)(1)  of  the  bill.  In 
connection  with  such  transfers  and  reassignments,  the  Committee  in- 
tends that  relocation  of  personnel  and  reductions  in  force  should  be,  to 
the  extent  possible,  minimized.  It  is  the  Committee's  intention  that 
the  service  of  the  Department  of  the  Interior  personnel  transferred 
to  the  Department  of  Labor  under  this  bill  will  be  counted  as  Agency 
service  within  the  Department  of  Labor  for  purposes  of  seniority, 
salary  retention,  and  other  benefits  under  the  Civil  Service  laws, 
regulations  and  policies  which  are  dependent  upon  length  of  service 
with  an  Agency. 

It  should  be  noted  that  transfer  of  enforcement  functions  to  the 
Department  of  Labor  will  automatically  give  mine  inspectors  the  pro- 
tection of  section  1114  of  title  18  of  the  United  States  Code,  which 
section  provides  protection  to  certain  officers  and  employees  of  the 
LTnited  States. 

Preservation  of  Established  Rules  and  Pending  Proceedings 

In  order  to  further  assure  a  smooth  transfer,  the  bill  provides,  as 
is  customary,  that  all  orders,  decisions,  rules,  regulations,  permits, 
contracts,  certificates,  licenses  and  privileges  presently  in  effect  and 
pertaining  to  transferred  functions  shall  continue  in  effect  until  modi- 
fied or  set  aside  by  authorized  officials,  the  courts,  or  by  operation  of 
law.  Likewise,  proceedings  pertaining  to  transferred  functions,  which 
proceedings  are  pending  at  the  effective  date  of  transfer  shall  not  be 
affected,  except  that  such  proceedings,  to  the  extent  related  to  trans- 
ferred functions,  shall  be  continued  before  the  Secretary  of  Labor,  or 
the  Review  Commission  as  if  the  bill  had  not  been  enacted.  This  pro- 
vision is  also  intended  to  permit  appropriate  enforcement  actions 
under  this  Act  on  the  basis  of  investigations  or  inspections  com- 
menced prior  to  the  effective  date  of  the  Act,  when  such  investigations 
or  inspections  had  not  yet  resulted  in  citations,  notices,  or  orders  to 
an  operator. 

With  regard  to  standards-setting  proceedings  which  had  commenced 
but  were  not  completed  prior  to  the  effective  date  of  the  Act,  the 
Committee  intends  that  the  Secretary  of  Labor  have  the  necessary 
flexibility  to  complete  those  proceedings  expeditiously  and  without 
subjecting  the  new  or  revised  standard  to  challenge  on  grounds  of 
technical  noncompliance  with  statutory  procedures  unrelated  to  the 
merits  of  the  standard  itself. 

Existing  mandatory  standards  under  the  Coal  and  the  Metal  Acts, 
that  present  mandatory  standards  will  continue  in  effect  until  super- 
seded by  the  Secretary  of  Labor.  Provision  is  made  for  review  of 
"advisory"  standards  promulgated  under  the  Metal  Act  and  conver- 
sion of  those  standards  appropriate  into  mandatory  standards. 

Retention  of  safety  research  and  training  by  the  Department  of  the 
Interior 
It  is  the  intent  of  the  Committee  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education,  and  Welfare,  respectively, 
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continue  to  be  responsible  for  the  safety  and  health  research  programs 
for  both  the  coal  and  the  noncoal  segments  of  the  industry  in  accord- 
ance with  the  assignment  of  these  responsibilities  made  to  each  Secre- 
tary under  section  501  of  the  Coal  Act. 

Because  training  is  a  logical  adjunct  of  research,  the  bill  provides 
that  "the  National  Mine  Health  and  Safety  Academy"  is  retained  in 
the  Department  of  the  Interior,  and  is  to  be  utilized  by  the  Secretaries 
of  Labor  and  HEW  in  the  performance  of  their  statutory  and  other 
duties  relating  to  the  training  of  mine  health  and  safety  inspectors, 
mining  personnel,  and  other  persons.  This  assists  the  Secretaries  in 
performing  these  functions  by  placing  the  Academy  where  it  has  most 
direct  access  to  the  mining  expertise,  facilities  and  research  and  de- 
velopment technology  that  are  available  in  the  Interior's  Bureau  of 
Mines  and  Geologic  Survey. 

However,  it  should  be  noted  that  it  is  the  intention  of  the  Com- 
mittee that  technological  support  facilities  which  relate  to  the  en- 
forcement function,  such  as  the  statistical  and  analytical  computer 
centers  and  laboratories  which  are  used  for  such  matters  as  testing  and 
certification  activities  and  in  connection  with  inspection  responsibili- 
ties, are  to  be  transferred  to  the  Department  of  Labor. 

Inspector  qualifications 

Section  303(e)  (2)  establishes  the  qualifications  of  inspectors,  how- 
ever, the  Committee  intends  that  persons  who  are  qualified  only  by 
virtue  of  training  or  education,  particularly  in  the  field  of  health, 
should  not  be  automatically  excluded. 

Tabulation  of  Votes  in  Committee 

Pursuant  to  section  133(b)  of  the  Legislative  Reorganization  Act 
of  1946,  as  amended,  the  following  tabulation  of  votes  in  committees 
is  provided. 

FULL   COMMITTEE 

Senator  Randolph's  motion  to  report  the  bill  favorably,  as  amended, 
(adopted  11-0) 

YEAS.— Mr.  Williams,  Mr.  Randolph,  Mr.  Pell,  Mr.  Kennedy, 
Mr.  Nelson,  Mr.  Hathaway,  Mr.  Riegle,  Mr.  Javits,  Mr.  Schweiker, 
Mr.  Stafford,  and  Mr.  Hayawaka. 

NAYS.— None. 

LABOR    SUBCOMMITTEE 

Senator  Randolph's  motion  to  report  the  bill  favorably  was  amended 
to  the  Committee  on  Human  Resources,  (adopted  6-0) 

YEAS.— Mr.  Williams,  Mr.  Pell,  Mr  Riegle.  Mr.  Javits,  Mr. 
Schweiker,  and  Mr.  Stafford. 

NAYS.— None. 

ESTIMATE   OF   COSTS 

In  accordance  with  the  requirements  of  Section  252  of  the  Legisla- 
tive Reorganization  Act,  the  Committee  provides  the  following  esti- 
mate of  the  costs  of  this  bill. 


642 


54 

No  government  agency  has  submitted  to  the  Committee  any  cost 
estimate  by  which  a  comparison  can  be  made  with  the  Committee  esti- 
mate of  the  cost  of  this  legislation. 

Cost  Estimate  ox  S.  717  Submitted  to  the  Committee  ox  Human 
Resources  by  the  Congressional  Budget  Office 

al  Budget  Oft 

U.S.  Conok 
Mngton,D.C>,May  18,1977. 
Hon.  Harrison  A.  Williams,  Jr., 
Chairman,  Committee  on  If  n 
U.S  Washington,  /'. 

Dear  Mr.  (  s  :  Pursuant  to  Section  403  of  the  Congressional 

Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  S.  717,  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977. 

Should  the  Committee  so  desire,  we  would  he  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely. 

Alice  M.  Rivlin, 

Director. 
Attachment. 

Congressional  Budget  Office — Cost  Estimate 

1.  Bill  number :  S.  717. 

2.  Bill  title :  Federal  Mine  Safety  and  Health  Amendments  Act  of 
1977. 

3.  Bill  purpose:  S.  717  repeals  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966  and  amends  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  to  include  all  mines,  coal  and  other.  In  addi- 
tion, S.  717  provides  for  the  following : 

A.  Transfer  of  functions  for  the  Mine  Enforcement  and  Safety 
Administration  from  the  Department  of  the  Interior  into  the  De- 
partment of  Labor ; 

B.  Establishment  of  advisory  committees  at  the  discretion  of  the 
Secretary  of  Labor ; 

C.  Increased  number  of  mandatory  inspections  for  surface  mines; 
and 

D.  Establishment  of  a  Federal  Mine  Safety  and  Health  Review 
Commission. 
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4.  Cost  estimate : 

(In  millions  of  dollars] 


Fiscal  years 


1978 

1979 

1980 

1981 

1982 

0. 025 

2.3 
.9 
.25 
.10 

0.105 

10.0 
4.1 
1.1 
.48 

0.110 

10.6 
2.1 
1.2 
.51 

0.100 

11.2 
2.2 
1.3 
.54 

0.100 

11.9 
2.3 

1.4 
.57 

3.55 

15.68 
.48 

5.9 
1.7 
25 
5 

14.41 
.51 

5.2 
1.8 
25 
5 

15.24 
.54 

5.5 
1.9 
25 
5 

16.17 

.10 

.57 

1.4 

5.8 

.4 

2.0 

6.3 

25 

1.3 

5 

Sec.  103:  Advisory  Committee 

Sect.  104:  Inspections,  investigations,  and  recordkeeping: 

Sec.  104(a) . 

Sec.  104(a) 

Sec.  104(c) .. 

Sec.  104(h) 

Total 

Sec.  105(d):  Citations  and  orders .. 

Sec.  114:  Assessment  of  civil  penalties  (Federal  Mine  Safety 

and  Health  Review  Commission) 

Sec.  303(aX3):  NIOSH.. 

Sec.  303(aX3) :  Authorization :  Research 

Sec.  303(d):  Authorization:  State  grants 


Total  cost. 13.1  53.9  52  53.3  54.6 

Offsetting  receipts -4.0        -14.0       -20  -20.0         -20.0 


Total. 9.1  39.9  32  33.3  34.6 

5.  Basis  for  estimate :  The  projected  costs  associated  with  Section  ^03 
are  based  on  experience  from  similar  advisory  committees  currently 
operating  under  the  Department  of  Labor.  It  is  assumed  that  during 
the  first  two  years,  meetings  will  be  held  more  frequently  in  order  to 
review  and  advise  on  standard  setting. 

The  cost  estimate  for  general  inspections,  Section  104,  assumes  man- 
datory inspections  of  a  complete  nature  at  least  four  (4)  times  annu- 
ally for  all  underground  mines  and  at  least  two  (2)  times  a  year  for 
all  surface  mines.  Presently,  under  the  Federal  Coal  Act,  this  re- 
quirement is  being  met,  so  that  additional  costs  reflect  increased  in- 
spection activity  only  for  metal  and  nonmetallic  mines.  MESA  esti- 
mates an  additional  9,500  inspections  or  an  increase  of  310  positions 
for  a  total  cost  of  $9.3  million  (310  positions  x  $30,000) . 

Section  104(a)  also  requires  additional  testing  in  the  specific  area 
of  potential  environmental  hazards,  thus  increasing  the  weighing  and 
analysis  of  dust  samples.  MESA  estimates  that  this  new  requirement 
will  demand  65  new  staff  positions  and  expenditures  for  necessary, 
analysis  equipment  for  a  total  cost  of  $3.8  million.  It  is  assumed  that 
approximately  50  percent  of  this  amount  will  be  purchase  of  equip- 
ment of  a  one-time  basis,  so  that  in  years  after  1979  the  majority  of 
costs  associated  with  this  subsection  will  be  personnel  costs. 

Section  104(c)  requires  that  additional  health  data  of  all  workers 
exposed  to  toxic  substances  and  harmful  physical  agents  be  computer- 
ized. The  MESA  estimate  for  this  section  is  an  additional  20  positions. 
Along  with  hardware  costs,  the  total  comes  to  $1  million. 

Lastly,  Section  104(h)  requires  additional  spot  inspections  over 
and  above  those  presently  performed.  According  to  MESA,  there  are 
35  additional  mines  releasing  500,000  cubic  feet  of  explosive  gases 
during  a  24-hour  period  which  would  require  inspections  every  10 
days,  and  63  additional  mines  releasing  200,000  cubic  feet  of  explosive 
gases  which  must  be  inspected  every  15  days.  These  new  requirements 
will  necessitate  the  addition  of  15  positions,  for  a  total  of  $450,000. 
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Two  additional  areas  that  would  increase  expenditures  if  the  pro- 
visions of  the  Coal  Act  were  applied  to  all  mines  are:  (1)  Assessment 
of  Civil  Penalties  and  (2)  Medical  Examinations. 

The  cost  estimate  for  Section  114  reflects  an  increase  in  activity  in 
the  area  of  Assessment  of  Civil  Penalties.  Currently,  no  such  provision 
exists  under  the  Federal  Mine  and  Nonmetallic  Mine  Safety  Act,  so 
the  application  of  this  provision  as  under  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  would  require  additional  personnel. 

Based  upon  their  experience  related  to  coal  violations,  MESA  calcu- 
lates that  130  positions  would  be  necessary  to  process  130,000  violations 
of  non-coal  mine  activity.  Using  a  per-position  cost  of  $24,500,  an 
additional  $3.2  million  is  estimated  to  be  required  in  the  first  year. 

S.  717  also  includes  the  use  of  a  new  formula  utilizing  four  instead 
of  six  criteria  in  assessing  violations.  This  necessitates  reprogramming 
existing  equipment  and  realizing  a  one-time  cost  of  $1  million. 

In  addition,  the  appeals  process,  currently  conducted  by  the  Depart- 
ment of  the  Interior's  Office  of  Hearings  and  Appeals  but  to  be  trans- 
ferred under  this  bill  to  the  Department  of  Labor,  would  require 
another  75  positions  due  to  the  increase  in  responsibility  and  workload. 
Personnel  costs  for  this  office  are  estimated  at  $20,000 'per  position,  or 
a  total  cost  of  $1.5  million.  It  is  assumed  that  start-up  and  operating 
costs  for  the  Federal  Mine  Safety  and  Health  Review  Commission  are 
included  in  this  amount. 

Under  existing  regulations  of  the  Federal  Coal  Act,  NIOSH 
(National  Institute  of  Occupational  Safety  and  Health)  through  its 
research  is  required  to  process  medical  examinations.  In  MESA's 
opinion,  the  workload  associated  with  this  requirement  will  increase 
three-fold  at  an  estimated  additional  cost  of  $1.6  million. 

Finally,  under  Section  303(a),  there  is  to  be  authorized  an  addi- 
tional $25  million  for  research;  and  under  Section  303(d)  an  addi- 
tional $5  million  for  state  grants.  In  each  case,  the  appropriation  level 
is  assumed  to  equal  the  authorization  level. 

Outyear  personnel  costs  are  inflated  by  CBO  projections  for 
General  Schedule  pay  increases.  Also,  the  estimate  assumes  that  costs 
for  FY  78  are  based  upon  a  quarter-year  of  activity. 

Because  of  the  increased  activity  in  assessment  of  civil  penalties, 
MESA  estimates  that  $20  million  will  be  assessed  against  metal  and 
nonmetallic  mine  operators  (approximately  130,000  violations  at  $150 
each).  The  amount  of  offsetting  receipts  into  the  U.S.  Treasury  from 
payments  of  fines  is  calculated  on  the  basis  of  a  collection  rate  of  25 
percent  the  first  year,  50  percent  the  second  year,  and  30  percent  the 
third  year,  based  on  previous  experience  with  coal  violations.  It  is 
assumed  that  an  additional  $20  million  will  be  assessed  in  each  sub- 
sequent year. 

Although  other  provisions  of  the  bill  include  the  creation  of  new 
responsibilities  within  the  Department  of  Labor,  these  should  not 
generate  additional  costs,  for  they  represent  a  one-to-one  transfer 
from  the  Department  of  the  Interior. 

6.  Estimate  comparison :  Not  Applicable. 

7.  Previous  CBO  estimate :  None. 

8.  Estimate  prepared  by:  Mary  Plaska  (225-7766). 

9.  Estimate  approved  by : 
Budget  Analysis. 

James  L.  Blum, 
Assistant  Director  for  Budget  Analysis. 
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Regulatory  and  Paperwork  Impact 

Pursuant  to  the  requirements  of  Section  5  of  the  Rule  XXIX  of  the 
Standing  Rules  of  the  Senate,  the  Committee  makes  the  following 
evaluation  of  the  paper  work  and  regulatory  impact  of  S.  717. 

Health  and  safety  in  the  mining  industry  is  currently  regulated  by 
two  laws,  the  Metal  and  Non-metallic  Mine  Safety  Act  and  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  S.  717  combines 
that  regulation  under  a  single  statute.  Additional  regulatory  impact 
under  this  bill  thus,  is  limited. 

To  assist  the  Senate  in  understanding  the  scope  of  the  industry  af- 
fected the  following  information  (based  on  1976  figures)  is  provided : 

Employment 
Coal  Men  empolyed 

Underground 135,  977 

Surface 75,  894 

Total 211,  871 

Metal  and  nonmetal  mines  and  mills : 

Underground 40,012 

Surface 134,  013 

Mills    100,  515 

Total 274,  540 

Grand  total 486,  411 

Mining  Operations 

Number 
Coal :  of  mines 

Underground 2,  337 

Surface 3,  215 

Total 5,  452 


Metal  and  nonmetal  mining  operations 


Number  of 

year  round 

active  mines 


Intermittent 

or  seasonal 

mines 


Underground 

Open  pit 

Crushed  stone... 
Sana  jnd  gravel. 
Mills 

Total 

Grand  total 


629 

365 

1,  436 

350 

3,  510 

806 

5,  368 

2,450 

858 

75 

11,801 

4,046 

21,299 

The  Committee  estimates  the  cost  of  complying  with  the  provisions 
of  this  bill,  for  the  entire  mining  industry,  both  coal  and  non-coal, 
will  be  approximately  $69.15  million  per  year.  These  costs  will  result 
from  operators'  compliance  with  the  provisions  of  the  bill  requiring 
health  and  safetv  training  of  miners,  from  additional  inspections  re- 
quired by  the  bill,  and  from  salaries  of  miners  who  may  exercise  the 
right  created  in  the  bill  to  participate  in  mine  inspections.  This  esti- 
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mate  also  includes  the  cost  of  complying  with  standards  which  may  re- 
quire warning  labels  on  machinery  and  chemicals  used  in  mines, 
additional  medical  examinations  of  miners,  and  monitoring  of  miner 
exposure  to  toxic  substances  or  harmful  physical  agents. 

ilie  Committee  believes  that  improved  safety  and  health  in  the  in- 
dustry will  result  in  the  decrease  in  "down-time"  and  improved  miner 
morale  and  increased  production.  The  net  cost  to  the  industry,  then, 
should  be  reduced  by  the  effect  of  these  improvements.  The  Committee 
cannot  estimate  the  industry's  potential  savings  in  this  respect,  but  it- 
believes  they  will  significantly  reduce  the  economic  impact  reflected  in 
the  estimate  above. 

The  cost  to  the  industry  of  complying  with  new  standards  which 
may  be  promulgated  by  the  Secretary  is  difficult  to  estimate.  The  Com- 
mittee believes  that,  in  most  instances,  operators  will  be  able  to  com- 
ply with  standards  by  altering  existing  mining  operations  at  minimum 
cost.  The  Committee  also  firmly  believes  that  any  cost  outlay  necessary 
to  comply  with  standards  will  be  made  up  with  increased  productivity 
and  reduced  compensation  in  event  of  death,  injury  or  disability. 

The  bill  contemplates  minimal  record  keeping  of  a  personal  and 
private  nature.  The  bill  has  provisions  to  assure  the  privacy  of  the  in- 
dividuals. For  example.  Section  104(f)  (1)  permits  miners  to  request 
inspections  and  requires  the  Secretary  to  provide  the  mine  operator 
with  a  copy  of  such  requests.  In  all  such  cases,  the  names  of  the  com- 
plaining miner  and  of  individual  miners  named  in  such  complaint  are 
not  to  appear  on  the  copy  presented  to  the  operator. 

Section  102(a)(6)  authorizes  the  Secretary  to  promulgate  regula- 
tions which  may  require  the  periodic  medical  examinations  of  miners, 
either  by  the  Secretary  of  Health,  Education,  and  Welfare  or  by  the 
operator.  Where  medical  examinations  are  conducted  by  the  Secretary 
of  Health,  Education  and  Welfare,  the  results  of  those  examinations 
can  be  available  only  to  the  Secretaries,  or  on  the  specific  permission 
of  the  miner  involved,  to  his  personal  physician.  The  Committee  be- 
lieves that  such  information  wouM  be  protected  by  the  Privacy  Act 
and  would  not  be  releasable  by  the  Secretaries.  This  requirement  then 
should  constitute  no  interference  with  the  privacy  of  the  miners. 
Where  such  medical  examinations  are  provided  at  the  operator's  ex- 
pense, examination  results  could  be  available  to  the  operator,  within 
the  limits  of  the  physicians'  ethical  considerations.  In  such  cases, 
every  effort  to  protect  miners  from  discrimination  or  adverse  action 
as  a  result  of  the  release  of  his  medical  records  U  provided.  The  pro- 
visions concerning  medical  evaluation  of  miners  wiH  require  addi- 
tional paperwork  by  mine  operators  or  their  physicians. 

Section  102  permits  the  Secretary  to  include  in  promulgated  regu- 
lations the  requirement  that  operators  monitor  and  maintain  accu- 
rate records  of  miner  exposure  to  toxic  substances  or  other  harmful 
agents.  In  addition,  Section  116  requires  operators  to  maintain  accu- 
rate records  of  the  safety  and  health  training  which  is  provided  to 
miners.  Simple  record  keeping  in  connection  with  this  requirement  is 
contemplated. 

These  records  are  necessary  for  enforcement  of  the  training  require- 
ment for  the  development  of  information  regarding  cause-  and  pre- 
vention of  occupational  accidents  and  illnesses,  and  for  identifying 
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exposed  employees  so  that  appropriate  treatment  and  protective  action 
can  be  provided.  To  the  extent  that  accurate  record?  in  these  areas  are 
maintained,  the  need  for  inspection  and  investigation  by  the  Secre- 
taries of  Labor  and  Health,  Education,  and  Welfare  will  be  reduced. 
The  Committee  believes  that  required  paperwork  should  be  kept  to 
a  minimum,  and  toward  that  end,  Section  104(d)  cautions  the  Secre- 
taries, in  imposing  paperwork  requirements,  to  do  so  in  a  manner 
which  will  impose  a  minimum  burden  on  operators,  paying  special 
attention  to  those  operating  small  businesses.  The  section  further  pro- 
vides that  unnecessary  duplication  of  effort  in  connection  with  paper- 
work requirements  are  to  be  kept  to  a  minimum. 

SECTION-BY-SECTION  ANALYSIS 

Title  I — Amendments  to  the  General  Provisions  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969 

Section  101 — This  section  amends  section  1  of  the  Federal  Coal 
Mine  Health  and  Safetv  Act  of  1969  so  that  it  is  now  cited  as  the 
"Federal  Mine  Safety  and  Health  Act  of  1977." 

Section  102 — Definitions  and  applicability. 

Section  102(a)(1) — provides  that  Section  2  of  the  Federal  Mine 
Safety  and  Health  Act  of  1976  is  amended  by  striking  out  "coal" 
wherever  it  appears. 

Section  102(a)  (2) — references  to  the  Secretary  of  the  Interior  to 
become  references  to  the  Secretary  of  Labor. 

Section  102(b)  (1) — changes  the  definition  of  "Secretary"  in  section 
3(a)  from  Secretary  of  the  Interior  to  Secretary  of  Labor. 

Section  102(b)  (2) — clarifies  the  definition  of  "operator"  to  include 
independent  contractors  performing  services  or  construction  at  a 
mine. 

Section  102(b)(3) — enlarges  the  definition  of  "mine"  in  section 
3(h)  to  include  those  mines  previously  covered  by  the  Federal  Metal 
and  Non-Metallic,  Mine  Safety  Act.  This  definition  is  also  expended  to 
include  facilities  for  the  preparation  of  coal,  except  that  the  Secretary 
is  to  give  due  consideration  to  the  convenience  of  giving  one  Assistant 
Secretary  all  authority  with  respect  to  health  and  safety  of  miners 
employed  at  one  physical  establishment. 

Section  102(b)  (4) — expands  the  definitions  of  "operator,"  "agent," 
"miner,"  and  "imminent  danger"  in  sections  3(d),  (e),  (g),  and  (j), 
respectively,  to  apply  to  all  mines  now  covered  by  the  Act. 

Section  102(b)(5) — amends  section  3  to  add  a  new  section  3(n) 
defining  "Administration"  which  means  the  Mining  Enforcement  and 
Safety  Administration  established  under  section  302  of  this  Act  and  a 
new  section  3(o)  defining  "Commission"  which  means  the  Federal 
Mine  Safety  and  Health  Review  Commission  which  is  established  in 
the  Act. 

Section  102(c) — amends  section  4,  "Mines  Subject  to  Act,"  to 
include  in  addition  to  coal  mines,  mines  newly  covered  by  this  Act. 

Section  102(d)(1) — amends  section  5(c)  to  conform  the  wording 
thereof  to  the  new  definition  of  "Secretary,"  but  the  meaning -is 
unchanged. 
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Section  102(d)  (2)— includes  operators  and  miners'  representatives 
of  mines  newly  covered  by  this  Act  among  those  that  may  ask  the 
Interim  Compliance  Panel  for  a  public  hearing  under  section  5(f), 
and  changes  the  wording  of  that  section  to  conform  to  the  new  section 
number  for  "Judicial  Review." 

Title  II— Mine  Safety  and  Health  Standard  Amendments 

Amendment  to  title  I 

Section  202— This  section  amends  Title  I  of  1969  so  that  it  includes : 

Section  101 — Duties. 

Section  101(a) — establishes  the  duty  of  each  mine  operator  to  com- 
ply with  the  health  and  safety  standards,  all  rules  regulations,  and 
orders  promulgated  under  this  Act  and  to  furnish  a  place  of  employ- 
ment free  from  recognized  hazards  causing  or  likely  to  cause  death 
or  physical  harm. 

Section  101(b) — establishes  the  duty  of  each  miner  to  comply  with 
the  health  and  safety  standards  all  rules,  regulations,  and  orders 
promulgated  under  this  Act  which  are  applicable  to  his  own  conduct. 

Section  102 — Safety  and  Health  Standards. 

Section  102(a) — establishes  that  the  Secretary  may  promulgate, 
modify  or  revoke  any  health  or  safety  standard  by  rule  in  accordance 
with  the  provisions  of  section  553  of  Title  5  of  the  United  States  Code 
(without  regard  to  any  reference  therein  to  sections  556  and  557  of 
such  title)  and  the  following  provisions. 

Section  102(a)(1) — provides  that  the  Secretary  may  request  the 
recommendations  of  an  advisory  committee  appointed  under  section 
103  whenever  he  determines  from  information  submitted  to  him  in 
writing  or  on  the  basis  of  his  own  information  that  a  rule  should  be 
promulgated,  except  that  when  the  recommendation  comes  from  the 
National  Institute  for  Occupational  Safety  and  Health,  the  Secretary 
must  within  sixty  days  after  receipt  thereof  either  commence  rule 
making  or  publish  in  the  Federal  Register  his  decision  not  to  do  so. 

When  an  advisory  committee  is  appointed,  the  Secretary  must 
provide  such  committee  with  any  proposal  of  his  own  or  of  the  Sec- 
retary of  Health,  Education,  and  Welfare  as  well  as  any  factual 
information  that  has  been  developed.  The  advisory  committee  must 
submit  to  the  Secretary  its  recommendations  within  90  days  from  the 
date  of  its  appointment  or  a  longer  or  shorter  period  of  time  prescribed 
by  the  Secretary,  but  no  longer  than  180  days  after  the  appointment. 

Section  102(a)(2) — requires  the  Secretary  to  publish  a  proposed 
rule  in  the  Federal  Register  and  afford  interested  persons  a  period  of 
30  days  after  publication  to  submit  written  comments.  Where  an 
advisory  committee  is  appointed  the  Secretary  must  publish  the 
proposed  rule  within  60  days  after  submission  of  the  committee's 
recommendations  or  the  expiration  of  the  period  prescribed  by  the 
Secretary  for  those  recommendations,  if  he  decides  to.  publish  such 
recommendations,  and  if  he  decides  not  to  publish  such  recommenda- 
tions, he  shall  publish  the  reason  for  his  determination  not  to. 

Section  102(a)  (3)— permits  any  interested  person  to  file  with  the  . 
Secretary  written  objections  to  the  proposed  rule  and  request  a  public 
hearing  before  the  expiration  of  the  comment  period  provided  for  in 
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section  102(a)  (2),  Within  60  days  after  the  last  day  for  filing  such 
objections,  the  Secretary  shall  publish  in  the  Federal  Register  a  notice 
specifying  the  standard  objected  to  and  the  time  and  place  for  a 
hearing. 

Any  such  hearing  shall  be  held  promptly  and  shall  be  conducted 
in  accordance  with  procedural  rules  or  rulings  which  the  Secretary 
shall  make  in  order  to  avoid  unnecessary  costs  or  delay.  The  Secretary 
is  authorized  to  subpoena  witnesses  and  evidence  necessary  to  ade- 
quately develop  the  record.  A  verbatim  transcript  of  all  such  hearings 
shall  be  made,  and  available  to  the  public. 

Section  102(a)  (4) — provides  that  within  90  days  after  expiration  of 
the  comment  period  under  section  102(a)  (2)  or  after  certification  of 
the  record  of  a  hearing  under  section  102(a)  (3),  the  secretary  shall 
issue  a  rule  or  determine  that  a  rule  shall  not  be  issued.  In  order  to 
insure  that  affected  employers  and  their  employees  are  informed  of  the 
existence  of  the  standard  and  its  requirements,  an  issued  rule  may 
contain  a  provision  delaying  its  effective  date  for  a  period  determined 
by  the  Secretary. 

~  Section  102  (a)(5)(A)  — requires  the  Secretary,  in  promulgating 
standards,  to  set  the  standard  which  most  adequately  assures  on  the 
basis  of  the  best  available  evidence  that  miners  will  not  suffer,  impair- 
ment of  health  or  functional  capacity,  even  if  regularly  exposed  to  the 
hazards  throughout  their  working  lives.  Development  of  standards  is 
to  be  based  on  research,  demonstration,  experiment,  and  other  appro- 
priate information.  In  addition  to  the  attainment  of  the  highest  degree 
of  safety  and  health  protection  for  the  miner,  other  considerations 
shall  be  the  latest  available  scientific  data  in  the  field,  the  feasibility  of 
the  standards  and  experience  gained  under  this  and  other  health  and 
safety  statutes.  Wherever  practicable,  the  standard  should  be  ex- 
pressed in  terms  of  objective  criteria  and  performance  desired. 

Section  109(a)(5)(B) — requires  the  Secretary  of  Health,  Educa- 
tion and  Welfare  to  identify  toxic  materials  or  harmful  physical 
agents  found  in  mines  and  to  within  eighteen  months  of  enactment  of 
these  Amendments,  and  on  a  continuing  basis  thereafter,  determine 
whether  those  substances  or  agents  pose  a  threat  to  miners  in  the 
concentrations  in  which  they  are  normally  found  in  a  mine.  There- 
after appropriate  criteria,  are  to  be  transmitted  to  the  Secretary  as 
developed  who  shall  within  sixty  days  after  receipt  thereof,  for  all 
agents  or  substances  not  already  covered  by  an  appropriate  standard, 
either  commence  formal  standard  promulgation  procedures  under 
Section  102(a)(1)  or  102(a)(2),  or  shall  publish  nis  determination 
not  to  do  so. 

Section  102(a)  (6) — provides  that  any  standard  promulgated  under 
section  102(a)  must  prescribe  the  use  of  labels  or  other  warnings 
necessary  to  ensure  that  miners  are  apprised  of  all  hazards  to  which 
they  are  exposed,  relevant  symptoms  and  appropriate  emergency 
treatment  and  proper  conditions  and  precautions  of  safe  use  or  ex- 
posure. A  standard,  when  appropriate,  shall  prescribe  protective 
equipment,  control  or  technological  procedures  ot  be  used,  and  shall 
provide  for  monitoring  or  measuring  miners'  exposure  as  may  be 
necessarv  for  the  protection  of  the  miners.  Where  appropiiate,  such 
standard  shall  prescribe  the  type  and  frequency  of  medical  examina- 
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tion  or  tests  which  the  operator  shall  provide,  at  his  cost ;  in  order  to 
determine  whether  the  miner  exposed  to  such  hazards  is  adversely 
affected  by  such  exposure.  Such  standards  shall  provide  that  where  a 
determination  is  made  that  a  miner  may  suffer  material  impairment 
of  health  or  functional  capacity  as  a  result  of  exposure  to  a  hazard 
covered  by  the  standard,  miners  shall  be  removed  from  such  exposure 
and  reassigned.  Any  miner  transferred  due  to  such  exposure  shall 
receive  compensation  at  not  less  than  the  rate  for  miners  in  the  clas- 
sification he  held  immediately  prior  to  his  transfer. 

The  medical  examination  may  be  furnished  at  the  expense  of  the 
Secretary  of  Health,  Education,  and  Welfare  if  he  determines  them 
to  be  in  the  nature  of  research.  The  results  of  such  examination  or 
tests  shall  be  furnished  only  to  the  Secretary,  the  Secretary  of  Health. 
Education,  and  Welfare,  and  at  the  miner's  request,  to  his  designated 
physician. 

Section  102(a)  (7)  requires  the  Secretary,  to  the  extent  possible,  to 
promulgate  mandatory  health  and  safety  standards  applicable  to  mine 
construction  activity  which  takes  place  on  the  surface  in  a  separate 
part  of  the  Code  of  Federal  Regulation. 

Section  102(a)  (8) — requires  that  in  promulgating  or  revoking 
standards  or  in  publishing  any  rule  under  Title  I  the  Secretary  shall 
not  reduce  the  protection  afforded  miners  below  that  of  any  standard 
previously  in  effect. 

Section  102(b)(1) — provides  that  where  the  Secretary  determines 
that  miners  are  exposed  to  grave  danger  from  exposure  to  substances 
or  agents  determined  to  be  toxic  or  physically  harmful  and  that  an 
emergency  temporary  standard  is  necessary  to  protect  the  miners,  he 
may  promulgate  an  emergency  standard  effective  upon  publication  in 
the  Federal  Register  without  regard  to  the  rulemaking  procedures  of 
the  Administrative  Procedure  Act. 

Section  102(b)(2) — provides  that  an  emergency  temporary  stand- 
ard shall  be  effective  until  superseded  by  a  standard  promulgated  in 
accordance  with  the  procedures  prescribed  in  section  102(b)  (3). 

Section  102(b)  (3) — requires  the  Secretary  to  begin  a  proceeding  for 
promulgating  a  standard  in  accordance  with  section  102(a)  upon  pub- 
lication of  the  emergency  temporary  standard.  The  emergency  tempo- 
rary standard  shall  serve  as  the  proposed  rule  in  such  a  proceeding 
and  the  Secretary  shall  promulgate  the  permanent  standard  no  later 
than  nine  months  ofter  publication  of  the  emergency  temporary 
standard. 

Section  102(c) — authorizes  the  Secretary  to  grant  a  variance  if  he 
determines  or  the  Secretary  of  Health,  Education,  and  Welfare  certi- 
fies that  such  a  variance  is  necessary  for  the  operator  to  participate 
in  an  experiment  approved  bv  one  of  the  Secretaries  designed  to  im- 
prove techniques  of  safeguarding  the  health  or  safety  of  the  workers. 
Variances  under  this  subsection  shall  not  be  granted  until  the  Secre- 
tary determines  that  such  a  variance  will  not  adversely  affect  the  health 
and  safety  of  the  miners  and  such  miners  are  notified  directly  and  by 
publication  in  the  Federal  Register. 

Section  102(d) — allows  operators  or  miners'  representatives  to  ap- 
ply to  the  Secretary  for  a  variance  from  a  standard.  Affected  miners 
and  their  representative  must  be  given  notice  of  each  such  application 
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and  an  opportunity  to  participate  in  a  hearing.  The  Secretary  shall 
issue  a  variance  if  he  determines  on  the  record,  after  opportunity  for 
an  inspection  wheie  appropriate  and  a  public  hearing"  that  the  operator 
will  provide  conditions  as  safe  and  healthful  as  those  which  would 
prevail  if  he  complied  with  the  standard.  The  order  of  variance  shall 
prescribe  the  conditions  the  operator  must  maintain  and  the  practices 
he  must  use  to  the  extent  they  differ  from  the  standard.  Such  an  order 
may  be  modified  or  revoked  upon  application  by  an  operator,  miners, 
miners'  representative,  or  by  the  Secretary  in  the  manner  prescribed 
for  its  issuance. 

Section  102(e)  provides  that  subsection  (d)  shall  not  apply  with 
respect  to  any  coal  health  standard  in  effect  on  the  effective  date  of  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977. 

Section  102(f)  allows  persons  adversely  affected  by  a  standard  to 
challenge  its  validity  within  60  days  of  its  promulgation.  In  the  appro- 
priate U.S.  court  of  appeals.  Unless  ordered  by  the  court,  such  chal- 
lenge shall  not  operate  as  a  stay  of  the  standard. 

Only  objections  which  are  raised  during  the  administrative  proceed- 
ings shall  be  considered  by  the  court  in  reviewing  such  standards, 
unless  failure  to  have  raised  such  objections  earlier  shall  be  excused 
by  the  court  due  to  extraordinary  circumstances.  The  procedures  of 
this  Section  shall  be  the  exclusive  means  of  challenging  the  validity 
of  the  standards. 

Section  103 — Advisory  Committees. 

Section  103(a) — allows  the  Secretary  to  appoint  advisory  commit- 
tees to  assist  him  in  his  standard  setting  functions  under  section 
102(a)  and  advise  him  on  other  health  and  safety  matters.  Each 
committee  may  include  one  or  more  designees  of  the  Secretary  of 
Health,  Education,  and  Welfare,  the  National  Bureau  of  Standards, 
and  the  National  Science  Foundation,  operator  and  miner  representa- 
tives in  equal  numbers,  one  or  more  representatives  of  State  mine  in- 
spection or  safety  agencies.  It  may  include  other  member*;  qualified  by 
knowledge  and  experience  who  shall  not  exceed  in  number  the  members 
from  Federal  and  State  agencies.  Committee  meetings  must  be  open 
to  the  public  and  the  record  thereof  be  made  available  to  the  public. 
No  committee  member,  except  representatives  of  the  operator  and 
miners,  shall  have  an  economic  interest  in  pny  proposed  rule. 

Section  103(b) — provides  for  tne  compensation  for  committee  mem- 
bers from  private  life  according  to  the  provisions  for  section  3109  of 
title  5,  United  States  Code  for  consultants  or  experts.  The  Secretary 
shall  pay  to  the  States  the  actunl  costs  to  them  of  their  representatives' 
membership  on  the  Committee. 

Section  104 — Inspections,  investigators,  and  recordkeeping. 
Section  104(a)— authorizes  the  Secretary  or  the  Secretary  of 
Health,  Education,  and  Welfare,  or  the  authorized  representative  of 
either,  to  make  frequent  inspections  of  mines  to  (1)  obtain,  utilize 
and  disseminate  information  relating  to  the  health  or  safety  of  miners, 
the  causes  of  accidents,  and  of  diseases  or  impairments  originating  in 
such  mines.  (2)  gather  information  with  respect  to  standards,  (3)  de- 
termine whether  an  imminent  danger  exists,  and  (4)  determine 
whether  there  is  compliance  with  the  Act  and  its  requirements.  The 
Secretary  is  required  to  make  inspections  of  all  underground  mines 
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n  their  entirety  at  least  four  times  per  year,  and  of  all  surface  mines 
in  their  entirety  at  least  two  times  per  year,  and  the  Secretary  is  au- 
thorized to  establish  guidelines  for  such  additional  inspections  of 
mines  where  warranted.  No  advance  notice  of  inspections  is  to  be  given. 

Section  104(b) — allows  the  Secretary  to  require  the  attendance  and 
testimony  of  witnesses  and  the  production  of  evidence  under  oath  in 
connection  with  investigations  of  accidents  and  other  occurrences. 
"Witnesses  will  be  paid  the  same  as  witnesses  in  U.S.  courts.  The 
appropriate  district  courts,  upon  application  by  the  Secretary  shall 
have  jurisdiction  over  witnesses  failing  to  appear  and  may  issue 
orders  requiring  such  appearance.  Failure  to  obey  such  an  order 
may  be  punished  as  contempt. 

Section  104(c)(1) — requires  each  operator  to  maintain  and  make 
available  to  the  Secretaries  such  records  that  the  Secretary,  in  coop- 
eration with  the  Secretary  of  Health,  Education,  and  Welfare,  pre- 
scribes as  appropriate  for  the  enforcement  of  the  Act  or  for  develop- 
ing information  regarding  the  causes  and  prevention  of  occupational 
accidents  and  illnesses  in  the  mine0.  Regulations  issued  pursuant  to 
this  paragraph  may  include  provisions  requiring  operators  to  con- 
duct  periodic  inspections. 

Section  104(c)(2) — provides  that  the  Secretary,  in  cooperation 
with  the  Secretary  of  Health,  Education,  and  Welfare,  shall  require 
operators  to  maintain  records  of  and  make  periodic  reports  on  work- 
related  deaths,  injuries,  and  illness  except  for  minor  injuries  requir- 
ing only  first  aid  treatment. 

Section  104(c)  (3) — requires  the  Secretary,  in  cooperation  with  the 
Secretary  of  Health,  Education,  and  Welfare,  to  issue  regulations 
requiring  operators  to  maintain  records  of  miner  exposures  to  poten- 
tially toxic  or  harmful  physical  agents  that  must  be  monitored  or 
measured  under  the  Act's  health  and  safety  standards.  The  regulations 
are  to  give  miners  or  their  representatives  an  opportunity  to  observe 
the  monitoring  or  measuring  and  to  give  miners  and  former  miners 
access  to  such  records  of  individual  exposure.  Operators  are  to  notify 
miners  of  overexposure  and  shall  inform  overexposed  miners  of  the 
corrective  action  being  taken. 

Section  104(c)(4) — provides  that  all  accidents,  except  some  unin- 
tentional roof  fails,  shall  be  investigated  by  the  operator  or  his  agent 
to  determine  the  cause  and  means  of  preventing  recurrence.  Records 
of  accidents  and  investigations  shall  be  maintained  and  made  available 
to  the  Secretary  and  the  appropriate  State  agency.  Such  records  shall 
be  open  for  inspection  by  interested  persons. 

Section  104(d) — requires  that  information  obtained  under  the  Act 
must  be  obtained  with  a  minimum  burden  upon  operators,  especially 
those  operating  small  businesses.  Unnecessary  duplication  of  efforts 
in  obtaining  information  is  to  be  reduced  as  much  as  possible. 

Section  104(e) — provides  that  subject  to  regulations  issued  by  the 
Secretary  a  representative  of  the  operators  and  a  representative  of  the 
miners  shall  be  given  an  opportunity  to  accompany  the  inspecting 
official  during  the  inspection  of  a  mine  under  section  104(a)  and  to 
participate  in  any  pre-  and  post-inspection  conferences  at  the  mine 
site.  Where  there  is  no  authorized  miner  representative  the  inspector 
shall  consult  with  a  reasonable  number  of  miners.  If  he  determines 
rriore  than  one  representative  from  each  party  would  aid  the  inspec- 
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tion,  the  inspector  may  permit  each  party  an  equal  number  of  addi- 
tional representatives.  A  miner  representative  who  is  also  employed 
by  the  operator  shall  not  lose  pay  for  his  participation  in  the  inspec- 
tion, but  only  one  such  miner  shall  be  authorized  to  be  paid  pursuant 
to  this  subsection.  Compliance  with  this  subsection  shall  not  be  a 
jurisdictional  prerequisite  to  the  enforcement  of  any  provision  of  this 
Act. 

Section  104(f)  (1) — provides  that  if  any  miner  or  his  representative 
believes  that  a  standard  violation  exists  that  threatens  physical  harm 
or  that  an  imminent  danger  exists,  he  may  request  an  inspection  by 
giving  written  notice  with  his  signature  to  the  Secretary  or  his  au- 
thorized representative  of  such  violation  or  danger.  A  copy  of  such 
notice  shall  be  provided  to  the  employer  or  his  agent  no  later  than  at 
the  time  of  inspection  but  the  name  of  the  person  giving  such  notice 
and  the  names  of  the  miners  referred  to  therein  shall  be  deleted. 

If  the  Secretary  determines  there  are  reasonable  grounds  to  believe 
that  a  violation  or  danger  exists,  he  shall  make  a  special  inspection 
as  soon  as  practicable.  If  the  Secretary  determines  that  no  violation 
or  danger  exists,  he  shall  so  notify  in  writing  the  miners  or  their 
representative. 

Section  104(f)  (2) — provides  that  prior  to  or  during  any  inspection 
any  miners  or  their  representatives  may  notify  the  federal  inspector, 
in  writing,  of  any  violation  of  this  Act  or  of  any  imminent  danger 
they  believe  exists.  The  Secretary  shall,  by  regulation,  establish 
informal  review  procedures  for  any  refusal  by  an  inspector  to  issue 
a  citation  with  respect  to  such  alleged  violation  or  order  with  respect 
to  such  danger  and  shall  furnish  the  miners  or  their  representative 
requesting  such  review  a  written  statement  of  the  reasons  for  his 
final  disposition  of  the  case. 

Section  104(g)(1) — authorizes  the  Secretary  and  the  Secretary 
of  Health,  Education,  and  Welfare  to  publish  information  obtained 
under  this  section. 

Section  104(g)  (2) — provides  that  the  Secretary  and  the  Secretary 
of  Health,  Education,  and  Welfare  shall  each  prescribe  regulations 
necessary  to  cany  out  their  responsibilities  under  this  Act. 

Section  104(h) — requires  the  Secretary  to  provide  a  minimum  of 
one  spot  inspection  of  all  or  part  of  a  mine  during  every  5  working 
days  at  irregular  intervals,  if  the  mine  contains  some  especially 
hazardous  conditions  and  provides  specifically  for  inspection  once 
each  five  days  of  mines  liberating  1,000,000  cubic  feet  of  explosive 
gases  each  day ;  once  each  ten  days  of  mines  liberating  500,000  cubic 
feets  of  such  gases ;  and  once  each  15  days  of  mines  liberating  200,000 
cubic  feet  of  such  gases. 

Section  104 (i) — provides  that  if  there  is  a  mine  accident,  the  oper- 
ator shall  notify  the  Secretary  and  preserve  any  evidence  that  would 
aid  an  investigation  of  the  cause.  The  Secretary  may  supervise  rescue 
and  recovery  activity  in  such  mine,  if  such  activity  is  necessary,  and 
take  other  appropriate  action  to  preserve  life. 

Secretary  104  (j) — provides  that  if  there  is  a  mine  accident,  and  the 
Secretary's  representative  is  present,  he  may  issue  appropriate  orders 
to  insure  the  safety  of  persons  in  the  mine,  and  the  operator  must 
obtain  his  approval,  in  consultation  with  appropriate  State  represent- 
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atives,  when  feasible,  of  any  recovery  plan  or  of  any  plan  to  return 
affected  areas  to  normal  operation. 

Section  105 — Citations  and  Orders. 

Section  105(a)— -provides  that  if,  upon  inspection  or  investigation, 
the  Secretary  or  his  representative  believes  an  operator  lias  violated 
this  Act  or  any  standard,  rule,  order  or  regulation  promulgated  pur- 
suant to  this  Act,  he  shall  with  reasonable  promptness  issue  a  citation 
to  the  operator.  The  citation  shall  be  written,  describe  with  particu- 
larity the  nature  of  the  violation,  and  fix  a  reasonable  time  for  the 
violation's  abatement. 

Section  105(b) — provides  that,  if  upon  any  follow-up  inspection  the 
Secretary's  representative  finds  (1)  the  cited  violations  have  not  been 
totally  aoated  within  the  original  or  subsequently  extended  abatement 
period,  and  (2)  the  abatement  period  should  not  be  further  extended, 
he  shall  find  the  area  affected  by  the  violation  and  promptly  issue  an 
order  requiring  the  opeiator  to  withdraw  from  the  affected  area  all 
persons  (until  the  Secretary's  representative  determines  the  violation 
has  been  abated) ,  except  the  following : 

(1)  Any  person  whose  presence  is  necessary  to  eliminate  the  danger, 
in  the  judgment  of  the  operator  or  the  Secretary's  representative; 

(2)  Any  public  official  whose  official  duties  require  his  presence,  or 

(3)  Any  legal  or  technical  consultant  or  representative,  qualified 
to  make  mine  examinations  or  accompanied  by  such  a  person,  and 
whose  presence  is  necessary  for  the  proper  investigation  of  the  condi- 
tions described  in  the  order,  in  the  judgment  of  the  operator  or  the 
Secretary's  representative. 

Section  105(c)  (1) — provides  that,  if  the  inspector  finds  a  violation 
of  a  standard  which  could  significantly  contribute  to  the  cause  and 
effect  of  a  mine  health  or  safety  hazard  and  which  was  caused  by  an 
unwarranted  failure  of  the  operator  to  comply  with  such  standard, 
he  shall  issue  a  citation  to  the  operator,  noting  such.  If  within  the  same 
or  any  subsequent  inspection  within  90  days,  the  inspector  notes  an- 
other unwarranted  failure  violation,  the  inspector  shall  issue  an  order, 
closing  the  mine  or  the  affected  portion  of  the  mine  to  all  individuals 
except  those  designated  in  Subsection  (b)  until  such  violation  shall 
be  abated. 

Section  105(c)  (2) — provides  that  once  a  withdrawal  order  has  been 
issued  under  Subsection  (c)(1),  another  withdrawal  order  shall  be 
issued  if  on  any  subsequent  inspection,  an  unwarranted  failure  viola- 
tion is  cited.  Any  such  order  can  be  lifted  when  the  underlying  viola- 
tion has  been  abated;  but  the  provisions  of  Subsection  (c)(1)  shall 
only  become  applicable  to  an  operator  when  an  inspection  of  the  mine 
in  its  entirely  indicates  no  unwarranted  failures. 

Section  105(d)(1) — provides  that  if  an  operator  has  developed  a 
pattern  of  violations  within  a  mine  which  are  of  a  nature  which  could 
significantly  and  substantially  contribute  to  the  cause  and  effect  of  a 
mine  health  or  safety  hazard,  the  Secretary  shall  notifv  the  operator 
of  the  existence  of  such  a  pattern.  If  upon  an  inspection  within  90 
days  after  the  issuance  of  such  notice,  the  Secretary  or  his  authorized 
representative  finds  any  violation  of  a  standard  which  could  signifi- 
cantly and  substantially  contribute  to  the  cause  and  effect  of  a  mine 
safety  and  health  hazard,  the  inspector  shall  issue  an  order  requiring 
all  individuals  except  those  designated  in  Subsection  (b)  to  be  with- 
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drawn  from  the  mine  or  the  affected  area.  Such  an  order  will  be  lifted 
when  the  underlying  violation  has  been  abated. 

Section  105(d)  (2) — provides  that  if  a  withdrawal  order  has  been 
issued  under  Subsection  (d)  (1)  and  on  any  subsequent  inspection  the 
Secretary  or  his  authorized  representative  finds  another  violation  of  a 
standard  which  could  significantly  and  substantially  contribute  to  the 
cause  and  effect  of  a  mine  safety  or  health  hazard,  he  shall  issue  an 
order  withdrawing  all  individuals  except  those  designated  in  Subsec- 
tion (b)  from  the  mine  or  affected  area.  Such  order  shall  remain  in 
effect  until  the  underlying  violation  has  been  abated. 

Section  105(d)  (3) — provides  that  an  inspection  of  the  mine  in  its 
entirety  which  discloses  no  violations  which  could  significantly  and 
substantially  contribute  to  the  cause  and  effect  of  a  mine  safety  or 
health  hazard  will  terminate  the  pattern  of  violations  which  resulted 
in  the  issuance  of  the  notice  under  Subsection  (d)(1).  Subsequent 
such  violations  can  reestablish  the  pattern,  and  make  the  provisions 
of  Subsections  (d)  (1)  and  (2)  applicable  at  that  time. 

Section  105(d)(4) — authorizes  the  Secretary  to  make  such  rules 
as  he  deems  necessary  to  establish  the  criteria  for  determining  the 
existence  of  a  pattern  of  violations  which  could  significantly  and  sub- 
stantially contribute  to  the  cause  and  effect  of  a  mine  safety  or  health 
hazard. 

Section  105(e) — requires  that  during  the  abatement  period  for  a 
violation  of  the  respiratory  dust  concentration  limit,  the  operation 
must  take  samples  described  in  section  202(a)  during  each  production 
shift.  The  section  also  provides  that,  after  a  withdrawal  order  has  been 
issued  for  failure  to  abate  a  violation  of  the  respirable  dust  concentra- 
tion limit,  the  Secretary,  upon  request  of  the  operator,  shall  provide 
technical  assistance  to  aid  in  reducing  such  dust  concentrations.  Those 
persons  sent  by  the  Secretary  may  require  the  operator  to  take  actions 
they  deem  appropriate  to  insure  the  health  of  persons  in  the  mine. 

Section  105(f)  (1) — provides  that  if  the  Secretary's  representative, 
while  on  an  inspection,  finds  a  miner  employed  in  a  mine  who  has  not 
received  requisite  safety  training  in  accordance  with  a  safety  training 
plan  approved  by  the  Secretary  in  accordance  with  the  provisions  of 
section  116  of  the  Federal  Mine  Safety  and  Health  Act  of  1977,  such  a 
miner  is  to  be  declared  a  hazard  to  himself  and  others,  and  such  miner 
is  required  to  be  immediately  withdrawn  from  the  mine  until  the  Sec- 
retary can  determine  that  such  miner  has  received  the  requisite 
training. 

Section  105(f)  (2) — provides  that  miners  ordered  withdrawn  from  a 
mine  as  a  result  of  not  having  received  such  training  shall  not  be 
discriminated  against  for  such  reason,  and  shall  suffer  no  loss  of  pay 
during  the  period  until  the  Secretary  finds  that  such  training  has  been 
given  to  the  miner. 

Section  105(g) — requires  that  each  citation  or  order  or  copy  thereof 
issued  under  this  section  must  be  posted  in  accordance  with  section  110 
and  as  prescribed  by  the  Secretary's  regulations. 

Section  105(h) — provides  that  a'w  orHer  ^ssiipcI  und^r  s^cf;o-  105 
(b),  (c)  or  (d)  is  effective  until  revoked  by  the  Secretary  or  modified 
or  vacated  by  the  Commission  or  the  courts  pursuant  to  sections  106 
or  107. 

Section  106.  Procedures  for  Enforcement. 
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Section  106(a) — requires  the  Secretary  to  notify  within  a  reasonable 
time  an  operator  issued  a  citation  or  order  under  section  105(a)  (1)  of 
any  penalty  to  be  assessed  under  section  111(a)  and  that  the  operator 
has  15  working  days  to  notify  the  Secretary  that  he  wishes  to  contest 
the  citation  or  proposed  penalty.  A  copy  shall  be  furnished  the  miners' 
representative. 

If  the  operator  fails  to  notify  the  Secretary  within  the  15  working 
days  that  he  intends  to  contest  the  citation  or  proposed  penalty  or 
penalties  and  if  no  notice  is  filed  by  any  miner  or  miner  representative 
within  such  time,  the  citation  and  penalty  or  penalties  as  proposed 
shall  be  deemed  a  final  order  of  the  Commission  and  not  subject  to 
review  by  any  court  or  agenr 

Section  106(b)  (1) — provides  that,  if  the  Secretary  believes  an  em- 
ployer has  failed  to  correct  a  cited  violation  within  the  abatement 
period  the  Secretary  shall  notify  the  operator  and  the  miners'  repre- 
senative  of  such  failure,  of  the  proposed  penalty  under  section  111  of 
that  failure,  and  that  the  operator  has  15  working  days  to  contest  the 
notification  or  proposed  penalty.  If  the  operator  does  not  so  notify  the 
Secretary  within  the  15  working  days,  the  notification  and  proposed 
assessment  shall  be  deemed  a  final  order  of  the  Commission  and  not 
subject  to  review  by  any  court  or  agency. 

Section  106(b)  (2)— provides  that  the  Mine  Safety  and  Health 
Review  Commission  may  grant  temporary  relief  from  any  order 
issued  under  Section  105(b)  under  conditions  which  it  may  prescribe 
if  a  hearing  has  been  held  in  which  all  parties  were  afforded  an  oppor- 
tunity to  be  heard,  the  applicant  shows  substantial  likelihood  that  he 
will  finally  prevail  on  the  merits,  and  such  relief  will  not  adversely 
affect  the  health  or  safety  of  miners.  The  Commission  shall  provide 
procedures  for  expedited  consideration  of  such  cases. 

Section  106(c)(1) — prohibits  discharging,  discriminating  against, 
or  interfering  with  the  exercise  of  statutory  rights  by  any  miner, 
representative  of  miners  or  applicant  for  employment  because  such 
individual  filed  a  complaint  or  instituted  or  caused  to  be  instituted 
any  proceeding  under  or  related  to  this  Act,  or  because  such  miner 
is  the  subject  of  medical  evaluations  and  potential  transfer  pursuant 
to  a  standard  issued  under  Section  102(a)  of  this  Act,  or  testified  or 
is  about  to  testify  in  any  such  proceeding,  or  exercised  for  himself 
or  others  any  statutory  right  afforded  by  this  Act. 

Section  106(c)  (2) — authorizes  any  miner,  representative  or  miners 
or  applicant  who  believes  that  he  has  been  discharged  or  otherwise 
discriminated  against  or  interfered  with  by  any  person  in  violation 
of  this  subsection  to  within  60  days  after  such  violation,  file  a  com- 
plaint with  the  Secretary,  who  shall,  within  15  days,  commence  ap- 
propriate investigation.  If  the  Secretary  determines  that  such  com- 
plaint is  not  frivolous  he  shall  apply  to  the  Commission  for  tempo- 
rary reinstatement  of  miner  pending  final  outcome  of  the  complaint. 
If  upon  such  investigation,  the  Secretary  determines  there  has  been 
such  violation,  he  shall  immediately  file  a  complaint  with  the  Com- 
mission proposing  an  order  granting  appropriate  relief.  The  Com- 
mission shall  afford  an  opportunity  for  a  hearing  and,  based  on  find- 
ings of  fact,  issue  an  order  affirming,  modifying,  or  vacating  the 
Secretary's  proposed  order  or  directing  other  appropriate  relief.  Such 
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order  is  final  30  days  after  its  issuance.  The  Commission  shall  have  the 
authority  to  order  all  appropriate  relief,  including  rehiring  or  rein- 
statement of  the  miner  to  his  former  position  with  back  pay  and  in- 
terest, and  during  any  hearing,  the  miner,  miners'  representative  or 
applicant  may  present  evidence  on  his  behalf. 

Section  106(c)(3) — requires  the  Secretary,  within  90  days  of  the 
receipt  of  a  complaint  filed  under  this  subsection,  to  notify  the  com- 
plaint of  his  determination  whether  a  violation  has  occurred.  If  the 
Secretary  determines  there  is  no  violation  the  complainant  may  file, 
within  30  days  of  such  notice,  before  the  Commission  charging  dis- 
crimination under  paragraph  (1).  The  Commission  shall  afford  an 
opportunity  for  a  hearing  and  thereafter  shall  issue  an  order  dis- 
missing or  sustaining  the  complainant's  charges  and,  if  sustained, 
granting  appropriate  relief.  Such  an  order  becomes  final  30  days  after 
its  issuance.  When  such  order  sustains  the  miner's  charges,  all  reason- 
able expenses  (as  determined  by  the  Commission)  incurred  by  the 
miner  related  to  such  proceedings  shall  be  assessed  against  the  vio- 
lator. Proceedings  under  this  section  shall  be  expedited  by  the  Sec- 
retary and  the  Commission.  A  Commission  order  under  this  subsec- 
tion shall  be  subject  to  judicial  review  under  section  107.  Violations  of 
paragraph  (1)  by  any  person  shall  be  subject  to  the  provisions  of 
sections  109  and  111(a). 

Section  106(d) — provides  that  if  an  operator  notifies  the  Secretary 
that  he  intends  to  contest  the  issuance  or  modification  of  an  order  or 
a  notification,  or  the  reasonableness  of  an  abatement  period,  or  any 
miner  or  representative  of  miners  notifies  the  Secretary  that  he  plans 
to  so  contest,  the  Secretary  shall  immediately  so  advise  the  Com- 
mission. The  Commission  must  then  provide  an  opportunity  for  a 
hearing  and  thereafter  issue  an  order  affirming,  modifying,  or  vacat- 
ing the  Secretary's  citation,  order,  or  proposed  penalty  or  directing 
other  appropriate  relief.  Such  an  order  becomes  final  30  days  after  its 
issuance. 

The  rules  of  procedure  prescribed  by  the  Commission  shall  provide 
affected  miners  or  their  representatives  an  opportunity  to  participate 
as  parties  to  Commission  hearings  under  this  subsection.  The  Commis- 
sion shall  take  whatever  action  is  necessary  to  expedite  proceedings 
for  hearing  appeals  of  orders  issued  under  section  105. 

Section  107.  Judicial  Review. 

Section  107(a)(1) — permits  any  person  adversely  affected  or  ag- 
grieved by  an  order  of  the  Commission  issued  under  this  Act  to  obtain 
review  of  such  order  or  decision  in  any  appropriate  U.S.  Court  of 
Appeals  by  filing  a  written  petition  within  30  days  of  the  issuance 
of  the  order.  The  subsection  specifies  those  procedures  to  be  followed 
after  a  petition  for  review  is  filed,  including : 

(1)  The  clerk  of  the  courts  transmits  a  copy  of  the  petition  to  the 
Commission  and  other  parties. 

(2)  The  Commission  file  in  court  the  proceeding  record  pursuant  to 
28  United  States  Code  2112  and  the  courts  shall  then  have  exclusive 
jurisdiction. 

(3)  The  court  is  authorized  to  enter  and  enforce  a  decreee  affirm- 
ing, modifying,  or  setting  aside  in  whole  or  in  part,  the  Commission's 
order. 
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(4)  Objections  not  urged  before  the  Commission  will  not  be  con- 
sidered by  the  court  unless  the  failure  to  urge  such  objection  is  excused 
because  of  extraordinary  circumstances.  The  Commission's  findings  of 
fact  shall  be  concusive  when  supported  by  substantial  evidence  on  the 
record  as  a  whole. 

(5)  Any  party  may  apply  for  leave  to  adduce  additional  evidence 
and  if  such  evidence  is  material  and  there  were  reasonable  grounds  for 
not  adducing  such  evidence  before  the  Commission,  the  court  may 
order  the  evidence  taken  before  the  Commission  and  made  part  of  the 
record.  The  Commission  may  then  modify  its  findings  of  fact  or  make 
new  findings  and  shall  file  such  findings,  which  shall  be  conclusive 
if  supported  by  substantial  evidence  on  the  record  as  a  whole.  The 
Commission  may  modify  or  set  aside  its  original  order  due  to  such 
modified  or  new  findings  of  fast. 

(6)  The  judgment  and  decree  of  the  court  shall  be  final  except 
subject  to  review  by  the  Supreme  Court  of  the  United  States,  pursuant 
to  28  United  States  Code  1254. 

(7)  Petitions  filed  under  this  subsection  shall  be  heard  ex- 
peditiously. 

Section  107(a)  (2) — authorizes  the  court  to  grant  temporary  relief 
or  restraining  orders,  as  appropriate,  under  conditions  which  it  may 
prescribe,  if  a  hearing  has  been  held  at  which  all  parties  were  given 
the  opportunity  to  be  heard,  the  applicant  for  such  relief  shows  that 
there  is  a  likelihood  that  the  final  findings  will  be  favorable  to  the  ap- 
plicant, and  such  temporary  or  other  relief  will  not  adversely  affect  the 
health  or  safety  of  miners. 

Section  107(b) — permits  the  Secretary  to  petition  an  appropriate 
United  States  Court  of  Appeals  for  review  or  enforcement  of  the 
Commission's  final  order  and,  to  the  extent  applicable,  the  provisions 
of  section  107(a)  shall  govern  such  proceedings.  If  no  review  petition, 
pursuant  to  section  107(a)  is  filed  within  30  days  after  service  of  the 
Commission's  order,  the  Commission's  findings  of  fact  and  order  shall 
be  conclusive  in  connection  with  any  enforcement  petition  filed  by 
the  Secretary  after  such  30  day  period.  In  any  such  case,  or  in  the 
case  of  a  final  order  by  the  Commission  under  section  106  (a)  or  (b), 
the  clerk  of  the  court,  unless  otherwise  ordered  by  the  court,  shall 
enter  a  decree,  enforcing  the  order  and  shall  transmit  copies  to  the 
Secretary  and  operator.  In  any  contempt  proceeding  to  enforce  a 
court  of  appeal's  decree  pursunnt  to  section  107  (a)  and  (b),  the  court 
of  appeals  may  assess  penalties  provided  in  section  111  and  invoke 
other  available  remedies. 

Section  108.  Procedures  to  Counteract  Dangerous  Conditions. 

Section  108(a) — provides  that,  if  upon  any  inspection  or  investiga- 
tion, the  Secretary's  representative  finds  an  imminent  danger  exists, 
he  shall  determine  the  affected  area  and  issue  a  withdrawal  order 
barring  all  persons  except  those  referred  to  in  section  105(b)  from 
such  area.  The  issuance  of  an  order  under  this  subsection  shall  not 
preclude  the  issuance  of  a  citation  under  section  105  or  the  proposing 
of  a  penalty  under  section  111. 

Section  108(b)(1) — provides  that,  if  upon  any  inspection,  the 
Secretary's  representative  finds  (A)  conditions  exist  which  have  not 
resulted  in   an  imminent  danger,    (B)    such  conditions  cannot  be 
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effectively  abated  with  existing  technology,  and  (C)  reasonable  as- 
surance cannot  be  provided  that  continued  mining  will  not  result  in 
an  imminent  danger,  he  shall  determine  the  affected  area  and  issue  a 
notice  to  the  operator  or  his  agent  of  such  conditions,  and  file  a  copy 
with  the  Secretary's  and  miners'  representative.  Upon  receipt  of 
such  copy,  the  Secretary  shall  make  appropriate  investigations,  in- 
cluding an  opportunity  for  the  operator  or  miners'  representative  to 
present  information  relating  to  such  notice. 

Section  108(b)  (2) — provides  that  upon  conclusion  of  such  investi- 
gation and  an  opportunity  for  a  public  hearing  (when  requested  by  an 
interested  party),  the  Secretary  shall  make  findings  of  fact  and,  by 
decision,  either  cancel  the  notice  or  issue  a  withdrawal  order  barring 
all  persons  from  the  affected  area  except  those  referred  to  in  section 
105(b)  until  the  Secretary,  after  a  public  hearing  affording  all  inter- 
ested persons  an  opportunity  to  present  their  views,  determines  that 
such  conditions  have  been  abated.  Hearings  under  this  paragraph  shall 
be  of  record  and  subject  to  5  United  States  Code  554  but  without  re- 
gard to  subsection  (a)  (3)  thereof. 

Section  108(c)  requires  findings  and  orders  issued  under  section 
108(a)  to  contain  a  detailed  description  of  the  conditions  which  con- 
stitute an  imminent  danger,  and  all  orders  issued  under  this  section 
to  contain  a  description  of  the  area  of  the  mine  throughout  which 
persons  must  be  withdrawn. 

Section  108(d) — requires  that  each  finding  made  and  order  issued 
under  this  section  be  in  writing,  signed  by  the  person  making  them, 
and  given  promptly  to  the  affected  operator.  Any  order  issued  pur- 
suant to  sections  108(a)  or  (b)  may  be  modified  or  terminated  by  the 
Secretary's  representative.  Any  order  issued  under  sections  108  (a)  or 
(b)  shall  remain  in  effect  until  modified  or  terminated  by  the  Secretary 
or  modified  or  vacated  by  the  Commission  or  the  courts  pursuant  to 
sections  107  (a)  or  108(e). 

Section  108(e)  (1) — provides  that  any  operator  notified  of  an  order 
under  this  section  or  any  miner  representative  notified  of  the  issuance, 
modification,  or  termination  of  such  an  order,  may  apply  to  the  Com- 
mission within  ten  days  for  its  reinstatement,  modification  or  vacation. 
The  Commission  shall  afford  an  opportunity  for  a  hearing  (in  ac- 
cordance with  5  United  States  Code  554,  but  without  regard  to  sub- 
section (a)  (3)  of  such  section)  and  thereafter  issue  an  order,  based 
on  findings  of  fact,  vacating,  affirming,  modifying,  or  terminating  the 
Secretary's  order.  The  Commission  may  not  grant  temporary  relief 
from  the  issuance  of  any  order  under  subsection  108  (a) . 

Section  108(e)  (2)-— provides  that  the  Commission  shall  take  appro- 
priate action  to  expedite  proceedings  under  this  subsection. 

Section  109.  Injunctions. 

Section  109(a)  (1) — authorizes  the  Secretary  to  institute  civil  action 
for  relief,  including  a  permanent  or  temporary  injunction  or  any  ap- 
propriate order,  in  any  appropriate  United  States  district  court  when- 
ever an  operator  or  his  agent  (a)  violates  or  does  not  comply  with 
any  order  or  decision  issued  under  this  Act  (b)  hinders  the  Secretary 
or  the  Secretary  of  Health,  Education,  and  Welfare,  or  their  repre- 
sentatives in  carrying  out  the  provisions  of  the  Act,  (c)  refuses  to 
admit  such  representatives  to  the  mine,   (d)   refuses  to  permit  the 


6(30 


72 


inspection  of  the  mine,  or  the  investigation  of  an  accident  or  oc- 
cupational disease  related  to  such  mine,  (e)  refuses  to  furnish  any 
information  or  report  reqeusted  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  Act's  provi- 
sions, or  (f )  refuses  to  permit  access  to  and  copying  of  such  records 
as  the  Secretary  of  Health,  Education,  and  Welfare  determine  neces- 
sary in  carrying  out  provisions  of  the  Act. 

Section  109(a)  (2) — authorizes  the  Secretary  to  institute  civil  action 
for  appropriate  relief,  including  injunction  or  restraining  order  where 
he  determines  that  an  operator  is  engaged  in  a  pattern  or  practice  of 
violation  of  the  standards  of  the  Act,  or  in  a  similar  course  of  violative 
conduct  which  constitutes  a  continuing  hazard  to  the  health  and 
safety  of  miners. 

Section  109(b) — provides  that  each  such  court  shall  have  juris- 
diction to  provide  appropriate  relief,  to  include,  in  cases  under  sub- 
section (a)  (2),  requiring  assurance  or  affirmative  steps  by  an  operator 
to  assure  the  court  that  miners  shall  be  afforded  the  protection  of  the 
Act.  Temporary  restraining  orders  must  be  issued  in  accordance  with 
rule  65  of  the  Federal  Rules  of  Civil  Procedure,  as  amended,  but  seven 
days  from  the  date  of  entry  shall  be  the  time  limit  when  issued  without 
notice.  Except  as  otherwise  provided,  relief  granted  by  the  court  to 
enforce  an  order  under  clause  (a)  (1)  of  this  section  is  effective  until 
completion  of  all  review  proceedings  for  the  order  under  this  title, 
unless  prior  thereto,  the  district  court  granting  such  relief  sets  it  aside 
or  modifies  it.  In  any  action  instituted  under  this  section  to  enforce 
an  order  or  decision  by  the  Commission  or  the  Secretary  after  a  public 
hearing  in  accordance  with  5  United  States  Code  554,  the  Commis- 
sion's or  Secretary's  findings,  if  supported  by  substantial  evidence  on 
the  record  as  a  whole,  shall  be  conclusive. 

Section  110.  Postings  of  Notices,  Orders,  and  Decisions. 

Section  110(a) — requires  that  at  each  mine  there  be  a  mine  office 
and  a  bulletin  board  at  such  office  or  at  or  near  a  conspicuous  place 
near  the  mine  entrance  so  that  notices,  orders,  citations,  or  decisions 
required  to  be  posted  thereon  and  easily  see,  and  protected  against 
damage  by  the  weather  and  unauthorized  removal.  A  copy  of  any 
notice,  order,  citation,  or  decision  required  to  be  sriven  to  the  operator 
must  be  delivered  to  the  mine  office  and  immediately  posted  on  the 
bulletin  board,  for  not  less  than  30  days. 

Section  110(b) — requires  the  Secretary  to  mail  a  copy  of  any  notice, 
order,  citation  or  decision  given  to  an  operator  to  the  affected  miners' 
representative  and  to  the  State  official  or  agency  that  administers 
State  laws  relating  to  health  or  safety  in  the  affected  mine.  Such  notice, 
order,  citation,  or  decision  shall  be  available  for  public  inspection. 

Section  110 (c) — provides  that  in  order  to  insure  prompt  compliance, 
the  Secretary's  representative  may  deliver  any  notice,  order,  citation, 
or  decision  to  the  operator's  agent  who  shall  immediately  take  appro- 
priate measures  to  comply. 

Section  110(d) — requires  the  name  and  address  of  each  mine  and 
each  person  who  controls  or  operates  such  mine  to  be  filled  with  the 
Secretary.  Each  operator  must  designate  an  official  responsible  for 
health  and  safety  at  the  mine  and  that  official  shall  receive  copies  of 
any  notice  order,  citation,  or  decision  affecting  that  mine.  The  designa- 
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tion  of  a  health  and  safety  official  does  not  make  him  subject  to  any 
penalty  under  this  Act. 

Section  111.  Penalties. 

Section  111(a) — provides  that  a  civil  penalty  of  up  to  $10,000  shall 
be  assessed  for  each  violation  of  this  Act  or  of  any  standard,  rule, 
order,  or  regulation  promulgated  pursuant  to  this  Act. 

Section  111(b) — provides  that  an  operator  who  fails  to  correct  a 
violation  cited  under  section  105(a)  within  the  abatement  period 
may  be  assessed  a  maximum  civil  penalty  of  $1,000  for  each  day  the 
violation  continues. 

Section  111(c) — provides  that,  whenever  an  operator  violates  any 
standard,  rule,  order,  or  regulation  promulgated  pursuant  to  this 
Act,  or  provision  of  this  Act,  any  director,  officer,  or  agent  of  such  cor- 
poration who  knowingly  authorized,  ordered,  or  carried  out  such 
violation  shall  be  subject  to  the  same  civil  penalties,  fines,  and  im- 
prisonment that  mav  be  imposed  upon  a  person  under  subsections 
(a),(b),(d),(e),(f). 

Section  111(d) — provides  that  any  operator  who  willfully  violates 
this  Act  or  any  standard,  rule,  order,  or  regulation  promulgated  pur- 
suant to  this  Act  or  any  standard,  rule,  order,  or  regulation  promul- 
gated pursuant  to  this  Act  shall  upon  conviction  be  punished  by  a  fine 
of  not  more  than  $25,000  or  imprisonment  of  not  more  than  1  year,  or 
both.  For  any  subsequent  convictions,  punishment  shall  be  a  fine  of 
not  more  than  $50,000  or  imprisonment  for  not  more  than  5  years, 
or  both. 

Section  111(e) — requires  that  any  person  convicted  of  giving  ad- 
vance notice  of  any  inspection  shall  be  punished  by  a  fine  or  not  more 
than  $1,000  or  imprisonment  for  not  more  than  6  months,  or  both. 

Section  111  (f )— -provides  that  whoever  knowingly  makes  false  state- 
ments, representations,  or  certifications  in  any  document  filed  or  re- 
quired to  be  maintained  pursuant  to  his  Act  shall,  upon  conviction, 
be  punished  by  a  fine  of  not  more  than  $10,000  or  by  imprisonment  for 
not  more  than  5  years,  or  both. 

Section  111  (g) — provides  that  any  operator  who  violates  any  of  the 
posting  requirements  under  the  Act  shall  be  assessed  a  civil  penalty 
of  up  to  $10,000  for  each  violation. 

Section  111(h) — provides  that  any  miner  who  willfully  violates 
safety  standards  related  to  smoking  or  the  carrying  of  smoking 
materials  shall  be  subject  to  a  civil  penalty  of  not  more  than  $250 
for  each  violation  assessed  by  the  Commission. 

Section  111  (i) — provides  that  whoever  knowingly  distributes,  sells, 
offers  for  sale,  introduces,  or  delivers  in  commerce  any  equipment  for 
use  in  a  mine,  which  is  represented  as  complying  with  the  provisions 
of  this  Act,  or  with  any  specification  or  regulation  of  the  Secretary 
and  which  does  not  so  comply,  shall  upon  conviction  be  punished  by 
a  fine  or  not  more  than  $25,000  or  by  imprisonment  for  not  more  than 
one  year,  or  both. 

Section  111 (j) — authorizes  the  Commission  to  assess  all  civil  penal- 
ties and  to  issue  all  civil  penalty  closure  orders  provided  in  this  Act, 
giving  consideration  in  assessing  civil  monetary  penalties  to  (a)  the 
gravity  of  the  violation,  (b)  the  good  faith  of  the  person  charged,  (c) 
the  history  of  previous  violations,  and  (d)  the  appropriatness  of  the 
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penalty  with  respect  to  the  size  of  business  of  any  operator  being 
charged,  provided  that,  in  proposing  civil  penalties  under  this  Act, 
the  Secretary  may  rely  upon  a  summary  review  of  the  information 
available  to  him  and  shall  not  be  required  to  make  findings  of  fact 
concerning  the  above  factors. 

Section  111 (k) — provides  that  civil  penalties  owed  under  this  Act 
shall  be  paid  to  the  Secretary  for  deposit  into  the  U.S.  Treasury,  and 
shall  accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action 
brought  in  the  name  of  the  United  States  in  a  district  court  of  the 
United  States,  [nterest  at  the  rate  of  8  percent  per  annum  shall  accure 
on  civil  }>enalties  unpaid  after  30  days  of  final  order  of  the  Secretary, 
<m,  or  the  Court. 
ction  111(1) — provides  that  no  proposed  penalty  which  has  been 
contested  shall  l>e  compromised,  mitigated,  or  settled  except  with  ap- 
proval of  the  Commission  or  the  (  ourt,  as  appropriate. 

non   lll(m) — provides  that   section  111  shall  not  apply  with 
ct  to  Title  TV  of  the  Federal  Mine  Safety  and  Health  Act  of  1976. 

Section  112.  Entitlement  of  Mini 

Section  112 — provides  that  if  a  mine  or  an  area  of  a  mine  is  closed 
by  an  order  issued  under  section  104,  105,  or  108,  all  miners  working 
during  the  shift  when  the  order  was  issued  who  are  idled  by  such  order 
shall  be  entitled  to  full  compensation  by  the  operator  at  their  regular 
rates  of  pay  for  the  period  they  are  idled,  but  not  more  than  for  the 
balance  of  the  shift.  If  the  order  is  not  terminated  before  the  next 
working  shift,  all  miners  on  that  shift  shall  be  entitled  to  full  com- 
pensation by  the  operator  at  their  regular  rates  of  pay  for  the  period 
they  are  idled,  but  not  for  more  than  four  hours.  If  the  closure  results 
from  an  order  for  failure  of  the  operator  to  comply  with  a  health  or 
safety  standard,  all  miners  idled  by  the  order  shall  be  fully  com- 
pensated by  the  operator  at  their  regular  rates  of  pay  for  such  time 
as  they  remain  idled  by  the  closing  or  for  one  week,  whichever  is 
lesser  after  all  interested  parties  are  given  an  opportunity  for  an 
expedited  public  hearing  and  after  a  final  order  issues.  When  an  oper- 
ator fails  to  comply  with  an  order  issued  under  section  104,  105  or 
108,  all  miners  employed  at  the  affected  mine  who  would,  by  such 
order,  be  barred  from  such  mine  or  area  thereof  shall  be  entitled  to 
full  compensation  at  their  regular  rates  of  pay,  in  addition  to  pay 
received  for  work  performed  after  the  order  was  issued,  for  the  period 
beginning  when  the  order  was  issued  and  ending  when  the  order  is 
complied  with,  vacated,  or  terminated.  The  Commission  shall  have 
authority  to  order  such  compensation  under  this  section  when  a 
miner  or  his  representative  files  a  complaint  and  after  an  opportunity 
for  a  hearing  subject  to  a  5  USC  554. 

Section  113.  Administrative  Provisions. 

Section  113(a)  authorizes  and  direct  sthe  Secretary  to  administer 
this  Act  through  the  Mining  Enforcement  and  Safety  Administration, 
Acting  through  the  Assistant  Secretary  for  Mine  Safety  and  Health, 
the  Secretary  shall  have  authority  to  appoint,  subject  to  civil  service 
laws,  such  officers  and  employees  as  he  deems  necessary  for  the 
administration  of  this  Act,  and  to  prescribe  powers,  duties,  and  re- 
sponsibilities of  all  officers  and  employees  engaged  in  administering 
this  act. 
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Section  113(b)  authorizes  the  Solicitor  of  Labor  to  appear  for  and 
represent  the  Secretary  in  any  civil  litigation  brought  under  this  Act, 
except  as  provided  in  28  U.S.  Code  518(a)  relating  to  litigation  before 
the  Supreme  Court.  . 

Section  114.  The  Federal  Mine  Safety  and  Health  Review  Com- 
mission. 

Section  114(a)  establishes  the  Federal  Mine  Safety  and  Health 
Review  Commission  composed  of  five  members,  who  shall  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate  from 
among  those  who  are  qualified  to  carry  out  the  functions  of  the  Com- 
mission under  this  Act.  The  President  shall  designate  one  of  the 
members  to  serve  as  Chairman  of  the  Commission. 

Section  114(b)  provides  that  the  terms  of  the  members  of  the 
Commission  shall  be  six  years,  except  that  the  first  appointees  to  the 
Commission  shall  be  appointed  for  terms  of  2, 4,  and  6  years ;  and  that 
if  the  term  of  one  of  these  three  members  shall  become  vacant,  the 
successor  shall  be  appointed  for  the  balance  of  that  term  only.  This 
section  further  provides  the  reasons  for  which  a  member  of  the  Com- 
mission may  be  removed,  namely,  inefficiency,  neglect  of  duty,  or  mal- 
feasance in  office. 

The  section  gives  the  Chairman  the  responsibility  for  the  adminis- 
trative operations  of  the  Commission,  and  enables  the  Commission  to 
appoint  employees  necessary  for  the  performance  of  its  functions  and 
to  fix  their  compensation  under  the  provisions  of  5  U.S.  Code  Chapter 
51  and  Chapter  53,  subchapter  III.  Administrative  Law  Judges  cur- 
rently assigned  to  mine  safety  at  the  Arlington,  Va.,  office  of  the 
Department  of  the  Interior  Office  of  Hearings  and  Appeals  are  auto- 
matically transferred  to  the  Commission  on  the  effective  date  of  the 
Act,  in  grade  and  position  and  authorizes  the  Chief  Administrative 
Law  Judge  to  elect  to  so  transfer.  The  section  further  provides  that 
Administrative  Law  Judges  associated  with  mine  health  and  safety 
assigned  to  the  Western  offices  of  the  Office  of  Hearings  and  Appeals 
shall  have  the  option  of  transferring  to  the  Department  of  Labor, 
under  the  same  conditions,  or  remain  with  the  Department  of  the 
Interior.  The  Commission  is  further  authorized  to  appoint  such 
Administrative  Law  Judges  as  it  deems  necessary  to  carry  out  the 
functions  of  the  Commission,  and  the  assignment,  removal  and  com- 
pensation of  the  Adminisetrative  Law  Judges  is  to  be  in  accordance 
with  5  U.S.  Code,  sections  3105,  3344,  5362,  and  7521. 

Sec.  114(c)  provides  that  the  Commission  is  authorized  to  delegate 
to  any  group  of  three  of  its  members,  any  or  all  of  the  Commission's 
powers.  Two  members  shall  constitute  a  quorum  of  any  such  desig- 
nated group. 

Section  114(d)  (f)— enables  an  Administrative  Law  Judge  of  the 
Commission  to  hear  and  make  determination  on  any  proceeding  in- 
stituted before  the  Commission  any  motion  in  connection  therewith 
Ayhich  is  assigned  to  such  Administrative  Law  Judge  by  the  Commis- 
sion, and  requires  the  Administrative  Law  Judge  to  make  a  report 
of  any  such  determination  which  constitutes  his  final  determination. 
The  decision  of  an  Administrative  Law  Judge  shall  become  the  final 
order  of  the  Commission  unless  directed  to  be  reviewed  within  40 


604 


76 


days  in  accordance  with  the  rules  promulgated  under  the  provisions 
of  section  114(d)  (2)  of  this  Act. 

Section  114(d)  (2) — directs  the  Commission  to  prescribe  rules  of 
procedures  for  its  review  of  the  Administrative  Law  Judge's  decisions 
in  cases  under  this  Act  which  shall  meet  the  following  standards  for 
review. 

(A)  Petitions  for  Discretionary  Review  (i)  Within  30  days  of  its 
issuance,  any  affected  or  aggrived  person  may  file  a  petition  for  discre- 
tionary review  by  the  Commission  of  an  administrative  judge's  de- 
cision. Such  review  is  not  a  matter  of  right  but  of  the  Commission's 
sound  discretion. 

(ii)  Such  petitions  shal  be  filed  only  upon  one  or  more  to  the  follow- 
ing grounds : 

( 1 )  A  finding  or  conclusion  of  material  fact  is  not  supported  by  sub- 
stantial evidence. 

(2)  A  necessary  legal  conclusion  is  erroneous. 

(3)  The  decision  is  contrary  to  law,  or  to  the  Commission's  promul- 
gated rules  and  decisions. 

(4)  A  substantial  question  of  law,  policy,  or  discretion  is  involved. 

(5)  A  prejudicial  error  was  committed  in  the  proceedings. 

(iii)  Indicates  some  technical- requirements  of  such  petitions.  Also 
except  for  good  cause  shown  no  assignment  of  error  shall  rely  on  ques- 
tions of  fact  or  law  upon  which  the  administrative  law  judge  has  not 
had  opportunity  to  pass.  The  Commission's  review  shall  be  granted  by 
an  affirmative  vote  of  two  of  the  Commissioners  present  and  voting. 
If  granted  review  shall  be  limited  to  questions  raised  by  the  petitioner. 

(B)  Review  by  the  Commission  at  its  own  Initiative — Within  30 
days  after  the  issuance  of  a  decision  of  an  administrative  law  judge, 
the  Commission,  by  affirmative  vote  of  two  of  the  Commissioners 
present  and  voting,  may  review  such  case  but  only  on  the  grounds 
that  the  decision  may  be  contrary  to  law  or  Commission  policy  or  that 
a  noval  question  of  policy  has  been  presented.  Such  grounds  shall  be 
specifically  stated  in  the  order  to  review.  If  a  party's  petition  for  dis- 
cretionary review  has  been  granted,  the  Commission  shall  not  raise  or 
consider  additional  issues  in  such  review  preceedings  in  compliance 
with  this  paragraph. 

(C)  Scope  of  Review. — For  purposes  of  Commission  review  under 
paragraphs  (A)  and  (B)  of  this  subsection,  the  record  shall  include 
(1)  all  matters  constituting  the  record  upon  which  the  decision  of  the 
administrative  law  judge  was  based,  (2)  rulings  upon  proposed  find- 
ings and  conclusions,  (3)  the  decision  of  the  administrative  law  judge, 
(4)  any  petition  for  discretionary  review,  responses  thereto,  and  the 
Commission's  order  for  review,  and  (5)  briefs  filed  on  review.  No  other 
material  shall  be  considered  by  the  Commission  upon  review.  The 
Commission  may  remand  the  case  to  the  administrative  law  judge  or 
affirm,  set  aside,  or  modify  his  decision  or  order. 

Sec.  114(e)— -provides  that  at  hearings  before  the  Commission  or 
its  Administrative  Law  Judges,  attendance  and  testimony  of  witnesses 
and  the  production  of  book  and  documents  may  be  compelled.  The 
Commission  or  Administrative  Law  Judge  may  also  compel  testimony 
to  be  taken  by  deposition.  Witnesses  are  to  be  paid  the  same  fees  and 
mileage  that  are  paid  in  U.S.  courts. 


665 


77 


Upon  application  to  the  appropriate  district  court,  such  court  can 
require  a  person  to  appear,  testify  or  produce  evidence  as  ordered  by 
the  Commission  or  the  Administrative  Law  Judge.  Any  failure  to 
obey  such  court  order  is  punishable  as  contempt. 

Section  115.  Authorization  and  Appropriations. 

Section  115 — authorized  appropriations  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated  that  may  be  necessary  to  carry  out  the 
provisions  of  this  title. 

Section  116.  Mandatory  Health  and  Safety  Training. 

Section  116(a) — requires  each  operator  to  have  a  safety  training 
program  which  shall  be  approved  by  the  Secretary,  and  requires  the 
Secretary,  within  180  days  of  enactment  of  this  Act,  to  promulgate 
regulations  dealing  with  the  requirements  of  such  training  programs, 
but  which  require  not  less  than  that : 

( 1 )  new  underground  miners  are  to  receive  no  less  than  40  hours  of 
training,  including  use  of  the  self-rescuer  and  respiratory  devices, 
hazard  recognition,  escapeways.,  walk  around  training,  emergency 
procedures,  basic  ventilation  and  roof  control  electrical  hazards,  first 
aid,  and  the  health  and  safety  aspects  of  the  particular  job  to  which 
they  will  be  assigned. 

(2)  new  surface  miners  to  receive  no  less  than  24  hours  of  training 
to  include  self-rescue  and  other  respiratory  devices,  hazard  recognition 
and  emergency  procedures,  electrical  hazards,  first  aid,  walk  around 
training,  and  safety  and  health  hazards  of  the  job  to  which  they  will 
be  assigned. 

(3)  no  less  than  8  hours  of  refresher  training  annually,  except  that 
existing  miners  are  to  receive  this  refresher  training  within  90  days 
after  approval  of  the  operator's  safetv  training  program ;  and 

(4)  training  for  any  miner  who  is  Wing  reassigned  to  a  new  task 
in  the  specific  safety  and  health  aspects  of  that  task. 

Section  116(b) — requires  that  the  training  given  to  miners  under 
this  section  is  to  be  given  during  normal  working  hours,  and  that 
miners  shall  be  paid  at  the  normal  rate  of  pay  for  attending  such  train- 
ing, and  that  if  the  training  is  to  be  given  away  from  the  normal  work 
place,  miners  are  to  be  compensated  for  the  expense  attendant  to  taking 
such  training. 

Section  116(c) — requires  that  upon  the  completion  of  each  training 
program  the  operator  shall  certify  that  the  miner  received  that  train- 
ing, and  that  such  certification  shall  be  on  a  form  approved  by  the 
Secretary,  which  form  shall  conspicuously  indicate  that  false  certifi- 
cation of  training  shall  be  punishable  under  section  111  (g)  and  (h) 
of  the  Act.  The  section  further  requires  the  operator  to  maintain  at 
the  mine,  available  for  inspection.,  a  copy  of  this  certification,  and  that 
the  operator  shall  give  a  copy  of  the  certificate  to  each  miner  upon 
completion  of  the  training,  and  when  that  miner  shall  leave  the  opera- 
tor's employ. 

Section  116(d) — authorizes  the  Secretary  to  promulgate  appropri- 
ate safety  and  health  training  standards  for  miners  engaged  in 
construction  work. 

Section  116(e) — reqiures  the  Secretary,  within  18  days  after  the 
effective  date  to  publish  regulations  requiring  that  mine  rescue  team 
capability  be  provided  for  rescue  and  recovery  work  at  each  under- 
ground mine. 
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lion  202.  Amendments  with  Respect  to  Interim  Mandatory 
Health  Standards. 

Section  202(a) — amends  Section  202(e)  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  to  provide  that  references  to  respirable 
dust  shall  mean  average  concentrations  of  respirable  dust  measured 
with  a  device  approved  by  the  S  v  of  Health,  Education  and 

Welfare. 

Section  202(b) — amends  Section  318  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  by  striking  subsection  (k)  thereof. 

Section  203 — Av>  pect  to  inter'  datory  safety 

standards  for  underground  co<i 

Section  203 — amends  Section  301  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1939  by  striking  subsections  (c)  and  (d)  thereof. 

Title  III — Miscellaneous  Provisions 

Section  301.  Transfer  Matters. 

Section  301(a) — transfers  the  functions  of  the  Secretary  of  the  In- 
terior under  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  as 
amended,  except  in  the  safety  research  function  and  the  Federal 
Metallic  and  Nonmetallic  Mine  Safety  Act  of  1966  to  the  Secretary 
of  Labor,  except  those  expressly  transferred  to  the  Commission  by 
this  Act. 

Section  301(b)(1) — provides  that  the  mandatory  standards  re- 
lating to  mines  issued  by  the  Secretary  of  the  Interior  under  the  Fed- 
eral Metal  and  Nonmetallic  Mine  Safety  Act  of  1966  and  standards 
and  regulations  under  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  which  are  in  effect  on  the  date  of  enactment  of  this  Act  shall 
remain  in  effect  as  mandatory  standards  applicable  to  metallic  and 
nonmetallic  mines  and  coal  mines  respectively  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Section  301(b)(2) — provides  that  within  60  days  of  enactment 
of  the  Amendments  Act  of  1976,  the  Secretary  shall  establish  an 
advisory  committee  under  section  103  which  shall  review  the  advisory 
standards  promulgated  under  the  1966  Metal  Act,  and  within  180 
days  recommend  to  the  Secretary  which  of  these  standards  or  any 
modifications  thereof  which  does  not  diminish  substantially  the  health 
and  safety  of  miners  shall  be  promulgated  as  permanent  standards. 
The  Secretary  shall  publish  the  recommendations  of  the  Advisory 
Committee  within  60  days,  and  afford  interested  persons  a  period  of 
25  days  to  comment.  Within  30  days  after  the  close  of  the  comment 
period,  the  Secretary  shall  publish  in  the  Federal  Register  the  stand- 
ard he  shall  adopt,  as  modified  as  a  result  of  the  comments,  or  if  he 
decides  not  to  publish  such  standard,  his  explanation  therefore. 

Section  301(c)(1) — transfers  to  the  Department  of  Labor  or  the 
Commission,  as  appropriate,  all  personnel,  property,  records,  obliga- 
tions, unexpended  balances  of  appropriations,  and  commitments  which 
are  used  primarily  with  respect  to  any  transferred  function  under 
section  301(a).  The  transfer  of  personnel  pursuant  to  this  paragraph 
shall  be  without  reduction  in  classification  or  compensation  for  one 
year  after  such  transfer,  except  that  the  Secretary  shall  have  full 
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authority  to  assign  personnel  during  such  one-year  period  in  order 
to  efficiently  carry  out  functions  transferred  to  him  under  this  Act. 

Section  301(c)  (2) — provides  that  all  orders,  decisions,  determina- 
tions, rules,  regulations,  permits,  contracts,  certificates,  licenses,  and 
privileges  (A)  which  have  been  issued,  made,  granted,  or  allowed  to 
become  effective  in  the  exercise  of  functions  which  are  transferred 
under  this  section  by  any  department  or  agency  or  any  functions  of 
which  are  transferred  by'this  section  and  (B)  which  are  in  effect  when 
this  section  takes  effect,  shall  continue  in  effect  according  to  their  term 
until  modified,  terminated,  superseded,  set  aside,  or  repealed  by  the 
Secretary,  the  Commission,  any  court  of  competent  jurisdiction,  or 
operation  of  law. 

Section  301  (c)  (3) — provides  that  the  provisions  of  this  section  shall 
not  affect  any  proceedings  pending  at  the  time  this  section  takes  effect 
before  any  department  or  agency,  functions  of  which  are  transferred 
by  this  section ;  except  that  such  proceedings  as  they  relate  to  trans- 
ferred functions  shall  be  continued  before  the  Secretary  or  the  Com- 
mission. Orders  shall  be  issued  in  such  proceedings,  appeals  shall  be 
taken  therefrom,  and  payments  shall  be  made  pursuant  to  such  orders, 
as  if  this  section  had  not  been  enacted,  and  orders  issued  in  any  such 
proceedings  shall  continue  in  effect  until  modified,  terminated,  super- 
seded, or  repealed  by  the  Secretary,  the  Commission,  a  court  of 
competent  jurisdiction,  or  operation  of  law. 

Section  301  (c)  (4) — provides  that  the  provisions  of  this  section  shall 
not  affect  suits  commenced  prior  to  this  section's  effective  date  and  in 
all  such  suits  proceedings  shall  be  had,  appeals  taken,  and  judgments 
rendered,  as  if  this  section  had  not  been  enacted;  except  that  if  before 
this  section's  effective  date,  any  department  or  agency  (or  officer 
thereof  in  his  officii!  capacity)  is  a  party  to  a  suit  involving  functions 
transferred  to  the  Secretary,  then  such  suit  shall  be  continued  by  the 
Secretary.  No  cause  of  action,  and  no  suit  action,  or  other  proceeding, 
by  or  against  any  department  or  agency  (or  officer  thereof  in  his 
official  capacity),  functions  of  which  are  transferred  by  this  section, 
shall  abate  by  reason  of  this  section's  enactment.  Cause  of  action, 
suits,  actions,  or  other  proceedings  may  be  asserted  by  or  against  the 
United  States  or  the  Secretary  as  appropriate  and  in  any  litigation 
pending  when  this  section  takes  effect,  the  court  may  at  any  time,  on 
its  own  motion  or  that  of  any  party,  enter  an  order  which  will  give 
effect  to  the  provisions  of  this  paragraph. 

Section  301(d) — provides  that  for  purposes  of  this  section,  the  term 
"function"  includes  power  and  duty,  and  the  transfer  of  a  function 
of  an  agency  or  the  head  of  a  department  shall  also  be  a  transfer  of  all 
functions  which  are  exercised  by  any  office  or  officer  of  such  agency 
or  department. 

Section  301  (e)  — authorizes  the  Director  of  the  Office  of  Management 
and  Budget  in  consultation  with  the  Secretary  and  the  Secretary  of 
the  Interior  to  make  determinations  as  necessary  regarding  the  dispo- 
sition of  assets,  personal  positions,  appropriations  and  the  like  arising 
from  the  transfer  of  responsibilities  between  the  two  Departments. 

Section  302.  Mining  Enforcement  and  Safety  Administration. 

Section  302(a) — establishes  in  the  Labor  Department  a  Mining  En- 
forcement and  Safety  Administration  to  be  headed  by  an  Assistant 
Secretary  of  Labor  for  Mine  Safety  and  Health  appointed  by  the 
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President,  with  the  Senate's  advice  and  consent.  The  Secretary  is  au- 
thorized and  directed  to  carry  out  his  functions  under  the  Act  through 
the  Administration  except  as  otherwise  provided. 

Section  302(b)— amends  5  United  States  Code  5315  by  adding 
"[109]  Assistant  Secretary  of  Labor  for  Mine  Safetv  and  Health." 

Section  302(c)  (1)— amends  5  U.S.C.  5314  by  adding  "(64)  Chair- 
man, Federal  Mine  Safetv  and  Health  Review  Commission." 

Section  302(c)  (2)— amends  5  U.S.C.  5315  by  adding  "(109  Mem- 
bers, Federal  Mine  Safety  and  Health  Review  Commission." 

Section  303.  Amendments  with  Respect  to  Mine  Safety  and  Health 
Administration. 

Section  303(a)  (1)  applies  the  research  provisions  of  section  501(a) 
of  the  Coal  Act  to  all  mines  covered  by  this  Act ;  and  authorizes  the 
Secretary  of  the  Interior  to  conduct  safety  research.  The  Secretary  of 
Health,  Education  and  Welfare  to  conduct  health  research. 

Section  303(a)  (2) — further  amends  Section  501(a)  by  establishing 
authority  for  the  Secretaries  of  the  Interior  and  Health,  Education 
and  Welfare  to,  upon  the  specific  written  request  of  an  operator  or 
authorized  representative  of  miners,  determine  whether  any  substance 
or  physical  agent  found  in  a  mine  has  potentially  harmful  effects,  and 
to  so  inform  the  operators  and  miners  of  such  findings  as  soon  as 
possible. 

Section  303(a)  (3) — amends  section  501  (b)  such  that  research  activi- 
ties relating  to  mine  health  will  be  carried  out  by  the  Secretary  of 
Health,  Education,  and  Welfare  through  the  National  Institute  of 
Occupational  Safety  and  Health,  and  that  the  research  activities  re- 
lating to  safety  are  extended  to  all  mines  now  covered  by  this  Act.  is 
to  be  performed  by  the  Secretary  of  the  Interior  in  coordination  with 
the  Secretary. 

Section  303(a)  (4) — details  the  authorities  of  the  Secretaries  of  the 
Interior  and  Health,  Education,  and  Welfare  to  conduct  research. 

Section  303  (a)  (5) — extends  to  all  mines  covered  by  this  Act  the  Sec- 
retary of  Health,  Education,  and  Welfare's  authorization  under  sec- 
tion 501(d)  to  conduct  studies  and  research  involving  the  protection 
of  life  and  prevention  of  diseases  relating  to  certain  nonminers  who 
work  with  or  around  mine  products. 

Section  303(a)  (6) — increases  the  safety  research  appropriation  au- 
thorization to  reflect  the  increased  scope  of  research  activity  under 
Section  501. 

Section  303(a)  (7) — amends  Section  501  by  requiring  the  Secretary 
to  compile  accurate  statistics  on  work  im'uries  and  illnesses  occurring 
in  mines  subject  to  the  Federal  Mine  Safety  and  Health  Act  of  1976. 

Section  303(b) — extends  the  training:  and  education  provisions  of 
section  502  to  all  mines  now  covered  by  the  Act. 

'Section  303(c)  (1) — amends  section  503(a)  to  authorize  the  Secre- 
tary in  coordination  with  the  Secretary  of  Health,  Education,  and 
Welfare,  to  make  grants  to  any  State  in  which  mining  takes  place. 

Section  303(c)(2) — applies  to  the  criteria  for  approval  of  State 
grant  applications  to  all  mining  states. 

Section  303(d)  (1) — expands  the  exchange  of  State  and  Federal  in- 
spection reports  provided  for  in  section  503(f)  to  include  inspection 
reports  of  all  mines  covered  by  this  Act, 
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Section  303(d)(2) — extends  to  any  mining  State  the  80  percent 
limit  on  State  grants  in  any  fiscal  year  provided  for  in  section  503(g). 

Section  303(d)(3) — increases  the  appropriation  authorization  for 
such  state  grants  to  reflect  the  expanded  State  eligibility  for  such 
grants. 

Section  303(e)(1)  revises  the  qualifications  for  mine  inspectors 
under  section  505  to  include  practical  experience  in  mining  in  lieu  of 
"practical  experience  in  the  mining  of  coal." 

Section  303(e)  (2)— amends  Section  505  by  requiring  that  mine 
inspectors,  to  the  extent  feasible,  be  qualified  with  at  least  5  years 
practical  mining  experience  with  consideraton  in  assignments  given  to 
previous  experience  in  the  particular  type  of  mine  to  be  inspected. 

Section  303(f)  amends  section  506(b)  such  that  any  State  law  or 
regulation  providing  for  health  and  safety  standards  applicable  to 
any  mine  now  covered  by  this  Act  and  that  (1)  are  more  stringent 
than  Federal  law,  or  (2)  apply  to  any  area  not  covered  by  Federal 
law,  shall  not  be  held  to  be  in  conflict  with  this  Act. 

Section  303(g)  (1)  amends  section  511(a)  such  that  the  Secretary's 
annual  report  shall  cover  health  and  safety  relating  tx>  all  mines 
now  covered  by  this  Act. 

Section  303(g)(2)  amends  section  511(b)  such  that  the  annual 
report  of  the  Secretary  of  Health  Education,  and  Welfare  shall  cover 
health  matters  relating  to  all  mines  covered  by  this  Act. 

Section  303(h) — amends  Section  502  by  adding  the  following  new 
section : 

(c)(1)  The  National  Mine  Health  and  Safety  Academy  is  to  be 
maintained  as  an  agency  of  the  Interior  Department.  The  Academy 
is  responsible  for  mine  safety  and  health  inspectors'  training  and 
technical  support  personnel  training.  The  Academy  is  authorized  to 
enter  into  cooperative  educational  and  training  agreements. 

(c)  (2)  provides  that  the  Academy  shall  use  the  facilities  and 
personnel  of  the  Interior  Department  and  other  personnel  as  mutually 
agreed  upon  by  the  Secretaries  of  Labor  and  Interior.  Officers  and 
employees  of  the  Academy  may  be  appointed  by  the  Secretary  of 
Interior. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  sections  1 
through  9  and  titles  I  through  VI  of  the  bill,  as  reported,  are  shown 
as  follows  (existing  law  proposed  to  be  omitted  is  enclosed  in  black 
brackets;  new  matter  printed  in  italic)  : 

FEDERAL  COAL  MINE  HEALTH  AND  SAFETY  ACT  OF  1969 

AN  ACT  To  provide  for  the  protection  of  the  health  and  safety  of  persons  working 
in  the  coal  mining  industry  of  the  United  States,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "Federal  [Coal  Mine  Health  and  Safety  Act  of  1969'! 

Mine  Sajety  and  Health  Act  of  1977". 
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FINDINGS  AND  PURPOSE 


Sec.  2.  Congress  declares  that — 

(a)  the  first  priority  and  concern  of  all  in  the  [coal]  mining 
industry  must  Tbe  the  health  and  safety  of  its  most  precious 
resource — the  miner; 

(b)  deaths  and  serious  injuries  from  unsafe  and  unhealthful 
conditions  and  practices  in  the  [coal]  mines  cause  grief  and  suffer- 
ing to  the  miners  and  to  their  families; 

(c)  there  is  an  urgent  need  to  provide  more  effective  means  and 
measures  for  improving  the  working  conditions  and  practices  in 
the  Nation's  [coal]  mines  in  order  to  prevent  death  and  serious 
physical  harm,  and  in  order  to  prevent  occupational  diseases  origi- 
nating in  such  mines; 

(d)  the  existence  of  unsafe  and  unhealthful  conditions  and 
practices  in  the  Nation's  coal  mines  is  a  serious  impediment  to 
the  future  growth  of  the  [coal]  mining  industry  and  cannot  be 
tolerated; 

(e)  the  operators  of  such  mines  with  the  assistance  of  the 
miners  have  the  primary  responsibility  to  prevent  the  existence 
of  such  conditions  and  practices  in  such  mines ; 

(f)  the  disruption  of  production  and  the  loss  of  income  to 
operators  and  miners  as  a  result  of  [coal]  mine  accidents  or 
occupationally  caused  diseases  unduly  impedes  and  burdens  com- 
merce; and 

(g)  it  is  the  purpose  of  this  Act  (1)  to  establish  interim  manda- 
tory health  and  safety  standards  and  to  direct  the  Secretary  of 
Health,  Education,  and  Welfare  and  the  Secretary  of  [the 
Interior]  Labor  to  develop  and  promulgate  improved  mandatory 
health  or  safety  standards  to  protect  the  health  and  safety  of  the 
Nation's  [coal]  miners;  (2)  to  require  that  each  operator  of  a 
[coal]  mine  and  every  miner  in  such  mine  comply  with  such 
standards;  (3)  to  cooperate  with,  and  provide  assistance  to,  the 
States  in  the  development  and  enforcement  of  effective  State 
[coal]  mine  health  and  safety  programs;  and  (4)  to  improve  and 
expand,  in  cooperation  with  the  States  and  the  [coal]  mining 
industry,  research  and  development  and  training  programs  aimed 
at  preventing  [coal]  mine  accidents  and  occupationally  caused 
diseases  in  the  industry. 


DEFINITIONS 


Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

(a)  "Secretary"  means  the  Secretary  of  [the  Interior]  Labor  or 
his  delegate ; 

(b)  "commerce"  means  trade,  traffic,  commerce,  transporta 
tion,  or  communication  among  the  several  States,  or  between  a 
place  in  a  State  and  anv  place  outside  thereof,  or  within  the  Dis- 
trict of  Columbia  or  a  possession  of  the  United  States,  or  between 
points  in  the  same  State  but  through  a  point  outside  thereof ; 

(c)  "State"  includes  a  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands.  American  Samoa,  Guam,  and  the  Trust  Territory  of  the 
Pacific  Islands ; 
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(d)  "operator"  means  any  owner,  lessee,  or  other  person  who 
operates,  controls,  or  supervises  a  [coal]  mine ;  or  any  independ- 
ent contractor  performing  services  or  construction  at  such  mine; 

(e)  "agent"  means  any  person  charged  with  responsibility  for 
the  operation  of  all  or  a  part  of  a  [coal  ]  mine  or  the  supervision  of 
the  miners  in  a  [coal J  mine ; 

(f)  "person"  means  any  individual,  partnership,  association, 
corporation,  firm,  subsidiary  of  a  corporation,  or  other 
organization ; 

(g)  "miner"  means  any  individual  working  in  a  [coal]  mine; 
£(h)  "coal  mine"  means  an  area  of  land  and  all  structures, 

facilities,  machinery,  tools,  equipment,  shafts,  slopes,  tunnels, 
excavations,  and  other  property,  real  or  personal,  placed  upon, 
under,  or  above  the  surface  of  such  land  by  any  person,  used  in,  or 
to  be  used  in,  or  resulting  from,  the  work  of  extracting  in  such 
area  bituminous  coal,  lignite,  or  anthracite  from  its  natural  de- 
posits in  the  earth  by  any  means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted,  and  includes  custom  coal  prepara- 
tion facilities;] 

(h)  "mine"  means  (1)  an  area  of  land  from  which  minerals  are 
extracted  in  nonliquid  form  or,  if  in  liquid  form,  are  extracted 
icith  workers  underground,  (2)  private  ways  and  roads  appur- 
tenant to  such  area,  and  (3)  lands,  excavations,  underground  pas- 
sageioays,  shafts,  slopes,  tunnels,  and  xoorhings,  structures^  facili- 
ties, equipment,  machines,  tools,  or  other  property  including  im- 
poundments, retention  dams,  and  tailings  ponds,  on  the  surface  or 
underground,  used  in,  or  to  be  used  in,  or  resulting  from,  the  work 
of  extracting  such  minerals  from  their  natural  deposits  m  non- 
liquid  form,  or  if  in  liquid  form,  with  workers  underground,  or 
used  in  the  milling  of  such  minerals,  or  the  work  of  preparing 
used  in,  or  to  be  used  in,  the  milling  of  such  minerals,  or  the  work 
of  preparing  coal,  and  includes  custom  coal  preparation  facilities. 

In  making  a  determination  of  what  constitutes  mineral  milling 
for  purposes  of  this  Act  the  Secretary  shall  give  due  considera- 
tion to  the  convenience  of  administration  resulting  from  the  dele- 
gation to  one  Assistant  Secretary  of  all  authority  with  respect  to 
the  health  and  safety  of  miners  employed  at  one  physical  estab- 
lishment. 

(i)  "work  of  preparing  the  coal"  means  the  breaking,  crushing, 
sizing,  cleaning,  washing,  drying,  mixing,  storing,  and  loading  of 
bituminous  coal,  lignite,  or  anthracite,  and  such  other  work  of 
preparing  such  coal  as  is  usually  done  by  the  operator  of  the  coal 
mine; 

(j)  "imminent  danger"  means  the  existence  of  any  condition  or 
practice  in  a  [coal]  mine  which  could  reasonably  be  expected  to 
cause  death  or  serious  physical  harm  before  such  condition  or 
practice  can  be  abated ; 

(k)  "accident"  includes  a  mine  explosion,  mine  ignition,  mine 
fire,  or  mine  inundation,  or  injury  to,  or  death  of,  any  person ; 

(1)  "mandatory  health  or  safety  standard"  means  the  interim 
mandatorv  health  or  safety  standards  establ:shed  by  titles  II  and 
III  of  this  Act.  and  the  standards  promulgated  pursuant  to  title 
I  of  this  Act ;  [and] 
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(m)  "Panel"  means  the  Interim  Compliance  Panel  established 
by  this  [Act. J  Act; 

(n)  "Administration"  means  the  Mining  Enforcement  and 
Safety  Administration  in  the  Department  of  Labor;  and 

(0)  "Commission"  means  the  Federal  Mine  Safety  and  Health 
Review  Commission. 

MIXES    SUBJECT   TO   ACT 

Sec.  4.  Each  [coal]  mine,  the  products  of  which  enter  commerce,  or 
the  operations  or  products  of  which  affect  commerce,  and  each  opera- 
tor or  such  mine,  and  every  miner  in  such  mine  shall  be  subject  to  the 
provisions  of  this  Act. 

INTERIM    COMPLIANCE   PANEL 

Sec.  5.  (a)  There  is  hereby  established  the  Interim  Compliance 
Panel,  which  shall  be  composed  of  five  members  as  follows : 

(1)  Assistant  Secretary  of  Labor  for  Labor  Standards,  Depart- 
ment of  Labor,  or  his  delegate ; 

(2)  Director  of  the  Bureau  of  Standards,  Department  of  Com- 
merce, or  his  delegate ; 

(3)  Administrator  of  Consumer  Protection  and  Environmental 
Health  Service,  Department  of  Health,  Education,  and  Welfare, 
or  his  delegate ; 

(4)  Director  of  the  Bureau  of  Mines,  Department  of  the  In- 
terior, or  his  delegate ;  and 

(5)  Director  of  the  National  Science  Foundation,  or  his 
delegate. 

(b)  Members  of  the  Panel  shall  serve  without  compensation  in  addi- 
tion to  that  received  in  their  regular  employment,  but  shall  be  entitled 
to  reimbursement  for  travel,  subsistence,  and  other  necessary  expenses 
incurred  by  them  in  the  performance  of  duties  vested  in  the  Panel. 

(c)  Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
Health,  Education,  and  Welfare,  the  Secretary  of  Commerce,  the 
Secretary  of  [Labor,]  the  Interior,  and  the  Secretary  shall,  upon 
request  of  the  Panel,  provide  the  Panel  such  personnel  and  other 
assistance  as  the  Panel  determines  necessary  to  enable  it  to  carry  out 
its  functions  under  this  Act. 

(d)  Three  members  of  the  Panel  shall  constitute  a  quorum  for 
doing  business.  All  decisions  of  the  Panel  shall  be  by  majority  vote. 
The  chairman  of  the  Panel  shall  be  selected  by  the  members  from 
among  the  membership  thereof. 

(e)  The  Panel  is  authorized  to  appoint  as  many  hearing  examiners 
as  are  necessary  for  proceedings  required  to  be  conducted  in  accord- 
ance with  the  provisions  of  this  Act.  The  provisions  applicable  to 
hearing  examiners  appointed  under  section  3105  of  title  5  of  the 
United  States  Code  shall  be\ applicable  to  hearing  examiners  appointed 
pursuant  to  this  subsection. v 

(f )  (1)  It  shall  be  the  function  of  the  Panel  to  carry  out  the  duties 
imposed  on  it  pursuant  to  this  Act  and  to  provide  an  opportunity  for 
a  public  hearing,  after  notice,  at  the  request  of  an  operator  of  the 
affected  [coal]  mine  or  the  representative  of  the  miners  of  such  mine. 
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Any  operator  or  representative  of  miners  aggrieved  by  a  final  decision 
of  the  Panel  may  file  a  petition  for  review  of  such  decision  under  sec- 
tion [106 J  107  of  this  Act.  The  provisions  of  this  section  shall  termi- 
nate upon  completion  of  the  Panel's  functions  as  set  forth  under  this 
Act.  Any  hearing  held  pursuant  to  this  subsection  shall  be  of  record 
and  the  Panel  shall  make  findings  of  fact  and  shall  issue  a  written 
decision  incorporating  its  findings  therein  in  accordance  with  section 
554  of  title  5  of  the  United  States  Code. 

(2)  The  Panel  shall  make  an  annual  report,  in  writing,  to  the  Secre- 
tary for  transmittal  by  him  to  the  Congress  concerning  the  achieve- 
ment of  its  purposes,  and  any  other  relevant  information  (including 
any  recommendations)  which  it  deems  appropriate. 

TITLE  I— GENERAL 

[health  and  safety  standards;  review 

[Sec.  101.  (a)  The  Secretary  shall,  in  accordance  with  procedures 
set  forth  in  this  section,  develop,  promulgate,  and  revise,  as  may  be 
appropriate,  improved  mandatory  safety  standards  for  the  protection 
of  life  and  the  prevention  of  injuries  in  a  coal  mine,  and  shall,  in 
accordance  with  the  procedures  set  forth  in  this  section,  promulgate  the 
mandatory  health  standards  transmitted  to  him  by  the  Secretary  of 
Health,  Education,  and  Welfare. 

[(b)  No  improved  mandatory  health  or  safety  standard  promul- 
gated under  this  title  shall  reduce  the  protection  anorded  miners  below 
that  provided  by  any  mandatory  health  or  safety  standard. 

[(c)  In  the  development  and  revision  of  mandatory  safety  stand- 
ards, the  Secretary  shall  consult  with  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  the  Secretary  of  Labor,  and  with  other  interested 
Federal  agencies,  appropriate  representatives  of  State  agencies, 
appropriate  representatives  of  the  coal  mine  operators  and  miners, 
other  interested  persons  and  organizations,  and  such  advisory  com- 
mittees as  he  may  appoint.  Such  development  and  revision  of 
mandatory  safety  standards  shall  be  based  upon  research,  demonstra- 
tions, experiments,  and  such  other  information  as  may  be  appropriate. 
In  addition  to  the  attainment  of  the  highest  degree  of  safety  protection 
for  miners,  other  considerations  shall  be  the  latest  available  scientific 
data  in  the  field,  the  technical  feasibility  of  the  standards,  and  experi- 
ence gained  under  this  and  other  safety  statutes. 

[(d)  The  Secretary  of  Health,  Education,  and  Welfare  shall,  in 
accordance  with  the  procedures  set  forth  in  this  section,  develop  and 
revise,  as  may  be  appropriate,  improved  mandatory  health  standards 
for  the  protection  of  life  and  the  prevention  of  occupational  diseases 
of  miners.  In  the  development  and  revision  of  mandatory  health  stand- 
ards, the  Secretary  of  Health,  Education,  and  Welfare  shall  consult 
with  the  Secretary,  the  Secretary  of  Labor,  and  with  other  interested 
Federal  agencies,  appropriate  representatives  of  State  agencies,  appro- 
priate representatives  of  the  coal  mine  operators  and  miners,  other 
interested  persons  and  organizations,  such  advisory  committees  as  he 
may  appoint,  and,  where  appropriate,  foreign  countries.  Such  develop- 
ment and  revision  of  mandatory  standards  shall  be  based  upon 
research,  demonstrations,  experiments,  and  such  other  information  as 
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may  be  appropriate.  In  addition  to  the  attainment  of  the  highest 
degree  of  health  protection  for  the  miner,  other  considerations  shall  be 
the  latest  available  scientific  data  in  the  filed,  the  technical  feasibility 
of  the  standards,  and  experience  gained  under  this  and  other  health 
statutes.  Mandatory  health  standards  which  the  Secretary  of  Health, 
Education,  and  Welfare  develops  or  revises  shall  be  transmitted  to  the 
Secretary,  and  shall  thereupon  be  published  in  the  Federal  Register 
by  the  Secretary  as  proposed  mandatory  health  standards. 

[(e)  The  Secretary  shall  publish  proposed  mandatory  health  and 
safety  standards  in  the  Federal  Register  and  shall  afford  interested 
persons  a  period  of  not  less  than  thirty  days  after  publication  to  sub- 
mit written  data  or  comments.  In  the  case  of  mandatory  safety  stand- 
ards, except  as  provided  in  subsection  (f )  of  this  section,  the  Secretary 
may,  upon  the  expiration  of  such  period  and  after  consideration  of  all 
relevant  matter  presented,  promulgate  such  standards  with  such  modi- 
fications as  he  may  deem  appropriate.  In  the  case  of  mandatory  health 
standards,  except  as  provided  in  subsection  (f)  of  this  section,  the 
Secretary  of  Health,  Education,  and  Welfare  may,  upon  the  expira- 
tion of  such  period  and  after  consideration  of  all  relevant  matter  pre- 
sented to  the  Secretary  and  transmitted  to  the  Secretary  of  Health, 
Education,  and  Welfare,  direct  the  Secretary  to  promulgate  such 
standards  with  such  modifications  as  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  may  deem  appropriate  and  the  Secretary  shall  there- 
upon promulgate  such  standards. 

[(f)  On  or  before  the  last  day  of  any  period  fixed  for  the  submission 
of  written  data  or  comments  under  subsection  (e)  of  this  section,  any 
interested  person  may  file  with  the  Secretary  written  objections  to  a 
proposed  mandatory  health  or  safetv  standard,  stating  the  grounds 
therefor  and  requesting  a  public  hearing  on  such  objections.  As  soon 
as  practicable  after  the  period  for  filing  such  objections  has  expired, 
the  Secretary  shall  publish  in  the  Federal  Register  a  notice  specifying 
the  proposed  mandatory  health  or  safety  standards  to  which  objections 
have  been  filed  and  a  hearing  requested. 

[(g)  Promptly  after  any  such  notice  is  published  in  the  Federal 
Register  by  the  Secretary  under  subsection  (f)  of  this  section,  the 
Secretarv,  in  the  case  of  mandatory  safety  standards,  or  the  Secretary 
of  Health,  Education,  and  Welfare,  in  the  casp  of  mandatory  health 
standards,  shall  issue  notice  of.  and  hold,  a  public  hearing  for  the  pur- 
pose of  receiving  relevant  evidence.  WitMn  sixty  days  after  comple- 
tion of  the  hearings,  the  Secretarv  who  held  the  hearing  shall  make 
findings  of  fact  which  shall  be  public.  In  the  case  of  mandatory  safety 
standards,  the  Secretary  may  promulgate  such  standards  with  such 
modifications  as  he  deems  appropriate.  In  the  case  of  mandatory  health 
standards,  the  Secretary  of  Health.  Education,  and  Welfare  may 
direct  the  Secretary  to  promulgate  the  mandatory  health  standards 
with  such  modifications  as  the  Secretary  of  Health,  Education,  and 
Welfare  deems  appropriate  and  the  Secretary  shall  thereupon  promul- 
gate the  mandatory  health  standards.  In  the  event  the  Secretary  or  the 
Secretary  of  Health,  Education,  and  Welfare,  as  the  case  may  be 
determines  that  a  proposed  mandatory  health  or  safety  standard 
should  not  be  promulgated  or  should  be  modified,  he  shall  within  a 
reasonable  time  publish  his  reasons  for  his  determination. 

[(h)  Any  mandatory  health  or  safety  standard  promulgated  under 
this  section  shall  be  effective  upon  publication  in  the  Federal  Register 
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unless  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare, as  appropriate,  specifies  a  later  date. 

[(i)  Proposed  mandatory  health  and  safety  standards  for  surface 
coal  mines  shall  be  published  by  the  Secretary,  in  accordance  with  the 
provisions  of  this  section,  not  later  than  twelve  months  after  the  date 
of  enactment  of  this  Act.  Proposed  mandatory  health  and  safety 
standards  for  surface  work  areas  of  underground  coal  mines,  in  addi- 
tion to  those  established  for  such  areas  under  this  Act,  shall  be  pub- 
lished by  the  Secretary,  in  accordance  with  the  provisions  of  this 
section,  not  later  than  twelve  months  after  the  date  of  enactment  of 
this  Act. 

[(j)  All  interpretations,  regulations,  and  instructions  of  the  Secre- 
tary or  the  Director  of  the  Bureau  of  Mines,  in  effect  on  the  date  of 
enactment  of  this  Act  and  not  inconsistent  with  any  provision  of  this 
Act,  shall  be  published  in  the  Federal  Register  and  shall  continue  in 
effect  until  modified  or  superseded  in  accordance  with  the  provisions 
of  this  Act, 

[(k)  The  Secretary7  shall  send  a  copy  of  every  proposed  standard  or 
regulation  at  the  time  of  publication  in  the  Federal  Register  to  the 
operator  of  each  coal  mine  and  the  representative  of  the  miners  at  such 
mine  and  such  copy  shall  be  immediately  posted  on  the  bulletin  board 
of  the  mine  by  the  operator  or  his  agent,  but  failure  to  receive  such 
notice  shall  not  relieve  anyone  of  the  obligation  to  comply  with  such 
standard  or  regulation. 

[advisory  committees 

[Sec.  102.  (a)  (1)  The  Secretary  shall  appoint  an  advisory  com- 
mittee on  coal  mine  safety  research  composed  of — 

[(A)  the  Director  of  the  Office  of  Science  and  Technology,  or 
his  delegate,  with  the  consent  of  the  Director; 

[(B)  the  Director  of  the  National  Bureau  of  Standards,  De- 
partment of  Commerce,  or  his  delegate,  with  the  consent  of  the 
Director ; 

[(C)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director ;  and 

[(D)   such  other  persons  as  the  Secretary  may  appoint  who 
are  knowledgeable  in  the  field  of  coal  mine  safety  research. 
The  Secretary  shall  designate  the  chairman  of  the  committee. 

[(2)  The  advisory  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  on  matters  involving  or  relating  to  coal 
mine  safety  research.  The  Secretary  shall  consult  with,  and  consider 
the  recommendations  of,  such  committee  in  the  conduct  of  such  re- 
search, the  making  of  any  grant,  and  the  entering  into  of  contracts 
for  such  research. 

[(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  pursuant  to  paragraph  (1)  (D)  of  this 
subsection  shall  be  individuals  who  have  no  economic  interests  in  the 
coal  mining  industry,  and  who  are  not  operators,  miners,  or  officers  or 
employees  of  the  .  Federal  Government  or  any  State  or  local 
government. 

[(b)  (1)  The  Secretary  of  Health,  Education,  and  Welfare  shall 
appoint  an  advisory  committee  on  coal  mine  health  research  composed 
of— 
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[(A)  the  Director,  Bureau  of  Mines,  or  his  delegate,  with  the 
consent  of  the  Director ; 

[(B)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director ; 

E(C)  the  Director  of  the  National  Institutes  of  Health,  or  his 
(gate,  with  the  consent  of  the  Director ;  and 
5(D)  such  other  persons  as  the  Secretary  of  Health,  Education, 
Welfare  may  appoint  who  are  knowledgeable  in  the  field 
of  coal  mine  health  research. 

[The  Secretary  of  Health,  Education,  and  Welfare  shall  designate 
the  chairman  of  the  committee. 

[(2)  The  advisory  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  of  Health,  Education,  and  Welfare  on 
matters  involving  or  relating  to  coal  mine  health  research.  The  Secre- 
tary of  Health,  Education,  and  Welfare  shall  consult  with,  and  con- 
sider the  recommendations  of,  such  committee  in  the  conduct  of  such 
research,  the  making  of  any  grant,  and  the  entering  into  of  contracts 
for  such  research. 

[(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  Health,  Education,  and  Welfare  pur- 
suant to  paragraph  (1)  (D)  of  this  subsection  shall  be  individuals  who 
have  no  economic  interests  in  the  coal  mining  industry,  and  who  are 
not  operators,  miners,  or  officers  or  employees  of  the  Federal  Govern- 
ment or  any  State  or  local  government. 

[(c)  The  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare  may  appoint  other  advisory  committees  as  he  deems  ap- 
propriate to  advise  him  in  carrying  out  the  provisions  of  this  Act.  The 
Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare,  as  the 
case  may  be,  shall  appoint  the  chairman  of  each  such  committee,  who 
shall  be  an  individual  who  has  no  economic  interest  in  the  coal  mining 
industry,  and  who  is  not  an  operator,  miner,  or  an  officer  or  employee 
of  the  Federal  Government  or  any  State  or  local  government.  A  major- 
ity of  the  members  of  any  such  advisory  committee  appointed  pursuant 
to  this  subsection  shall  be  composed  of  individuals  who  have  no  eco- 
nomic interests  in  the  coal  mining  industry,  and  who  are  not  operators, 
miners,  or  officers  or  employees  of  the  Federal  Government  or  any 
State  or  local  government. 

[(d)  Advisory  committee  members,  other  than  officers  or  employees 
of  Federal,  State,  or  local  governments,  shall  be,  for  each  day  (includ- 
ing travcltime)  during  which  they  are  performing  committee  business, 
entitled  to  receive  compensation  at  a  rate  fixed  by  the  appropriate 
Secretary  but  not  in  excess  of  the  maximum  rate  of  pay  for  grade 
GS-18  as  provided  in  the  General  Schedule  under  section  5332  of  title 
5  of  the  United  States  Code,  and  shall,  notwithstanding  the  limitations 
of  sections  5703  and  5704  of  title  5  of  the  United  States  Code, 
be  fully  reimbursed  for  travel,  subsistence,  and  related  expenses. 

[inspections  and  investigations 

[Sec.  103.  (a)  Authorized  representatives  of  the  Secretary  shall 
make  frequent  inspections  and  investigations  in  coal  mines  each  year 
for  the  purpose  of  (1)  obtaining,  utilizing,  and  disseminating  infor- 
mation relating  to  health  and  safety  conditions,  the  causes  of  accidents 
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and  the  causes  of  diseases  and  physical  impairments  originating  in 
such  mines,  (2)  gathering  information  with  respect  to  mandatory 
health  or  safety  standards,  (3)  determining  whether  an  imminent 
danger  exists,  and  (4)  determining  whether  or  not  there  is  compliance 
with  the  mandatory  health  or  safety  standards  or  with  any  notice, 
order,  or  decision  issued  under  this  title.  In  carrying  out  the  require- 
ments of  clauses  (3)  and  (4)  of  this  subsection,  no  advance  notice  of 
an  inspection  shall  be  provided  to  any  person.  In  carrying  out  the 
requirements  of  clauses  (3)  and  (4)  of  this  subsection  in  each  under- 
ground coal  mine,  such  representatives  shall  make  inspections  of  the 
entire  mine  at  least  four  times  a  year. 

[(b)  (1)  For  the  purpose  of  making  any  inspection  or  investigation 
under  this  Act,  the  Secretary  or  any  authorized  representative  of  the 
Secretary  shall  have  a  right  of  entry  to,  upon  or  through  any  coal  mine. 

[(2)  For  the  purpose  of  developing  improved  mandatory  health 
standards,  the  Secretary  of  Health,  Education,  and  Welfare  or  his 
authorized  representative  shall  have  a  right  of  entry  to,  upon,  or 
through,  any  coal  mine. 

[(3)  The  provisions  of  this  Act  relating  to  investigations  and  rec- 
ords shall  be  available  to  the  Secretary  of  Health,  Education,  and 
Welfare  to  enable  him  to  carry  out  his  functions  and  responsibilities 
under  this  Act. 

[(c)  For  the  purpose  of  carrying  out  his  responsibilities  under  this 
Act,  including  the  enforcement  thereof,  the  Secretary  may  by  agree- 
ment utilize  with  or  without  reimbursement  the  services,  personnel, 
and  facilities  of  any  Federal  agency. 

[(d)  For  the  purpose  of  making  any  investigation  of  any  accident 
or  other  occurrence  relating  to  health  or  safety  in  a  coal  mine,  the  Sec- 
retary may,  after  notice,  hold  public  hearings,  and  may  sign  and  issue 
subpenas  for  the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  relevant  papers,  books,  and  documents,  and  administer 
oaths.  Witnesses  summoned  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States.  In  case  of 
contumacy  or  refusal  to  obey  a  subpena  served  upon  any  person  under 
this  section,  the  district  court  of  the  United  States  for  any  district 
in  which  such  person  is  found  or  resides  or  transacts  business,  upon 
application  by  the  United  States  and  after  notice  to  such  person,  shall 
have  jurisdiction  to  issue  an  order  requiring  such  person  to  appear 
and  give  testimony  before  the  Secretary  or  to  appear  and  produce 
documents  before  the  Secretary,  or  both,  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  "court  as  a  contempt 
thereof. 

[(e)  In  the  event  of  any  accident  occurring  in  a  coal  mine,  the 
operator  shall  notify  the  Secretary  thereof  and  shall  take  apnropriate 
measures  to  present  the  destruction  of  any  evidence  which  would 
assist  in  investigating  the  cause  or  causes  thereof.  In  the  event  of  any 
accident  occurring  in  a  coal  mine  where  rescue  and  recovery  work  is 
necessarv.  the  Secretary  or  an  authorized  representative  of  the  Secre- 
tary shall  take  whatever  action  he  deems  appropriate  to  protect  the 
life  of  any  nerson,  and  he  mav,  if  he  deems  it  appropriate,  supervise 
and  direct  the  rescue  and  recovery  activity  in  such  mine. 

[(f)  In  the  event  of  any  accident  occurring  in  a  coal  mine,  an  au- 
thorized representative  of  the  Secretary,  when  present,  may  issue  such 
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orders  as  he  deems  appropriate  to  insure  the  safety  of  any  person  in 
the  coal  mine,  and  the  operator  of  such  mine  shall  obtain  the  approval 
of  such  representative,  in  consultation  with  appropriate  State  repre- 
sentatives, when  feasible,  of  any  plan  to  recover  any  person  in  the 
mine  or  to  recover  the  mine  or  to  return  affected  areas  of  the  mine  to 
normal. 

[(g)  Whenever  a  representative  of  the  miners  has  reasonable 
grounds  to  believe  that  a  violation  of  a  mandatory  health  or  safety 
standard  exists,  or  an  imminent  danger  exists,  such  representative  shall 
have  a  right  to  obtain  an  immediate  inspection  by  giving  notice  to  the 
Secretary  or  his  authorized  representative  of  such  violation  or  danger. 
Any  such  notice  shall  be  reduced  to  writing,  signed  by  the  represent- 
ative of  the  miners,  and  a  copy  shall  be  provided  the  operator  or  his 
agent  no  later  than  at  the  time  of  inspection,  except  that,  upon  the 
request  of  the  person  giving  such  notice,  his  name  and  the  names  of 
individual  miners  referred  to  therein  shall  not  appear  in  such  copy. 
Upon  receipt  of  such  notification,  a  special  inspection  shall  be  made 
as  soon  as  possible  to  determine  if  such  violation  or  danger  exists  in 
accordance  with  the  provisions  of  this  title. 

[(h)  At  the  commencement  of  any  inspection  of  a  coal  mine  by  an 
authorized  representative  of  the  Secretary,  the  authorized  representa- 
tive of  the  miners  at  the  mine  at  the  time  of  such  inspection  shall  be 
given  an  opportunity  to  accompany  the  authorized  representative  of 
the  Secretary  on  such  inspection. 

[(i)  Whenever  the  Secretary  finds  that  a  mine  liberates  excessive 
quantities  of  methane  or  other  explosive  gases  during  its  operations,  or 
that  a  methane  or  other  gas  ignition  or  explosion  has  occurred  in  such 
mine  which  resulted  in  death  or  serious  injury  at  any  time  during  the 
previous  five  years,  or  that  there  exists  in  such  mine  other  especially 
hazardous  conditions,  he  shall  provide  a  minimum  of  one  spot  inspec- 
tion by  his  authorized  representative  of  all  part  of  such  mine  during 
every  five  working  days  at  irregular  intervals. 

[findings,  notices,  and  orders 

[Sec.  104.  (a)  If,  upon  any  inspection  of  a  coal  mine,  an  authorized 
representative  of  the  Secretary  finds  that  an  imminent  danger  exists, 
such  representative  shall  determine  the  area  throughout  which  such 
danger  exists,  and  thereupon  shall  issue  forthwith  an  order  requiring 
the  operator  of  the  mine  or  his  agent  to  cause  immediately  all  persons, 
except  those  referred  to  in  subsection  (d)  of  this  section,  to  be  with- 
drawn from,  and  to  be  prohibited  from  entering,  such  area  until  an 
authorized  representative  of  the  Secretary  determines  that  such  immi- 
nent danger  no  longer  exists. 

[(b)  Except  as  provided  in  subsection  (i)  of  this  section,  if,  upon 
any  inspection  of  a  coal  mine,  an  authorized  representative  of  the 
Secretary  finds  that  there  has  been  a  violation  of  any  mandatory 
health  or  safety  standard  but  the  violation  has  not  created  an  immi- 
nent dansrer,  he  shall  issue  a  notice  to  the  operator  or  his  agent  fixing  a 
reasonable  time  for  the  abatement  of  the  violation.  If,  upon  the  expira- 
tion of  the  period  of  time  as  originally  fixed  or  subsequently  extended, 
an  authorized  representative  of  the  Secretary  finds  that  the  violation 
has  not  been  totally  abated,  and  if  he  also  finds  that  the  period  of  time 
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should  not  be  further  extended,  he  shall  find  the  extent  of  the  area 
affected  by  the  violation  and  shall  promptly  issue  an  order  requiring 
the  operator  of  such  mine  or  his  agent  to  cause  immediately  all  per- 
sons, except  those  referred  to  in  subsection  (d)  of  this  section,  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  the 
violation  has  been  abated. 

[(c)  (1)  If,  upon  any  inspection  of  a  coal  mine,  an  authorized  repre- 
sentative of  the  Secretary  finds  that  there  has  been  a  violation  of  any 
mandators  health  or  safety  standard,  and  if  he  also  finds  that,  while 
the  conditions  created  by  such  violation  do  not  cause  imminent  danger, 
such  violation  is  of  such  nature  as  could  significantly  and  substantially 
contribute  to  the  cause  and  effect  of  a  mine  safety  or  health  hazard, 
and  if  he  finds  such  violation  to  be  caused  by  an  unwarrantable  failure 
of  such  operator  to  comply  with  such  mandatory  health  or  safety 
standards,  he  shall  include  such  finding  in  any  notice  given  to  the  oper- 
ator under  this  Act.  If,  during  the  same  inspection  or  any  subsequent 
inspection  of  such  mine  within  ninety  days  after  the  issuance  of  such 
notice,  an  authorized  representative  of  the  Secretary  finds  another  vio- 
lation of  any  mandatory  health  or  safety  standard  and  finds  such 
violation  to  be  also  caused  by  an  unwarrantable  failure  of  such  opera- 
tor to  so  comply,  he  shall  forthwith  issue  an  order  requiring  the  oper- 
ator to  cause  all  persons  in  the  area  affected  by  such  violation,  except 
those  persons  referred  to  in  subsection  (d)  of  this  section,  to  be  with- 
drawn from,  and  to  be  prohibited  from  entering,  such  area  until  an 
authorized  representative  of  the  Secretary  determines  that  such  vio- 
lation has  been  abated. 

[(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has 
been  issued  pursuant  to  paragraph  (1)  of  this  subsection,  a  withdrawal 
order  shall  promptly  be  issued  by  an  authorized  representative  of  the 
Secretary  who  finds  upon  any  subsequent  inspection^  the  existence 
in'such  mine  of  violations  similar  to  those  that  resulted  in  the  issuance 
of  the  withdrawal  order  under  paragraph  (1)  of  this  subsection  until 
such  time  as  an  inspection  of  such  mine  discloses  no  similar  violations. 
Following  an  inspection  of  such  mine  which  discloses  no  similar 
violations,  the  provisions  of  paragraph  (1)  of  this  subsection  shall 
again  be  applicable  to  that  mine. 

1(d)  The  following  persons  shall  not  be  required  to  be  withdrawn 
from,  or  prohibited  from  entering,  any  area  of  the  coal  mine  subject 
to  an  order  issued  under  this  section : 

[(1)  any  person  whose  presence  in  such  area  is  necessary,  in  the 

judgment  of  the  operator  or  an  authorized  representative  of  the 

Secretary,  to  eliminate  the  condition  described  in  the  order; 

[(2)  any  public  official  whose  official  duties  require  him  to  enter 

such  area ; 

[  (3)  any  representative  of  the  miners  in  such  mine  who  is,  in  the 
judgment  of  the  operator  or  an  authorized  representative  of  the 
Secretary,  qualified  to  make  coal  mine  examinations  or  who  is 
accompanied  by  such  a  person  and  whose  presence  in  such  area  is 
necessary  for  the  investigation  of  the  conditions  described  in  the 
order ;  and 

[(4)  any  consultant  to  any  of  the  foregoing. 
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[(e)  Notices  and  orders  issued  pursuant  to  this  section  shall  contain 
a  detailed  description  of  the  conditions  or  practices  which  cause  and 
constitute  an  imminent  danger  or  a  violation  of  any  mandatory  health 
or  safety  standard  and,  where  appropriate,  a  description  of  the  area 
of  the  coal  mine  from  which  persons  must  be  withdrawn  and  pro- 
hibited from  entering. 

[(f)  Each  notice  or  order  issued  under  this  section  shall  be  given 
promptly  to  the  operator  of  the  coal  mine  or  his  agent  by  an  authorized 
representative  of  the  Secretary  issuing  such  notice  or  order,  and  all 
such  notices  and  orders  shall  be  in  writing  and  shall  be  signed  by  such 
representative. 

[(g)  A  notice  or  order  issued  pursuant  to  this  section,  except  an 
order  issued  under  subsection  (h)  of  this  section,  may  be  modified  or 
terminated  by  an  authorized  representative  of  the  Secretary. 

[(h)  (1)  If,  upon  any  inspection  of  a  coal  mine,  an  authorized  repre- 
sentative of  the  Secretary  finds  (A)  that  conditions  exist  therein 
which  have  not  yet  resulted  in  an  imminent  danger,  (B)  that  such 
conditions  cannot  be  effectively  abated  through  the  use  of  existing 
technology,  and  (C)  that  reasonable  assurance  cannot  be  provided 
that  the  continuance  of  mining  operations  under  such  conditions  will 
not  result  in  an  imminent  danger,  he  shall  determine  the  area  through- 
out which  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 
operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall  file  a 
copy  thereof,  incorporating  his  findings  therein,  with  the  Secretary 
and  with  the  representative  of  the  miners  of  such  mine.  Upon  receipt 
of  such  copy,  the  Secretary  shall  cause  such  further  investigation  to 
be  made  as  he  deems  appropriate,  including  an  opportunity  for  the 
operator  or  a  representative  of  the  miners  to  present  information 
relating  to  such  notice. 

[(2)  Upon  the  conclusion  of  such  investigation  and  an  opportunity 
for  a  public  hearing  upon  request  by  any  interested  party,  the  Secre- 
tary shall  make  findings  of  fact,  and  shall  by  decision  incorporating 
such  findings  therein,  either  cancel  the  notice  issued  under  this  sub- 
section or  issue  an  order  requiring  the  operator  of  such  mine  to  cause 
all  persons  in  the  area  affected,  except  those  persons  referred  to  in 
subsection  (d)  of  this  section,  to  be  withdrawn  from,  and  be  pro- 
hibited from  entering,  such  area  until  the  Secretary,  after  a  public 
hearing  affording  all  interested  persons  an  opportunity  to  present 
their  views,  determines  that  such  conditions  have  been  abated.  Any 
hearing  under  this  paragraph  shall  be  of  record  and  shall  be  subject 
to  section  554  of  title  5  of  the  United  States  Code. 

[(i)  If,  based  upon  samples  taken  and  analyzed  and  recorded  pur- 
suant to  section  202(a)  of  this  Act,  or  samples  taken  during  an  inspec- 
tion by  an  authorized  representative  of  the  Secretary,  the  applicable 
limit  on  the  concentration  of  respirable  dust  required  to  be  maintained 
under  this  Act  is  exceeded  and  thereby  violated,  the  Secretary  or  his 
authorized  representative  shall  issue  a  notice  fixing  a  reasonable  time 
for  the  abatement  of  the  violation.  During  such  time,  the  operator  of 
the  mine  shall  cause  samples  described  in  section  202(a)  of  this  Act 
to  be  taken  of  the  affected  area  during  each  production  shift.  If,  upon 
the  expiration  of  the  period  of  time  as  originally  fixed  or  subsequently 
extended,  the  Secretary  or  his  authorized  representative  finds  that 
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the  period  of  time  should  not  be  further  extended,  he  shall  find  the 
extent  of  the  area  affected  by  the  violation  and  shall  promptly  issue 
an  order  requiring  the  operator  of  such  mine  or  his  agent  to  cause 
immediately  all  persons,  except  those  referred  to  in  subsection  (d)  of 
this  section,  to  be  withdrawn  from,  and  to  be  prohibited  from  entering, 
such  area  until  the  Secretary  or  his  authorized  representative  has 
reason  to  believe,  based  on  actions  taken  by  the  operator,  that  such 
limit  will  be  complied  with  upon  the  resumption  of  production  in  such 
mine.  As  soon  as  possible  after  an  order  is  issued,  the  Secretary,  upon 
request  of  the  operator,  shall  dispatch  to  the  mine  involved  a  person 
or  team  of  persons,  to  the  extent  such  persons  are  available,  who  are 
knowledgeable  in  the  methods  and  means  of  controlling  and  reducing 
respirable  dust.  Such  person  or  team  of  persons  shall  remain  at  the 
mine  involved  for  such  time  as  they  shall  deem  appropriate  to  assist 
the  operator  in  reducing  respirable  dust  concentrations.  While  at  the 
mine,  such  persons  may  require  the  operator  to  take  such  actions  as 
they  deem  appropriate  to  insure  the  health  of  any  person  in  the  coal 
mine. 

[review  by  the  secretary 

[Sec.  105.  (a)  (1)  An  operator  issued  an  order  pursuant  to  the  pro- 
visions of  section  104  of  this  title,  or  any  representative  of  miners 
in  any  mine  affected  by  such  order  or  by  any  modification  or  termina- 
tion of  such  order,  may  apply  to  the  Secretary  for  review  of  the  order 
within  thirty  days  of  receipt  thereof  or  within  thirty  days  of  its  modi- 
fication or  termination.  An  operator  issued  a  notice  pursuant  to  section 
104  (b)  or  (i)  of  this  title,  or  any  representative  of  miners  in  any 
mine  affected  by  such  notice,  may,  if  he  believes  that  the  period  of 
time  fixed  in  such  notice  for  the  abatement  of  the  violation  is  unreason- 
able, apply  to  the  Secretary  for  review  of  the  notice  within  thirty 
days  of  the  receipt  thereof.  The  applicant  shall  send  a  copy  of  such 
application  to  the  representative  of  minf  rs  in  the  affected  mine,  or  the 
operator,  as  appropriate.  Upon  receipt  of  such  application,  the  Secre- 
tary shall  cause  such  investigation  to  be  made  as  he  deems  appropriate. 
Such  investigation  shall  provide  an  opportunity  for  a  public  hearing:, 
at  the  request  of  the  operator  or  the  representative  of  miners  in  such 
mine,  to  enable  the  operator  and  the  representative  of  miners  in  such 
mine  to  present  information  relating  to  the  issuance  and  continuance  of 
such  order  or  the  modification  or  termination  thereof  or  to  the  time 
fixed  in  such  notice.  The  filing  of  an  application  for  review  under  this 
subsection  shall  not  operate  as  a  stay  of  any  order  or  notice. 

[(2)  The  operator  and  the  representative  of  the  miners  shall  be 
given  written  notice  of  the  time  and  place  of  the  hearing  at  least  five 
days  prior  to  the  hearing.  Any  such  hearing  shall  be  of  record  and 
shall  be  subject  to  section  554  of  title  5  of  the  United  States  Code. 

[(b)  Upon  receiving  the  report  of  such  investigation,  the  Secretary 
shall  make  findings  of  fact,  and  he  shall  issue  a  written  decision,  in- 
corporating therein  an  order  vacating,  affirming,  modifying,  or  termi- 
nating the  order,  or  the  modification  or  termination  of  such  order,  or 
the  notice,  complained  of  and  incorporate  Irs  findings  therein. 

T(c)  In  view  of  the  urgent  need  for  promnt  decision  of  matters  sub- 
mitted to  the  Secretary  under  this  section,  all  actions  which  the  Secre- 
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tary  takes  under  this  section  shall  be  taken  as  promptly  as  practicable, 
consistent  with  adequate  consideration  of  the  issues  involved. 

[(d)  Pending  completion  of  the  investigation  required  by  this  sec- 
tion, the  applicant  may  file  with  the  Secretary  a  written  request  that 
the  Secretary  grant  temporary  relief  (1)  from  any  modification  or 
termination  of  any  order,  or  (2)  from  any  order  issued  under  section 
104  of  this  title,  except  an  order  issued  under  section  104(a)  of  this 
title,  together  with  a  detailed  statement  giving  reasons  for  granting 
such  relief.  The  Secretary  may  grant  such  relief,  under  such  conditions 
as  he  may  prescribe,  if — 

[(1)  a  hearing  has  been  held  in  which  all  parties  were  given  an 
opportunity  to  be  heard ; 

[(2)  the  applicant  shows  that  there  is  substantial  likelihood 
that  the  findings  of  the  Secretary  will  be  favorable  to  the  appli- 
cant; and 

[(3)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  coal  mine. 
No  temporary  relief  shall  be  granted  in  the  case  of  a  notice  issued 
under  section  104  (b)  or  (i)  of  this  title. 

[judicial  review 

[Sec.  106.  (a)  Any  order  or  decision  issued  by  the  Secretary  or  the 
Panel  under  this  Act,  except  an  order  or  decision  under  section  109(a) 
of  this  Act,  shall  be  subject  to  judicial  review  by  the  United  States 
court  of  appeals  for  the  circuit  in  which  the  affected  mine  is  located, 
or  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  upon  the  filing  in  such  court  within  thirty  days  from  the  date 
of  such  order  or  decision  of  a  petition  by  any  person  aggrieved  by 
the  order  or  decision  praying  that  the  order  or  decision  be  modified 
or  set  aside  in  whole  or  in  part,  except  that  the  court  shall  not  consider 
such  petition  unless  such  person  has  exhausted  the  administrative 
remedies  available  under  this  Act.  A  copy  of  the  petition  shall  forth- 
with be  sent  by  registered  or  certified  mail  to  the  other  party  and  to 
the  Secretary  or  the  Panel,  and  thereupon  the  Secretary  or  the  Panel 
shall  certify  and  file  in  such  court  the  record  upon  whirh  the  order  or 
decision  complained  of  was  issued,  as  provided  in  section  2112  of  title 
28,  United  States  Code. 

[(b)  The  court  shall  hear  such  petition  on  the  record  made  before 
the  Secretary  or  the  Panel.  The  findings  of  the  Secretary  or  the  Panel, 
if  supported  by  substantial  evidence  on  the  record  considered  as  a 
whole,  shall  be  conclusive.  The  court  may  affirm,  vacate,  or  modify 
any  order  or-decision  or  may  remand  the  proceedings  to  the  Secretary 
or  the  Panel  for  such  further  action  as  it  may  direct. 

[(c)  (1)  In  the  case  of  a  proceeding  to  review  any  order  or  decision 
issued  by  the  Secretary  under  this  Act,  except  an  order  or  decision 
pertaining  to  an  order  issued  under  section  104(a)  of  this  title  or  an 
order  or  decision  pertaining  to  a  notice  issued  under  section  104(b) 
or  (i)  of  this  title,  the  court  may,  under  such  conditions  as  it  may 
prescribe,  grant  such  temporary  relief  as  it  deems  appropriate  pend- 
ing final  determination  of  the  proceeding  if — 

[(A)  all  parties  to  the  proceeding  have  been  notified  and  given 
an  opportunity  to  be  heard  on  a  request  for  temporary  relief; 
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[(B)  the  person  requesting  such  relief  shows  that  there  is  a  sub- 
stantial likelihood  that  he  will  prevail  on  the  merits  of  the  final 
determination  of  the  proceeding ;  and 

[(C)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  coal  mine. 
[(2)  In  the  case  of  a  proceeding  to  review  any  order  or  decision 
issued  by  the  Panel  under  this  Act,  the  court  may,  under  such  condi- 
tions as  it  may  prescribe,  grant  such  temporary  relief  as  it  deems 
appropriate  pending  final  determination  of  the  proceeding  if — 

[(A)  all  parties  to  the  proceeding  have  been  notified  and  given 
an  opportunity  to  be  heard  on  a  request  for  temporary  relief ;  and 
[(B)  the  person  requesting  such  relief  shows  that  there  is  a  sub- 
stantial likelihood  that  he  will  prevail  on  the  merits  of  the  final 
determination  of  the  proceeding. 
[(d)  The  judgment  of  the  court  shall  be  subject  to  review  only  by 
the  Supreme  Court  of  the  United  States  upon  a  writ  of  certiorari  or 
certification  as  provided  in  section  1254  of  title  28,  United  States  Code. 
[(e)  The  commencement  of  a  proceeding  under  this  section  shall  not, 
unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the  order 
or  decision  of  the  Secretary  or  the  Panel. 

[(f)  Subject  to  the  direction  and  control  of  the  Attorney  General, 
as  provided  in  section  507(b)  of  title  28  of  the  United  States  Code, 
attorneys  appointed  by  the  Secretary  may  appear  for  and  represent 
him  in  any  proceeding  instituted  under  this  section. 

[posting  of  notices,  orders,  and  decisions 

[Sec.  107.  (a)  At  each  coal  mine  there  shall  be  maintained  an  office 
with  a  conspicuous  sign  designating  it  as  the  office  of  the  mine,  and  a 
bulletin  board  at  such  office  or  at  some  conspicuous  place  near  an 
entrance  of  the  mine,  in  such  manner  that  notices,  orders,  and  decisions 
required  by  law  or  regulation  to  be  posted  on  the  mine  bulletin  board 
may  be  posted  thereon,  be  easily  visible  to  all  persons  desiring  to  read 
them,  and  be  protected  against  damage  by  weather  and  against  unau- 
thorized removal.  A  copy  of  any  notice,  order,  or  decision  required  by 
this  title  to  be  given  to  an  operator  shall  be  delivered  to  the  office  of 
the  affected  mine,  and  a  copy  shall  be  immediately  posted  on  the 
bulletin  board  of  such  mine  by  the  operator  or  his  agent. 

[(b)  The  Secretary  shall  cause  a  copy  of  any  notice,  order,  or  deci- 
sion required  by  this  Act  to  be  given  to  an  operator  to  be  mailed  imme- 
diately to  a  representative  of  the  miners  in  the  affected  mine,  and  to 
the  public  official  or  agency  of  the  State  charged  with  administering 
State  laws,  if  any,  relating  to  health  or  safety  in  such  mine.  Such 
notice,  order,  or  decision  shall  be  available  for  public  inspection. 

[(c)  In  order  to  insure  prompt  compliance  with  any  notice,  order, 
or  decision  issued  under  this  Act,  the  authorized  representative  of  the 
Secretary  may  deliver  such  notice,  order,  or  decision  to  an  agent  of 
the  operator  and  such  agent  shall  immediately  take  appropriate  meas- 
ures to  insure  compliance  with  such  notice,  order,  or  decision. 

[(d)  Each  operator  of  a  coal  mine  shall  file  with  the  Secretary  the 
name  and  address  of  such  mine  and  the  name  and  address  of  the  per- 
son who  controls  or  operates  the  mine.  Any  revisions  in  such  names 
or  addresses  shall  be  promptly  filed  with  the  Secretary.  Each  operator 
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of  a  coal  mine  shall  designate  a  responsible  official  at  such  mine  as 
the  principal  officer  in  charge  of  health  and  safety  at  such  mine  and 
such  official  shall  receive  a  copy  of  any  notice,  order,  or  decision  issued 
under  this  Act  affecting  such  mine.  In  any  case,  where  the  coal  mine 
is  subject  to  the  control  of  any  person  not  directly  involved  in  the 
daily  operations  of  the  coal  mine,  there  shall  be  filed  with  the  Secre- 
tary the  name  and  address  of  such  person  and  the  name  and  address 
of  a  principal  official  of  such  person  who  shall  have  overall  responsi- 
bility for  the  conduct  of  an  effective  health  and  safety  program  at  any 
coal  mine  subject  to  the  control  of  such  person  and  such  official  shall 
receive  a  copy  of  any  notice,  order,  or  decision  issued  affecting  any 
such  mine.  The  mere  designation  of  a  health  and  safety  official  under 
this  subsection  shall  not  lx>  construed  as  making  such  official  subject 
to  any  penalty  under  this  Act. 

[injunctions 

[Sec.  108.  The  Secretary  may  institute  a  civil  action  for  relief, 
including  a  permanent  or  temporary  injunction,  restraining  order,  or 
any  other  appropriate  order  in  the  district  court  of  the  United  States 
for  the  district  in  which  a  coal  mine  is  located  or  in  which  the  operator 
of  such  mine  has  his  principal  office,  whenever  such  operator  or  his 
agent  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or 
decision  issued  under  this  Act,  or  '(b)  interferes  with,  hinders,  or 
delays  the  Secretary  or  his  authorized  representative,  or  the  Secretary 
of  Health,  Education,  and  Welfare  or  his  authorized  representative, 
of  this  Act,  or  (f)  refuses  to  permit  access  to,  and  copying  of,  such 
representatives  to  the  mine,  or  (d)  refuses  to  permit  the  inspection 
of  the  mine,  or  the  investigation  of  an  accident  or  occupational  disease 
occurring  in,  or  connected  with,  such  mine,  or  (e)  refuses  to  furnish 
any  information  or  report  requested  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  provisions 
of  this  Act,  or  (f)  refuses  to  permit  access  to,  and  copying  of,  such 
records  as  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare  determines  necessary  in  carrying  out  the  provisions  of  this 
Act.  Each  court  shall  have  jurisdiction  to  provide  such  relief  as  may 
be   appropriate.   Temporary   restraining  orders  shall  be  issued   in 
accordance  with  Rule  65  of  the  Federal  Rules  of  Civil  Procedure,  as 
amended,  except  that  the  time  limit  in  such  orders,  when  issued  with- 
out notice,  shall  be  seven  days  from  the  date  of  entry.  Except  as  other- 
wise provided  herein,  any  relief  granted  by  the  court  to  enforce  an 
order  under  clause  (a)  of  this  section  shall  continue  in  effect  until 
the  completion  or  final  termination  of  all  proceedings  for  review  of 
such  order  under  this  title,  unless,  prior  thereto,  the  district  court 
granting  such  relief  sets  it  as;de  or  modifies  it.  In  nctions  under  this 
section,  subiect  to  the  direction  and  control  of  the  Attorney  General, 
as  provided  in  section  507(b)  of  title  28  of  the  United  States  Code, 
attorneys  appointed  by  the  Secretary  may  appear  for  and  represent 
him.  In  any  action  instituted  under  this  section  to  enforce  an  order 
or  decision  issued  bv  the  Secret arv  after  a  public  hearing  in  accord- 
ance with  section  554  of  title  5  of  the  United  States  Code,  the  findings 
of  the  Secretary,  if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  shall  be  conclusive. 
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[penalties 

[Sec.  109.  (a)  (1)  The  operator  of  a  coal  mine  in  which  a  violation 
occurs  of  a  mandatory  health  or  safety  standard  or  who  violates  any 
other  provision  of  this  Act,  except  the  provisions  of  title  4,  shall  be 
assessed  a  civil  penalty  by  the  Secretary  under  paragraph  (3)  of  this 
subsection  which  penalty  shall  not  be  more  than  $10,000  for  each 
such  violation.  Each  occurrence  of  a  violation  of  a  mandatory  health 
or  safety  standard  may  constitute  a  separate  offense.  In  determining 
the  amount  of  the  penalty,  the  Secretary  shall  consider  the  operator's 
history  of  previous  violations,  the  appropriateness  of  such  penalty  to 
the  size  of  the  business  of  the  operator  charged,  whether  the  operator 
was  negligent,  the  effect  on  the  operator's  ability  to  continue  in  busi- 
ness, the  gravity  of  the  violation,  and  the  demonstrated  good  faith  of 
the  operator  charged  in  attempting  to  achieve  rapid  compliance  after 
notification  of  a  violation. 

[(2)  Any  miner  who  willfully  violates  the  mandatory  safety  stand- 
ards relating  to  smoking  or  the  carrying  of  smoking  materials, 
matches,  or  lighters  shall  be  subject  to  a  civil  penalty  assessed  by  the 
Secretary  under  paragraph  (3)  of  this  subsection,  which  penalty  shall 
not  be  more  than  $250  for  each  occurrence  of  such  violation. 

[(3)  A  civil  penalty  shall  be  assessed  by  the  Secretary  only  after  the 
person  charged  with  a  violation  under  this  Act  has  been  given  an 
opportunity  for  a  public  hearing  and  the  Secretary  has  determined, 
by  decision  incorporating  his  findings  of  fact  therein,  that  a  viola- 
tion did  occur,  and  the  amount  of  the  penalty  which  is  warranted, 
and  incorporating,  when  appropriate,  an  order  therein  requiring  that 
the  penalty  be  paid.  Where  appropriate,  the  Secretary  shall  consoli- 
date such  hearings  with  other  proceedings  under  section  105  of  this 
title.  Any  hearing  under  this  section  shall  be  of  record  and  shall  be 
subject  to  section  554  of  title  5  of  the  United  States  Code. 

[(4)  If  the  person  against  whom  a  civil  penalty  is  assessed  fails  to 
pay  the  penalty  within  the  time  prescribed  in  such  order,  the  Secretary 
shall  file  a  petition  for  enforcement  of  such  order  in  any  appropriate 
district  court  of  the  United  States.  The  petition  shall  designate  the 
person  against  whom  the  order  is  sought  to  be  enforced  as  the  respond- 
ent. A  copy  of  the  petition  shall  forthwith  be  sent  by  registered  or 
certified  mail  to  the  respondent  and  to  the  representative  of  the  miners 
in  the  affected  mine  or  the  operator,  as  the  case  may  be,  and  thereupon 
the  Secretary  shall  certify  and  file  in  such  court  the  record  upon  which 
such  order  sought  to  be  enforced  was  issued.  The  court  shall  have  juris- 
diction to  enter  a  judgment  enforcing,  modifying,  and  enforcing 
as  so  modified,  or  setting  aside  in  whole  or  in  part  of  the  order  and 
decision  of  the  Secretary  or  it  may  remand  the  proceedings  to  the 
Secretary  for  such  further  action  as  it  may  direct.  The  court  shall  con- 
sider and  determine  de  novo  all  relevant  issues,  except  issues  of  fact 
which  were  or  could  have  been  litigated  in  review  proceedings  before 
a  court  of  appeals  under  section  10fi  of  this  Act,  and  noon  the  remiest 
of  the  respondent,  such  issues  of  fact  which  are  in  dispute  shall  be 
submitted  to  a  jury.  On  the  basis  of  the  jury's  findings,  the  court  shall 
determine  the  amount  of  the  penalty  to  be  imposed.  Subject  to  the 
direction  and  control  of  the  Attorney  General,  as  provided  in  sec- 
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tion  507(b)  of  title  28  of  the  United  States  Code,  attorneys  appointed 
by  the  Secretary  may  appear  for  and  represent  him  in  any  action  to 
enforce  an  order  assessing  civil  penalties  under  this  paragraph. 

[(b)  Any  operator  who  willfully  violates  a  mandatory  health  or 
safety  standard,  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  section  104  of  this  title,  or  any  order 
incorporated  in  a  final  decision  issued  under  this  title,  except  an  order 
incorporated  in  a  decision  under  subsection  (a)  of  this  section  or 
section  110(b)  (2)  of  this  title,  shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $25,000,  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both,  except  that  if  the  conviction  is  foi  a  violation 
committed  after  the  first  conviction  of  such  operator  under  this  Act, 
punishment  shall  be  by  a  fine  of  not  more  than  $50,000,  or  by  imprison- 
ment for  not  more  than  five  years,  or  by  both. 

[(c)  Whenever  a  corporate  operator  violates  a  mandatory  health  or 
safety  standard  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  this  Act  or  any  order  incorporated  in  a 
final  decision  issued  under  this  Act,  except  an  order  incorporated  in 
a  decision  issued  under  subsection  (a)  of  this  section  or  section  110 
(b)  (2)  of  this  title,  any  director,  officer,  or  agent  of  such  corporation 
who  knowingly  authorized,  ordered,  or  carried  out  such  violation,  fail- 
ure, or  refusal  shall  be  subject  to  the  same  civil  penalties,  fines,  and 
imprisonment  that  may  be  imposed  upon  a  person  under  subsections 
(a)  and  (b)  of  this  section. 

[(d)  Whoever  knowingly  makes  any  false  statement,  representation, 
or  certification  in  any  application,  record,  report,  plan,  or  other  docu- 
ment filed  or  required  to  be  maintained  pursuant  to  this  Act  or  any 
order  or  decision  issued  under  this  Act  shall,  upon  conviction,  be  pun- 
ished by  a  fine  of  not  more  than  $10,000,  or  by  imprisonment  for  not 
more  than  six  months,  or  by  both. 

[(e)  Whoever  knowingly  distributes,  sells,  offers  for  sale,  introduces, 
or  delivers  in  commerce  any  equipment  for  use  in  a  coal  mine,  includ- 
ing, but  not  limited  to,  components  and  accessories  of  such  equip- 
ment, which  is  represented  as  complying  with  the  provisions  of  this 
Act,  or  with  any  specification  or  regulation  of  the  Secretary  applicable 
to  such  equipment,  and  which  does  not  so  comply,  shall,  upon  convic- 
tion, to  subject  to  the  same  fine  and  imprisonment  that  may  be 
imposed  upon  a  person  under  subsection  (d)  of  this  section. 

[entertainment  of  miners 

[Sec.  110.  (a)  If  a  coal  mine  or  area  of  a  coal  mine  is  closed  by  an 
order  issued  under  section  104  of  this  title,  all  miners  working  during 
the  shift  when  such  order  was  issued  who  are  idled  by  such  order  shall 
be  entitled  to  full  compensation  by  the  operator  at  their  regular  rates 
of  pay  for  the  period  they  are  idled,  but  for  not  more  than  the  balance, 
of  such  shift.  If  such  order  is  not  terminated  prior  to  the  next  working 
shift,  all  miners  on  that  shift  who  are  idled  by  such  order  shall  be 
entitled  to  full  compensation  by  the  operator  at  their  regular  rates  of 
pay  for  the  period  they  are  idled,  but  for  not  more  than  four  hours  of 
such  shift.  If  a  coal  mine  or  area  of  a  coal  mine  is  closed  by  an  order 
issued  under  section  104  of  this  title  for  an  unwarrantable  failure  of 
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the  operator  to  comply  with  any  health  or  safety  standard,  all  miners 
who  are  idled  due  to  such  order  shall  be  fully  compensated,  after  all 
interested  parties  are  given  an  opportunity  for  a  public  hearing  on  such 
compensation  and  after  such  order  is  final,  by  the  operator  for  lost 
time  at  their  regular  rates  of  pay  for  such  time  as  the  miners  are  idled 
by  such  closing,  or  for  one  week,  whichever  is  the  lesser.  Whenever 
an  operator  violates  or  fails  or  refuses  to  comply  with  any  order  issued 
under  section  104  of  this  Act,  all  miners  employed  at  the  affected  mine 
who  would  be  withdrawn  from,  or  prevented  from  entering,  such  mine 
or  area  thereof  as  a  result  of  such  order  shall  be  entitled  to  full  com- 
pensation by  the  operator  at  their  regular  rates  of  pay,  in  addition  to 
pay  received  for  work  performed  after  such  order  was  issued,  for  the 
period  beginning  when  such  order  was  issued  and  ending  when  such 
order  is  complied  with,  vacated,  or  terminated. 

[(b)  (1)  No  person  shall  discharge  or  in  any  other  way  discriminate 
against  or  cause  to  be  discharged  or  discriminated  against  any  miner 
or  any  authorized  representative  of  miners  by  reason  of  the  fact  that 
such  miner  or  representative  (A)  has  notified  the  Secretary  or  his 
authorized  representative  of  any  alleged  violation  or  danger,  (B)  has 
filed,  instituted,  or  caused  to  be  filed  or  instituted  any  proceeding 
under  this  Act,  or  (C)  has  testified  or  is  about  to  testify  in  any 
proceeding  resulting  from  the  administration  or  enforcement  of  the 
provisions  of  this  Act. 

[(2)  Any  miner  or  a  representative  of  miners  who  believes  that  he 
has  been  discharged  or  otherwise  discriminated  against  by  any  person 
in  violation  of  paragraph  (1)  of  this  subsection  may,  within  thirty 
days  after  such  violation  occurs,  apply  to  the  Secretary  for  a  review 
of  such  alleged  discharge  or  discrimination.  A  copy  of  the  application 
shall  be  sent  to  such  person  who  shall  be  the  respondent.  Upon  receipt 
of  such  application,  the  Secretary  shall  cause  such  investigation  to  be 
made  as  he  deems  appropriate.  Such  investigation  shall  provide  an 
opportunity  for  a  public  hearing  at  the  request  of  any  party  to  enable 
the  parties  to  present  information  relating  to  sucn  violation.  The 
parties  shall  be  given  written  notice  of  the  time  and  place  of  the  hear- 
ing at  least  Rve  days  prior  to  the  hearing.  Any  such  hearing  shall  be 
of  record  and  shall  be  subject  to  section  554  of  title  5  of  the  United 
States  Code.  Upon  receiving  the  report  of  such  investigation,  the 
Secretary  shall  make  findings  of  fact.  If  he  finds  that  such  violation 
did  occur,  he  shall  issue  a  decision,  incorporating  an  order  therein, 
requiring  the  person  committing  such  violation  to  take  such  affirma- 
tive action  to  abate  the  violation  as  the  Secretary  deems  appropriate, 
including,  but  not  limited  to,  the  rehiring  or  reinstatement  of  the 
miner  or  representative  of  miners  to  his  former  position  with  back 
pay.  If  he  finds  that  there  was  no  such  violation,  he  shall  issue  an  order 
denying  the  application.  Such  order  shall  incorporate  the  Secretary's 
findings  therein.  Any  order  issued  by  the  Secretary  under  this  para- 
graph shall  be  subject  to  judicial  review  in  accordance  with  section 
106  of  this  Act.  Violations  by  any  person  of  paragraph  (1)  of  this 
subsection  shall  be  subject  to  the  provisions  of  sections  108  and  109(a) 
of  this  title. 

[(3)  Whenever  an  order  is  issued  under  this  subsection,  at  the  re- 
quest of  the  applicant,  a  sum  equal  to  the  aggregate  amount  of  all  costs 
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and  expenses  (including  the  attorney's  fees)  as  determined  by  the 
Secretary  to  have  been  reasonably  incurred  by  the  applicant  for,  or  in 
connection  with,  the  institution  and  prosecution  of  such  proceedings, 
shall  be  assessed  against  the  person  committing  such  violation. 

[RErORTS 

[Sec.  111.  (a)  All  accidents,  including  unintentional  roof  falls 
(except  in  any  abandoned  panels  or  in  areas  which  are  inaccessible 
or  unsafe  for  inspections),  snail  be  investigated  by  the  operator  or  his 
agent  to  determine  the  cause  and  the  means  of  preventing  a  recurrence. 
Records  of  such  accidents,  roof  falls,  and  investigations  shall  be  kept 
and  the  information  shall  be  made  available  to  the  Secretary  or  his 
authorized  representative  and  the  appropriate  State  agency.  Such 
records  shall  be  open  for  inspection  by  interested  persons.  Such  rec- 
ords shall  include  man-hours  worked  and  shall  be  reported  for  periods 
determined  by  the  Secretary,  but  at  least  annually. 

[(b)  In  addition  to  such  records  as  are  specifically  required  by  this 
Act,  every  operator  of  a  coal  mine  shall  establish  and  maintain  such 
records,  make  such  reports,  and  provide  such  information,  as  the 
Secretary  may  reasonably  require  from  time  to  time  to  enable  him  to 
perform  his  functions  under  this  Act.  The  Secretary  is  authorized  to 
compile,  analyze,  and  publish,  either  in  summary  or  detailed  form, 
such  reports  or  information  so  obtained.  Except  to  the  extent  other- 
wise specifically  provided  by  this  Act,  all  records,  information, 
reports,  findings,  notices,  orders,  or  decisions  required  or  issued  pur- 
suant to  or  under  this  Act  may  be  published  from  time  to  time,  may 
be  released  to  any  interested  person,  and  shall  be  made  available  for 

public  inspection.! 

duties 

Sec.  101.  (a)  Each  mine  operator  (1)  shall  furnish  to  each  miner 
employment  and  a  place  of  employment  which  are  free  from  recognized 
hazards  that  are  causing  or  are  likely  to  cause  death  or  harm  to  such 
miner;  and  (2)  shall  comply  with  the  safety  and  health  standards  and 
all  rules,  regulations,  and  orders  promulgated  under  this  Act;  and 

(b)  Each  miner  subject  to  the  provisions  of  this  Act  shall  comply 
with  the  safety  and  health  standards  and  all  rules,  regulations,  and 
orders  promulgated  under  this  Act  which  are  applicable  to  his  own 
actions  and  conduct. 

MANDATORY  SAFETY  AND  HEALTH  STANDARDS 

Sec.  102.  (a)  The  Secretary  may  by  rule  promulgate,  modify,  or 
revoke  any  mandatory  safety  and  health  standards  for  the  health  and 
safety  of  miners,  including  standards  for  mine  rescue  and  firefighting 
operations,  and  for  the  prevention  of  accidents,  injuries,  or  health 
hazards  in  mines  which  are  subject  to  this  Act  in  accordance  with  sec- 
tion 553  of  title  5,  United  States  Code  (without  regard  to  any  refer- 
ence in  such  section  to  sections  556  and  557  of  such  title),  and  the 
following  provisions : 

(1)  Whenever  the  Secretary,  upon  the  basis  of  information^  sub- 
mitted to  him  in  writing  by  an  interested  person,  a  representative  of 
any  organization  of  employers  or  employees,  a  nationally  recognized 
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standards-producing  organization,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  the  National  Institute  for  Occupational  Safety  and 
Health,  or  a  State  or  political  subdivision,  or  on  the  basis  of  infor- 
mation developed  by  the  Secretary  or  otherwise  available  to  him,  de- 
termines that  a  rule  should  be  promulgated  in  order  to  serve  the 
objectives  of  this  Act,  the  Secretary  may  request  the  recommendations 
of  an  advisory  committee  appointed  under  section  103  of  this  Act. 
The  Secretary  shall  provide  such  an  advisory  committee  with  any 
proposals  of  his  own  or  of  the  Secretary  of  Health,  Education,  and 
Welfare,  together  with  all  pertinent  factual  information  developed 
by  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare, 
or  otherwise  available,  including  the  results  of  research,  demonstra- 
tions, and  experiments.  An  advisory  committee  shall  submit  to  the 
Secretary  its  recommendations  regarding  the  rule  to  be  promulgated 
within  ninety  days  from  the  date  of  its  appointment  or  within  such 
longer  or  shorter  period  as  may  be  prescribed  by  the  Secretary,  but 
in  no  event  for  a  period  which  is  longer  than  one  hundred  and  eighty 
days.  When  the  Secretary  receives  a  recommendation  accompanied  by 
appropriate  criteria  from  the  National  Institute  for  Occupational 
Safety  and  Health  that  a  rule  be  promulgated,  modified,  or  revolted, 
the  Secretary  must,  within  sixty  days  after  receipt  thereof,  refer  such 
recommendation  to  an  advisory  committee  pursuant  to  this  paragraph, 
or  publish  such  a  proposed  rule  pursuant  to  paragraph  (2)  of  this 
subsection,  or  publish  in  the  Federal  Register  his  determination  not 
to  do  so,  and  his  reasons  therefor. 

(2)  The  Secretary  shall  publish  a  proposed  rule  promulgating, 
modifying,  or  revoking  a  safety  and  health  standard  in  the  Federal 
Register.  If  the  Secretary  determines  that  a  rule  should  be  proposed 
and  in  connection  therewith  has  appointed  an  advisory  committee 
as  provided  by  paragraph  (1)  of  this  subsection,  the  Secretary  shall 
publish  a  proposed  rule  or  the  reasons  for  his  determination  not  to 
publish  such  rule,  within  sixty  days  following  the  submission  of  the 
advisory  committee }s  recommendation,  or  the  expiration  of  the  period 
of  time  prescribed  by  the  Secretary  in  such  submission.  In  either  event, 
the  Secretary  shall  afford  interested  persons  a  period  of  thirty  days 
after  any  such  publication  to  submit  written  data  or  comments  on 
the  proposed  rule.  Such  comment  period  may  be  extended  by  the  Sec- 
retary upon  a  finding  of  good  cause,  which  the  Secretary  shall  publish 
in  the  Federal  Register. 

(S)  On  or  before  the  last  day  of  the  period  provided  for  the  submis- 
sion of  written  data  or  comments  under  paragraph  (2),  any  interested 
person  may  Hie  with  the  Secretary  written  objections  to  the  proposed 
mandatory  health  or  safety  standard*  stating  the  grounds  therefor  and 
requesting  a  public  hearing  on  such  objections.  Within  sixty  days  after 
the  last  day  for  fling  such  objections,  the  Secretary  shall  publish  in 
the  Federal  Register  a  notice  specifying  the  mandatory  safety  or 
health  standard  to  which  objections  have  been  fled  and  a  hearing 
requested,  and  specifying  a  time  and  place  for  such  hearing.  Any 
hearing  under  this  subsection  for  the  purpose  of  hearing  relevant 
information  shall  commence  within  sixty  days  after  the  date  of  publi- 
cation of  the  notice  of  hearing.  Hearings  required  by  this  subsection 
shall  be  conducted  by  the  Secretary,  who  may  prescribe  such  rules 
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and  make  such  rulings  concerning  procedures  in  such  hearings  to 
avoid  unnecessary  costs  or  delay.  The  /Secretary  may  require  by  sub- 
poena the  attendance  of  witnesses  and  the  pi'oduction  of  evidence  in 
connection  with  any  proceeding  initiated  under  this  section.  If  a  per- 
son refuses  to  obey  a  subpoena  under  this  subsection,  a  United  States 
district  court  within  the  jurisdiction  of  which  a  proceeding  under  this 
subsection  is  conducted  may,  upon  petition  by  the  Secretary,  issue 
an  order  requiring  compliance  with  such  subpoena.  A  verbatim  tran- 
script shall  be  taken  of  any  such  hearing  and  shall  be  available  to  the 
public. 

(4)  (A)  Within  ninety  days  after  certification  of  the  record  of 
such  informal  hearing,  the  Secretary  shall  promulgate,  modify,  or 
revoke  such  mandatory  standards,  and  publish  his  reasons  therefor  as 
he  deems  appropriate. 

(B)  In  the  case  of  a  proposed  mandatory  health  or  safety  stand- 
ard to  which  objections  requesting  a  public  hearing  have  not  been  fled, 
the  Secretary,  within  ninety  days  after  the  period  for  filing  such 
objections  has  expired,  shall  promulgate,  modify,  or  revoke  such 
mandatory  standards,  and  publish  his  reasons  therefor  as  he  deems 
appropriate. 

(C)  In  the  event  the  Secretary  determines  that  a  proposed  manda- 
tory health  or  safety  standard  should  not  be,  promulgated  he  shall, 
within  the  times  specified  in  paragraphs  (A)  and  (B)  of  this  sub- 
section, publish  his  reasons  for  his  determination. 

(D)  Any  mandatory  health  or  safety  standard  may  contain  a  pro- 
vision delaying  its  effective  date  for  such  a  reasonable  period  as  the 
Secretary  determines  may  be  necessary  to  insure  effective  compliance. 

(5)  (A )  The  Secretary,  in  promulgating  mandatory  standards  deal- 
ing with  toxic  materials  or  harmful  physical  agents  under  this  subsec- 
tion, shall  set  standards  which  most  adequately  assure  on  the  basw  of 
the  best  available  evidence  that  no  miner  will  suffer  material  impair- 
ment of  health  or  functional  capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such  standard  for  the  period 
of  his  working  life.  Development  of  mandatory  standards  under  this 
subsection  shall  be  based  upon  research,  demonstrations,  experiments, 
and  such  other  information  as  may  be  appropriate.  In  addition  to  the 
attainment  of  the  highest  degree  of  health  and  safety  protection  for 
the  miner,  other  considerations  shall  be  the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the  standards,  and  experience  gained 
under  this  and  other  health  and  safety  laws.  Whenever  practicable, 
the  mandatory  standard  promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance  desired. 

(B)  The  Secretary  of  Health,  Education,  and  Welfare  as  soon  as 
possible  after  the  date  of  ewrctmsnt  of  tlie  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  but  in  no  event  later  than  eighteen 
months  after  such  date  and  on  a  continuing  basis  thereafter,  shall,  for 
each  toxic  material  or  harmful  physical  agent  which  is  used  or  found 
in  a  mine,  determine  whether  sveh  material  or  agent  is  potentially 
toxic  at  the  concentraHons  in  which  it  is  used  or  found  in  a  mine.  The 
Secretary  of  Health,  Education,  and  Welfare  shall  submit  sueh  deter- 
minations with  respect  to  such  toxic  substances  or  harmful  physical 
agents  to  the  Secretary.  Thereafter,  the  Secretary  of  Health,  Educa- 
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tion,  and  Welfare  shall  submit  to  the  Secretary  all  pertinent  criteria 
regarding  any  such  substances  determined  to  be  toxic  or  any  such 
harmful  agents  as  such  criteria  are  developed.  Within  sixty  days  after 
receiving  any  criteria  in  accordance  with  the  preceding  sentence  relat- 
ing to  a  toxic  material  or  harmful  physical  agent  xohich  is  not  ade- 
quately covered  by  a  mandatory  health  or  safety  standard  promul- 
gated under  this  section,  the  Secretary  shall  either  appoint  an  advisory 
committee  to  make  recommendations  with  respect  to  a  mandatory 
health  and  safety  standard  covering  such  material  or  agent  in  accord- 
ance vnth  paragraph  (1)  of  this  subsection  or  publish  a  proposed  rule 
promulgating  such  a  mandatory  health  and  safety  standard  in  accord- 
ance with  paragraph  (2)  of  this  subsection  or  shall  publish  his  deter- 
mination not  to  do  so. 

(6)  Any  mandatory  standard  promulgated  under  this  subsection 
shall  prescribe  the  use  of  labels  or*  other  appropriate  formes  of  warning 
as  are  necessary  to  insure  that  miners  are  apprised  of  all  hazards  to 
which  they  are  exposed,  relevant  symptoms  and  appropriate  emergency 
treatment,  and  proper  conditions  and  precautions  of  safe  use  or  ex- 
posure. Where  appropriate,  such  miners  standard  shall  also  prescribe 
suitable  protective  equipment  and  control  or  technological  procedures 
to  be  used  in  connection  with  such  hazards  and  shall  provide  for  moni- 
toring or  measuring  miner  exposure  as  such  locations  and  intervals, 
and  in  such  manner  so  as  to  assure  the  maximum  protection  of  miners. 
In  addition,  where  appropriate,  any  such  mandatory  standard  shatt 
prescribe  the  type  and  frequency  of  medical  examinations  or  other  tests 
which  shall  be  made  available,  by  the  operator  or  at  his  cost,  to  miners 
exposed  to  such  hazards  in  order  to  most  effectively  determine  whether 
the  health  of  such  employees  is  adversely  affected  by  such  exposure. 
Where  appropriate,  the  mandatory  standard  shall  provide  that  where 
a  determination  is  made  that  a  miner  may  suffer  material  impairment 
of  health  or  functional  capacity  by  reason  of  exposure  to  the  hazard 
covered  by  the  mandatory  standard,  that  miner  shall  be  removed  from 
such  exposure  and'  reassigned.  Any  miner  transferred  as  a  result  of 
such  exposure  shall  continue  to  receive  compensation  for*  such  work  at 
no^  less  than  the  regular  rate  of  pay  for  miners  in  the  classification  such 
miner  held  immediately  prior  to  his  transfer.  In  the  event  such  medical 
examinations  are  in  the  nature  of  research,  as  determined  by  the  Secre- 
tary of  Health,  Education.,  and  Welfare,  such  examinations  may  be 
furnished  at  the  expense  of  the  Secretary  of  Health,  Education  and 
Welfare.  The  results  of  such  examinations  or  tests  shall  be  furnished 
only  to  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare, and  at  the  request  of  the  miner,  to  his  designated  physician. 

(7)  The  Secretary  shall,  to  the  extent  practicable,  promulgate  sepa- 
rate health  and  safety  standards  applicable  to  mine  construction  activ- 
ity on  the  surface. 

(8)  In  promulgating,  modifying  or  revoking  mandatory  standards 
as  authorized  in  this  title,  or  in  publishing  any  rule  as  authorized  in 
this  title,  the  Secretary  shall  not  reduce  the  protection  afforded  miners 
below  that  provided  by  any  safety  or  health  standard  previously  in 
effect. 

(b)(1)  The  Secretary  shall  provide,  without  regard  to  the  require- 
ments of  chapter  5,  title  5.  United  States  Code,  for  an  emergency  tem- 
porary mandatory  standard  to  take  immediate  effect  upon  publication 
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in  the  Federal  Register  if  he  determines  (A)  thai  miners  are  exposed 
to  grave  danger  fro-m  exposure  to  substances  or  agents  determined  to  be 
toxic  or  physically  harmful  or  to  other  hazards,  and  (B)  that  such 
emergency  standard  is  necessary  to  protect  miners  from  such  danger. 

(2)  Such  mandatory  standard  shall  be  effective  until  superseded  by 
a  mandatory  standard  promulgated  in  accordance  with  the  piwcedures 
prescribed  in  paragraph  (3)  of  this  subsection, 

(3)  Upon  publication  of  such  standard  in  the  Federal  Register,  the 
Secretary  shall  commence  a  proceeding  in  accordance  with  section  102 
(a)  of  this  Act,  and  the  standard  as  published  shall  also  serve  as  a  pro- 
posed rule  for  the  proceeding.  The  Secretary  shall  promulgate  a  stand- 
ard under  this  paragraph  no  later  than  nine  months  after  publication 
of  the  emergency  standard  as  provided  in  paragraph  (2)  of  this 
subsection, 

(c)  The  Secretary  is  authorised  to  grant  a  variance  from  any  manda- 
tory standard  or  portion  thereof  whenever  he  determines,  or  the  Secre- 
tary of  Healthy  Education,  and  Welfare  certifies,  that  such  variunce  is 
necessary  to  permit  an  operator  to  participate  in  research  approved  by 
him  or  the  Secretary  of  Health,  Education,  and  Welfare  designed  to 
demonstrate  or  validate  new  and  improved  techniques  to  safeguard 
the  health  or  safety  of  workers.  No  such  variance  shall  be  granted  until 
the  Secretary  shall  find  that  the  granting  of  such  variance  will  not 
adversely  affect  the  health  or  safety  of  the  miners,  and  the  Secretary 
notifies  the  miners  affected  directly  and,  by  publication  in  the  Federal 
Register. 

(d)  Upon  petition  by  the  operator  or  representative  of  miners  the 
Secretary  may  issue  an  order  for  a  variance  from  the  application  of 
any  mandatory  health  or  safety  standard  to  a  mine  if  the  Secretary 
determines  that  an  alternative  method  of  achieving  the  result  of  such 
standard  exists  which  will  at  all  times  insure  at  least  the  same  meas- 
ure of  protection  afforded,  by  such  standard,  or  that  the  application 
of  such  standard  would  result  m  a  diminution  of  health  or  safety  to 
the  miners.  Upon  receipt  of  such  petition,  the  Secretary  shall  give 
notice  thereof  to  the  operator  or  the  representative  of  miners  in  the 
affected  mine,  as  appropriate,  shall  publish  notice  thereof  m  the  Fed- 
eral Register,  and  shall  cause  such  investigation  to  be  made  as  he 
deems  appropriate.  The  Secretary  shall  provide  an  opportunity  for  a 
public  hearing  on  such  petition  at  the  request  of  the  operator,  th§ 
representative  of  miners  or  other  interested  party.  Any  such  hearing 
shall  be  of  record  and  shall  be  subject  to  section  554  of  title  5  of  th# 
United  States  Code.  The  Secretary  shall  issue  a  decision  and  order  on 
all  such  petitions  which  shall  incorporate  his  findings  of  fact  with 
respect  thereto  and  shall  send  a  copy  thereof  to  the  operator  or  the 
representative  of  the  miners,  as  appropriate.  The  order  so  issued  shall 
prescribe  the  conditions  the  operator  must  maintain*  and  the  prac- 
tices, means,  methods,  operations,  and  processes  which  he  must  adopt 
and  utilize  to  the  extent  they  differ  from,  the  standard  in  question. 
Such  order  may  be  modified  or  revoked  upon  application  by  an  opera- 
tor, miner*  representative  of  miner  or  by  the  Secretary,  in  the  man- 
ner prescribed  for  its  issuance  under  this  subsection. 

(e)  The  provisions  of  subsection  (d)  shall  not  apply  with  respect 
to  any  mandatory  standard  enacted  by  title  II  of  this  Act  and  in  effect 
on  the  date  immediately  prixrr  to  the  effective  date  of  the  Federal  Mine 
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Safety  and  Health  Amendments  Act  of  1977  or  to  any  mandatory 
standard  promulgated  pursuant  to  that  title  prior  to  such  date. 

(f)  Any  person  who  may  be  adversely  affected  by  a  mandatory 
standard  issued  under  this  section  may,  at  any  time  prior  to  the  six- 
tieth day  after  such  standard  is  promulgated,  file  a  petition  challeng- 
ing the  validity  of  such  mandatory  standard  with  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  circuit  or  the  circuit 
wherein  such  person  resides  or  has  his  principal  place  of  business,  for 
a  judicial  review  of  such  standard.  A  copy  of  the  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Secretary.  The 
■filing  of  such  petition  shall  not,  unless  otherwise  ordered  by  the  court, 
operate  as  a  stay  of  the  standard.  No  objection  that  has  not  been  urged 
before  the  Secretary  shall  be  considered  by  the  court,  unless  the  fail- 
ure or  neglect  to  urge  such  objection  shall  be  excused  because  of 
extraordinary  circumstances.  The  validity  of  any  mandatory  health 
or  safety  standard  shall  not  be  subject  to  challenge  on  the  grounds 
that  any  of  the  time  limitations  in  this  section  have  been  exceeded. 
The  procedures  of  this  subsection  shall  be  the  exclusive  means  of 
challenging  the  validity  of  a  mandatory  standard. 

Sec.  103.  (a)  The  Secretary  may  appoint  advisory  committees  to  as- 
sist him  in  his  standard  setting  functions  under  section  102(a)  of  this 
Act,  and  to  advise  him  on  other  matters  relating  to  safety  and  health 
in  mines.  Each  such  advisory  committee  may  include  as  a  member  one 
or  more  designees  of  the  Secretary  of  Health,  Education,  and  Welfare, 
the  National  Bureau  of  Standards,  Department  of  Commerce,  and  the 
National  Science  Foundation,  and  shall  include  among  its  members 
persons  qualified  by  experience  and  affiliation  to  present  the  viewpoint 
of  operators  of  such  mines  and  an  equal  number  of  persons  similarly 
qualified  to  present  the  viewpoint  of  workers  in  such  mines,  as  well 
as  one  or  more  representatives  of  mine  inspection  or  safety  agencies  of 
the  States.  An  advisory  committee  may  also  include  such  other  persons 
as  the  Secretary  may  appoint  who  are  qualified  by  knowledge  and  ex- 
perience to  make  a  useful  contribution  to  the  work  of  such  committee, 
including  one  or  more  representatives  of  professional  organizations 
of  technicians  or  professionals  specializing  in  safety  or  health,  but  the 
number  of  persons  so  appointed  to  any  such  advisory  committee  shall 
not  exceed  the  number  appointed  to  such  committee  as  representatives 
of  Federal  and  State  agencies.  Any  meeting  of  such  committee  shall 
be  open  to  the  public  and  an  accurate  record  shall  be  kept  and  made 
available  to  the  public.  No  member  of  such  committee  (other  than  rep- 
resentatives of  operators  and  miners)  shall  have  an  economic  interest 
in  any  proposed  rule. 

(b)  Persons  appointed  to  advisory  committees  from  private  life  shall 
be  compensated  in  the  same  manner  as  consultants  or  experts  under 
section  3109  of  title  5,  United  States  Code.  The  Secretary  shall  pay  to 
any  State  which  is  the  employer  of  a  member  of  such  committee  re- 
imbursement sufficient  to  cover  the  actual  costs  to  the  State  resulting 
from  such  representative^' membership  on  such  committee. 

INSPECTIONS,  INVESTIGATIONS,  AND  RECORDKEEPING 

Sec.  104-  (a)  Authorized  representatives  of  the  Secretary  or  the 
Secretary  of  Health.  Education,  and  Welfare  shall  make  frequent  in- 
spections and  investigations  in  mines  each  year  for  the  purpose  of  (1) 
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obtaining,  utilizing,  and  disseminating  information  relating  to  health 
and  safety  conditions,  the  causes  of  accidents  and  the  causes  of  dis- 
eases and  physical  impairments  originating  m  such  mines,  (%)  gather- 
ing information  with  respect  to  mandatory  health  or  safety  standards, 
(3)  determining  whether  an  imminent  dang  s,  and  (/+)  deter- 

mining whether  or  not  there  is  oompliam.ce  with  the  mandatory  health 
or  safety  standards  or  with  any  notice,  order,  or  decision  issued  under 
this  title  or  otfc  nf  this  carrying  out  the  re- 

quirements of  th  >mrc  notice  of  an  inspection  shall 

be  provided  to  any  person,  except  that  in  carrying  out  the  require- 
ments of  clauses  (J)  and  (2)  of  this  subsection,  the  Secretary  of 
Health,  J  rid  Welfare  may  give  advanced  notice  of  inspec- 

tions. In  carry  ina  out  th-  ments  of  cla  )  and  (4)  of  this 

subsection  the  Secretary  shall  make  inspections  of  each  underground 
mint  ist  four  times  a  year,  and  of  each  surface  mine 

in  its  entirety  at  least  tiro  times  a  year:  Provided,  That  the  Secretary 
shall  dereloj'  for  additisniat  such  inspections  of  mines  based 

on  criteria  Including,  but  not  limited,  to.  the  hazards  found  in  mines 
subject  to  this  Act.  and  h  under  this  Act  and  other  health 

and  safety  laws.  For  the  purpose  of  making  any  inspection  or  investi- 
gation under  this  Act.  the  Secretory  or  the  Sccre+an/  of  Health,  Edu- 
cation, and  Welfare  or  any  authorized  representative  of  the  Secretary 
or  the  Secretary  of  Health.  Education.,  and  Welfare  shall  have  a  right 
of  entry  to.  unon..  or  through  any  mine. 

(b)  In  making  his  investigations  of  accidents  or  other  occurrences 
relating  to  health  or  safety  in  a  mine  under  this  Act,  the  Secretary 
may  require  the  attendance  and,  testimony  of  witnesses  and  the  pro- 
duction of  evidence  under  oath.  Witnesses  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States. 
In  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to  obey  such 
an  order,  any  district  court  of  the.  United  States  or  the  United  States 
courts  of  any  territory  or  possession,  within  the  jurisdiction  of  whi/ih 
s\uch  person,  is  found,  or  resides  or  transacts  business,  upon  the  applica- 
tion by  the  Secretary,  shall  have  jurisdiction  to  issue  to  such  person 
an  order  requiring  such  person  to  appear  to  produce  evidence  if,  as, 
and  when  so  ordered,  and  to  aire  testimony  relating  to  the  matter 
under  investigation  or  in  ouestion.  and  any  failure  to  obey  such  order 
of  the  court  may  be  punished,  by  said  court  as  a  contempt  thereof. 

(c)  (1)  Each  operator  shall  make  *  keep  and  preserve,  and  make  avail- 
able to  the  Secretary  or  the  Secretarit  of  Health.  Education,  and  Wel- 
fare, such  records  regarding  his  activities  relating  to  this  Act  as  the 
Secreta/n/.  in  cooperation  with  the  Secretary  of  Health,  Education, 
and,  Welfare,  may  prescribe  by  regidation  as  necessary  or  appropriate 
for  the  enforcement  of  this  Act  or  for  developing  information  regard- 
ing the  causes  and  prevention  of  occupational  accidents  and  illness  in 
the  mines  subject  to  this  Act.  In  order  to  carry  out  the  provisions  of 
this  paragraph  such  regulations  may  include  provisions  requiring 
operators  to  conduct  periodic  inspections. 

(2)  The  Secretary,  in  cooperation  with  the  Secretary/  of  Health, 
Education,  and  Welfare,  shall  prescribe  regulations  requiring  opera- 
tors to  maintain  accurate  records  of.  and  to  make  periodic  reports  on, 
work-related  deaths,  injuries,  and  illness  other  than  minor  injuries 
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requiring  only  first  aid  treatment  and  which  do  not  involve  medical 
treatment,  loss  of  consciousness,  restriction  of  work  or  motion^  or  trans- 
fer  to  another  job  in  the  mines  subject  to  this  Act. 

(3)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health, 
Education,  and  Welfare,  shall  issue  regulations  requiring  operators  to 
maintain  accurate  records  of  employee  exposures  to  potentially  toxic 
materials  or  harmful  physical  agents  which  are  required  to  be  moni- 
tored or  measured  under  any  applicable  mandatory  health  and  safety 
standard  promulgated  under  this  Act.  Such  regulations  shall  provide 
miners  or  their  representatives  with  an  opportunity  to  observe  such 
monitoring  or  measuring,  and  to  have  access  to  the  records  thereof. 
Such  regulations  shall  also  make  appropriate  provision  for  each  miner 
or  former  miner  to  have  access  to  such  records  as  will  indicate  his  own 
exposure  to  toxic  materials  or  harmful  physical  agents.  Each  operator 
shall  promptly  notify  any  miner  who  has  been  or  is  being  exposed  to 
toxic  materials  or  harmful  physical  agents  in  concentrations  or  at 
levels  which  exceed  those  prescribed  by  an  applicable  health  and  safety 
standard  promulgated  under  section  102,  or  mandated  under  title  II, 
and  shall  inform  any  miner  who  is  being  thus  exposed  of  the  correctwe 
action  being  taken. 

(h)  All  accidents,  including  unintentional  roof  falls  (except  in  any 
abandoned  panels  or  in  areas  which  are  inaccessible  or  unsafe  for  in- 
spections) ,  shall  be  investigated  by  the  operator  or  his  agent  to  deter- 
mine the^  cause  and  the  means  of  preventing  a  recurrence.  Records  of 
such  accidents,  roof  falls,  and  investigations  shall  be  kept  and  the  in- 
formation shall  be  made  available  to  the  Secretary  or  his  authorized 
representative  and  the  appropriate  State  agency.  Such  records  shall 
be  open  for  inspection  by  interested  persons. 

(a)  Any  information  obtained  by  the  Secretary  or  by  the  Secretary 
of  Health,  Education,  and  Welfare  under  this  Act  shall  be  obtained 
in  such  a  manner  as  to  impose  a  minimum  burden  upon  operators, 
especially  those  operating  small  business,  consistent  with  the  under- 
lying purposes  of  this  Act.  Unnecessary  duplication  of  effort  in  obtain- 
ing information  shall  be  reduced  to  the  maximum  extent  feasible. 

(e)  Subject  to  regulations  issued  by  the  Secretary,  a  representative 
of  the  operator  and  a  representative  authorized  by  his  miners  shall  be 
given  an  opportunity  to  accompany  the  Secretary  or  his  authorized 
representative  during  the  physical  inspection  of  any  mine  under  sub- 
section (a)  for  the  purpose  of  aiding  such  inspection  and  to  'partici- 
pate in  pre-  or  post-inspection  conferences  held  at  the  mine.  Where 
there  is  no  authorized  miner  representative,  the  Secretary  or  his  au- 
thorized representative  shall  consult  with  a  reasonable  number  of 
miners  concerning  matters  of  health  and  safety  in  the  mine.  Such  rep- 
resentative of  miners  who  is  also  an  employee  of  the  operator  shall 
suffer  no  loss  of  pay  as  a  result  of  his  participation  vn  the  inspection 
made  under  this  subsection.  To  the  extent  that  the  Secretary  or  author- 
ized representative  of  the  Secretary  determines  that  more  than  one 
representative  from  each  party  would  further  aid  the  inspection,  he 
can  permit  each  party  to  have  an  equal  number  of  such  additional 
representatives.  However,  only  one  such  representative  of  miners  who 
is  an  employee  of  the  operator  shall  be  entitled  to  suffer  no  loss  of  pay 
as  a  result  of  such  participation  under  the  provisions  of  this  subsection. 
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Compliance  with  this  subsection  shall  not  be  a  jurisdictional  pre- 
requisite to  the  enforcement  of  any  provision  of  this  Act. 

(/)  (1)  Whenever  a  miner  or  representative  of  the  miners  has  rea- 
sonable grounds  to  believe  that  a  violation  of  this  Act  or  of  a  manda- 
tory health  or  safety  standard  exists,  or  an  imminent  danger  exists, 
such  miner  or  representative  shall  have  a  right  to  obtain  an  immediate 
inspection  by  giving  notice  to  the  Secretary  or  his  authorized  repre- 
sentative of  such  violation  or  danger.  Any  such  notice  shall  be  reduced 
to  writing,  signed  by  the  miner  or  by  the  representative  of  the  miners, 
and  a  copy  shall  be  provided  the  operator  or  his  agent  no  later  than  at 
the  time  of  inspection,  except  that,  the  name  of  the  person  giving  such 
notice  and  the  names  of  individual  miners  referred  to  therein  shall  not 
appear  in  such  copy.  Upon  receipt  of  such  notification,  a  special  in- 
spection shall  be  made  as  soon  as  possible  to  determine  if  such  violation 
or  danger  exists  in  accordance  with  the  provisions  of  this  title.  If  the 
Secretary  determines  that  a  violation  or  danger  does  not  exist,  he  shall 
notify  the  miner  or  representative  of  the  miners  in  writing  of  such 
determination. 

(2)  Prior  to  or  during  any  inspection  of  a  mine,  any  miners  or  repre- 
sentatives of  miners  employed  in  such  mine  may  notify  the  Secretary 
or  any  representative  of  the  Secretary  responsible  for  conducting  the 
inspection,  in  writing,  of  any  violation  of  th'is  Act  or  of  any  imminent 
danger  which  they  have  reason  to  believe  exists  in  such  mine.  The  Sec- 
retary shall,  by  regulation^  establish  procedures  for  informal  review 
of  any  refusal  by  a  representative  of  the  Secretary  to  issue  a  citation 
with  respect  to  any  such  alleged  violation  or  order  with  respect  to  suck 
danger  and  shall  furnish  the  miners  or  representative  of  miners  re- 
questing such  review  a  written  statement  of  the  reasons  for  the  Secre- 
tary^ final  disposition  of  the  case. 

(g)(1)  The  Secretary  and  Secretary  of  Health.  Education,  and  Wel- 
fare are  authorized  to  compile,  analyze,  and  publish,  either  in  sum- 
mary or  detailed  form,  all  reports  or  information  obtained  under  this 
section. 

(2)  The  Secretary  and  the  Secretary  of  Health,  Education,  and  Wel- 
fare shall  each  prescribe  such  rules  and  regulations  as  they  may  deem 
necessary  to  carry  out  their  responsibilities  under  this  Act,  including 
rules  and  regulations  dealing  with  the  inspection  of  mines  subject  to 
this  Act. 

(h)  Whenever  the  Secretary  finds  that  a  mine  liberates  excessive 
quantities  of  methane  or  other  explosive  gases  during  its  operations, 
or  that  a  methane  or  other  gas  ignition  or  explosion  has  occurred  in 
such  mine  which  resulted  in  death  or  serious  injury  at  any  time  during 
the  previous  five  years,  or  that  there  exists  in  such  mine  some  other 
especially  hazardous  condition,  he  shall  provide  a  minimum  of  one 
spot  inspection  by  his  authorized  representative  of  all  or  part  of  such 
mine  during  every  five  working  days  at  irregular  intervals.  For  pur- 
poses of  this  subsection,  liberation  of  excessive  quantities  of  methane 
or  other  explosive  gases  shall  mean  liberation  of  more  than  one  million 
cubic  feet  of  methcme  or  other  explosive  gases  during  a  twenty -four 
hour  period;  Provided,  however,  That  when  the  Secretary  finds  that 
a  mine  liberates  more  than  500,000  cubic  feet  of  methane  or  other 
explosive  gases  during  a  twenty-four  hour  period,  he  shall  provide  a 
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mmimum  of  one  spot  inspection  by  his  authorized  representative  of 
all  or  part  of  such  mine  every  ten  working  days  at  irregular  intervals; 
Provided  further,  That  when  the  Secretary  finds  that  a  mine  liberates 
more  than  200,000  cubic  feet  of  methane  or  other  explosive  gases  dur- 
ing a  twenty-four  hour  period,  he  shall  provide  a  minimum  of  one 
spot  inspection  by  his  authorized  representative  of  all  or  part  of  such 
mine  every  fifteen  working  days  at  irregular  intervals. 

(i)  In  the  event  of  any  accident  (whether  or  not  resulting  in  an  in- 
jury or  death)  occurring  in  a  mine,  the  operator  shall  promptly  notify 
the  Secretary  thereof  and  shall  take  appropriate  measures  to  prevent 
the  destruction  of  any  evidence  which  would  assist  m  investigating  the 
cause  or  causes  thereof.  In  the  event  of  any  accident  occurring  in  a 
mine  where  rescue  and  recovery  work  is  necessary,  the  Secretary  or  an 
authorized  representative  of  the  Secretary  shall  take  whatever  action 
he  deems  appropriate  to  protect  the  life  of  any  person,  and  he  may,  if 
he  deems  it  appropriate,  supervise  and  direct  the  rescue  and  recovery 
activity  in  such  mine. 

(j)  In  the  event  of  any  accident  occurring  in  a  mine,  an  authorized 
representative  of  the  Secretary,  when  present,  may  issue  such  orders 
as  he  deems  appropriate  to  insure  the  safety  of  any  person  in  the  mine, 
and  the  operator  of  such  mine  shall  obtain  the  approval  of  such  repre- 
sentative, in  consultation  with  appropriate  State  representatives,  when 
feasible,  of  any  plan  to  recover  any  person  in  the  mine  or  to  recover  the 
mine  or  return  affected  areas  of  the  mine  to  normal. 

CITATION   AND   ORDERS 

Sec  105.  (a)  (1)  If.  upon  inspection  or  investigation,  the  Secretary 
or  his  authorized  representative  believes  that  an  operator  of  a  mine 
subject  to  this  Act  has  violated  this  Act,  or  any  mandatory  health  or 
safety  standard,  rule,  order ;  or  regulation  promulgated  pursuant  to 
this  Act,  he  shall,  with  reasonable  promptness,  issue  a  citation  to  the 
operator.  Each  citation  shall  be  in  writing  and  shall  describe  with  par- 
ticularity the  nature  of  the  violation,  including  a  reference  to  the  pro- 
vision of  the  Act,  standard,  rule,  regulation,  or  order  alleged  to  have 
been  violated.  In  addition,  the  citation  shall  fix  a  reasonable  time  for 
the  abatement  of  the  violation.  The  requirement  for  the  issuance  of  a 
citation  with  reasonable  promptness  shall  not  be  a  jurisdictional  pre- 
requisite to  the  enforcement  of  any  provision  of  this  Act. 

(b)  If  upon  any  followup  inspection  of  a  mine,  an  authorized  repre- 
sentative of  the  Secretary  finds  (1)  that  a  violation  described  in  a 
citation  issued  pursuant  to  subsection  (a)  has  not  been  totally  abated 
within  the  period  of  time  as  originally  fixed  therein  or  as  subsequently 
extended,  and  (2)  that  the  period  of  time  for  the  abatement  should 
not  be  further  extended,  he  shall  find  the  extent  of  the  area  affected 
by  the  violation  and  shall  promptly  issue  an  order  requiring  the  opera- 
tor of  such  mine  or  his  agent  to  immediately  cause  all  persons  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  such 
violation  has  been  abated,  except  the  following  persons: 

(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  or  an  authorized  repre- 
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sentative  of  the  Secretary,  to  eliminate  the  danger  or  violation  de- 
scribed in  the  order; 

(#)  Any  public  official,  whose  official  duties  require  him  to  enter 
such  area;  or 

(3)  Any  legal  or  technical  consultant,  or  any  representative  of 
the  miner 8  of  t  ho  is  a  certified  person  qualified  to 

mak  -uch  a  person,  and 

whose  prest  necessary,  m  the  judgment  of  the 

operator  of  the  mine  or  an  authoriz*  of  the  Secre- 

tary, for  the  prt  Ion  of  the  conditions  described  in 

the  order. 
(c)(1)  In  the  case  of  a  violation  of  any  mandatory  safety  or  health 
standard  which  is  of  such  nature  as  could  significantly  and  substan- 
tially contribute  to  the  cause  and  effect  of  a  mine  safety  or  health 
hazard,  and  which  is  caused  by  an  unvmrranted  failure  of  such  operator 
to  comply  with  such  safety  or  health  standards,  the  citation  shall  in- 
clude a  statement  to  that  effect.  If,  during  the  same  inspection  or  any 
subseque/  >/  days  after  the  issu- 

ance of  such  cit<;  authorised  repress  vf  the  Secretary 

finds  another  violation  of  any  safety  or  health  standard  and  finds  such 
violation  to  he  also  caused  by  an  unwarranted  failure  of  such  operator 
to  so  comply,  he  shall  forthwith  order  requiring  the  operator 

to  cause  all  persons  in  the  area  affected  by  such  violations,  except  those 
persons  referred  to  in  subsection  (b)  of  this  section,  to  be  withdrawn 
from,  and  to  be  prohibited  from  entering,  such  area  until  an  authorized 
representative  of  the  Secretary  determines  that  such  violation,  has  been 
abated. 

(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has 
been  issued  pursuant  to  paragraph  (I)  of  this  subsection,  a  withdrawal 
order  shall  promptly  be  issued  by  an  authorized  representative  of  the 
Secretary  who  finds  upon  any  subsequent  inspection  the  existence  in 
the  mine  of  other  unwarranted  violations  until  such  time  as  an  inspec- 
tion of  such  mine  discloses  no  such  violations.  Folloicing  an  inspection 
of  the  mine  which  discloses  no  unwarranted  violations,  the  provisions 
of  paragraph  (1 )  of  this  subsection  shall  again  be  applicable  to  that 
mine. 

(d)(1)  If  an  operator  has  a  pattern  of  violations  of  mandatory 
health  or  safety  standards  in  the  mine  which-  are  of  such  nature  as 
could  have  significantly  and  substantially  contributed  to  the  cause  and 
effect  of  mine  health  or  safety  hazards,  he  shall  be  given  written  notice 
that  such  pattern  exists.  If,  upon  any  inspection  within  ninety  days 
after  the  issuance  of  su/ch  notice,  an  authorized  representative  of  the 
Secretary  finds  any  violation  of  a  mandatory  health  or  safety  stand- 
ard which  could  significantly  and  substantially  contribute  to  the  cause 
and,  effect  of  a  mine  safety  or  health  hazard,  the  authorized  represent- 
ative shall  issue  an  order  requiring  the  operator  to  cause  all  persons 
in  the  area  affected  by  such  violation,  except  those  persons  referred  to 
in  subsection  (b)  of  this  section,  to  be  withdrawn  from.,  and  to  be  pro- 
hibited from  entering,  such  area  until  an  authorized  representative 
of  the  Secretary  determines  that  such  violation  has  been  abated. 

(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has 
been  issued  pursuant  to  paragraph  (1)  of  this  subsection,  a  withdrawal 
order  shall  be  issued  by  an  authorized  representative  of  the  Secretai*y 
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who  finds  upon  any  subsequent  inspection  the  existence  in  such  mine 
of  any  violation  of  a  mandatory  health  or  safety  standard  which  could 
significantly  and  substantially  contribute  to  the  cause  and  effect  of  a 
mine  health  or  safety  hazard.  The  withdrawal  order  shall  remain  in 
effect  until  an  authorized  representative  of  the  Secretary  determines 
that  such  violation  has  been  abated. 

(3)  If,  upon  an  inspection  of  the  entire  mine,  an  authorized  repre- 
sentative of  the  Secretary  finds  no  violations  of  mandatory  health  or 
safety  standards  that  could  significantly  and  substantially  contribute 
to  the  cause  and  effect  of  mine  health  and  safety  hazards,  the  pattern 
of  violations  that  resulted  in  the  issuance  of  a  notice  under  paragraph 
(1)  of  this  subsection  shall  be  deemed  to  be  terminated  and  para- 
graphs (1)  and  (2)  of  this  subsection  shall  no  longer  apply.  However, 
if  as  a  result  of  subsequent  violations,  the  operator  reestablishes  a 
pattern  of  violations,  paragraphs  (1)  and  (2)  snail  again  be  applicable 
to  such  operator. 

(J/,)  The  Secretary  shall  make  such  rules  as  he  deems  necessary  to 
establish  criteria  for  determining  when  a  pattern  of  violations  of 
mandatory  health  or  safety  standards  exists. 

(e)  During  the  abatement  period  for  a  violation  of  the  applicable 
limit  on  the  concentration  of  respirable  dust,  the  operator  of  the  mine 
shall  cause  samples  described  in  section  202 (a)  of  this  Act  to  be  taken 
of  the  affected  area  during  each  production  shift. 

As  soon  as  possible  after  an  order  relating  to  failure  to  abate  excessive 
dust  concentrations  is  issued,  the  Secretary,  upon  request  of  the  oper- 
ator, shall  dispatch  to  the  mine  involved  a  person  or  team-  of  persons, 
to  the  extent  such  persons  are  available,  who  are  knowledgeable  in  the 
methods  and  means  of  controlling  and  reducing  respirable  dust.  Such 
person  or  team  or  persons  shall  remain  at  the  mine  involved  for  such 
time  as  they  shall  deem  appropriate  to  assist  the  operatm*  in  reducing 
respirable  dust  concentration.  While  at  the  mine,  such  persons  may  re- 
quire the  operator  to  take  such  actions  as  they  deem-  appropriate  to 
insure  the  health  of  any  person  in  the  mine. 

(/)  (1)  If,  upon  any  inspection  or  investigation  pursuant  to  section 
104  of  this  Act,  the  Secretary  or  an  authorized  representative  shall  find 
employed  at  a  mine  a  miner  who  has  not  received  the  requisite  safety 
training  under  section  116  of  this  Act,  the  Secretary  or  an  authorized 
representative  shall  issue  an  order  under  this  section  which  declares 
such  miner  to  be  a  hazard  to  himself  and  to  others,  and  requiring  that 
such  miner  be  immediately  withdrawn  from  the  mine,  and  be  pro- 
hibited from  entering  the  mine  until  an  authorized  representative  of 
the  Secretary  determines  that  such  miner  has  received  the  training 
required  by  section  116  of  this  Act. 

(2)  No  miner  who  is  ordered  withdrawn  from  a  mine  under  para- 
graph (1)  of  this  subsection  shall  be  discharged  or  otherwise  discrimi- 
nated against  because  of  such  order;  and  no  miner  who  is  ordered 
withdraion  from  a  mine  under  paragraph  (1)  of  this  subsection  shall 
suffer  a  loss  of  compensation  during  the  period  necessa?y  for  such 
miner  to  receive  such  training  and  for  an  authorized  representative  of 
the  Secretary  to  determine  that  such  miner  has  received  the  requisite 
training. 

(g)  Each  citation  or  order  issued  under  this  section,  or  a  copy 
or  copies  thereof,  shall  be  prominently  posted  in  accordance  with 
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section  110  of  this  Act,  and  as  prescribed  in  regulations  issued  by  the 
Secretary. 

(h)  Any  order  issued  under  subsection  (b)  or  (c)  shall  remain  m 
effect  untU  modified  or  terminated  by  the  Secretary  or  his  authorized 
representative,  or  modified,  terminated  or  vacated  by  the  Commission 
or  the  courts  pursuant  to  section  106  or  107. 

PROCEDURE  FOR  ENFORCEMENT 

Sec.  106.  (a)  If,  after  an  inspection  or  investigation,  the  Secretary 
issues  a  citation  or  order  under  section  105,  lie  shall,  within  a  reasonable 
time  after  the  termination  of  such  inspection  or  investigation,  notify 
the  operator  by  certified  mail  of  the  civil  penalty  proposed  to  be  as- 
sessed under  section  111(a)  for  the  violation  cited  and.  that  the  opera- 
tor has  fiften  working  days  within  which  to  notify  the  Secretary  that 
he  wishes  to  contest  the  citation  or  proposed  assessment  of  penalty. 
A  copy  of  such  notification  shall  be  sent  by  mail  to  the  representative 
of  miners  in  such  mine.  If,  within  fifteen  working  days  from,  the  re- 
ceipt of  tlte  notification  issued  by  the  Secretary,  the  operator  fails  to 
notify  the  Secretary  that  he  intends  to  contest  the  citation  or  the  pro- 
posed penalty  or  penalties,  and  no  notice  is  filed  by  any  miner  or  rep- 
resentative of  miners  under  subsection  (d)  of  this  section  within  such 
time,  the  citation  and  the  penalty  or  penalties,  as  frroposed,  shall  be 
deemed  a  final  order  of  the  Commission,  and  not  subject  to  review  by 
any  court  or  agenci/.  Refusal  by  the  operator  or  his  agent  to  accept 
certified  mail  containing  a  notice  under  this  subsection  shall  constitute 
receipt  thereof  xcithin  the  meaning  of  this  subsection. 

(b)(1)  If  the  Secretary  has  reason  to  believe  that  an  operator  has 
failed  to  correct  a  violation  for  which  a  citation  has  been  issued  within 
the  period  permitted  for  its  correction,  the  Secretary  shall  notify  the 
operator  by  certified  mail  of  such  failure  and  of  the  penalty  proposed 
to  be  assessed  under  section  111  by  reason  of  such  failure,  and  that  the 
operator  has  fifteen  working  days  within  which  to  notify  the  Secre- 
tary that  he  wishes  to  contest  the  Secretary's  notification  or  the  pro- 
posed assessment  of  penalty.  A  copy  of  such  notification  shall  at  the 
same  time  be  sent  by  mail  to  the  representative  of  the  mines.  If,  within 
fifteen  working  days  from  the  receipt  of  notification  issued  by  the  Sec- 
retary, the  operator  fails  to  notify  the  Secretary  that  he  intends  to  con- 
test the  notification  or  proposed  penalty,  the  notification  and  assess- 
ment, as  proposed,  shall  be  deemed  a  final  order  of  the  Commission  and 
not  subject  to  review  by  any  court  or  agency.  Refusal  by  the  operator 
or  his  agent  to  accept  certified  mail  containing  a  notification  issued 
under  this  subsection  shall  constitute  receipt  thereof  within  the  mean- 
ing of  this  subsection. 

(2)  The  Commission  may  grant  temporary  relief  from  any  order 
issued  under  section  105(b)  of  this  Act,  under  such  conditions  as  it 
may  prescribe,  if — 

(a)  a  hearing  has  been  held  in  which  all  parties  were  given  an 
opportunity  to  be  heard; 

(b)  the  applicant  for  such  relief  shows  that  there  is  substantial 
likelihood  that  the  findings  of  the  Commission  will  be  favorable 
to  the  applicant; 
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(c)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  mine;  and 

The  Commission  shall  provide  a  procedure  for  expedited  consideration 
of  such  cases. 

(c)(1)  No  person  shall  discharge  or  in  any  manner  discriminate 
against  or  cause  to  he  discharged  or  discriminated  against  or  other- 
wise interfere  with  the  exercise  of  the  statutory  rights  of  any  miner, 
representative  of  miners  or  applicant  for  employment  in  any  mine 
subject  to  this  Act  because  such  miner,  representative  of  mines  or  ap- 
plicant for  employment  has  filed  or  made  a  complaint  under  or  related 
to  this  Act,  including  a  complaint  notifying  the  operator  or  the  opera- 
tor's agent,  or  the  representative  of  the  miners  at  the  mine  of  an  alleged 
danger  or  safety  or  health  violation  in  the  mine,  or  because  such  miner, 
representative  of  mines  or  applicant  for  employment  is  the  subject  of 
medical  evaluations  and  potential  transfer  under  a  standard  published 
pursuant  to  section  102  of  this  Act  or  because  such  miner,  representa- 
tive of  mines  or  applicant  for  employment  has  instituted  or  caused  to 
be  instituted  any  proceeding  under  or  related  to  this  Act  or  has  testis 
fled  or  is  about  to  testify  in  any  such  proceeding,  or  because  of  the  exer- 
cise by  such  miner,  representative  of  miners  or  applicant  for  employ- 
ment on  behalf  of  himself  or  others  of  any  statutory  right  afforded  by 
this  Act. 

(2)  Any  miner  or  applicant  for  employment  who  believes  that  he 
has  been  discharged,  interfered  with,  or  otJierwise  discriminated 
against  by  any  person  in  violation,  of  this  subsection  may,  within  sixty 
days  after  such  violation  occurs,  file  a  complaint  with  the  Secretary 
alleging  such  discrimination.  Upon  receipt  of  such  complaint,  the  Sec- 
retary shall  cause  such  investigation  to  be  made  as  he  deems  appro- 
priate. Such  investigation  shall  commence  within  fifteen  days  of  the 
Secretarys  receipt  of  the  complaint,  and  if  the  Secretary  finds  that 
such  complaint  was  not  frivolously  brought,  the  Commission,  on  an 
expedited  basis  upon  application  of  the  Secretary  shall  order  the  im- 
mediate reinstatement  of  the  miner  pending  final  order  on  the  com- 
plaint. If  upon  such  investigation,  the  Secretary  determines  that  the 
provisions  of  this  subsection  have  been  violated,  he  shall  immediately, 
file  a  complaint  with  the  Commission,  with  service  upon  the  alleged 
violator  and  the  miner,  or  applicant  for  employment,  or  representative 
of  miners  alleging  such  discrimination  or  interference  and  proposing 
an  order  granting  appropriate  relief.  The  Commission  shall  afford 
an  opportunity  for  a  hearing  (in  accordance  with  section  554  of  title 
5,  United  States  Code,  but  without  regard  to  subsection  (a)  (3)  of 
such  section)  and  thereafter  shall  issue  an  order,  based  upon  find- 
ings of  facv,  affirming,  modifying,  or  vacating  the  Secretarys  pro- 
posed order,  or  directing  other  appropriate  relief;  and  such  order 
shall  become  final  thirty  days  after  its  issuance.  The  Commission  shall 
have  authority  in  such  proceedings  to  require  a  person  commuting  a 
violation  of  this  subsection  to  take  such  affirmative  action  to  abate 
the  violation  as  the  Commission  deems  appropriate,  including,  but 
not  limited  to,  the  rehiring  or  reinstatement  of  the  miner  to  his  former 
position  xoith  back  pay  and  interest.  The  complaining  miner,  or  ap- 
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plicant,  or  representative  of  miners  may  present  additional  evidence 
on  his  own  behalf  during  any  hearing  held  pursuant  to  this  paragraph, 

(3)  Within  ninety  days  of  the  receipt  of  a  complaint  filed  under 
paragraph  (2)  of  this  subsection,  the  Secretary  shall  notify  the  miner, 
applicant  for  employment,  or  representative  of  miners  in  writing,  of 
his  determination  whether  a  violation  has  occurred.  If  the  Secretary, 
upon  investigation,  determines  that  the  provisions  of  this  subsection 
have  not  been  violated,  the  complainant  shall  have  the  right,  within 
thirty  days  of  notice  of  the  Secretary's  determination,  to  file  an  action 
in  his  oxen  behalf  before  the  Commission,  charoing  discrimination  or 
interference  in  violation  of  paragraph  (J)  of  this  subsection.  The  Com- 
mission shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 
section  554.  of  title  5,  United  States  Code,  but  without  regard  to  subsec- 
tion (a)  (3)  of  such  section),  and  thereafter  shall  issue  an  order,  based 
upon  findings  of  fact,  dismissing  or  sustaining  the  complainant's 
charges  and,  if  the  charges  are  sustained,  granting  such  relief  as  it 
deems  appropriate,  including,  but  not  limited  to,  an  order  requiring 
the  rehiring  or  reinstatement  of  the  miner,  applicant  for  employment 
or  representative  of  miners  to  his  former  position  with  bach  pay  and 
interest  or  such  remedy  as  may  be  appropriate.  Such  order  shall  become 
final  thirty  days  after  its  issuance.  Whenever  an  order  is  issued  sus- 
taining the  miner's  charges  under  this  paragraph,  a  sum,  equal  to  the 
aggregate  amount  of  all  costs  and  expenses  (including  attorney's  fees) 
as  determined  by  the  Commission  to  have  been  reasonably  incurred  by 
the  miner,  applicant  for  employment  or  representative  of  miners  for 
or  in  connection  with,  the  institution  and  prosecution  of  such  proceed- 
ings shall  be  assessed  against  the  person  committing  such  violation. 
Proceedings  under  this  section  shall  be  expedited  by  the  Secretary/ 
and  the  Commission.  Any  order  issued  by  the  Commission  under  this 
paragraph  shall  be  subject  to  judicial  review  in  accordance  with  sec- 
tion 107  of  this  Act.  Violations  by  any  person  of  paragraph  (1)  of  this 
subsection  shall  be  subject  to  the  provisions  of  section  109  and  111(a) 
of  this  title. 

(d)  If,  within  fifteen  working  days  of  receipt  thereof,  an  operator 
of  a  mine  notifies  the  Secretary  that  he  intends  to  contest  the  issuance 
or  modification  of  an  order  issued  under  section  105,  or  a  notification 
issued  under  section  (a)  or  (b)  of  this  section,  or  the  reasonableness 
of  the  length  of  abatement  time  fixed  in  a  citation  or  modification 
thereof  issued  under  section  105,  or  any  miner  or  representative  of 
miners  notifies  the  Secretary  of  an  intention  to  contest  the  issuance, 
modification,  or  termination  of  any  order  issued  under  section  105,  or 
the  reasonableness  of  the  length  of  time  set  for  abatement  by  a  citation 
or  modification  thereof  issued  under  section  105.  the  Secretary  shall 
immediately  advise  the  Commission  of  such  notification,  and  the  Com- 
mission shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 
section  554-  of  title  5,  United  States  Code,  buf  without  regard  to  sub- 
section (a)  (3)  of  such  section),  and  thereafter  shall  issue  an  order, 
based  on  findings  of  foot,  affirming,  modifying,  or  vacating  the  Secre- 
tary's citation,  order,  or  proposed  penalty,  or  directing  other  appro- 
priate relief ;  such  order  shall  become  final  thirty  days  after  its  is- 
suance. The  rules  of  procedure  prescribed  by  the  Commission  shall 
provide  affected  miners  or  representatives  of  affected  miners  am,  op- 
portunity to  participate  as  parties  to  hearings  under  this  subsection. 
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The  Commission  shall  take  whatever  action  is  nevessary  to  expedite 
proceedings  for  hearing  appeals  of  orders  issued  under  section  105. 

JUDICIAL   REVIEW 

Sec  107.  (a)  (1).  Any  person  adversely  affected  or  aggneved  by  an 
order  of  the  Commission,  issued  under  this  Act  may  obtain  a  review  of 
such  order  in  any  United  States  court  of  appeals  for  the  circuit  in 
which  the  violation  is  alleged  to  have  occurred  or  where  the  operator 
has  its  principal  office,  or  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  by  filing  in  such  court  within  thirty  days 
following  the  issuance  of  such  order  a  written  petition  praying  that 
the  order  be  modified  or  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission  and 
to  the  other  parties,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  in  the  proceeding  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  such  filing,  the  court  shall  have  exclu- 
sive jurisdiction  of  the  proceeding  ana  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter  upon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  such  record  a  decree  affirming, 
modifying,  or  setting  aside,  in  whole*  or  m  part,  the  order  of  the  Com- 
mission and  enforcing  the  same  to  the  extent  that  such  order  is  affirtned 
or  modified.  No  objection  that  has  not  been  urged  before  the  Commis- 
sion shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to 
urge  such  objection  shall  be  excused  because  of  extraordinary  circum- 
stances. The  findings  of  the  Commission  with  respect  to  questions  of 
fact,  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole,  shall  be  conclusive.  If  any  party  shall  apply  to  the  court 
for  leave  to  adduce  additional  evidence  and  shall  show  to  the  satis- 
faction of  the  court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  failure  to  adduce  such 
evidence  in  the  hearing  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Commission  and  to 
be  made  a  part  of  the  record.  The  Commission  may  modify  its  find- 
inns  as  to  the  facts,  or  make  new  findings,  by  reason  of  additional  evi- 
dence so  taken  and  filed,  and  it  shall  file  such  modified  or  new  findings, 
which  findings  with  respect  to  question  of  fact,  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole,  shall  be  conclu- 
sive. The  Commission,  may  modify  or  set  aside  its  original  order  by 
reason  of  such  modified  or  neto  findings  of  fact.  Upon  the  filing  of  the 
record  with  it,  after  such  remand  proceedings,  the  jurisdiction  of  the 
court  shall  be  exclusive  and  its  judgment  and  decree  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the  Supreme  Court 
of  the  United  States,  as  provided  in  section  1254  of  title  28,  United 
States  Code.  Petitions  filed  under  this  subsection  shall  be  heard 
expeditiously. 

(2)  The  court  shall  have  the  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  under  such  conditions 
as  it  may  prescribe,  if — 

(a)  a  hearing  has  been  held  in  which  all  parties  were  given  the 
opportunity  to  be  heard, 
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(b)  the  applicant  for  stick  relief  or  order  shows  that  there  is 
substantial  likelihood  that  the  fundings  of  the  court  will  be  favor- 
able to  the  applicant,  and 

(c)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners  in  the  mine. 

( b )  The  Secretary  may  also  obtain  review  or  enforcement  of  any  final 
order  of  the  Commission  by  filing  a  petition  for  such  relief  in  the 
United  States  court  of  appeals  for  the  circuit  in  which  the  alleged 
violation  occurred  or  in  which  the  operator  has  its  principal  office  or 
in  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  and  the 
provisions  of  subsection  (a)  shall  govern  such  proceedings  to  the  ex- 
tent applicable.  If  no  petition  for  review,  as  provided  in  subsection 
(a),  is  filed  within  thirty  days  after  issuance  of  the  Commissions 
order,  the  Commissions  findings  of  fact  and  order  shall  be  conclusive 
in  connection  with  any  petition  for  enforcement  which  is  filed  by  the 
Secretary  after  the  expiration  of  such  thirty-day  period.  In  any  such 
case,  as  well  as  in  the  case  of  a  noncontested  citation  or  notification  by 
the  Secretary  which  has  become  a  final  order  of  the  Commission  under 
subsection  (a)  or  (b)  of  section  106,  the  clerk  of  the  court,  unless 
otherwise  ordered  by  the  court,  shall  forthwith  enter  a  decree  enforc- 
ing the  order  and  shall  transmit  a  copy  of  such  decree  to  the  Secretary 
and  the  operator  named  in  the  petition.  In  any  contempt  proceeding 
brought  to  enforce  a  decree  of  a  court  of  appeals  entered  pursuant  to 
this  subsection  or  subsection  (a),  the  court  of  appeals  may  assess  the 
penalties  provided  in  section  111,  in  addition  to  invoking  any  other 
available  remedies. 

PROCEDURES  TO  COUNTERACT  DANGEROUS  CONDITIONS 

Sec.  108.  (a)  If,  upon  any  inspection  or  investigation  of  a  mine 
which  is  subject  to  this  Act,  an  authorized  representative  of  the  Secre- 
tary finds  that  conditions  or  practices  in  such  mine  are  such  that  an 
imminent  danger  exists,  such  representative  shall  determine  the  extent 
of  the  area  of  such  mine  throughout  which  the  danger  exists,  and  issue 
an  order  requiring  the  operator  of  such  mine  to  cause  all  persons, 
except  those  referred  to  in  section  105(b),  to  be  withdrawn  from,  and 
to  be  prohibited  from  entering,  such  area  until  an  authorized  rep- 
resentative of  the  Secretary  determines  that  such  imminent  danger 
and  the  conditions  or  practices  which  causes  such  imminent  danger 
no  longer  exists.  The  issuance  of  an  order  under  this  subsection  shall 
not  preclude  the  issuance  of  a  citation  under  section  105  or  the  propos- 
ing of  a  penalty  under  section  111. 

(b)(1)  If,  upon  any  inspection  or  investigation  of  a  mine,  an  au- 
thorized representative  of  the  Secretary  finds  (A)  that  potentially 
dangerous  conditions  exist  therein  which  have  not  yet  resulted  in  an 
imminent  danger,  (B)  that  such  conditions  cannot  be  effectively 
abated  through  the  use  of  existing  technology,  and  (C)  that  reason- 
able assurance  cannot  be  provided  that  the  continuance  of  mining 
operations  under  such  conditions  will  not  result  in  an  imminent 
danger,  he  shall  determine  the  area  throughout  which  such  conditions 
exist,  and  thereupon  issue  a  notice  to  the  operator  of  the  mine  or  his 
agent  of  such  conditions,  and  shall  file  a  copy  thereof,  incorporating 
his  findings  therein,  with  the  Secretary  and  with  the  representative  of 
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the  miners  of  suck  mine.  Upon  receipt  of  such  copy,  the  Secretary  shall 
cause  such  further  investigations  to  be  made  as  he  deems  appropriate, 
including  an  opportunity  for  the  operator  or  a  representative  of  the 
miners  to  present  information  relating  to  such  notice. 

(2)  Upon  the  conclusion  of  such  investigation  and  an  opportunity 
for  a  public  tearing  upon  request  by  any  interested  party,  the  Secre- 
tary shall  make  findings  of  fact,  and  shall  by  decision  incorporating 
such  findings  therein,  either  cancel  the  notice  issued  under  this  sub- 
section or  issue  an  order  requiring  the  operator  of  such  mine  to  cause 
all  persons  in  the  area  affected,  except  those  persons  referred  to  in 
section  105(b),  to  be  withdrawn  from,  and  be  prohibited  from  enter- 
ing, such  area  until  the  Secretary,  after  a  public  hearing  affording  all 
interested  persons  an  opportunity  to  present  their  views,  determines 
that  such  conditions  have  been  abated.  Any  hearino  under  this  para- 
graph shall  be  of  record  and  shall  be  subject  to  section  554  of  title  5  r>f 
the  United  States  Code  but  without  regard  to  subsection  (a)  (3). 

(c)  Findings  and  orders  issued  pursuant  to  subsection  (a)  of  this 
section  shall  contain  a  detailed  description  of  the  conditions  or  prac- 
tices which  cause  and  constitute  a  situation  of  imminent  danger,  and 
all  orders  issued  pursuant  to  this  section  shall  contain  a  description  of 
the  area  of  the  mine  throughout  which  persons  must  be  withdrawn 
and  prohibited. 

(d)  Each  finding  made  and  order  issued  urtder  this  section  shall  be 
given  promptly  to  the  operator  of  the  mine  to  which  it  pertains  by  the 
person  making  stcch  finding  or  order,  and  all  of  such  findings  and 
orders  shall  be  m  writing,  and  shall  be  signed  by  the  person  making 
them.  Any  order  issued  pursuant  to  subjection  (a)  or  (b)  may  be 
modified  or  terminated  by  an  authorized  representative  of  the  Sec- 
retary. Any  order  issued  under  subsection  (a)  or  (b)  shall  remain  in 
effect  until  modified  or  terminated  by  the  Secretary  or  modified  or 
vacated  by  the  Commission,  or  the  courts  pursuant  to  sections  107(a) 
or  108(e). 

(e)  (1)  Any  operator  notified  of  an  order  under  this  section  or  any 
representative  of  miners  notified  of  the  issuance,  modification  or  termi- 
nation of  such  an  order  may  apply  to  the  Commission  within  ten  days 
of  such  notification  for  modification,  or  vacation  of  such  order.  The 
Commission  shall  forthwith  afford  an  opportunity  for  a  hearing  (in 
accordance  with  section  554  of  title  5,  United  States  Code^  but  without 
regard  to  subsection  (a)  (3)  of  such  section)  and  thereafter  shall  issue 
an  order,  based  upon  findings  of  fact,  vacating,  affirming,  modifying, 
or  terminating  the  Secretary's  order.  The  Commission  and  the  courts 
may  not  grant  temporary  relief  from  the  issuance  of  any  order  under 
subsection  (a)  of  this  section. 

(2)  The  Commission  shall  take  whatever  action  is  necessary  to  ex- 
pedite proceedings  under  this  subsection. 

INJUNCTIONS 

Sec.  109.  (a)(1)  The  Secretary  may  institute  a  civil  action  for  re- 
liefs including  a  permanent  or  temporaru  injunction,  restraining 
order,  or  any  other  appropriate  order  in  the  district  court  of  the  United 
States  for  the  district  in  which  a  mine  is  located  or  in  which  the  opera- 
tor of  such  mine  has  his  principal  office,  whenever  such  operator  or  his 
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agent  (a)  violates  or  fails  or  refuses  to  comply  with  any  order  or  de- 
cision issued  under  this  Act,  or  (b)  interferes  with,  hinders,  or  delays 
the  Secretary  or  his  authorized  representative,  or  the  Secretary  of 
Health,  Education,  and  Welfare  or  his  authorized  representative,  in 
carrying  out  the  provisions  of  this  Act,  or  (c)  refuses  to  admit  such 
representatives  to  the  mine,  or  (d)  refuses  to  permit  the  inspection 
of  the  mine,  or  the  investigation  of  an  accident  or  occupational  disease 
occurring  in,  or  connected  with,  such  mine,  or  (e)  refuses  to  furnish 
any  information  or  report  requested  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  provisions 
of  this  Act,  or  (f)  refuses  to  permit  access  to,  and  copying  of,  such 
records  as  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare  determines  necessary  in  carrying  out  the  provisions  of  this  Act 

(2)  The  Secretary  may  institute  a  civil  action  for  relief  including 
permanent  or  temporary  injunction,  restraining  order  or  any  other 
appropriate  order  in  the  district  court  of  the  United  States  for  the  dis- 
trict in  which  the  mine  is  located  or  in  which  the  operator  of  such 
mine  has  his  pmciple  office  whenever  the  Secretary  believes  that  the 
operator  of  a  mine  is  engaged  in  a  pattern  of  violation  of  the  manda- 
tory health  and  safety  standards  of  this  Act,  which  in  the  judgment  of 
the  Secretary  constitutes  a  continuing  hazard  to  the  health  or  safety 
of  miners 

(b)  In  any  action  brought  under  subsection  {a)  of  this  Section,  the 
court  shall  have  jurisdiction  to  provide  such  relief  as  may  be  appro- 
priate. In  the  case  of  an  acti/m  under  subsection  (a)  (2),  the  Court 
shall  in  its  order  require  such  assurance  of  affirmative  steps  as  it  seems 
necessary  to  assure  itself  that  the  protection  afforded  to  miners  under 
this  Act  shall  be  provided  by  the  operator.  Temporary  restraining 
orders  shall  be  issued  in  accordance  with  rule  66  of  the  Federal  Rules 
of  Civil  Procedure,  as  amended,  except  that  the  time  limit  in  such 
orders,  when  issued  without  notice,  shall  be  seven  days  from  the  date 
of  entry.  Except  as  otherwise  provided  herein,  any  relief  granted  by 
the  court  to  enforce  an  order  under  clause  (a)(1)  of  this  section  shall 
continue  in  effect  until  the  completion  or  final  termination  of  all  pro- 
ceedings for  review  of  such  order  under  this  title,  unless,  prior  thereto, 
the  district  court  granting  such  relief  sets  it  aside  or  modifies  it.  In 
any  action  instituted  under  thu  section  to  enforce  an  order  or  decision 
issued  by  the  Commission  or  the  Secretary  after  a  public  hearing  in 
accordance  with  section  65b  of  title  6  of  the  United  States  Code,  the 
findings  of  the  Commission  or  the  Secretary,  as  the  case  may  be,  if 
supported  by  substantial  evidence  or  the  record  considered  as  a  whole, 
shall  be  conclusive, 

POSTING   OF   NOTICES,    ORDERS,   AND   DECISIONS 

Sec.  110,  (a)  At  each  mine  subject  to  this  Act  there  shall  be  main- 
tained an  office  with  a  conspicuous  sign  designating  it  as  the  office  of 
the  mine,  and  a  bulletin  board  at  such  office  or  at  such  conspicuous 
place  near  an  entrance  of  the  mine,  in  such  manner  that  notices,  orders, 
citations,  and  decisions  required  by  law  or  regulation  to  be  posted  on 
the  mine  bulletin  board  may  be  posted  thereon,  be  easily  visible  to  all 
persons  desiring  to  read  them,  and  be  protected  against  damage  by 
weather  and  against  unauthorized  removal.  A  copy  of  any  notice, 
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order,  citation,  or  decision  required  by  this  Act  to  be  given  to  an 
operator  shall  be  delivered  to  the  office  of  the  affected  mine,  and  a 
copy  shall  be  immediately  posted  on  the  bulletin  board  of  such  mine 
by  the  operator  or  his  agent  for  not  less  than  thirty  days, 

(b)  The  Secretary  shall  (i)  cause  a  copy  of  any  notice,  order,  cita- 
tion, or  decision  required  by  this  Act  to  be  given  to  an  operator  to  be 
mailed  immediately  to  a  representative  of  the  miners  in  the  affected 
mine,  and  (ii)  cause  a  copy  thereof  to  be  mailed  to  the  public  official 
or  agency  of  the  State  charged  with  administering  State  laws,  if  any, 
relating  to  health  or  safety  in  such  mine.  Such  notice,  order,  citation, 
or  decision  shall  be  available  for  public  inspection. 

(c)  In  order  to  insure  prompt  compliance  with  any  notice,  order, 
citation,  or  decision  issued  under  this  Act,  the  authorized  representa- 
tive of  the  Secretary  may  deliver  such  notice,  order,  citation,  or  deci- 
sion to  an  agent  of  the  operator,  and  such  agent  shall  immediately  take 
appropriate  measures  to  insure  compliance  with  such  notice,  order, 
citation,  or  decision. 

(d)  Each  operator  of  a  mine  subpect  to  this  Act  shall  file  with  the 
Secretary  the  name  and  address  of  such  mine  and  the  name  and  ad- 
dress of  the  person  who  controls  or  operates  the  mine.  Any  revisions 
in  such  names  or  addresses  shall  be  promptly  fled  with  the  Secretary. 
Each  operator  of  a  mine  subject  to  this  Act  shall  designate  a  responsi- 
ble official  at  such  mine  as  the  principal  officer  in  charge  of  health  and 
safety  at  such  mine,  and  such  official  shall  receive  a  copy  of  any  notice, 
order,  citation,  or  decision  issued  under  this  Act  affecting  such  mine. 
In  any  case,  where  the  mine  is  subject  to  the  control  of  any  person 
not  directly  involved  in  the  daily  operations  of  the  mine,  there  shall 
be  filed  with  the  Secretary  the  name  and  address  of  such  person  and 
the  name  and  address  of  a  principal  official  of  such  person  who  shall 
have  overall  responsibility  for  the  conduct  of  an  effective  health  and 
safety  program  at  any  mine  subject  to  the  control  of  such  person,  and 
such  official  shall  receive  a  copy  of  any  notice,  order,  citation,  or  deci- 
sion issued  affecting  any  such  mine.  The  mere  designation  of  a  health 
and  safety  official  under  this  subsection  shall  not  be  construed  as  mak- 
ing such  official  subject  to  any  penalty  under  this  Act. 

PENALTIES 

Sec.  111.  (a)  The  operator  of  a  mine  in  which  occurs  a  violation  of 
a  provision  of  this  Auct  or  a  mandatory  safety  or  health  standard  pre- 
scribed by  or  under  this  Act,  or  any  rule,  order,  or  regulation  promul- 
gated pursuant  to  this  Act,  shall  be  assessed  d  civil  penalty  of  not  more 
than  $10,000  for  each  such  violation. 

(5)  Any  operator  who  fails  to  correct  a  violation  for  which  a  cita- 
tion has  been  issued  under  section  105 {a)  within  the  period  permitted 
for  its  correction  may  be  assessed  a  civil  penalty  of  not  more  than 
$lfi00  for  each  day  during  which  such  failure  or  violation  continues. 

(c)  Whenever  an  operator  violates  a  provision  of  this  Act  or  a 
safety  or  health  standard  prescribed  by  or  under  this  Act,  or  any 
rule,  order,  or  regulation  promulgated  pursuant  to  this  Act,  any  di- 
rector, officer,  or  agent  of  such  operator  who  knowingly  authorized, 
ordered,  or  carried  out  such  violation  shall  be  subject  to  the  same  civil 
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penalties,  fines,  and  imprisonment  that  may  be  imposed  upon  a  person 
under  subsection  (a),  (b),  (e),  (/),  or  (g)  of  this  section. 

(d)  Any  operator  who  willfully  violates  a  provision  of  this  Act  or  d\ 
safety  or  health  standard  prescribed  by  or  under  this  Act,  or  any  rule, 
order,  or  regulation  promulgated  pursuant  to  this  Act,  shall,  upon  con- 
viction, be  punished  by  a  fine  of  not  more  tlian  $25,000  or  by  imprison- 
ment for  not  more  than  one  year,  or  by  both;  except  that,  if  the  convic- 
tion is  for  a  violation  committed  after  a  first  conviction  of  such  person 
for  any  violation  of  this  Act,  punishment  shall  be  a  fine  of  not  more 
than  $50,000  or  imprisonment  for  not  more  than  five  years,  or  both. 

(e)  Any  person  who  gives  advance  notice  of  any  inspection  to  be 
conducted  under  this  Act  shall,  upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $1,000  or  by  imprisonment  for  not  more  than  six 
months,  or  by  both. 

(/)  Whoever  knowingly  makes  any  false  statement,  representation, 
or  certification  in  any  application,  record,  report,  plan,  or  other  docu- 
ment fled  or  required  to  be  maintained  pursuant  to  this  Act  shall,  upon 
conviction,  be  punished  by  a  fine  of  not  more  than  $10,000,  or  by  im- 
prisonment for  not  more  than  five  years,  or  both. 

(g)  Any  operator  who  violates  any  of  the  posting  requirements,  as 
prescribed  under  the  provisions  of  this  Act,  shall  be  assessed  a  civil 
penalty  of  up  to  $10,000  for  each  violation. 

(h)  Any  miner  who  willfully  violates  the  mandatory  safety  stand- 
ards relating  to  smoking  or  the  carrying  of  smoking  materials,  matches, 
or  lighters  shall  be  subject  to  a  civil  penalty  assessed  by  the  Commis- 
sion of  not  more  than  $250  for  each  occurrence  of  such  violation. 

(i)  Whoever  knowingly  distributes,  sells,  offers  for  sale,  introduces, 
or  delivers  in  commerce  any  equipment  for  use  in  a  mine,  including, 
but  not  limited  to,  components  and  accessories  of  such  equipment, 
which  is  represented  as  complying  with  the  provisions  of  this  Act,  or 
with  any  specification  or  regulation  of  the  Secretary  applicable  to  such 
equipment,  and  which  does  not  so  comply,  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  more  than  $25,000  or  by  imprisonment  for 
not  more  than  one  year,  or  by  both. 

(j)  The  Commission  shall  have  authority  to  assess  all  civil  penalties 
provided  in  this  Act.  In  assessing  civil  monetary  penalties,  the  Com- 
mission shall  give  due  consideration  to  the  gravity  of  the  violation, 
the  good  faith  of  the  person  charged,  the  history  of  previous  viola- 
tions, and  the  appropriateness  of  the  penalty  with  respect  to  the  size 
of  the  business  of  any  mine  operator  being  charged:  Provided,  That, 
in  proposing  civil  penalties  under  this  Act,  the  Secretary  may  rely 
upon  a  summary  review  of  the  information  available  to  him  and  shall 
not  be  required  to  make  findings  of  fact  concerning  the  above  factors. 

(k)  Civil  penalties  owed  under  this  Act  shall  be  paid  to  the  Secre- 
tary for  deposit  into  the  Treasury  of  the  United  States  and  shall  acrue 
to  the  United  States  and  may  be  recovered  in  a  civil  action  in  the  name 
of  the  United  States  brmight  in  the  United  States  district  court  for 
the  district  where  the  violation  occurred  or  where  the  operator  has  its 
principal  office.  Interest  at  the  rate  of  8  per  centum  per  annum  shall 
be  charged  against  a  person  on  any  final  order  of  the  Secretary,  the 
Commission,  or  the  court.  Interest  shall  accrue  after  thirty  days  after 
the  issuance  of  such  order. 


709 


121 


(£)  No  proposed  penalty  which  has  been  contested  before  the  Com- 
mission under  section  106(a)  shall  be  compromised,  mitigated,  or  set- 
tled except  with  the  approval  of  the  Commission,  No  penalty  assess- 
ment which  has  become  a  final  order  of  the  Commission  shall  be 
compromised,  mitigated,  or  settled  except  with  the  approval  of  the 
court, 

(m)  This  section  shall  not  be  applicable  with  respect  to  title  IV  of 
this  Act. 

ENTITLEMENT    OF    MINERS 

Sec,  112.  If  a  mine  or  area  of  a  mine  is  closed  by  an  order  issued  un- 
der section  10  J+,  section  105,  or  section  108  of  this  title,  all  miners  work- 
ing during  the  shift  when  such  order  was  issued  who  are  idled  by  such 
order  shall  be  entitled,  regardless  of  the  result  of  any  review  of  such 
order,  to  full  compensation  by  the  operator  at  their  regular  rates  of  pay 
for  the  period  they  are  idled,  but  for  not  more  than  the  balance  of  such 
shift.  If  such  order  is  not  terminated  prior  to  the  next  working  shift, 
all  miners  on  that  shift  who  are  idled  by  such  order  shall  be  entitled  to 
full  compensation  by  the  operator  at  their  regular  rates  of  pay  for  the 
period  they  are  idled,  but  for  not  more  than  four  hours  of  such  shift.  If 
a  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under  section  105 
or  section  108  of  this  title  for  a  failure  of  the  operator  to  comply  with 
any  health  or  safety  standards,  all  miners  who  are  idled  due  to  such 
order  shall  be  fully  compensated  after  all  interested  parties  are  given 
an  opportunity  for  a  public  hearing,  which  shall  be  expedited  in  such 
cases,  and  after  such  order  is  final  by  the  operator  for  lost  time  at  their 
regular  rates  of  pay  for  such  time  as  the  miners  are  idled  by  such  clos- 
ing, or  for  one  week,  whichever  is  the  lesser,  'Whenever  an  operator 
violates  or  fails  or  refuses  to  comply  with  any  order  issued  under  sec- 
tion 104,  section  105,  or  section  108  of  this  Act,  all  miners  employed  at 
the  affected  mine  who  would  have  been  withdrawn  from,  or  prevented 
from  entering,  such  mine  or  area  thereof  as  a  result  of  such  order  shall 
be  entitled,  to  full  compensation  by  the  operator  at  their  regular  rates 
of  pay.  in  addition  to  pay  received  for  work  performed  after  such  order 
was  issued,  for  the  period  beginning  when  such  order  was  issued  and 
ending  when  such  order  is  complied  with,  vacated,  or  terminated.  The 
Commission  shall  have  authority  to  order  compensation  due  under  this 
section,  upon  the  filing  of  a  complaint  by  a  miner  or  his  representative 
and  after  opportunity  for  hearing  subject  to  section  554  of  title  5, 
United  States  Code. 

ADMINISTRATIVE  PROVISIONS 

Sec.  113.  (a)  The  Secretary  is  authorized  and  directed  to  adminis- 
ter the  provisions  of  this  Act  through  a  Mining  Enforcement  and 
Safety  Administration  established  under  section.  302  of  the  Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977.  The  Sewetary,  act- 
ing through  the  Assistant  Secretary  for  Mine  Safety  and  Health,  shall 
have  authority  to  appoint,  subject  to  the,  civil  service  laws,  such  officers 
and  employees  as  he  may  deem  necessary  for  the  administration  of 
this  Act,  and  to  prescribe  powers,  duties,  and  responsibilities  of  all 
officers  and  employees  engaged  in  the  administration,  of  this  Act. 
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(b)  Except  a&  provided,  in  section  518(a)  of  title  28,  United  States 
Code,  relating  to  litigation  before  the  Supr-eme  Court,  the  Solicitor  of 
Labor  may  appear  for  and  represent  the  Secretary  in  any  civil  litiga- 
tion brought  under  this  Act. 

THE  FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW  COMMISSION 

Sec.  11  If.  (a)  The  Federal  Mine  Safety  and  Health  Review  Com- 
mission is  hereby  established.  The  Commission  shall  consist  of  five 
members,  appointed  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  from  among  persons  xoho  by  reason  of  training, 
education,  or  experience  are  qualified  to  carry  out  the  functions  of 
the  Commission  under  this  Act.  The  President' s hull  designate  one  of 
the  members  of  the  Commission  to  serve  as  Chairman. 

(b)  (1)  The  terms  of  the  members  of  the  Commission  shall  be  six 
years,  except  that — 

(A)  members  of  the  Commission,  first  taking  office  after  the 
date  of  enactment  of  the  Mine  Safety  and  Health  Amendments 
Act  of  1977,  shall  serve,  as  designated  by  the  President  at  the  time 
of  appointment,  one  for  a  term  of  two  years,  two  for  a  term  of 
four  years,  and  two  for  a  term  of  six  years;  and 

(B)  a  vacancy  caused  by  the  death,  resignation,  or  removal  of 
any  member  prior  to  the  expiration  of  the  term  for  which  he  was 
appointed  shall  be  filled  only  for  the  remainder  of  soch  unexpired 
term. 

Any  member  of  the  Commission  may  be  removed  by  the  President 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office. 

(2)  The  Chairman  shall  be  responsible  on  behalf  of  the  Commission 
for  the  administrative  operations  of  the  Commission.  The  Commis- 
sion shall  appoint  such  employees  as  it  deems  necessary  to  assist  in 
the  performance  of  the  Commission's  functions  and  to  fix  their  com- 
pensation in  accordance  with  the  provisions  of  chapter  51  and  sub- 
chapter III  of  chapter  53  of  title  5,  United  States  Code,  relating  to 
classification  and  general  pay  rates.  Upon  the  effective  date  of  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977,  the  ad- 
ministrative lav)  judges  assigned  to  the  Arlington,  Virginia,  Facility 
of  the  Office  of  Hearings  and  Appeals,  United  States  Department  of 
the  Interior,  shall  be  automatically  transferred  in  grade  and  position 
to  the  Federal  Mine  Safety  and  Health  Review  Commission.  Notwith- 
standing the  provisions  of  section  559  of  title  5  of  the  United  States 
Code,  the  incumbent  Chief  Administrative  Law  Judge  of  the  Office 
of  Hearings  and  Appeals  of  the  Department  of  the  Interior  assigned 
to  the  Arlington,  Virginia  facility  shall  have  the  option.,  on  the  effec- 
tive date  of  the  Federal  Mine  Safety  and  Health  Amendments  Act 
of  1977,  of  transferring  to  the  Com/mission  as  an  administrative  law 
judge,  in  the  same  grade  and  position  as  the  other  administrative 
taw  judges.  The  administrative  law  judges  (except  those  presid- 
ing over  Indian  probate  matters)  assigned  to  the  Western  Facilities 
of  the  Office  of  Hearings  and  Appeals  of  the  Department  of  the  In- 
terior shall  remain  with  that  Department  at  their  present  grade  and 
position  or  they  shall  have  the  right  to  transfer  on  an  equivalent  basis 
to  that  extended  m  this  paragraph  to  the  Arlington,  Virginia  admin- 
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istrative  law  judges  in  accordance  with  procedures  established  by  the 
Civil  Service  Commission.  The  Commission  shall  appoint  such  addi- 
tional administrative  law  judges  as  it  deems  r&cessary  to  carry  out  the 
functions  of  the  Commission.  Assignment,  removal,  and  compensation 
of  administrative  law  judges  shall  be  in  accordance  with  sections  3105, 
33U,  5362,  and  7521  of  title  5,  United  States  Code. 

(c)  The  Commission  is  authorized  to  delegate  to  any  group  of  three 
or  more  members  any  or  all  of  the  powers  of  the  Board,  except  that 
two  members  shall  constitute  a  quorum  of  any  group  designated 
pursuant  to  this  paragraph. 

(d)(1)  An  administrative  law  judge  appointed  by  the  Commission 
to  hear  matters  under  this  Act  shall  hear,  and  make  a  determination 
upon,  any  proceeding  instituted  before  the  Commission  and  any  mo- 
tion in  connection  therewith,  assigned  to  such  administrative  law 
judge  by  the  chief  administrative  law  judge  of  the  Com/mission  or  by 
the  Commission,  and,  shall  make  a  decision  which  constitutes  his  final 
disposition  of  the  proceedings.  The  decision  of  the  administrative  law 
judge  of  the  Commission  shall  become  the  final  decision  of  the  Com- 
mission forty  days  after  its  issuance  unless  within  such  period  the 
Commission  has  directed  that  such  decision  shall  be  reviewed  by  the 
Commission  in  accordance  with  paragraph  (2)  of  this  subsection.  An 
administrative  law  judge  shall  not  be  assigned  to  prepare  a  recom- 
mended decision  under  this  Act. 

(2)  The  Commission  shall  prescribe  rules  of  procedure  for  its  review 
of  the  decisions  of  administrative  law  judges  in  cases  under  this  Act 
and  which  shall  meet  the  following  standards  for  review  (the  provi- 
sions of  section  557(b)  of  title  5,  United  States  Code,  with  regard  to 
the  review  authority  of  the  Commission  are  hereby  expressly  super- 
seded to  the  extent  that  they  are  inconsistent  with  the  provisions  of 
paragraphs  (A),(B),  and  ( C)  of  this  subsection) : 

(A)  Petitions  for  discretionary  review. — (i)  Any  person 
adversely  affected  or  aggrieved  may  file  and  serve  a  petition  for 
discretionary  review  by  the  Commission  of  a  decision  of  an  ad- 
ministrative law  judge  within  thirty  days  after  the  issuance  of 
such  decision.  Review  by  the  Commission  shall  not  be  a  matter  of 
right  but  of  the  sound  discretion  of  the  Commission. 

(ii)  Petitions  for  discretionary  review  shall  be  fled  only  upon 
one  or  more  of  the  following  grounds : 

(I)  A  finding  or  conclusion  of  material  fact  is  not  sup- 
ported by  substantial  evidence. 

(II)  A  necessary  legal  conclusion  is  erroneous. 

(III)  The  decision  is  contrary  to  law  or  to  the  duly  pro- 
mulgated rules  or  decisions  of  the  Commission. 

(IV)  A  substantial  question  of  law,  policy,  or  discretion  is 
involved. 

(V)  A  prejudicial  error  of  procedure  was  committed. 
(Hi)  Each  issue  shall  be  separately  numbered  and  plainly  and 

concisely  stated,  and  shall  be  supoprted  by  detailed  citations  to 
the  record  when  assiqnments  of  error  are  based  on  the  record, 
and  by  statutes,  regulations,  or  principal  authorities  relied  upon. 
Except  for  good  cause  shown,  no  assignment  of  error  by  any 
party  shall  rely  on  any  question  of  fact  or  law  upon  which  the 
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administrative  law  judge  had  not  been  afforded  an  opportunity 
to  pass.  Review  by  the  Commision  shall  be  granted  only  by 
affirmative  vote  of  two  of  the  Commissioners  present  and  voting. 
If  granted,  revieio  shall  be  limited  to  the  questions  raised  by  the 
petition. 

(B)  Review  by  commission  at  its  own  initiative. — At  any  time 
within  thirty  days  after  the  issuance  of  a  decision  of  an  admin- 
istrative law  judge,  the  Commission  may  in  its  discretion  (by 
affirmative  vote  of  two  of  the  Commissioners  present  and  voting) 
order  the  case  before  it  for  review  but  only  upon  the  ground  that 
the  decision  may  be  contrary  to  law  or  Commission  policy,  or  that 
a  novel  question  of  policy  has  been  presented.  The  Commission 
shall  state  in  such  order  the  specific  issue  of  law,  Commission 
policy  or  novel  question  of  policy  involved.  If  a  party's  petition 
for  discretionary  revieio  has  been  granted,  the  Commission  shall 
not  raise  or  consider  additional  issues  in  such  review  proceedings 
except  in  compliance  with  this  paragraph-. 

(U)  Scope  of  review. — For  the  purpose  of  review  by  the  Com- 
mission under  paragraph  (A)  or  (B)  of  this  subsection,  the  rec- 
ord shall  include  (i)  all  matters  constituting  the  record  upon 
which  the  decision  of  the  administrative  law  judge  was  based, 
(ii)  the  rulings  upon  proposed  findings  and  conclusions,  (Hi) 
the  decision  of  the  administrative  law  judge,  (iv)  the  petition  or 
petitions  for  discretionary  review,  responses  thereto,  and  the 
Commission's  order  for  review,  and  (v)  briefs  filed  on  review. 
No  other  material  shall  be  considered  by  the  Commission  upon 
review. 

The  Commission  either  may  remand  the  case  to  the  administrative 
law  judge  for  further  proceedings  as  it  may  direct  or  it  may  affirm, 
set  aside,  or  modify  the  decision  or  order  of  the  administrative 
law  judge  in  conformity  with  the  record.  If  the  Commission  de- 
termines that  further  evidence  is  necessary  on  an  issue  of  fact 
it  shall  remand  the  case  for  further  proceedings  before  the  ad- 
ministrative law  judge, 
(e)  In  connection  with  hearings  before  the  Commission,  or  its  ad- 
ministrative law  judges,  umder  this  Act.  the  Commission  and  its  ad- 
ministrative law  judges  may  compel  the  attendance  and  testimony 
of  vntnesses  and  the  production  of  books,  papers,  or  documents  or 
objects,  and  order  testimony/  to  be  taken  by  deposition  at  any  stage 
of  the  proceedings  before  them.  Any  person  may  be  compelled  to  ap- 
pear and  depose  and  produce  like  documentary  or  physical  evidence, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and  pro- 
duce evidence   before   the  Commission  and  its  administrative  law 
judges.  "Witnesses  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  courts  of  the  United  Slates  and  at  depositions 
ordered  by  such  courts.  In  case  of  a  contumacy \  failure,  or  refusal  of 
any  person  to  obey  a  subpena  or  order  of  the  Commission  or  an  ad- 
ministrative law  judge,  respectively,  to  appear,  to  testify,  or  to  pro- 
duce documentary  or  vhysical  evidence,  any  district  court  of  the 
United  States  or  the  United  States  courts  of  any  territory  or  pos- 
session, within  the  jurisdiction  of  which  suoh  person  is  found,  or 
resides,  or  transacts  busmess,  shall,  upon  the  application  of  the 
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Commission,  or  the  administrative  law  judge,  respectively,  have  juris- 
diction to  issue  to  such  person  an  order  requiring  such  person  to  ap- 
pear, to  testify,  or  to  produce  evidence  as  ordered  by  the  Commis- 
sion or  the  administrative  law  judge,  respectively,  and  any  failure  to 
obey  such  order  of  the  court  may  be  punished  by  said  court  as  a  con- 
tempt thereof, 

AUTHORIZATION   OF  APPROPRIATIONS 

Sec.  115.  There  are  authorized  to  be  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  such  sums  as 
may  be  necessary  to  carry  out  the  provisions  of  this  title. 

MANDATORY   HEALTH  AND    SAFETY    TRAINING 

"Sec.  116.  (a)  Each  operator  shall  have  a  health  and  safety  training 
program  which  shall  be  approved  by  the  Secretary.  The  Secretary  shall 
promulgate  regulations  with  respect  to  such  health  and  safety  training 
programs  no  more  than  one  hundred  and  eighty  days  after  the  effec- 
tive date  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 
1977.  Each  training  program  approved  by  the  Secretary  shall  provide 
no  less  titan  that — 

"(1)  new  miners  shall  receive  no  less  than  forty  hours  of  train- 
ing if  they  are  to  work  underground.  Such  training  shall  include 
instruction  in  the  statutory  rights  of  miners  and  their  representa- 
tives under  this  Act,  use  of  the  self -rescue  device  and  use  of  res- 
piratory devices,  hazard  recognition,  escapeways.  walk  around 
training,  emergency  procedures,  basic  ventilation,  basic  roof  con- 
trol, electrical  hazards,  first  aid,  and  the  health  and  safety  aspects 
of  the  task  to  which  he  will  be  assigned; 

"(#)  new  miners  shall  receive  no  less  than  twenty-four  hours 
of  training  if  they  are  to  work  on  the  surface.  Such  training  shall 
include  instruction  in  the  statutory  rig  fits  of  miners  and  their 
representatives  under  this  Act,  use  of  the  self-rescuer  device  where 
appropriate  and  use  of  respiratory  devices  where  appropriate, 
hazard  recognition,  emergency  procedures,  electrical  hazards,  first 
aid,  walk  around  training  and  the  health  and  safety  aspects  of  the 
task  to  which  he  will  be  assigned; 

"(3)  all  miners  shall  receive  no  less  than  eight  hours  of  re- 
fresher training  no  less  frequently  than  once  each  twelve  months, 
except  that  miners  already  employed  on  the  effective  date  of  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977  shall 
receive  this  refresher  training  no  more  than  ninety  days  after  the 
date  of  approval  of  the  training  plan  required  by  this  section; 

"(4)  any  miner  who  is  reassigned  to  a  new  task  shall  receive 

training  in  accordance  with  a  training  plan  approved  by  the 

Secretary  under  this  subsection  in  the  safety  and  health  aspects 

specific  to  that  task  prior  to  performing  that  task. 

"(b)  Any  health  and  safety  training  provided  under  subsection  (a) 

of  this  section  shall  be  provided  during  normal  working  hours.  Miners 

shall  be  paid  at  their  normal  rate  of  compensation  while  they  take  such 

training,  and  new  miners  shall  be  paid  at  their  starting  wage  rate  when 

they  take  the  new  miner  training.  If  such  training  shall  be  given  at  a 
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location  other  than  the  normal  place  of  work,  miners  shall  also  be 
compensated  for  the  additional  costs  they  may  incur  in  attending  such 
training  sessions. 

"(c)  Upon  completion  of  each  training  program,  each  operator  shall 
red  the  specified  training  ia  each  subject  area  of  the  appro-rod 
health  and  saf<  ty  training  plan.  A  certificate  for  each  miner  shall  be 
maintained  by  the  operator  *  and.  shall  be  available  for  inspection  at  tiw 
mine  site,  and  a  copy  tin  re  of  shall  h<  given  to  each  m'nu  r  at  the  comple- 
tion of  such  training.  When  a  miner  leaves  thr  operator's  employ,  he 
shall  be  entitled  to  a  copy  of  his  health  and  safety  training  certificates. 
False  certification  by  an.  operator  that  training  was  given  shall  be  pun- 
ishable under  section  111(a)  and  (g)  of  this  Act;  and  each  health  and 
safety  training  certificate  shall  indicate  on  its  face,  in  bold  letters, 
printed  in  a  conspicuous  manner  the  fact  that  such  false  certification  is 
so  punishable. 

(d)  The  Secretary  shall  promulgate  appropriate  standards  for 
safety  and  health  training  for  mine  construction  workers. 

"(e)  Within  one  hundred  and  eighty  days  after  the  effe  \te  of 

the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1977.  the 
Secretary  shall  publish  regulations  which  shall  provide  that  mine 
rescue  teams  shall  be  available  for  rescue  and  recovery  work  at  each 
underground  mine  in  the  event  of  an  emergency.  The  costs  of  making 
advance  arragnements  for  such  teams  shall  be  borne  by  the  operator 
of  each  such  mine". 

TITLE  II— INTERIM  MANDATORY  HEALTH  STANDARDS 

COVERAGE 

Sec.  201.  (a)  The  provisions  of  sections  202  through  206  of  this  title 
and  the  applicable  provisions  of  section  318  of  title  III  shall  be  interim 
mandatory  health  standards  applicable  to  all  underground  [coal 
mines]  mines,  as  applicable  until  superseded  in  whole  or  in  part  by 
improved  mandatory  health  standards  promulgated  by  the  Secretary 
under  the  provisions  of  section  101  of  this  Act,  and  shall  be  enforced 
in  the  same  manner  and  to  the  same  extent  as  any  mandatory  health 
standard  promulgated  under  the  provisions  of  section  101  of  this  Act. 
Any  orders  issued  in  the  enforcement  of  the  interim  standards  set  forth 
in  this  title  shall  be  subject  to  review  as  provided  in  title  I  of  this  Act. 

(b)  Among  other  thin<rs,  it  is  the  purpose  of  this  title  to  provide,  to 
the  greatest  extent  possible,  that  the  workmg  conditions  in  each  under- 
ground [coal]  mine  are  sufficiently  free  of  respirable  dust  concentra- 
tions in  the  mine  atmosphere  to  permit  each  miner  the  opportunity 
to  work  underground  during  the  period  of  his  entire  adult  working 
life  without  incurring  anv  disabilitv  from  pneumoconiosis  or  any 
other  occupation-related  disease  during  or  at  the  end  of  such  period. 

DUST    STANDARD    AND    RESPIRATORY    EQUIPMENT 

Sec.  202.  (a)  Each  operator  of  a  coal  mine  shall  take  accurate 
samples  of  the  amount  of  respirable  dust  in  the  mine  atmosphere  to 
which  each  miner  in  the  active  workings  of  such  mine  is  exposed.  Such 
samples  shall  be  taken  by  any  device  approved  by  the  Secretary  and 


715 


127 


the  Secretary  of  Health,  Education,  and  Welfare  and  in  accordance 
with  such  methods,  at  such  locations,  at  such  intervals,  and  in  such 
manner  as  the  Secretaries  shall  prescribe  in  the  Federal  Register  within 
sixty  days  from  the  date  of  enactment  of  this  Act  and  from  time  to 
time  thereafter.  Such  samples  shall  be  transmitted  to  the  Secretary  in 
a  manner  established  by  him,  and  analyzed  and  recorded  by  him  in  a 
manner  that  will  assure  application  of  the  provisions  of  section  104 (i) 
of  this  Act  when  the  applicable  limit  on  the  concentration  of  respirable 
dust  required  to  be  maintained  under  this  section  is  exceeded.  The 
results  of  such  samples  shall  also  be  made  available  to  the  operator. 
Each  operator  shall  report  and  certify  to  the  Secretary  at  such  inter- 
vals as  the  Secretary  may  require  as  to  the  conditions  in  the  active 
workings  of  the  coal  mine,  including,  but  not  limited  to,  the  average 
number  of  working  hours  wrorked  during  each  shift,  the  quantity  and 
velocity  of  air  regularly  reaching  the  working  faces,  the  method  of 
mining,  the  amount  and  pressure  of  the  water,  if  any,  reaclrng  the 
working  faces,  and  the  number,  location,  and  type  of  sprays,  if  any. 
used. 

(b)  Except  as  otherwise  provided  in  this  subsection — 

(1)  Effective  on  the  operative  date  of  this  title,  each  operator 
shall  continuously  maintain  the  average  concentration  of  respira- 
ble dust  in  the  mine  atmosphere  during  each  shift  to  which  each 
miner  in  the  active  workings  of  such  mine  is  exposed  at  or  below 
3.0  milligrams  of  respirable  dust  per  cubic  meter  of  air. 

(2)  Effective  three  years  after  the  date  of  enactment  of  this  Act, 
each  operator  shall  continuously  maintain  the  average  concentra- 
tion of  respirable  dust  in  the  mine  atmosphere  during  each  shift 
to  which  each  miner  in  the  active  workings  of  such  mine  is  exposed 
at  or  below  2.0  milligrams  of  respirable  dust  per  cubic  meter  of 
air. 

(3)  Any  operator  who  determines  that  he  will  be  unable,  using 
available  technology,  to  comply  with  the  provisions  of  paragraph 
(1)  of  this  subsection,  or  the  provisions  of  paragraph  (2)  of  this 
subsection,  as  appropriate,  may  lile  with  the  Panel,  no  later  than 
sixty  days  prior  to  the  effective  date  of  the  applicable  respirable 
dust  standard  established  by  such  paragraphs,  an  application  for 
a  permit  for  noncompliance.  If,  in  the  case  of  an  application  for 
a  permit  for  noncompliance  with  the  3.0  milligram  standard 
estabHshed  by  paragraph  (1)  of  this  subsection,  the  application 
satisfies  the  requirements  of  subsection  (c)  of  this  section,  the 
Panel  shall  issue  a  permit  for  noncompliance  to  the  operator.  If, 
in  the  case  of  an  application  for  a  permit  for  noncompliance  with 
the  2.0  milligram  standard  established  by  paragraph  (2)  of  this 
subsection,  the  application  satisfies  the  requirements  of  subsec- 
tion (c)  of  thi9  section  and  the  Panel  determines  that  the  appli- 
cant will  be  unable  to  comply  with  such  standard,  the  Panel  shall 
issue  to  the  operator  a  permit  for  noncompliance. 

(4)  In  any  case  in  which  an  operator,  who  has  been  issued  a 
permit  (including  a  renewal  permit)  for  noncompliance  under 
this  section,  determines,  not  more  than  ninety  days  prior  to  the 
expiration  date  of  such  permit,  that  he  still  is  unable  to  comply 
with  the  standard  established  by  paragraph  (1)  of  this  subsection 
or  the  standard  established  by  paragraph  (2)  of  this  subsection, 
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as  appropriate,  he  may  file  with  the  Panel  an  application  for 
renewal  of  the  permit.  Upon  receipt  of  such  application,  the 
Panel,  if  it  determines,  after  all  interested  persons  have  been 
notified  and  given  an  opportunity  for  a  public  hearing  under  sec- 
tion 5  of  this  Act.  that  the  application  is  in  compliance  with  the 
provisions  of  subsection  (c)  of  this  section,  and  that  the  applicant 
will  be  unable  to  comply  with  such  standard,  may  renew  the 
permit. 

(5)  Any  such  permit  or  renewal  thereof  so  issued  shall  l>e  in 
effect  for  a  period  not  to  exceed  one  year  and  shall  entitle  the 
permittee  during  such  period  to  maintain  continuously  the  aver- 
age concentration  of  respirable  dust  in  the  mine  atmosphere  dur- 
ing each  shift  in  the  working  places  of  such  mine  to  which  the 
permit  applies  at  a  level  specified  by  the  Panel,  which  shall  be  at 
the  lowest  level  which  the  application  shows  the  conditions,  tech- 
nology applicable  to  such  mine,  and  other  available  and  effective 
control  techniques  and  methods  will  permit,  but  in  no  event  shall 
such  level  exceed  4.r>  milligrams  of  dust  per  cubic  meter  of  air 
during  the  period  when  the  3.0  milligram  standard  is  in  effect, 
or  3.0  milligrams  of  dust  per  cubic  meter  of  aid  during  the  period 
when  the  2.0  milligram   standard  is  in  effect. 

(6)  No  permit  or  renewal  thereof  for  noncompliance  shall 
entitle  any  operator  to  an  extension  of  time  beyond  eighteen 
months  from  the  date  of  enactment  of  this  Act  to  comply  with 
the  3.0  milligram  standard  established  by  paragraph  (1)  of  this 
subsection,  or  l>eyond  seventy-two  months  from  the  date  of  enact- 
ment of  this  Act  to  comply  with  the  2.0  milligram  standard  estab- 
lished by  paragraph  (2)  of  this  subsection. 

(c)   Anv  application   for  an  initial  or  renewal  permit  made  pur- 
suant to  this  section  shall  contain — 

(1)  a  representation  by  the  applicant  and  the  engineer  con- 
ducting the  survey  re f erred  to  in  paragraph  (2)  of  this  subsec- 
tion that  the  applicant  is  unable  to  comply  with  the  standard 
applicable  under  subsection  (b)(1)  or  (b)(2)  of  this  section  at 
specified  working  places  because  the  technology  for  reducing  the 
concentration  of  respirable  dust  at  such  places  is  not  available, 
or  because  of  the  lack  of  other  effective  control  techniques  or 
methods,  or  because  of  any  combination  of  such  reasons; 

(2)  an  identification  of  the  working  places  in  such  mine  for 
which  the  permit  is  requested ;  the  results  of  an  engineering  sur- 
vey by  a  certified  engineer  of  the  respirable  dust  conditions  of 
each  working  place  of  the  mine  with  respect  to  which  such  appli- 
cation is  filed  and  the  ability  to  reduce  such  dust  to  the  level 
required  to  be  maintained  in  such  place  under  this  section;  a 
description  of  the  ventilation  system  of  the  mine  and  its  capacity ; 
the  quantity  and  velocity  of  air  regularly  reaching  the  working 
faces ;  the  method  of  mining ;  the  amount  and  pressure  of  the 
water,  if  any,  reaching  the  working  faces ;  the  number,  location, 
and  type  of  sprays,  if  any ;  action  taken  to  reduce  such  dust ;  and 
such  other  information  as  the  Panel  may  require ;  and 

(3)  statements  by  the  applicant  and  the  engineer  conducting 
such  survey,  of  the  means  and  methods  to  be  employed  to  achieve 
compliance   with   the   applicable   standard,  the   progress  made 
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toward  achieving  compliance,  and  an  estimate  of  when  compliance 
can  be  achieved. 

(d)  Beginning  six  months  after  the  operative  date  of  this  title  and 
from  time  to  time  thereafter,  the  Secretary  of  Health,  Education,  and 
Welfare  shall  establish,  in  accordance  with  the  provisions  of  section 
101  of  this  Act,  a  schedule  reducing  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere  during  each  shift  to  which 
each  miner  in  the  active  workings  is  exposed  below  the  levels  estab- 
lished in  this  section  to  a  level  of  personal  exposure  which  will  prevent 
new  incidences  of  respiratory  disease  and  the  further  development  of 
such  disease  in  any  person.  Such  schedule  shall  specify  the  minimum 
time  necessary  to  achieve  such  levels  taking  into  consideration  present 
and  future  advancements  in  technology  to  reach  these  levels. 

(e)  References  to  concentrations  of  respirable  dust  in  this  title 
means  the  average  concentration  of  respirable  dust  [if  measured  with 
an  MRE  instrument  or  such  equivalent  concentrations  if]  measured 
with  [another]  a  device  approved  by  the  Secretary  and  the  Secretary 
of  Health,  Education,  and  Welfare.  [As  used  in  this  title,  the  term 
UMRE  instrument"  means  the  gravimetric  dust  sampler  with  four 
channel  horizontal  elutriatpr  developed  by  the  Mining  Research  Es- 
tablishment of  the  National  Coal  Board,  London,  England.] 

(f )  For  the  purpose  of  this  title,  the  term  "average  concentration' ' 
means  a  determination  which  accurately  represents  the  atmospheric 
conditions  with  regard  to  respirable  dust  to  which  each  miner  in  the 
active  workings  of  a  mine  is  exposed  (1)  as  measured,  during  the  18 
month  period  following  the  date  of  enactment  of  this  Act,  over  a  num- 
ber of  continuous  production  shifts  to  be  determined  by  the  Secretary 
and  the  Secretary  of  Health,  Education,  and  Welfare,  and  (2)  as 
measured  thereafter,  over  a  single  shift  only,  unless  the  Secretary  and 
the  Secretary  of  Health,  Education,  and  Welfare  find,  in  accordance 
with  the  provisions  of  section  101  of  this  Act,  that  such  single  shift 
measurement  will  not,  after  applying  valid  statistical  techniques  to 
such  measurement,  accurately  represent  such  atmospheric  conditions 
during  such  shift. 

(g)  The  Secretary  shall  cause  to  be  made  such  frequent  spot  inspec- 
tions as  he  deems  appropriate  of  the  active  workings  of  coal  mines 
for  the  purpose  of  obtaining  compliance  with  the  provisions  of  this 
title. 

(h)  Respiratory  equipment  approved  by  the  Secretary  and  the  Sec- 
retary of  Health,  Education,  and  Welfare  shall  be  made  available  to 
all  persons  whenever  exposed  to  concentrations  of  respirable  dust  in 
excess  of  the  levels  required  to  be  maintained  under  this  Act.  Use  of 
respirators  shall  not  be  substituted  for  environmental  control  measures 
in  the  active  workings.  Each  operator  shall  maintain  a  supply  of  respi- 
ratory equipment  adequate  to  deal  with  occurrences  of  concentrations 
of  respirable  dust  in  the  mine  atmosphere  in  excess  of  the  levels 
required  to  be  maintained  under  this  Act. 

MEDICAL    EXAMINATIONS 

Sec.  203.  (a)  The  operator  of  coal  mine  shall  cooperate  with  the 
Secretary  of  Health,  Education,  and  Welfare  in  making  available  to 
each  miner  working  in  a  coal  mine  the  opportunity  to  have  a  chest 
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roentgenogram  within  eighteen  months  after  the  date  of  enactment 
of  this  Act,  a  second  chest  roentgenogram  within  three  years  there- 
after, and  subsequent  chest  roentgenograms  at  such  intervals  there- 
after of  not  to  exceed  five  years  as  the  Secretary  of  Health,  Education, 
and  Welfare  prescribes.  Each  worker  who  begins  work  in  a  coal 
mine  for  the  first  time  shall  be  given,  as  soon  as  possible  after  com- 
mencement of  his  employment,  and  again  three  years  later  if  he  is 
still  engaged  in  coal  mining,  a  chest  roentgenogram;  and  in  the 
event  the  second  such  chest  roentgenogram  shows  evidence  of  the 
development  of  pneumoconiosis  the  worker  shall  be  given,  two  years 
later  if  he  is  still  engaged  in  coal  mining,  an  additional  chest  roent- 
genogram. All  chest  roentgenograms  shall  be  given  in  accordance  with 
specifications  prescribed  by  the  Secretary  of  Health,  Education,  and 
Welfare  and  shall  be  supplemented  by  such  other  tests  as  the  Secre- 
tary of  Health,  Education,  and  Welfare  deems  necessary.  The  films 
shall  be  read  and  classified  in  a  manner  to  be  prescribed  by  the  Secre- 
tary of  Health,  Education,  and  Welfare,  and  the  results  of  each 
reading  on  each  such  person  and  of  such  tests  shall  be  submitted  to 
the  Secretary  and  to  the  Secretary  of  Health,  Education,  and  Welfare, 
and,  at  the  request  of  the  miner,  to  his  physician.  The  Secretary  shall 
also  submit  such  results  to  such  miner  and  advise  him  of  his  rights 
under  this  Act  related  thereto.  Such  specifications,  readings,  classifi- 
cations, and  tests  shall,  to  the  greatest  degree  possible,  be  uniform  for 
all  coal  mines  and  miners  in  such  mines. 

(b)(1)  On  and  after  the  operative  date  of  this  title,  any  miner  who, 
in  the  judgment  of  the  Secretary  of  Health,  Education,  and  Welfare 
based  upon  such  reading  or  other  medical  examinations,  shows  evi- 
dence of  the  development  of  pneumoconiosis  shall  be  afforded  the 
option  of  transferring  from  his  position  to  another  position  in  any 
area  of  the  mine,  for  such  period  or  periods  as  may  be  necessary  to 
prevent  further  development  of  such  disease,  where  the  concentration 
of  respirable  dust  in  the  mine  atmosphere  is  not  more  than  2.0  milli- 
grams of  dust  per  cubic  meter  of  air. 

(2)  Effective  three  years  after  the  date  of  enactment  of  this  Act, 
any  miner  who,  in  the  judgment  of  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  based  upon  such  reading  or  other  medical  examina- 
tions, shows  evidence  of  the  development  of  pneumoconiosis  shall  be 
afforded  the  option  of  transferring  from  his  position  to  another  posi- 
tion in  any  area  of  the  mine,  for  such  period  or  periods  as  may  be 
necessary  to  prevent  further  development  of  such  disease,  where  the 
concentration  of  respirable  dust  in  the  mine  atmosphere  is  not  more 
than  1.0  millograms  of  dust  per  cubic  meter  of  air,  or  if  such  level  is 
not  attainable  in  such  mine,  to  a  position  in  such  mine  where  the  con- 
centration of  respirable  dust  is  the  lowest  attainable  below  2.0  milli- 
grams per  cubic  meter  of  air. 

(3)  Any  miner  so  transferred  shall  receive  compensation  for  such 
work  at  not  less  than  the  regular  rate  of  pay  received  by  him  imme- 
diately prior  to  his  transfer. 

(c)  No  payment  may  be  required  of  any  miner  in  connection  with 
any  examination  or  test  given  him  pursuant  to  this  title.  Where  such 
examinations  or  tests  cannot  be  given,  due  to  the  lack  of  adequate  med- 
ical or  other  necessary  facilities  or  personnel,  in  the  locality  where  the 
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miner  resides,  arrangements  shall  be  made  to  have  them  conducted,  in 
accordance  with  the  provisions  of  this  title,  in  such  locality  by  the 
Secretary  of  Health,  Education,  and  Welfare,  or  by  an  appropriate 
person,  agency,  or  institution,  public  or  private,  under  an  agreement 
or  arrangement  between  the  Secretary  of  Health,  Education,  and 
Welfare  and  such  person,  agency,  or  institution.  The  operator  of  the 
mine  shall  reimburse  the  Secretary  of  Health,  Education,  and  Welfare, 
or  such  person,  agency,  or  institution,  as  the  case  may  be,  for  the  cost 
of  conducting  each  examination  or  test  made,  in  accordance  with  this 
title,  and  shall  pay  whatever  other  costs  are  necessary  to  enable  the 
miner  to  take  such  examinations  or  tests. 

(d)  If  the  death  of  any  active  miner  occurs  in  any  coal  mine,  or  if 
the  death  of  any  active  or  inactive  miner  occurs  in  any  other  place,  the 
Secretary  of  Health,  Education,  and  Welfare  is  authorized  to  provide 
for  an  autopsy  to  be  performed  on  such  miner,  with  the  consent  of  his 
surviving  widow  or,  if  he  has  no  such  widow,  then  with  the  consent 
of  his  surviving  next  of  kin.  The  results  of  such  autopsy  shall  be  sub- 
mitted to  the  Secretary  of  Health,  Education,  and  Welfare  and,  with 
the  consent  of  such  survivor,  to  the  miner's  physician  or  other  inter- 
ested person.  Such  autopsv  shall  be  paid  for  by  the  Secretary  of 
Health,  Education,  and  Welfare. 

DUST   FROM   DRILLING   ROOK 

Sec.  204.  The  dust  resulting  from  drilling  in  rock  shall  be  controlled 
by  the  use  of  permissible  dust  collectors,  or  by  water  or  water  with  a 
wetting  agent,  or  by  ventilation,  or  by  any  other  method  or  device 
approved  by  the  Secretary  which  is  at  least  as  effective  in  controlling 
such  dust.  Respiratory  equipment  approved  by  the  Secretary  and  the 
Secretary  of  Health,  Education,  and  Welfare  shall  be  provided  per- 
sons exposed  for  short  periods  to  inhalation  hazards  from  gas,  dusts, 
fumes,  or  mist.  When  the  exposure  is  for  prolonged  periods,  other 
measures  to  protect  such  persons  or  to  reduce  the  hazard  shall  be 
taken. 

DUST   STANDARDS   WHEN   QUARTZ   IS   PRESENT 

Sec.  205.  In  [coal]  mining  operations  where  the  concentration  of 
respirable  dust  in  the  mine  atmosphere  of  any  working  place  con- 
tains more  than  5  per  centum  quartz,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  shall  prescribe  an  appropriate  formula  for  deter- 
mining the  applicable  respirable  dust  standard  under  this  title  for 
such  working  place  and  the  Secretary  shall  apply  such  formula  in 
carrying  out  his  duties  under  this  title. 

NOISE   STANDARD 

Sec.  206.  On  and  after  the  operative  date  of  this  title,  the  standards 
on  noise  prescribed  under  the  Walsh-Healey  Public  Contracts  Act,  as 
amended,  in  effect  October  1,  1969,  shall  be  applicable  to  each  [coal] 
mine  and  each  operator  of  such  mine  shall  comply  with  them.  Within 
six  months  after  the  date  of  enactment  of  this  Act,  the  Secretary  of 
Health,  Education,  and  Welfare  shall  establish,  and  the  Secretary 
shall  publish,  as  provided  in  section  101  of  this  Act,  proposed  manda- 
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tory  health  standards  establishing  maximum  noise  exposure  levels  for 
all  underground  [coal]  mines.  Beginning  six  months  after  the  opera- 
tive date  of  this  title,  and  at  intervals  of  at  least  every  six  months 
thereafter,  the  operator  of  each  [coalj  mine  shall  conduct,  in  a  manner 
prescribed  by  the  Secretary  of  Health,  Education,  and  Welfare,  tests 
by  a  qualified  person  of  the  noise  level  at  the  mine  and  report  and 
certify  the  results  to  the  Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare.  In  meeting  such  standard  under  this  sec- 
tion, the  operator  shall  not  require  the  use  of  any  protective  device 
or  system,  including  personal  devices,  which  the  Secretary  or  his 
authorized  representative  finds  to  be  hazardous  or  cause  a  hazard 
to  the  miners  in  such  mine. 

TITLE  III— INTERIM  MANDATORY  SAFETY  STANDARDS 
FOR  UNDERGROUND  COAL  MINES 

COVERAGE 

Sec.  301.  (a)  The  provisions  of  sections  302  through  318  of  this 
title  shall  be  interim  mandatory  safety  standards  applicable  to  all 
underground  coal  mines  until  superseded  in  whole  or  in  part  by 
improved  mandatory  safety  standards  promulgated  by  the  Secretary 
under  the  provisions  of  section  [101J  102  of  this  Act,  and  shall  be 
enforced  in  the  same  manner  and  to  the  same  extent  as  any  mandatory 
safety  standard  promulgated  under  section  [101 J  102  of  this  Act.  Any 
orders  issued  in  the  enforcement  of  the  interim  standard  set  forth  in 
this  title  shall  be  subject  to  review  as  provided  in  title  I  of  this  Act. 

(b)  The  purpose  of  this  title  is  to  provide  for  the  immediate  applica- 
tion of  mandatory  safety  standards  developed  on  the  basis  of  experi- 
ence and  advances  in  technology  and  to  prevent  newly  created  hazards 
resulting  from  new  technology  in  coal  mining.  The  [Secretary]  Sec- 
retary of  the  Interior  in  coordination  with  the  Secretary  shall  im- 
mediately initiate  studies,  investigations,  and  research  to  further 
upgrade  such  standards  and  to  develop  and  promulgate  new  and 
improved  standards  promptly  that  will  provide  increased  protection 
to  the  miners,  particularly  in  connection  with  hazards  from  trolley 
wires,  trolley  feeders  wires,  and  signal  wires,  the  splicing  and  use  of 
trailing  cables,  and  in  connection  with  improvements  in  vulcanizing  of 
electric  conductors,  improvement  in  roof  control  measures,  methane 
drainage  in  advance  of  mining,  improved  methods  of  measuring  meth- 
ane and  other  explosive  gases  and  oxygen  concentrations,  and  the  use 
of  improved  underground  equipment  and  other  sources  of  power  for 
such  equipment. 

[(c)  Upon  petition  by  the  operator  or  the  representative  of  miners, 
the  Secretary  may  modify  the  application  of  any  mandatory  safety 
standard  to  a  mine  if  the  Secretary  determines  that  an  alternative 
method  of  achieving  the  result  of  such  standard  exists  which  will  at 
all  times  guarantee  no  less  than  the  same  measure  of  protection 
afforded  the  miners  of  such  mine  by  such  standard,  or  that  the  ap- 
plication of  such  standard  to  such  mine  will  result  in  a  diminution 
of  safety  to  the  miners  in  such  mine.  Upon  receipt  of  such  petition 
the  Secretary  shall  publish  notice  thereof  and  give  notice  to  the 
operator  or  the  representative  of  miners  in  the  affected  mine,  as  ap- 
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propriate,  and  shall  cause  such  investigation  to  be  made  as  he  deems 
appropriate.  Such  investigation  shall  provide  an  opportunity  for  a 
public  hearing,  at  the  request  of  such  operator  or  representative  or 
other  interested  party,  to  enable  the  operator  and  the  representative 
of  miners  in  such  mine  or  other  interested  party  to  present  information 
relating  to  the  modification  of  such  standard.  The  Secretary  shall  issue 
a  decision  incorporating  his  findings  of  fact  therein,  and  send  a  copy 
thereof  to  the  operator  or  the  representative  of  the  miners,  as  ap- 
propriate. Any  such  hearing  shall  be  of  record  and  shall  be  subject  to 
section  554  of  title  5  of  the  United  States  Code. 

[(d)  In  any  case  where  the  provisions  of  sections  302  to  318,  inclu- 
sive, of  this  title  provide  that  certain  actions,  conditions,  or  require- 
ments shall  be  carried  out  as  prescribed  by  the  Secretary,  or  the 
Secretary  of  Health,  Education,  and  Welfare,  as  appropriate,  the 
provisions  of  section  553  of  title  5  of  the  United  States  Code  shall 
apply  unless  either  Secretary  otherwise  provides.  Before  granting  any 
exception  to  a  mandatory  safety  standard  as  authorized  by  this  title, 
the  findings  of  the  Secretary  or  his  authorized  representative  shall  be 
made  public  and  shall  be  available  to  the  representative  of  the  miners 
at  the  affected  coal  mine.] 

(e)  The  Director  of  the  Office  of  Management  and  Budget  in  con- 
sultation with  the  Secretary  of  Labor  and  the  Secretary  of  the  Interior 
is  authorized  and  directed  to  make  such  determinations  as  may  be 
necessary  with  regard  to  the  dispositions  of  personnel,  personnel  posi- 
tions, property,  records,  assets,  liabilities,  contracts,  obligations,  com- 
mitments, unexpended  balances  of  appropriations,  authorizations, 
allocations,  and  other  funds  employed,  held,  used,  arising  from, 
available  or  to  be  made  available,  in  connection  with  the  functions 
transferred  by  this  Act  as  he  may  deem  necessary  to  accomplish  the 
purposes  of  this  Act. 

ROOF  SUPPORT 

Sec.  302.  (a)  Each  operator  shall  undertake  to  carry  out  on  a  con- 
tinuing basis  a  program  to  improve  the  roof  control  system  of  each 
coal  mine  and  the  means  and  measures  to  accomplish  such  system. 
The  roof  and  ribs  of  all  active  underground  roadways,  travel  ways, 
and  working  places  shall  be  supported  or  otherwise  controlled  ade- 
quately to  protect  persons  from  falls  of  the  roof  or  ribs.  A  roof  con- 
trol plan  and  revisions  thereof  suitable  to  the  roof  conditions  and 
mining  system  of  each  coal  mine  and  approved  by  the  Secretary  shall 
be  adopted  and  set  out  in  printed  form  within  sixty  days  after  the 
operative  date  of  this  title.  The  plan  shall  show  the  type  of  support 
and  spacing  approved  by  the  Secretary.  Such  plan  shall  be  reviewed 
periodically,  at  least  every  six  months  by  the  Secretary,  taking  into 
consideration  any  falls  of  roof  or  ribs  or  inadequacy  of  support  of 
roof  or  ribs.  No  person  shall  proceed  beyond  the  last  permanent  sup- 
port unless  adequate  temporary  support  is  provided  or  unless  such 
temporary  support  is  not  required  under  the  approved  roof  control 
plan  and  the  absence  of  such  support  will  not  pose  a  hazard  to  the 
miners.  A  copy  of  the  plan  shall  be  furnished  the  Secretary  or  his 
authorized  representative  and  shall  be  available  to  the  miners  and 
their  representatives. 
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(b)  The  method  of  mining  followed  in  any  coal  mine  shall  not 
expose  the  miner  to  unusual  dangers  from  roof  falls  caused  by  exces- 
sive widths  of  rooms  and  entries  or  faulty  pillar  recovery  methods. 

(c)  The  operator,  in  accordance  with  the  approved  plan,  shall  pro- 
vide at  or  near  each  working  face  and  at  such  other  locations  in  the 
coal  mine  as  the  Secretary  may  prescribe  an  ample  supply  of  suitable 
materials  of  proper  size  with  which  to  secure  the  roof  of  all  working 
places  in  a  safe  manner.  Safety  posts,  jacks,  or  other  approved  devices 
shall  be  used  to  protect  the  workmen  when  roof  material  is  being  taken 
down,  crossbars  are  being  installed,  roof  boltholes  are  being  drilled, 
roof  bolts  are  being  installed,  and  in  such  other  circumstances  as  may 
be  appropriate.  Loose  roof  and  overhanging  or  loose  faces  and  ribs 
shall  be  taken  down  or  supported.  Except  in  the  case  of  recovery  work, 
supports  knocked  out  shall  be  replaced  promptly. 

(d)  When  installation  of  roof  bolts  is  permitted,  such  roof  bolts 
shall  be  tested  in  accordance  with  the  approved  roof  control  plan. 

(e)  Roof  bolts  shall  not  be  recovered  where  complete  extractions  of 
pillars  are  attempted,  where  adjacent  to  clay  veins,  or  at  the  locations 
of  other  irregularities,  whether  natural  or  otherwise,  that  induce 
abnormal  hazards.  Where  roof  bolt  recovery  is  permitted,  it  shall  be 
conducted  only  in  accordance  with  methods  prescribed  in  the  approved 
roof  control  plan,  and  shall  be  conducted  by  experienced  miners  and 
only  where  adequate  temporary  support  is  provided. 

(f)  Where  miners  are  exposed  to  danger  from  falls  of  roof,  face, 
and  ribs  the  operator  shall  examine  and  test  the  roof,  face,  and  ribs 
before  any  work  or  machine  is  started,  and  as  frequently  thereafter  as 
may  be  necessary  to  insure  safety.  When  dangerous  conditions  are 
found,  they  shall  be  corrected  immediately. 

VENTILATION 

Sec.  303.  (a)  All  coal  mines  shall  be  ventilated  by  mechanical  ven- 
tilation equipment  installed  and  operated  in  a  manner  approved  by  an 
authorized  representative  of  the  Secretary  and  such  equipment  shall 
be  examined  daily  and  a  record  shall  be  kept  of  such  examination. 

(b)  All  active  workings  shall  be  ventilated  by  a  current  of  air  con- 
taining not  less  than  19.5  volume  per  centum  of  oxygen,  not  more  than 
0.5  volume  per  centum  of  carbon  dioxide,  and  no  harmful  quantities  of 
other  noxious  or  poisonous  gases;  and  the  volume  and  velocity  of  the 
current  of  air  shall  be  sufficient  to  dilute,  render  harmless,  and  to 
carry  away,  flammable,  explosive,  noxious,  and  harmful  gases,  and 
dust,  and  smoke  and  explosive  fumes.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any  pair  or  set  of  developing  entries 
and  the  last  open  crosscut  in  any  pair  or  set  of  rooms  shall  be  nine 
thousand  cubic  feet  a  minute,  and  the  minimum  quantity  of  air  reach- 
ing the  intake  end  of  a  pillar  line  shall  be  nine  thousand  cubic  feet  a 
minute.  The  minimum  quantity  of  air  in  any  coal  mine  reaching  each 
working  face  shall  be  three  thousand  cubic  feet  a  minute.  Within  three 
months  after  the  operative  date  of  this  title,  the  Secretary  shall  pre- 
scribe the  minimum  velocity  and  quantity  of  air  reaching  each  working 
face  of  each  coal  mine  in  order  to  render  harmless  and  carry  away 
methane  and  other  explosive  gases  and  to  reduce  the  level  of  respirable 
dust  to  the  lowest  attainable  level.  The  authorized  representative  of 
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the  Secretary  may  require  in  any  coal  mine  a  greater  quantity  and 
velocity  of  air  when  he  finds  it  necessary  to  protect  the  health  or 
safety  of  miners.  Within  one  year  after  the  operative  date  of  this  title, 
the  Secretary  or  his  authorized  representative  shall  prescribe  the 
maximum  respirable  dust  level  in  the  intake  aircourses  in  each  coal 
mine  in  order  to  reduce  such  level  to  the  lowest  attainable  level.  In 
robbing  areas  of  anthracite  mines,  where  the  air  currents  cannot  be 
controlled  and  measurements  of  the  air  cannot  be  obtained,  the  air 
shall  have  perceptible  movement. 

(c)(1)  Properly  installed  and  adequately  maintained  line  brattice 
or  other  approved  devices  shall  be  continuously  used  from  the  last 
open  crosscut  of  an  entry  or  room  of  each  working  section  to  provide 
adequate  ventilation  to  the  working  faces  for  the  miners  and  to  remove 
flammable,  explosive,  and  noxious  gases,  dust,  and  explosive  fumes, 
unless  the  Secretary  or  his  authorized  representative  permits  an  excep- 
tion to  this  requirement,  where  such  exception  will  not  pose  a  hazard 
to  the  miners.  When  damaged  by  falls  or  otherwise,  such  line  brattice 
or  other  devices  shall  be  repaired  immediately. 

( 2 )  The  space  between  the  line  brattice  or  other  approved  device 
and  the  rib  shall  be  large  enough  to  permit  the  flow  of  a  sufficient 
volume  and  velocity  of  air  to  keep  the  working  face  clear  of  flammable, 
explosive,  and  noxious  gases,  dust,  and  explosive  fumes. 

(3)  Brattice  cloth  used  underground  shall  be  of  flame- resistant 
material. 

(d)(1)  Within  three  hours  immediately  preceding  the  beginning 
of  any  shift,  and  before  any  miner  in  such  shift  enters  the  active  work- 
ings of  a  coal  mine,  certified  persons  designated  by  the  operator  of  the 
mine  shall  examine  such  workings  and  any  other  underground  area 
of  the  mine  designated  by  the  Secretary  or  his  authorized  representa- 
tive. Each  such  examiner  shall  examine  every  working  section  in 
such  workings  and  shall  make  tests  in  each  such  working  section  for 
accumulations  of  methane  with  means  approved  by  the  Secretary  for 
detecting  methane  and  shall  make  tests  for  oxygen  deficiency  with  a 
permissible  flame  safety  lamp  or  other  means  approved  by  the  Secre- 
tary; examine  seals  and  doors  to  determine  whether  they  are  function- 
ing properly ;  examine  and  test  the  roof,  face,  and  rib  conditions  in 
such  working  section :  examine  active  roadways,  travelways,  and  belt 
conveyors  on  which  men  are  carried,  approaches  to  abandoned  areas, 
and  accessible  falls  in  such  section  for  hazards ;  test  by  means  of  an 
anemometer  or  other  device  approved  by  the  Secretary  to  determine 
whether  the  air  in  each  split  is  traveling  in  its  proper  course  and  in 
normal  volume  and  velocity:  and  examine  for  such  other  hazards  and 
violations  of  the  mandatory  health  or  safety  standards,  as  an  author- 
ized representative  of  the  Secretary  may  from  time  to  time  require. 
Belt  conveyors  on  which  coal  is  carried  shall  be  examined  after  each 
coal-producing  shift  has  begun.  Such  mine  examiner  shall  place  his 
initials  and  the  date  and  time  at  all  places  he  examines.  If  such  mine 
examiner  finds  a  condition  which  constitutes  a  violation  of  a  manda- 
tory health  or  safety  standard  or  any  condition  which  is  hazardous  to 
persons  who  may  enter  or  be  in  such  area,  he  shall  indicate  such 
hazardous  place  by  posting  a  "DAXGER"  sign  conspicuously  at  all 
points  which  persons  entering  such  hazardous  place  would  be  required 
to  pass,  and  shall  notify  the  operator  of  the  mine.  No  person,  other 
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than  an  authorized  representative  of  the  Secretary  or  a  State  mine 
inspector  or  persons  authorized  by  the  operator  to  enter  such  place 
for  the  purpose  of  eliminating  the  hazardous  condition  therein,  shall 
enter  such  place  while  such  sign  is  so  posted.  Upon  completing  his 
examination,  such  mine  examiner  shall  report  the  results  of  his 
examination  to  a  person,  designated  by  the  operator  to  receive  such 
reports  at  a  designated  station  on  the  surface  of  the  mine,  before  other 
persons  enter  the  underground  areas  of  such  mine  to  work  in  such 
shift.  Each  such  mine  examiner  shall  also  record  the  results  of  his 
examination  with  ink  or  indelible  pencil  in  a  book  approved  by  the 
Secretary  kept  for  such  purpose  in  an  area  on  the  surface  of  the  mine 
chosen  by  the  operator  to  minimize  the  danger  of  destruction  by  fire  or 
other  hazard,  and  the  record  shall  be  open  for  inspection  by  interested 
persons. 

(2)  No  person  (other  than  certified  persons  designated  under  this 
subsection)  shall  enter  any  underground  area,  except  during  any  shift, 
unless  an  examination  of  such  area  as  prescribed  in  this  subsection 
has  been  made  within  eight  hours  immediately  preceding  his  entrance 
into  such  area. 

(e)  At  least  once  during  each  coal-producing  shift,  or  more  often 
if  necessary  for  safety,  each  working  section  shall  be  examined  for 
hazardous  conditions  by  certified  persons  designated  by  the  operator 
to  do  so.  Any  such  condition  shall  be  corrected  immediately.  If  such 
condition  creates  an  imminent  danger,  the  operator  shall  withdraw 
all  persons  from  the  area  affected  by  such  condition  to  a  safe  area, 
except  those  persons  referred  to  in  section  104(d)  of  this  Act,  until  the 
danger  is  abated.  Such  examination  shall  include  tests  for  methane 
with  a  means  approved  by  the  Secretary  for  detecting  methane  »nd 
for  oxygen  deficiency  with  a  permissible  flame  safety  lamp  or  other 
means  approved  by  the  Secretary. 

(f )  In  addition  to  the  pre-shift  and  daily  examinations  required  by 
this  section,  examinations  for  hazardous  conditions,  including  tests 
for  methane,  and  for  compliance  with  the  mandatory  health  or  safety 
standards,  shall  be  made  at  least  once  each  week  by  a  certified  person 
designated  by  the  operator  in  the  return  of  each  split  of  air  where  it 
enters  the  main  return,  on  pillar  falls,  at  seals,  in  the  main  return,  at 
least  one  entry  of  each  intake  and  return  aircourse  in  its  entirety,  idle 
workings,  and,  insofar  as  safety  considerations  permit,  abandoned 
areas.  Such  weekly  examination  need  not  be  made  during  any  week  in 
which  the  mine  is  idle  for  the  entire  week,  except  that  such  examina- 
tion shall  be  made  before  any  other  miner  returns  to  the  mine.  The 
person  making  such  examinations  and  tests  shall  place  his  initials  and 
the  date  and  time  at  the  places  examined,  and  if  any  hazardous  con- 
dition is  found,  such  condition  shall  be  reported  to  the  operator 
promptly.  Any  hazardous  condition  shall  be  corrected  immediately. 
If  such  condition  creates  an  imminent  danger,  the  operator  shall  with- 
draw all  persons  from  the  area  affected  by  such  condition  to  a  safe 
area,  except  those  persons  referred  to  in  section  104(d)  of  tlrs  Act. 
until  such  danger  is  abated.  A  record  of  these  examinations,  tests,  and 
actions  taken  shall  be  recorded  in  ink  or  indelible  pencil  in  a  book 
approved  by  the  Secretary  kept  for  such  purpose  in  an  area  on  the 
surface  of  the  mine  chosen  by  the  mine  operator  to  minimize  the 
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danger  of  destruction  by  fire  or  other  hazard,  and  the  record  shall  be 
open  for  inspection  by  interested  persons. 

(g)  At  least  once  each  week,  a  qualified  person  shall  measure  the 
volume  of  air  entering  the  main  intakes  and  leaving  the  main  returns, 
the  volume  passing  through  the  last  open  crosscut  in  any  pair  or  set  of 
developing  entries  and  the  last  open  crosscut  in  any  pair  or  set  of 
rooms,  the  volume  and,  when  the  Secretary  so  prescribes,  the  velocity 
reaching  each  working  face,  the  volume  being  delivered  to  the  intake 
end  of  each  pillar  line,  and  the  volume  at  the  intake  and  return  of  each 
split  of  air.  A  record  of  such  measurements  shall  be  recorded  in  ink  or 
indelible  pencil  in  a  book  approved  by  the  Secretary  kept  for  such 
purpose  in  an  area  on  the  surface  of  the  coal  mine  chosen  by  the  oper- 
ator to  minimize  the  danger  of  destruction  by  fire  or  other  hazard, 
and  the  record  shall  be  open  for  inspection  by  interested  persons. 

(h)(1)  At  the  start  of  each  shift,  tests  for  methane  shall  be  made 
at  each  working  place  immediatelv  before  electrically  operated  equip- 
ment is  energized.  Such  tests  shall  be  made  by  qualified  persons. 
If  1.0  volume  per  centum  or  more  of  methane  is  detected,  electrical 
equipment  shall  not  be  energized,  taken  into,  or  operated  in,  such 
working  place  until  the  air  therein  contains  less  than  1.0  volume  per 
centum  of  methane.  Examinations  for  methane  shall  be  made  during 
the  operation  of  such  equipment  at  intervals  of  not  more  than  twenty 
minutes  during  each  shift,  unless  more  frequent  examinations  are 
required  by  an  authorized  representative*  of  the  Secretary.  In  con- 
ducting such  tests,  such  person  shall  use  means  approved  by  the 
Secretary  for  detecting  methane. 

(2)  If  at  any  time  the  air  at  any  svorking  place,  when  tested  at  a 
point  not  less  than  twelve  inches  from  the  roof,  face,  or  rib,  contains 
1.0  volume  per  centum  or  more  of  methane,  changes  or  adjustments 
shall  be  made  at  once  in  the  ventilation  in  such  mine  so  that  such  air 
shall  contain  less  than  1.0  volume  per  centum  of  methane.  While  such 
changes  or  adjustments  are  underway  and  until  they  have  been 
achieved,  power  to  electric  face  equipment  located  in  such  place  shall 
be  cut  off,  no  other  work  shall  be  permitted  in  such  place,  and  due 
precautions  shall  be  carried  out  under  the  direction  of  the  operator 
or  his  agent  so  as  not  to  endanger  other  areas  of  the  mine.  If  at  any 
time  such  air  contains  1.5  volume  per  centum  or  more  of  methane, 
all  persons,  except  those  referred  to  in  section  104(d)  of  this  Act,  shall 
be  withdrawn  from  the  area  of  the  mine  endangered  thereby  to  a  safe 
area,  and  all  electric  power  shall  be  cut  off  from  the  endangered  area 
of  the  mine,  until  the  air  in  such  working  place  shall  contain  less  than 
1.0  volume  per  centum  of  methane. 

(i)  (1)  If,  when  tested,  a  split  of  air  returning  from  any  working 
section  contains  1.0  volume  per  centum  or  more  of  methane,  changes 
or  adjustments  shall  be  made  at  once  in  the  ventilation  in  the  mine  so 
that  such  returning  air  shall  contain  less  than  1.0  volume  per  centum 
of  methane.  Tests  under  this  paragraph  and  paragraph  (2)  of  this 
subsection  shall  be  made  at  four-hour  intervals  during  each  shift  by 
a  qualified  person  designated  by  the  operator  of  the  mine.  In  making 
such  tests,  such  person  shall  use  means  approved  by  the  Secretary 
for  detecting  methane. 

(2)  If,  when  tested,  a  split  of  air  returning  from  any  working  sec- 
tion contains  1.5  volume  per  centum  or  more  of  methane,  all  persons, 
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except  those  persons  referred  to  in  section  104(d)  of  this  Act,  shall 
be  withdrawn  from  the  area  of  the  mine  endangered  thereby  to  a  safe 
area  and  all  electric  power  shall  be  cut  off  from  the  endangered  area 
of  the  mine,  until  the  air  in  such  split  shall  contain  less  than  1.0 
volume  per  centum  of  methane. 

(3)  In  virgin  territory,  if  the  quantity  of  air  in  a  split  ventilating 
the  active  workings  in  such  territory  equals  or  exceeds  twice  the  mini- 
mum volume  of  air  prescribed  in  subsection  (b)  of  this  section  for  the 
last  open  crosscut,  if  the  air  in  the  split  returning  from  such  workings 
does  not  pass  over  trolley  wires  or  trolley  feeder  wires,  and  if  a  certi- 
fied person  designated  by  the  operator  is  continually  testing  the 
methane  content  of  the  air  in  such  split  during  mining  operations  in 
such  workings,  it  shall  be  necessary  to  withdraw  all  persons,  except 
those  referred  to  in  section  104(d)  of  this  Act,  from  the  area  of  the 
mine  endangered  thereby  to  a  safe  area  and  all  electric  power  shall 
be  cut  off  from  the  endangered  area  only  when  the  air  returning  from 
such  workings  contains  2.0  volume  per  centum  or  more  of  methane. 

(j)  Air  which  has  passed  by  an  opening  of  any  abandoned  area 
shall  not  be  used  to  ventilate  any  working  place  in  the  coal  mine  if 
such  air  contains  0.25  volume  per  centum  or  more  of  methane.  Exami- 
nations of  such  air  shall  be  made  during  the  pre-shift  examination 
required  by  subsection  (d)  of  this  section.  In  making  such  tests,  a 
certified  person  designated  by  the  operator  shall  use  means  approved 
by  the  Secretary  for  detecting  methane.  For  the  purposes  of  this  sub- 
section, an  area  within  a  panel  shall  not  be  deemed  to  be  abandoned 
until  such  panel  is  abandoned. 

(k)  Air  that  has  passed  through  an  abandoned  area  or  an  area 
which  is  inaccessible  or  unsafe  for  inspection  shall  not  be  used  to  venti- 
late any  working  place  in  any  mine.  No  air  which  has  been  used  to 
ventilate  an  area  from  which  the  pillars  have  been  removed  shall  be 
used  to  ventilate  any  working  place  in  a  mine,  except  that  such  air,  if 
it  does  not  contain  0.25  volume  per  centum  or  more  of  methane,  may  be 
used  to  ventilate  enough  advancing  working  places  immediately  adja- 
cent to  the  line  of  retreat  to  maintain  an  orderly  sequence  of  pillar 
recovery  on  a  set  of  entries. 

(1)  The  Secretary  or  his  authorized  representative  shall  require, 
as  an  additional  device  for  detecting  concentrations  of  methane,  that 
a  methane  monitor,  approved  as  reliable  by  the  Secretary  after  the 
operative  date  of  this  title,  be  installed,  when  available,  on  any  electric 
face  cutting  equipment,  continuous  miner,  longwall  face  equipment, 
and  loading  ma-mine,  except  that  no  monitor  shall  be  required  to  be 
installed  on  any  such  equipment  prior  to  the  date  on  which  such 
equipment  is  required  to  be  permissible  under  section  305(a)  of  this 
title.  When  installed  on  any  such  equipment  such  monitor  shall  be 
kept  operative  and  properly  maintained  and  frequently  tested  as  pre- 
scribed by  the  Secretary.  The  sensing  device  of  such  monitor  shall  be 
installed  as  close  to  the  working  face  as  practicable.  Such  monitor 
shall  be  set  to  deenergize  automatically  such  equipment  when  such 
monitor  is  not  operating  properly  and  to  give  a  warning  automatically 
when  the  concentration  of  methane  reaches  a  maximum  percentage 
determined  by  an  authorized  representative  of  the  Secretary  which 
shall  not  be  more  than  1.0  volume  per  centum  of  methane.  An  author- 
ized representative  of  the  Secretary  shall  require  such  monitor  to 
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deenergize  automatically  equipment  on  which  it  is  installed  when  the 
concentration  of  methane  reaches  a  maximum  percentage  determined 
by  such  representative  which  shall  not  be  more  than  2.0  volume  per 
centum  of  methane. 

(m)  Idle  and  abandoned  areas  shall  be  inspected  for  methane  and 
for  oxygen  deficiency  and  other  dangerous  conditions  by  a  certified 
person  with  means  approved  by  the  Secretary  as  soon  as  possible  but 
not  more  than  three  hours  before  other  persons  are  permitted  to  enter 
or  work  in  such  areas.  Persons,  such  as  pumpmen,  who  are  required 
regularly  to  enter  such  areas  in  the  performance  of  their  duties,  and 
who  are  trained  and  qualified  in  the  use  of  means  approved  by  the 
Secretary  for  detecting  methane  and  in  the  use  of  a  permissible  flame 
safety  lamp  or  other  means  approved  by  the  Secretary  for  detecting 
oxygen  deficiency  are  authorized  to  make  such  examinations  for  them- 
selves, and  each  such  person  shall  be  properly  equipped  and  shall 
make  such  examinations  upon  entering  any  sucli  area. 

(n)  Immediately  before  an  intentional  roof  fall  is  made,  pillar 
workings  shall  be  examined  by  a  qualified  person  designated  by  the 
operator  to  ascertain  whether  methane  is  present.  Such  person  shall  use 
means  approved  by  the  Secretary  for  detecting  methane.  If  in  such 
examination  methane  is  found  in  amounts  of  1.0  volume  per  centum 
or  more,  such  roof  fall  shall  not  be  made  until  changes  or  adjustments 
are  made  in  the  ventilation  so  that  the  air  shall  contain  less  than  1.0 
volume  per  centum  of  methane. 

(o)  A  ventilation  system  and  methane  and  dust  control  plan  and 
revisions  thereof  suitable  to  the  conditions  and  the  mining  system  of 
the  coal  mine  and  approved  by  the  Secretary  shall  be  adopted  by  the 
operator  and  set  out  in  printed  form  within  ninety  days  after  the 
operative  date  of  this  title.  The  plan  shall  show  the  type  and  location 
oi  mechanical  ventilation  equipment  installed  and  operated  in  the 
mine,  such  additional  or  improved  equipment  as  the  Secretary  may 
require,  the  quantity  and  velocity  of  air  reaching  each  working  face, 
and  such  other  information  as  the  Secretary  may  require.  Such  plan 
shall  be  reviewed  by  the  operator  and  the  Secretary  at  least  every  six 
months. 

(p)  Each  operator  shall  provide  for  the  proper  maintenance  and 
care  of  the  permissible  flame  safety  lamp  or  any  other  approved  device 
for  detecting  methane  and  oxygen  deficiency  by  a  person  trained  in 
such  maintenance,  and,  before  each  shift,  care  shall  be  taken  to  insure 
that  such  lamp  or  other  device  is  in  a  permissible  condition. 

(q)  Where  areas  are  being  pillared  on  the  operative  date  of  this  title 
without  bleeder  entries,  or  without  bleeder  systems  or  an  equivalent 
means,  pillar  recovery  may  be  completed  in  the  area,  to  the  extent 
approved  by  an  authorized  representative  of  the  Secretary,  if  the 
edges  of  pillar  lines  adjacent  to  active  workings  are  ventilated  with 
sufficient  air  to  keep  the  air  in  open  areas  along  the  pillar  lines  below 
1.0  volume  per  centum  of  methane. 

(r)  Each  mechanized  mining  section  shall  be  ventilated  with  a  sep- 
arate split  of  intake  air  directed  by  overcasts,  undercasts,  or  the 
equivalent,  except  an  extension  of  time,  not  in  excess  of  nine  months, 
may  be  permitted  by  the  Secretary,  under  such  conditions  as  he  may 
prescribe,  whenever  he  determines  that  this  subsection  cannot  be 
complied  with  on  the  operative  date  of  this  title. 
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(s)  In  all  underground  areas  of  a  coal  mine,  immediately  before 
firing  each  shot  or  group  of  multiple  shots  and  after  blasting  is  com- 
pleted, examinations  for  methane  shall  be  made  by  a  qualified  person 
with  means  approved  by  the  Secretary  for  detecting  methane.  If  meth- 
ane is  found  in  amounts  of  1.0  volume  per  centum  or  more,  changes 
or  adjustments  shall  be  made  at  once  in  the  ventilation  so  that  the  air 
shall  contain  loss  than  1.0  volume  per  centum  of  methane.  Xo  shots 
shall  be  fired  until  the  air  contains  less  than  1.0  volume  per  centum 
of  methane. 

(t)  Each  operator  shall  adopt  a  plan  within  sixty  days  after  the 
operative  date  of  this  title  which  shall  provide  that  when  any  mine 
fan  stops,  immediate  action  shall  be  taken  by  the  operator  or  his  agent 
(1)  to  withdraw  all  persons  from  the  working  sections,  (2)  to  cut  off 
the  power  in  the  mine  in  a  timely  manner,  (3)  to  provide  for  restora- 
tion of  power  and  resumption  of  work  if  ventilation  is  restored  within 
a  reasonable  period  as  set  forth  in  the  plan  after  the  working  places 
and  other  active  workings  where  methane  is  likely  to  accumulate  are 
reexamined  by  a  certified  person  to  determine  if  methane  in  amounts 
of  1.0  volume  per  centum  or  more  exists  therein,  and  (4)  to  provide 
for  withdrawal  of  all  persons  from  the  mine  if  ventilation  cannot  be 
restored  within  such  reasonable  time.  The  plan  and  revisions  thereof 
approved  by  the  Secretary  shall  be  set  out  in  printed  form  and  a  copy 
shall  be  furnished  to  the  Secretary  or  his  authorized  representative. 

(u)  Changes  in  ventilation  which  materially  affect  the  main  air 
current  or  any  split  thereof  and  which  may  affect  the  safety  of  persons 
in  the  coal  mine  shall  be  made  only  when  the  mine  is  idle.  Only  those 
persons  engaged  in  making  such  changes  shall  be  permitted  in  the 
mme  during  the  change.  Power  shall  be  removed  from  the  areas 
affected  by  the  change  before  work  starts  to  make  the  change  and  shall 
not  be  restored  until  the  effect  of  the  change  has  been  ascertained  and 
the  affected  areas  determined  to  be  safe  by  a  certified  person. 

(v)  The  mine  foreman  shall  read  and  countersign  promptly  the 
daily  reports  of  the  pre-shift  examiner  and  assistant  mine  foremen, 
and  he  shall  read  and  countersign  promptly  the  weekly  report  covering 
the  examinations  for  hazardous  conditions.  Where  such  reports  dis- 
close hazardous  conditions,  they  shall  be  corrected  promptly.  If  such 
conditions  create  an  imminent  danger,  the  operator  shall  withdraw  all 
persons  from,  or  prevent  any  person  from  entering,  as  the  case  may  be, 
the  area  affected  by  such  conditions,  except  those  persons  referred  to 
in  section  104(d)  of  this  Act,  until  such  danger  is  abated.  The  mine 
superintendent  or  assistant  superintendent  of  the  mine  shall  also  read 
and  countersign  the  daily  and  weekly  reports  of  such  persons. 

(w)  Each  day,  the  mine  foreman  and  each  of  his  assistants  shall 
enter  plainly  and  sign  with  ink  or  indelible  pencil  in  a  book  approved 
by  the  Secretary  provided  for  that  purpose  a  report  of  the  condition 
of  the  mine  or  portion  thereof  under  his  supervision,  which  report 
shall  state  clearly  the  location  and  nature  of  an}7  hazardous  condition 
observed  by  him  or  reported  to  him  during  the  day  and  what  action 
was  taken  to  remedy  such  condition.  Such  book  shall  be  kept  in  an 
area  on  the  surface  of  the  mine  chosen  by  the  operator  to  minimize 
the  danger  of  destruction  by  fire  or  other  hazard,  and  shall  be  open 
for  inspection  by  interested  persons. 
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(x)  Before  a  coal  mine  is  reopened  after  having  been  abandoned  or 
declared  inactive  by  the  operator,  the  Secretary  shall  be  notified,  and 
an  inspection  shall  be  made  of  the  entire  mine  by  an  authorized  repre- 
sentative of  the  Secretary  before  mining  operations  commence. 

(y)(l)  In  any  coal  mine  opened  after  the  operative  date  of  this 
title,  the  entries  used  as  intake  and  return  aircourses  shall  be  separated 
from  belt  haulage  entries,  and  each  operator  of  such  mine  shall  limit 
the  velocity  of  the  air  coursed  through  belt  haulage  entries  to  the 
amount  necessary  to  provide  an  adequate  supply  of  oxygen  in  such 
entries,  and  to  insure  that  the  air  therein  shall  contain  less  than  1.0 
volume  per  centum  of  methane,  and  such  air  shall  not  be  used  to  venti- 
late active  working  places.  Whenever  an  authorized  representative  of 
the  Secretary  finds,  in  the  case  of  any  coal  mine  opened  on  or  prior  to 
the  operative  date  of  this  title  which  has  been  developed  with  more 
than  two  entries,  that  the  conditions  in  the  entries,  other  than  belt 
haulage  entries,  are  such  as  to  permit  adequately  the  coursing  of  intake 
or  return  air  through  such  entries,  (1)  the  belt  haulage  entries  shall 
not  be  used  to  ventilate,  unless  such  entries  are  necessary  to  ventilate, 
active  working  places,  and  (2)  when  the  belt  haulage  entries  are  not 
necessary  to  ventilate  the  active  working  places,  the  operator  of  such 
mine  shall  limit  the  velocity  of  the  air  coursed  through  the  belt  haul- 
age entries  to  the  amount  necessary  to  provide  an  adequate  supply  of 
oxygen  in  such  entries,  and  to  insure  that  the  air  therein  shall  contain 
less  than  1.0  volume  per  centum  of  methane. 

(2)  In  any  coal  mine  opened  on  or  after  the  operative  date  of  this 
title,  or,  in  the  case  of  a  coal  mine  opened  prior  to  such  date,  in  any 
new  working  section  of  such  mine,  where  trolley  haulage  systems  are 
maintained  and  where  trolley  wires  or  trolley  feeder  wires  are  in- 
stalled, an  authorized  representative  of  the  Secretary  shall  require  a 
sufficient  number  of  entries  or  rooms  as  intake  aircourses  in  order  to 
limit,  as  prescribed  by  the  Secretary,  the  velocity  of  air  currents  on 
such  haulageways  for  the  purpose  of  minimizing  the  hazards  associ- 
ated with  fires  and  dust  explosions  in  such  haulageways. 

(z)  (1)  While  pillars  are  being  extracted  in  any  area  of  a  coal  mine, 
such  area  shall  be  ventilated  in  the  manner  prescribed  by  this  section. 
(2)  Within  nine  months  after  the  operative  date  of  this  title,  all 
areas  from  which  pillars  have  been  wholly  or  partially  extracted  and 
abandoned  areas,  as  determined  by  the  Secretary  of  his  authorized 
representative,  shall  be  ventilated  by  bleeder  entries  or  by  bleeder  sys- 
tems or  equivalent  means,  or  be  sealed,  as  determined  by  the  Secretary 
or  his  authorized  representative.  When  ventilation  of  such  areas  is 
required,  such  ventilation  shall  be  maintained  so. as  continuously  to 
dilute,  render  harmless,  and  carry  away  methane  and  other  explosive 
gases  within  such  areas  and  to  protect  the  active  workings  of  the  mine 
from  the  hazards  of  such  methane  and  other  explosive  gases.  Air 
coursed  through  underground  areas  from  which  pillars  have  been 
wholly  or  partially  extracted  which  enters  another  split  of  air  shall 
not  contain  more  than  2.0  volume  per  centum  of  methane,  when  tested 
at  the  point  it  enters  such  other  split.  When  sealing  is  required,  such 
seals  shall  be  made  in  an  approved  manner  so  as  to  isolate  with 
explosion-proof  bulkheads  such  areas  from  the  active  workings  of  the 
mine. 
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(3)  In  the  case  of  mines  opened  on  or  after  the  operative  date  of 
this  title,  or  in  the  case  of  working  sections  opened  on  or  after  such 
date  in  mines  opened  prior  to  such  date,  the  mining  system  shall  be 
designed  in  accordance  with  a  plan  and  revisions  thereof  approved  by 
the  Secretary  and  adopted  by  such  operator  so  that,  as  each  working 
section  of  the  mine  is  abandoned,  it  can  be  isolated  from  the  active 
workings  of  the  mine  with  explosion-proof  seals  or  bulkheads. 

COMIH  STIBLK    MATKHI ALfl    AXI)    ROCK    DUSTING 

Sec.  304.  (a)  Coal  dust,  including  float  coal  dust  deposited  on  rock- 
dusted  surfaces,  loose  coal,  and  other  combustible  materials,  shall  be 
cleaned  up  and  not  be  permitted  to  accumulate  in  active  workings,  or 
on  electric  equipment  therein. 

(b)  Where  underground  mining  operations  in  active  workings  cre- 
ate or  raise  excessive  amounts  of  dust,  water  or  water  with  a  wet- 
ting agent  added  to  it,  or  other  no  less  effective  methods  approved  by 
the  Secretary  or  his  authorized  representative,  shall  be  used  to  abate 
such  dust.  In  working  places,  particularly  in  distances  less  than  forty 
feet  from  the  face,  water,  with  or  without  a  wetting  agent,  or  other 
no  less  effective  methods  approved  by  the  Secretary  or  his  authorized 
representative,  shall  be  applied  to  coal  dust  on  the  ribs,  roof,  and 
floor  to  reduce  dispersibility  and  to  minimize  the  explosion  hazard. 

(c)  All  underground  areas  of  a  coal  mine,  except  those  areas  in 
which  the  dust  is  too  wet  or  too  high  in  incombustible  content  to  prop- 
agate an  explosion,  shall  be  rock  dusted  to  within  forty  feet  of  all 
working  faces,  unless  such  areas  are  inaccessible  or  unsafe  to  enter  or 
unless  the  Secretary  or  his  authorized  representative  permits  an  excep- 
tion upon  his  finding  that  such  exception  will  not  pose  a  hazard  to  the 
miners.  All  crosscuts  that  are  less  than  forty  feet  from  a  working  face 
shall  also  be  rock  dusted. 

(d)  "Where  rock  dust  is  required  to  be  applied,  it  shall  be  distributed 
upon  the  top,  floor,  and  sides  of  all  underground  areas  of  a  coal  mine 
and  maintained  in  such  quantities  that  the  incombustible  content  of 
the  combined  coal  dust,  rock  dust,  and  other  dust  shall  be  not  less  than 
65  per  centum,  but  the  incombustible  content  in  the  return  aircourses 
shall  be  no  less  than  80  per  centum.  Where  methane  is  present  in  any 
ventilating  current,  the  per  centum  of  incombustible  content  of  such 
combined  dusts  shall  be  increased  1.0  and  0.4  per  centum  for  each  0.1 
per  centum  of  methane  where  65  and  80  per  centum,  respectively,  of 
incombustibles  are  required. 

(e)  Subsections  (b)  through  (d)  of  this  section  shall  not  apply  to 
underground  anthracite  mines. 

ELECTRICAL   EQUIPMENT — GENERAL 

Sec.  305.  (a)  (1)  Effective  one  vear  after  the  operative  date  of  this 
title— 

(A)  all  junction  or  distribution  boxes  used  for  making  mul- 
tiple power  connections  in  by  the  last  open  crosscut  shall  be 
permissible ; 

(B)  all  handheld  electric  drills,  blower  and  exhaust  fans,  elec- 
tric pumps,  and  such  other  low  horsepower  electric  face  equip- 
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ment  as  the  Secretary  may  designate  within  two  months  after  the 
operative  date  of  this  title  which  are  taken  into  or  used  inby  the 
last  open  crosscut  of  any  coal  mine  shall  be  permissible ; 

(C)  all  electric  face  equipment  which  is  taken  into  or  used 
inby  the  last  open  crosscut  of  any  coal  mine  classified  under  any 
provision  of  law  as  gassy  prior  to  the  operative  date  of  this  title 
shall  be  permissible;  and 

(D)  all  other  electric  face  equipment  which  is  taken  into  or 
used  inby  the  last  crosscut  of  any  coal  mine,  except  a  coal  mine 
referred  to  in  paragraph  (2)  of  this  subsection,  which  has  not 
been  classified  under  any  provision  of  law  as  a  gassy  mine  prior 
to  the  operative  date  of  this  title  shall  be  permissible. 

(2)  Effective  four  years  after  the  operative  date  of  this  title,  all 
electric  face  equipment,  other  than  equipment  referred  to  in  para- 
graph (1)  (B)  of  this  subsection,  which  is  taken  into  or  used  inby 
the  last  open  crosscut  of  any  coal  mine  which  is  operated  entirely  in 
coal  seams  located  above  the  watertable  and  which  has  not  been  classi- 
fied under  any  provision  of  law  as  a  gassy  mine  prior  to  the  operative 
date  of  this  title  and  in  which  one  or  more  openings  were  made  prior 
to  the  date  of  enactment  of  this  Act,  shall  be  permissible,  except  that 
any  operator  of  such  mine  who  is  unable  to  comply  with  the  provisions 
of  this  paragraph  on  such  effective  date  may  file  with  the  Panel  an 
application  for  a  permit  for  noncompliance  ninety  days  prior  to  such 
date.  If  the  Panel  determines,  after  notice  to  all  interested  persons 
and  an  opportunity  for  a  public  hearing  under  section  5  of  this  Act, 
that  such  application  satisfies  the  provisions  of  paragraph  (10)  of  this 
subsection  and  that  such  operator,  despite  his  diligent  efforts,  will  be 
unable  to  comply  with  such  provisions,  the  Panel  may  issue  to  such 
operator  such  a  permit.  Such  permit  shall  entitle  the  permittee  to  an 
additional  extension  of  time  to  comply  with  the  provisions  of  this 
paragraph  of  not  to  exceed  twenty-four  months,  as  determined  by  the 
Panel,  from  such  effective  date. 

(3)  The  operator  of  each  coal  mine  shall  maintain  in  permissible 
condition  all  electric  face  equipment  required  by  this  subsection  to  be 
permissible  which  is  taken  into  or  used  in  by  the  last  open  crosscut  of 
any  such  mine. 

(4)  Each  operator  of  a  coal  mine  shall,  within  two  months  after 
the  operative  date  of  this  title,  file  with  the  Secretary  a  statement 
listing  all  electric  face  equipment  by  type  and  manufacturer  being 
used  by  such  operator  in  connection  with  mining  operations  in  such 
mine  as  of  the  date  of  such  filing,  and  stating  whether  such  equip- 
ment is  permissible  and  maintained  in  permissible  condition  or  is 
nonpermissible  on  such  date  of  filing,  and,  if  nonpermissible,  whether 
such  nonpermissible  equipment  has  ever  been  rated  as  permissible, 
and  such  other  information  as  the  Secretary  may  require. 

(5)  The  Secretary  shall  promptly  conduct  a  survey  as  to  the  total 
availability  of  new  or  rebuilt  permissible  electric  face  equipment  and 
replacement  parts  for  such  equipment  and,  within  six  months  after 
the  operative  date  of  this  title,  publish  the  results  of  such  survey. 

(6)  Any  operator  of  a  coal  mine  who  is  unable  to  comply  with  the 
provisions  of  paragraph  (1)  (D)  of  this  subsection  within  one  year 
after  the  operative  date  of  this  title  may  file  with  the  Panel  an  appli- 
cation for  a  permit  for  noncompliance.  If  the  Panel  determines  that 
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such  application  satisfies  the  provisions  of  paragraph  (10)  of  this 
subsection,  the  Panel  shall  issue  to  such  operator  a  permit  for  non- 
compliance. Such  permit  shall  entitle  the  permittee  to  an  extension 
of  time  to  comply  with  such  provisions  of  paragraph  (1)  (D)  of  not 
to  exceed  twelve  months,  as  determined  by  the  Panel,  from  the  date 
that  compliance  with  the  provisions  of  paragraph  (1)(D)  of  this 
subsection  is  required. 

(7)  Any  operator  of  a  coal  mine  issued  a  permit  under  paragraph  (6) 
of  this  subsection  who,  ninety  days  prior  to  the  termination  of  such 
permit,  or  renewal  thereof,  determines  that  he  will  be  unable  to 
comply  with  the  provisions  of  paragraph  (1)(D)  of  this  subesction 
upon  the  expiration  of  such  permit  may  file  with  the  Panel  an  applica- 
tion for  renewal  thereof.  Upon  receipt  of  such  application,  the  Panel, 
if  it  determines,  after  notice  to  all  interested  persons  and  an  oppor- 
tunity for  a  public  hearing  under  section  5  of  this  Act,  that  such  appli- 
cation satisfies  the  provisions  of  paragraph  (10)  of  this  subsection 
and  that  such  operator,  despite  his  diligent  efforts,  will  be  unable  to 
comply  with  the  provisions  of  paragraph  (1)(D),  may  renew  the 
permit  for  a  period  not  exceeding  twelve  months. 

(8)  Any  permit  or  renewal  thereof  issued  pursuant  to  this  subsec- 
tion shall  entitle  the  permittee  to  use  such  nonpermissible  electric 
face  equipment  specified  in  the  pennit  during  the  term  of  such  permit. 

(9)  Permits  for  noncompliance  issued  under  paragraphs  (6)  or  (7) 
of  this  subsection  shall,  in  the  aggregate,  not  extend  the  period  of 
noncompliance  more  than  forty-eight  months  after  the  date  of  enact- 
ment of  this  Act. 

(10)  Any  application  for  a  permit  of  noncompliance  filed  under 
this  subsection  shall  contain  a  statement  by  the  operator — 

(A)  that  he  is  unable  to  comply  with  paragraph  (1)  (D)  or 
paragraph  (2)  of  this  subsection,  as  appropriate,  within  the  time 
prescribed ; 

(B)  listing  the  nonpermissible  electric  face  equipment  being 
used  by  such  operator  in  connection  with  mining  operations  in 
such  mine  on  the  operative  date  of  this  title  and  the  date  of  the 
application  by  type  and  manufacturer  for  which  a  noncompliance 
permit  is  requested  and  whether  such  equipment  had  ever  been 
rated  as  permissible ; 

(C)  setting  forth  the  actions  taken  from  and  after  the  opera- 
tive date  of  this  title  to  comply  with  paragraph  (1)  (D)  or  para- 
graph (2)  of  this  subsection,  as  appropriate,  together  with  a  plan 
setting  forth  a  schedule  of  compliance  with  said  paragraphs  for 
each  such  equipment  referred  to  in  such  paragraphs  and  being 
used  by  the  operator  in  connection  with  mining  operations  in  such 
mine  with  respect  to  which  such  permit  is  requested  and  the  means 
and  measures  to  be  employed  to  achieve  compliance;  and 

(D)  including  such  other  information  as  the  Panel  may  require. 

(11)  No  permit  for  noncompliance  shall  be  issued  under  this  sub- 
section for  any  nonpermissible  electric  face  equipment,  unless  such 
equipment  was  being  used  by  an  operator  in  connection  with  the 
mining  operations  in  a  coal  mine  on  the  operative  date  of  this  title. 

(12)  Effective  one  year  after  the  operative  date  of  this  title,  all 
replacement  equipment  acquired  for  use  in  any  mine  referred  to  in 
this  subsection  shall  be  permissible  and  shall  be  maintained  in  a 
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permissible  condition,  and  in  the  event  of  any  major  overhaul  of  any 
item  of  equipment  in  use  one  year  from  the  operative  date  of  this  title 
such  equipment  shall  be  put  in,  and  thereafter  maintained  in,  a  per- 
missible condition,  unless,  in  the  opinion  of  the  Secretary,  such  equip- 
ment or  necessary  replacement  parts  are  not  available. 

(b)  A  copy  of  any  permit  granted  under  this  section  shall  be  mailed 
immediately  to  a  representative  of  the  miners  of  the  mine  to  which  it 
pertains,  and  to  the  public  official  or  agency  of  the  State  charged  with 
administering  State  laws  relating  to  coal  mine  health  and  safety  in 
such  mine. 

(c)  Any  coal  mine  which,  prior  to  the  operative  date  of  this  title, 
was  classed  gassy  under  any  provision  of  law  and  was  required  to  use 
permissible  electric  face  equipment  and  to  maintain  such  equipment 
in  a  permissible  condition  shall  continue  to  use  such  equipment  and 
to  maintain  such  equipment  in  such  condition. 

(d)  All  power-connection  points,  except  where  permissible  power 
connection  units  are  used,  outby  the  last  open  crosscut  shall  be  in 
intake  air. 

(e)  The  location  and  the  electrical  rating  of  all  stationary  electric 
apparatus  in  connection  with  the  mine  electric  system,  including 
permanent  cables,  switchgear,  rectifying  substations,  transformers, 
permanent  pumps  and  trolley  wires  and  trolley  feeder  wires,  and  set- 
tings of  all  direct-current  circuit  breakers  protecting  underground 
trolley  circuits,  shall  be  shown  on  a  mine  map.  Any  changes  made  in 
a  location,  electric  rating,  or  setting  shall  be  promptly  shown  on  the 
map  when  the  change  is  made.  Such  map  shall  be  available  to  an 
authorized  representative  of  the  Secretary  and  to  the  miners  in  such 
mine. 

(f )  All  power  circuits  and  electric  equipment  shall  be  deenergized 
before  work  is  done  on  such  circuits  and  equipment,  except  when 
necessary  for  trouble  shooting  or  testing.  In  addition,  energized  trolley 
wires  may  be  repaired  only  by  a  person  trained  to  perform  electrical 
work  and  to  maintain  electrical  equipment  and  the  operator  of  such 
mine  shall  require  that  such  person  wear  approved  and  tested  insulated 
shoes  and  wireman's  gloves.  No  electrical  work  shall  be  performed  on 
low-,  medium-,  or  high-voltage  distribution  circuits  or  equipment, 
except  by  a  qualified  person  or  by  a  person  trained  to  perform  electrical 
work  and  to  maintain  electrical  equipment  under  the  direct  supervi- 
sion of  a  qualified  person.  Disconnecting  devices  shall  be  locked  out  and 
suitably  tagged  by  the  persons  who  performed  such  work,  except  that, 
in  cases  where  locking  out  is  not  possible,  such  devices  shall  be  opened 
and  suitably  tagged  by  such  persons.  Locks  or  tags  shall  be  removed 
only  by  the  persons  who  installed  them  or,  if  such  persons  are 
unavailable,  by  persons  authorized  by  the  operator  or  his  agent. 

(g)  All  electric  equipment  shall  be  frequently  examined,  tested,  and 
properly  maintained  by  a  qualified  person  to  assure  safe  operating 
conditions.  When  a  potentially  dangerous  condition  is  found  on  elec- 
tric equipment,  such  equipment  shall  be  removed  from  service  until 
such  conditions  is  corrected.  A  record  of  such  examinations  shall  be 
kept  and  made  available  to  an  authorized  representative  of  the  Secre- 
tary and  to  the  miners  in  such  mine. 

(h)  All  electric  conductors  shall  be  sufficient  in  size  and  have  ade- 
quate current-carrying  capacity  and  be  of  such  construction  that  a  rise 
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in  temperature  resulting  from  normal  operation  will  not  damage  the 
insulating  materials. 

(i)  All  electrical  connections  or  splices  in  conductors  shall  be  me- 
chanically and  electrically  efficient,  and  suitable  connectors  shall  be 
used.  All  electrical  connections  or  splices  in  insulated  wire  shall  be 
reinsulated  at  least  to  the  same  degree  of  protection  as  the  remainder 
of  the  wire. 

( j)  Cables  shall  enter  metal  frames  of  motors,  splice  boxes,  and  elec- 
tric compartments  only  through  proper  fittings.  When  insulated  wires 
other  than  cables  pass  through  metal  frames  the  holes  shall  be  substan- 
tially bushed  with  insulated  bushings. 

(k)  All  power  wires  (except  trailing  cables  on  mobile  equipment, 
specially  designed  cables  conducting  high-voltage  power  to  under- 
ground rectifying  equipment  or  transformers,  of  bare  or  insulated 
ground  and  return  wires)  shall  be  supported  on  well-insulated  insu- 
lators and  shall  not  contact  combustible  material,  roof,  or  ribs. 

(1)  Power  wires  and  cables,  except  trolley  wires,  trolley  feeder 
wires,  and  bare  signal  wires,  shall  be  insulated  adequately  and  fully 
protected. 

(m)  Automatic  circuit-breaking  devices  or  fuses  of  the  correct  type 
and  capacity  shall  be  installed  so  as  to  protect  all  electric  equipment 
and  circuits  against  short  circuit  and  overloads.  Three-phase  motors 
on  all  electric  equipment  shall  be  provided  with  overload  protection 
that  will  deenergize  all  three  phases  in  the  event  that  any  phase  is 
overloaded. 

(n)  In  all  main  power  circuits,  disconnecting  switches  shall  be 
installed  underground  within  five  hundred  feet  of  the  bottoms  of 
shafts  and  boreholes  through  which  main  power  circuits  enter  the 
underground  area  of  the  mine  and  within  five  hundred  feet  of  all 
other  places  where  main  power  circuits  enter  the  underground  area  of 
the  mine. 

(o)  All  electric  equipment  shall  be  provided  with  switches  or  other 
controls  that  are  safely  designed,  constructed,  and  installed. 

(p)  Each  ungrounded,  exposed  power  conductor  that  leads  under- 
ground shall  be  equipped  with  suitable  lightning  arresters  of  approved 
type  within  one  hundred  feet  of  the  point  where  the  circuit  enters  the 
mine.  Lightning  arresters  shall  be  connected  to  a  low  resistance 
grounding  medium  on  the  surface  which  shall  be  separated  from  neu- 
tral grounds  by  a  distance  of  not  less  than  twenty-five  feet. 

(q)  No  device  for  the  purpose  of  lighting  any  coal  mine  which  has 
not  been  approved  by  the  Secretary  or  his  authorized  representative 
shall  be  permitted  in  such  mine. 

(r)  An  authorized  representative  of  the  Secretary  may  require  in 
any  mine  that  electric  face  equipment  be  provided  with  devices  that 
will  permit  the  equipment  to  be  deenergized  quickly  in  the  event  of 
an  emergency. 

TRAILING   CABLES 

Sec.  306.  (a)  Trailing  cables  used  in  coal  mines  shall  meet  the 
requirements  established  by  the  Secretary  for  flame-resistant  cables. 

(b)  Short-circuit  protection  for  trailing  cables  shall  be  provided  by 
an  automatic  circuit  breaker  or  other  no  less  effective  device  approved 
by  thev  Secretary  of  adequate  current^interruping  capacity  in  each 
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ungrounded  conductor.  Disconnecting  devices  used  to  disconnect 
power  from  trailing  cables  shall  be  plainly  marked  and  identified  and 
such  devices  shall  be  equipped  or  designed  in  such  a  manner  that 
it  can  be  determined  by  visual  observation  that  the  power  is 
disconnected. 

(c)  When  two  or  more  trailing  cables  junction  to  the  same  distri- 
bution center,  means  shall  be  provided  to  assure  against  connecting 
a  trailing  cable  to  the  wrong  size  circuit  breaker. 

(d)  One  temporary  splice  may  be  made  in  any  trailing  cable.  Such 
trailing  cable  may  only  be  used  for  the  next  twenty-four  hour  period. 
Xo  temporary  splice  shall  be  made  in  a  trailing  cable  within  twenty- 
five  feet  of  the  machine,  except  cable  reel  equipment.  Temporary 
splices  in  trailing  cables  shall  be  made  in  a  workmanlike  manner  and 
shall  be  mechanically  strong  and  well  insulated.  Trailing  cables  or 
hand  cables  which  have  exposed  wires  or  which  have  splices  that  heat 
or  spark  under  load  shall  not  be  used.  As  used  in  this  subsection,  the 
term  "splice"  means  the  mechanical  joining  of  one  or  more  conductors 
that  have  been  severed. 

(e)  When  permanent  splices  in  trailing  cables  are  made,  they  shall 
be — 

(1)  mechanically  strong  with  adequate  electrical  conductivity 
and  flexibility ; 

(2)  effectively  insulated  and  sealed  so  as  to  exclude  moisture; 
and 

(3)  vulcanized  or  otherwise  treated  with  suitable  materials  to 
provide  flame-resistant  qualities  and  good  bonding  to  the  outer 
jacket. 

(f)  Trailing  cables  shall  be  clamped  to  machines  in  a  manner  to 
protect  the  cables  from  damage  and  to  prevent  strain  on  the  electrical 
connections.  Trailing  cables  shall  be  adequately  protected  to  prevent 
damage  by  mobile  equipment. 

(g)  Trailing  cable  and  power  cable  connections  to  junction  boxes 
shall  not  be  made  or  broken  under  load. 

GROUNDING 

Sec.  307.  (a)  All  metallic  sheaths,  armors,  and  conduits  enclosing 
power  conductors  shall  be  electrically  continuous  throughout  and  shall 
be  grounded  by  methods  approved  by  an  authorized  representative  of 
the  Secretary.  Metallic  frames,  casings,  and  other  enclosures  of  electric 
equipment  that  can  become  "alive"  through  failure  of  insulation  or  by 
contact  with  energized  parts  shall  be  grounded  by  methods  approved 
by  an  authorized  representative  of  the  Secretary.  Methods  other  than 
grounding  which  provide  no  less  effective  protection  may  be  permitted 
by  the  Secretary  or  his  authorized  representative. 

(b)  The  frames  of  all  offtrack  direct  current  machines  and  the 
enclosures  of  related  detached  components  shall  be  effectively 
grounded,  or  otherwise  maintained  at  no  less  safe  voltages,  by  methods 
approved  by  an  authorized  representative  of  the  Secretary. 

(c)  The  frames  of  all  stationary  high- voltage  equipment  receiving 
power  from  ungrounded  delta  systems  shall  be  grounded  by  methods 
approved  by  an  authorized  representative  of  the  Secretary. 


736 


148 


(d)  High-voltage  lines,  both  on  the  surface  and  underground,  shall 
be  deenergized  and  grounded  before  work  is  performed  on  them,  except 
that  repairs  may  be  permitted,  in  the  case  of  energized  surface  high- 
voltage  lines,  if  such  repairs  are  made  by  a  qualified  person  in  accord- 
ance with  procedures  and  safeguards,  including,  but  not  limited  to,  a 
requirement  that  the  operator  of  such  mine  provide,  test,  and  maintain 
protective  devices  in  making  such  repairs,  to  be  prescribed  by  the 
Secretary  prior  to  the  operative  date  of  this  title. 

(e)  When  not  in  use,  power  circuits  underground  shall  be  deener- 
gized  on  idle  days  and  idle  shifts,  except  that  rectifiers  and  trans- 
formers may  remain  energized. 

UNDERGROUND    HICH -VOLTAGE    DISTRIBUTION 

Sec.  308.  (a)  High- voltage  circuits  entering  the  underground  area 
of  any  coal  mine  shall  be  protected  by  suitable  circuit  breakers  of  ade- 
quate interrupting  capacity  which  are  properly  tested  and  maintained 
as  prescribed  by  the  Secretary.  Such  breakers  shall  be  equipped  with 
devices  to  provide  protection  against  under- voltage,  grounded  phase, 
short,  circuit,  and  overcurrent. 

(b)  High-voltage  cirucits  extending  underground  and  supplying 
portable,  mobile,  or  stationary  high-voltage  equipment  shall  contain 
either  a  direct  or  derived  neutral  which  shall  be  grounded  through  a 
suitable  resistor  at  the  source  transformers,  and  a  grounding  circuit, 
originating  at  the  grounded  side  of  the  grounding  resistor,  shall  ex- 
tend along  with  the  power  conductors  and  serve  as  a  grounding  con- 
ductor for  the  frames  of  all  high-voltage  equipment  supplied  power 
from  that  circuit,  except  that  the  Secretary  or  his  authorized  repre- 
sentative may  permit  ungrounded  high-voltage  circuits  to  be  extended 
underground  to  feed  stationary  electrical  equipment  if  such  circuits 
are  either  steel  armored  or  installed  in  grounded,  rigid  steel  conduit 
throughout  their  entire  length,  and  upon  his  finding  that  such  excep- 
tion does  not  pose  a  hazard  to  the  miners.  Within  one  hundred  feet  of 
the  point  on  the  surface  where  high-voltage  circuits  enter  the  under- 
ground portion  of  the  mine,  disconnecting  devices  shall  be  installed 
and  so  equipped  or  designed  in  such  a  manner  that  it  can  be  deter- 
mined by  visual  observation  that  the  power  is  disconnected,  except  that 
the  Secretary  or  his  authorized  representative  may  permit  such  devices 
to  be  installed  at  a  greater  distance  from  such  area  of  the  mine  if  he 
determines,  based  on  existing  physical  conditions,  that  such  installa- 
tion will  be  more  accessible  at  a  greater  distance  and  will  not  pose  any 
hazard  to  the  miners. 

(c)  The  grounding  resistor,  where  required,  shall  be  of  the  proper 
ohmic  value  to  limit  the  voltage  drop  in  the  grounding  circuit  external 
to  the  resistor  to  not  more  than  100  volts  under  fault  conditions.  The 
grounding  resistor  shall  be  rated  for  maximum  fault  current  continu- 
ously and  insulated  from  ground  for  a  voltage  equal  to  the  phase-to- 
phase  voltage  of  the  ssytem. 

(d)  Six  months  after  the  operative  date  of  this  title,  high- voltage 
resistance  grounded  systems  shall  include  a  fail  safe  ground  check  cir- 
cuit to  monitor  continuously  the  grounding  circuit  to  assure  continuity 
and  the  fail  safe  ground  check  circuit  shall  cause  the  circuit  breaker 
to  open  when  either  the  ground  or  pilot  check  wire  is  broken,  or  other 
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no  less  effective  device  approved  by  the  Secretary  or  his  authorized 
representative  to  assure  such  continuity,  except  that  an  extension  of 
time,  not  in  excess  of  twelve  months,  may  be  permitted  by  the  Secre- 
tary on  a  mine-by-mine  basis  if  he  determines  that  such  equipment  is 
not  available, 

(e)(1)  Underground  high- voltage  cables  used  in  resistance  grounded 
systems  shall  be  equipped  with  metallic  shields  around  each  power 
conductor,  with  one  or  more  ground  conductors  having  a  total  cross- 
sectional  area  of  not  less  than  one-half  the  power  conductor,  and  with 
an  insulated  internal  or  external  conductor  not  smaller  than  No.  8 
(AWG)  for  the  ground  continuity  check  circuit. 

(2)  All  such  cable  shall  be  adequate  for  the  intended  current  and 
voltage.  Splices  made  in  such  cables  shall  provide  continuity  of  all 
components. 

(f)  Couplers  that  are  used  with  medium-voltage  or  high- voltage 
power  circuits  shall  be  of  the  three-phase  type  with  a  full  metallic 
shell,  except  that  the  Secretary  may  permit,  under  such  guidelines  as 
he  may  prescribe,  no  less  effective  couplers  constructed  of  materials 
other  than  metal.  Couplers  shall  be  adequate  for  the  voltage  and  cur- 
rent expected.  All  exposed  metal  on  the  metallic  couplers  shall 
be  grounded  to  the  ground  conductor  in  the  cable.  The  coupler  shall  be 
constructed  so  that  the  ground  check  continuity  conductor  shall  be 
broken  first  and  the  ground  conductors  shall  be  broken  last  when  the 
coupler  is  being  uncoupled. 

(g)  Single-phase  loads,  such  as  transformer  primaries,  shall  be 
connected  phase  to  phase. 

(h)  All  underground  high- voltage  transmission  cables  shall  be 
installed  only  in  regularly  inspected  aircourses  and  haulageways,  and 
shall  be  covered,  buried,  or  placed  so  as  to  afford  protection  against 
damage,  guarded  where  men  regularly  work  or  pass  under  them 
unless  they  are  six  and  one-half  feet  or  more  above  the  floor  or  rail, 
securely  anchored,  properly  insulated,  and  guarded  at  ends,  and  cov- 
ered, insulated,  or  placed  to  prevent  contact  with  trolley  wires  and 
other  low-voltage  circuits. 

(i)  Disconnecting  devices  shall  be  installed  at  the  beginning  of 
branch  lines  in  high- voltage  circuits  and  equipped  or  designed  in  such 
a  manner  that  it  can  be  determined  by  visual  observation  that  the  cir- 
cuit is  deenergized  when  the  switches  are  open. 

(j)  Circuit  breakers  and  disconnecting  switches  underground  shall 
be.  marked  for  identification. 

(k)  In  the  case  of  high -volt  age  cables  used  as  trailing  cables,  tem- 
porary splices  shall  not  be  used  and  all  permanent  splices  shall  be 
made  in  accordance  with  section  306(e)  of  this  title.  Terminations  and 
splices  in  all  other  hisrh- voltage  cables  shall  be  made  in  accordance 
with  the  manufacturer's  specifications. 

(1)  Frames,  supporting  structures,  and  enclosures  of  stationary, 
portable,  or  mobile  underground  high-voltage  equipment  and  all  high- 
voltage  equipment  supplying  power  to  such  equipment  receiving 
power  from  resistance  grounded  systems  shall  be  effectively  grounded 
to  the  hi  o-h- voltage  ground. 

(m)  Power  center^  ?md  portable  transformers  shall  be  deenergized 
before  they  are  moved  from  one  location  to  another,  except  that,  when 


738 


150 


equipment  powered  by  sources  other  than  such  centers  or  transformers 
is  not  available,  the  Secretary  may  permit  such  centers  and  trans- 
formers to  be  moved  while  energized,  if  he  determines  that  another 
equivalent  or  greater  hazard  may  otherwise  be  created,  and  if  they  are 
moved  under  the  supervision  of  a  qualified  person,  and  if  such  centers 
and  transformers  are  examined  prior  to  such  movement  by  such  per- 
son and  found  to  be  grounded  by  methods  approved  by  an  authorized 
representative  of  the  Secretary  and  otherwise  protected  from  hazards 
to  the  miner.  A  record  shall  be  kept  of  such  examinations.  High-volt- 
age cables,  other  than  trailing  cables,  shall  not  be  moved  or  handled 
at  any  time  while  energized,  except  that,  when  such  centers  and  trans- 
formers are  moved  while  energized  as  permitted  under  this  subsection, 
energized  high- voltage  cables  attached  to  such  centers  and  trans- 
formers may  be  moved  only  by  a  qualified  person  and  the  operator  of 
such  mine  shall  require  that  such  person  wear  approved  and  tested 
insulated  wireman's  gloves. 

UNDERGROUND    LOW-    AND    MIDIl  M-VOI.TAOK    ALTER NA1  IN(J    CURRENT 

(  IRCUITS 

Sec.  309.  (a)  Low-  and  medium-voltage  power  circuits  serving 
three-phase  alternating  current  equipment  shall  be  protected  by 
suitable  circuit  breakers  of  adequate  interrupting  capacity  which  are 
properly  tested  and  maintained  as  prescribed  by  the  Secretary.  Such 
breakers  shall  be  equipped  with  devices  to  provide  protection  against 
under- voltage,  grounded  phase,  short  circuit,  and  over-current. 

(b)  Low-  and  medium-voltage  three-phase  alternating-current  cir- 
cuits used  underground  shall  contain  either  a  direct  or  derived  neutral 
which  shall  be  grounded  through  a  suitable  resistor  at  the  power 
center,  and  a  grounding  circuit,  originating  at  the  grounded  side  of 
the  grounding  resistor,  shall  extend  along  with  the  power  conductors 
and  serve  as  a  grounding  conductor  for  the  frames  of  all  the  electrical 
equipment  supplied  power  from  that  circuit,  except  that  the  Secretary 
or  his  authorized  representative  may  permit  ungrounded  low-  and 
medium-voltage  circuits  to  be  used  underground  to  feed  such  sta- 
tionary electrical  equipment  if  such  circuits  are  either  steel  armored 
or  installed  in  grounded  rigid  steel  conduit  throughout  their  entire 
length.  The  grounding  resistor,  where  required,  shall  be  of  the  proper 
ohmic  value  to  limit  the  ground  fault  current  to  25  amperes.  The 
grounding  resistor  shall  be  rated  for  maximum  fault  current  con- 
tinuously and  insulated  from  ground  for  a  voltage  equal  to  the  phase- 
to-phase  voltage  of  the  system. 

(c)  Six  months  after  the  operative  date  of  this  title,  low-  and 
medium-voltage  resistance  grounded  systems  shall  include  a  fail  safe 
ground  check  circuit  to  monitor  continuously  the  grounding  circuit 
to  assure  continuity  which  ground  check  circuit  shall  cause  the  circuit 
breaker  to  open  when  either  the  ground  or  pilot  check  wire  is  broken, 
or  other  no  less  effective  device  approved  by  the  Secretary  or  his 
authorized  representative  to  assure  such  continuity,  except  that  an 
extension  of  time,  not  in  excess  of  twelve  months,  may  be  permitted 
by  the  Secretary  on  a  mine-by-mine  basis  if  he  determines  that  such 
equipment  is  not  available.  Cable  couplers  shall  be  constructed  so 
that  the  ground  check  continuity  conductor  shall  be  broken  first 
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and  the  ground  conductors  shall  be  broken  last  when  the  coupler  is 
being  uncoupled. 

(d)  Disconnecting  devices  shall  be  installed  in  conjunction  with  the 
circuit  breaker  to  provide  visual  evidence  that  the  power  is  discon- 
nected. Trailing  cables  for  mobile  equipment  shall  contain  one  or 
more  ground  conductors  having  a  cross  sectional  area  of  not  less  than 
one-half  the  power  conductor,  and,  six  months  after  the  operative  date 
of  this  title,  an  insulated  conductor  for  the  ground  continuity  check 
circuit  or  other  no  less  effective  device  approved  by  the  Secretary  or 
his  authorized  representative  to  assure  such  continuity,  except  that  an 
extension  of  time,  not  in  excess  of  twelve  months  may  be  permitted  by 
the  Secretary  on  a  mine-by-mine  basis  if  he  determines  that  such 
equipment  is  not  available.  Splices  made  in  the  cables  shall  provide 
continuity  of  all  components. 

(e)  Single  phase  loads  shall  be  connected  phase  to  phase. 

(f)  Circuit  breakers  shall  be  marked  for  identification. 

(g)  Trailing  cables  for  medium  voltage  circuits  shall  include 
grounding  conductors,  a  ground  check  conductor,  and  ground  metallic 
shields  around  each  power  conductor  or  a  grounded  metallic  shield 
over  the  assembly,  except  that  on  equipment  employing  cable  reels, 
cables  without  shields  may  be  used  if  the  insulation  is  rated  2,000 
volts  or  more. 

TROLLEY  WIRES  AND  TROLLEY  FEEDER  WIRES 

Sec.  310.  (a)  Trolley  wires  and  trolley  feeder  wires  shall  be  provided 
with  cutout  switches  at  intervals  of  not  more  than  2,000  feet  and  near 
the  beginning  of  all  branch  lines. 

(b)  Trolley  wires  and  trolley  feeder  wires  shall  be  provided  with 
overcurrent  protection. 

(c)  Trolley  wire9  and  trolley  feeder  wires,  high- voltage  cables  and 
transformers  shall  not  be  located  in  by  the  last  open  crosscut  and  shall 
be  kept  at  least  150  feet  from  pillar  workings. 

(d)  Trolley  wires,  trolley  feeder  wires,  and  bare  signal  wires  shall 
be  insulated  adequately  where  they  pass  through  doors  and  stoppings, 
and  where  they  cross  other  power  wires  and  cables.  Trolley  wires  and 
trolley  feeder  wires  shall  be  guarded  adequately  (1)  at  all  points 
where  men  are  required  to  work  or  pass  regularly  under  the  wires; 
(2)  on  both  sides  of  all  doors  and  stoppings;  and  (3)  at  man-trip 
stations.  The  Secretary  or  his  authorized  representatives  shall  specify 
other  conditions  where  trolley  wires  and  trolley  feeder  wires  shall  be 
adequately  protected  to  prevent  contract  by  any  person,  or  shall  re- 
quire the  use  of  improved  methods  to  prevent  such  contact.  Temporary 
guards  shall  be  provided  where  trackmen  and  other  persons  work  in 
proximity  to  trolley  wires  and  trolley  feeder  wires. 

FIRE   PROTECTION 

Sec.  311.  (a)  Each  coal  mine  shall  be  provided  with  suitable  fire- 
fighting  equipment  adapted  for  the  size  and  conditions  of  the  mine. 
The  Secretary  shall  establish  minimum  requirements  for  the  type, 
quality,  and  quantity  of  such  equipment,  and  the  interpretations  of 
the  Secretary  or  the  Director  of  the  Bureau  of  Mines  relating  to  such 
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equipment  in  effect  on  the  operative  date  of  this  title  shall  continue  in 
effect  until  modified  or  superseded  by  the  Secretary.  After  every  blast- 
ing operation,  an  examination  shall  be  made  to  determine  whether  fires 
have Tbeen  started. 

(b)  Underground  storage  places  for  lubricating  oil  and  grease  shall 
be  of  fireproof  construction.  Except  for  specially  prepared  materials 
approved  by  the  Secretary,  lubricating  oil  and  grease  kept  in  all 
underground  areas  in  a  coal  mine  shall  be  in  fireproof,  closed  metal 
containers  or  other  no  less  effective  containers  approved  by  the 
Secretary. 

(c)  Underground  transformer  stations,  battery-charging  stations, 
substations,  compressor  stations,  shops,  and  permanent  pumps  shall 
be  housed  in  fireproof  structures  or  areas.  Air  currents  used  to  venti- 
late  st  ructures  or  areas  enclosing  elect  rical  installations  shall  be  coursed 
directly  into  the  return.  Other  underground  structures  installed  in  a 
coal  mine  as  the  Secretary  may  prescribe  shall  be  of  fireproof 
construction. 

(d)  All  welding,  cutting,  or  soldering  with  arc  or  flame  in  all  under- 
ground areas  of  a  coal  mine  shall,  whenever  practicable,  be  con- 
ducted in  fireproof  enclosures.  Welding,  cutting  or  soldering  with  arc 
or  flame  in  other  than  a  fireproof  enclosure  shall  be  done  under  the 
supervision  of  a  qualified  person  who  shall  make  a  diligent  search 
for  fire  during  and  after  such  operations  and  shall,  immediately 
before  and  during  such  operations,  continuously  test  for  methane 
with  means  approved  by  the  Secretary  for  detecting  methane.  Weld- 
ing, cutting,  or  soldering  shall  not  be  conducted  in  air  that  contains 
1.0  volume  per  centum  or  more  of  methane.  Rock  dust  or  suitable  fire 
extinguishers  shall  be  immediately  available  during  such  welding, 
cutting,  or  soldering. 

(e)  Within  one  year  after  the  operative  date  of  this  title,  fire  sup- 
pression devices  meeting  specifications  prescribed  by  the  Secretary 
shall  be  installed  on  unattended  underground  equipment  and  suitable 
fire-resistant;  hydraulic  fluids  approved  by  the  Secretary  shall  be  used 
in  the  hydraulic  systems  of  such  equipment.  Such  fluids  shall  be  used 
in  the  hydraulic  systems  of  other  underground  equipment  unless  fire 
suppression  devices  meeting  specifications  prescribed  by  the  Secretary 
are  installed  on  such  equipment. 

(f)  Deluge-type  water  sprays  or  foam  generators  automatically 
actuated  by  rise  in  temperature,  or  other  no  less  effective  means 
approved  by  the  Secretary  of  controlling  fire,  shall  be  installed  at 
main  and  secondary  belt -conveyor  drives.  Where  sprays  or  foam  gen- 
erators are  used  they  shall  supply  a  sufficient  quantity  of  water  or 
foam  to  control  fires. 

(g)  Underground  belt  conveyors  shall  be  equipped  with  slippage 
and  sequence  switches.  The  Secretary  shall,  within  sixty  days  after  the 
operative  date  of  this  title,  require  that  devices  be  installed  on  all  such 
belts  which  will  give  a  warning  automatically  when  a  fire  occurs 
on  or  near  such  belt.  The  Secretary  shall  prescribe  a  schedule  for 
installing  fire  suppression  devices  on  belt  haulageways. 

(h)  On  and  after  the  operative  date  of  this  title,  all  conveyor  belts 
acquired  for  use  underground  shall  meet  the  requirements  to  be 
established  by  the  Secretary  for  flame-resistant  conveyor  belts. 
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MAPS 


Sec.  312.  (a)  The  operator  of  a  coal  mine  shall  have  in  a  fireproof 
repository  located  in  an  area  on  the  surface  of  the  mine  chosen  by  the 
mine  operator  to  minimize  the  danger  of  destruction  by  fire  or  other 
hazard,  an  accurate  and  up-to-date  map  of  such  mine  drawn  on  scale. 
Such  map  shall  show  the  active  workings,  all  pillared,  worked  out,  and 
abandoned  areas,  except  as  provided  in  this  section,  entries  and  air- 
courses  with  the  direction  of  airflow  indicated  by  arrows,  contour 
lines  of  all  elevations,  elevations  of  all  main  and  cross  or  side  entries, 
dip  of  the  coalbed,  escapeways,  adjacent  mine  workings  within  one 
thousand  feet,  mines  above  or  below,  water  pools  above,  and  either 
producing  or  abandoned  oil  and  gas  wells  located  within  five  hundred 
feet  of  such  mine  and  any  underground  area  of  such  mine,  and  such 
other  information  as  the  Secretary  may  require.  Such  map  shall 
identify  those  areas  of  the  mine  which  have  been  pillared,  worked 
out,  or  abandoned  which  are  inaccessible  or  cannot  be  entered  safely 
and  on  which  no  information  is  available.  Such  map  shall  be  made 
or  certified  by  a  registered  engineer  or  a  registered  surveyor  of  the 
State  in  which  the  mine  is  located.  Such  map  shall  be  kept  up  to  date 
by  temporary  notations  and  such  map  shall  be  revised  and  supple- 
mented at  intervals  prescribed  by  the  Secretary  on  the  basis  of  a 
survey  made  or  certified  by  such  engineer  or  surveyor. 

(b)  The  coal  mine  map  and  any  revision  and  supplement  thereof 
shall  be  available  for  inspection  by  the  Secretary  or  his  authorized 
representative,  by  coal  mine  inspectors  of  the  State  in  which  the 
mine  is  located,  by  miners  in  the  mine  and  their  representatives  and 
by  operators  of  adjacent  coal  mines  and  by  persons  owning,  leasing, 
or  residing  on  surface  areas  of  such  mines  or  areas  adjacent  to  such 
mines.  The  operator  shall  furnish  to  the  Secretary  or  his  authorized 
representative  and  to  the  Secretary  of  Housing  and  Urban  Develop- 
ment, upon  request,  one  or  more  copies  of  such  map  and  any  revision 
and  supplement  thereof.  Such  map  or  revision  and  supplement  thereof 
shall  be  kept  confidential  and  its  contents  shall  not  be  divulged  to  any 
other  person,  except  to  the  extent  necessary  to  carry  out  the  provisions 
of  this  Act  and  in  connection  with  the  functions  and  responsibilities 
of  the  Secretary  of  Housing  and  Urban  Development. 

(c)  Whenever  an  operator  permanently  closes  or  abandons  a  coal 
mine,  or  temporarily  closes  a  coal  mine  for  a  period  of  more  than 
ninety  days,  he  shall  promptly  notify  the  Secretary  of  such  closure. 
Within  sixty  days  of  the  permanent  closure  or  abandonment  of  the 
mine,  or,  when  the  mine  is  temporarily  closed,  upon  the  expiration 
of  a  period  of  ninety  days  from  the  date  of  closure,  the  operator  shall 
file,  with  the  Secretary  a  copy  of  the  mine  map  revised  and  supple- 
mented to  the  date  of  the  closure.  Such  copy  of  the  mine  map  shall  be 
certified  by  a  registered  surveyor  or  registered  engineer  of  the  State  in 
which  the  mine  is  located  and  shall  be  available  for  public  inspection. 


BLASTING    AND    EXPLOSIVES 


Sec.  313.   (a)  Black  blasting  powder  shall  not  be  stored  or  used 
underground.  Mudcaps  (adobes)  or  other  unconfined  shots  shall  not 


be  fired  underground. 
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(b)  Explosives  and  detonators  shall  be  kept  in  separate  containers 
until  immediately  before  blasting.  In  underground  anthracite  mines: 
(1)  mudcaps  or  other  open,  unconfined  shake  shots  may  be  fired,  if 
restricted  to  battery  starting  when  methane  or  a  fire  hazard  is  not 
present,  and  if  it  is  otherwise  impracticable  to  start  the  battery ;  (2) 
open,  unconfined  shakes  shots  in  pitching  veins  may  be  fired,  when  no 
methane  or  fire  hazard  is  present,  if  the  taking  down  of  loose  hanging 
coal  by  other  means  is  too  hazardous;  and  (3)  tests  for  methane  shall 
be  made  immediately  before  such  shots  are  fired  and  if  1.0  volume 
per  centum  or  more  of  methane  is  present,  when  tested,  such  shot 
shall  not  be  made  until  the  methane  content  is  reduced  below  1.0 
volume  per  centum. 

(c)  Except  as  provided  in  this  subsection,  in  all  underground  areas 
of  a  coal  mine  only  permissible  explosives,  electric  detonators  of 
proper  strength,  and  permissible  biasing  devices  shall  be  used  and  all 
explosives  and  blasting  devices  shall  be  used  in  a  permissible  manner. 
Permissible  explosives  shall  be  fired  only  with  permissible  shot  firing 
units.  Only  incombustible  materials  shall  be  used  for  stemming  bore- 
holes. The  Secretary  may,  under  such  safeguards  as  he  may  prescribe, 
permit  the  firing  of  more  than  twenty  shots  and  allow  the  use  of  non- 
permissible  explosives  in  sinking  shafts  and  slopes  from  the  surface 
in  rock.  Nothing  in  this  section  shall  prohibit  the  use  of  compressed 
air  blasting. 

(d)  Explosives  or  detonators  carried  anywhere  underground  in  a 
coal  mine  by  any  person  shall  be  in  containers  constructed  of  non- 
conductive  material,  maintained  in  good  condition,  and  kept  closed. 

(e)  Explosives  or  detonators  shall  be  transported  in  special  closed 
containers  (1)  in  cars  moved  by  means  of  a  locomotive  or  rope,  (2) 
on  belts,  (3)  in  shuttle  cars,  or  (4)  in  equipment  designed  especially 
to  transport  such  explosives  or  detonators. 

(f)  When  supplies  of  explosives  and  detonators  for  use  in  one  or 
more  working  sections  are  stored  underground,  they  shall  be  kept  in 
section  boxes  or  magazines  of  substantial  construction  with  no  metal 
exposed  on  the  inside,  located  at  least  twenty-five  feet  from  roadways 
and  power  wires,  and  in  a  dry,  well  rock-dusted  location  protected 
from  falls  of  roof,  except  in  pitching  beds,  where  it  is  not  possible  to 
comply  with  the  location  requirement,  such  boxes  shall  be  placed  in 
niches  cut  into  the  solid  coal  or  rock. 

(g)  Explosives  and  detonators  stored  in  the  working  places  shall  be 
kept  in  separate  closed  containers  which  shall  be  located  out  of  the  line 
of  blast  and  not  less  than  fifty  feet  from  the  working  face  and  fifteen 
feet  from  any  pipeline,  powerline,  rail,  or  conveyor,  except  that,  if 
kept  in  niches  in  the  rib,  the  distance  from  any  pipeline,  powerline, 
rail,  or  conveyor  shall  be  at  least  five  feet.  Such  explosives  and  deto- 
nators, when  stored,  shall  be  separated  by  a  distance  of  at  least  five 
feet. 

HOISTING    AND    MANTRTPS 

Sec.  314.  (a)  Every  hoist  used  to  transport  persons  at  a  coal  mine 
shall  be  equipped  with  overspeed,  overwind,  and  automatic  stop  con- 
trols. Every  hoist  handling  platforms,  cages,  or  other  devices  used  to 
transport  persons  shall  be  equipped  with  brakes  capable  of  stopping 
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the  fully  loaded  platform,  cage,  or  other  device ;  with  hoisting  cable 
adequately  strong  to  sustain  the  fully  loaded  platform,  cage,  or  other 
device ;  and  have  a  proper  margin  of  safety.  Cages,  platforms,  or  other 
devices  which  are  used  to  transport  persons  in  shafts  and  slopes  shall 
be  equipped  with  safety  catches  or  other  no  less  effective  devices 
approved  by  the  Secretary  that  act  quickly  and  effectively  in  an 
emergency,  and  such  catches  shall  be  tested  at  least  once  every  two 
months.  Hoisting  equipment,  including  automatic  elevators,  that  is 
used  to  transport  persons  shall  be  examined  daily.  Where  persons  are 
transported  into,  or  out  of,  a  coal  mine  by  hoists,  a  qualified  hoisting 
engineer  shall  be  on  duty  while  any  person  is  underground,  except 
that  no  such  engineer  shall  be  required  for  automatically  operated 
cages,  platforms,  or  elevators. 

(b)  Other  safeguards  adequate,  in  the  judgment  of  an  authorized 
representative  of  the  Secretary,  to  minimize  hazards  with  respect  to 
transportation  of  men  and  materials  shall  be  provided. 

(c)  Hoists  shall  have  rated  capacities  consistent  with  the  loads 
handled  and  the  recommended  safety  factors  of  the  ropes  used.  An 
accurate  and  reliable  indicator  of  the  position  of  the  cage,  platform, 
skip,  bucket,  or  cars  shall  be  provided. 

(d)  There  shall  be  at  least  two  effective  methods  approved  by  the 
Secretary  of  signaling  between  each  of  the  shaft  stations  and  the  hoist 
room,  one  of  which  shall  be  a  telephone  or  speaking  tube. 

(e)  Each  locomotive  and  haulage  car  used  in  an  underground  coal 
mine  shall  be  equipped  with  automatic  brakes,  where  space  permits. 
Where  space  does  not  permit  automatic  brakes,  locomotives  and  haul- 
age cars  shall  be  subject  to  speed  reduction  gear,  or  other  similar 
devices  approved  by  the  Secretary  which  are  designed  to  stop  the 
locomotives  and  haulage  cars  with  the  proper  margin  of  safety. 

(f)  All  haulage  equipment  acquired  by  an  operator  of  a  coal  mine 
on  or  after  one  year  after  the  operative  date  of  this  title  shall  be 
equipped  with  automatic  couplers  which  couple  by  impact  and  uncou- 
ple without  the  necessity  of  persons  going  between  the  ends  of  such 
equipment.  All  haulage  equipment  without  automatic  couplers  in  use 
in  a  mine  on  the  operative  date  of  this  title  shall  also  be  so  equipped 
within  four  years  after  the  operative  date  of  this  title. 

EMERGENCY    SHELTERS 

Sec.  315.  The  Secretary  or  an  authorized  representative  of  the 
Secretary  may  prescribe  in  any  coal  mine  that  rescue  chambers,  prop- 
erly sealed  and  ventilated,  be  erected  at  suitable  locations  in  the  mine 
to  which  persons  may  go  in  case  of  an  emergency  for  protection  against 
hazards.  Such  chambers  shall  be  properly  equipped  with  first  aid 
materials,  an  adequate  supply  of  air  and  self-contained  breathing 
equipment,  an  independent  communication  system  to  the  surface,  and 
proper  accommodations  for  the  persons  while  awaiting  rescue,  and 
such  other  equipment  as  the  Secretary  may  require.  A  plan  for  the 
erection,  maintenance,  and  revisions  of  such  chambers  and  the  training 
of  the  miners  in  their  proper  use  shall  be  submitted  by  the  operator 
to  the  Secretary  for  his  approval. 
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COMMUNICATIONS 


Sec.  316.  Telephone  service  or  equivalent  two-way  communication 
facilities,  approved  by  the  Secretary  or  his  authorized  representative, 
shall  be  provided  between  the  surface  and  each  landing  of  main  shafts 
and  slopes  and  between  the  surface  and  each  working  section  of  any 
coal  mine  that  is  more  than  one  hundred  feet  from  a  portal. 

MISCELLANEOUS 

Sec.  317.  (a)  Each  operator  of  a  coal  mine  shall  take  reasonable 
measures  to  locate  oil  and  gas  wells  penetrating  coalbeds  or  any  under- 
ground area  of  a  coal  mine.  When  located,  such  operator  shall  estab- 
lish and  maintain  barriers  around  such  oil  and  gas  wells  in  accordance 
with  State  laws  and  regulations,  except  that  such  barriers  shall  not  be 
less  than  three  hundred  feet  in  diameter,  unless  the  Secretary  or  his 
authorized  representative  permits  a  lesser  barrier  consistent  with  the 
applicable  State  laws  and  regulations  where  such  lesser  barrier  will 
be  adequate  to  protect  against  hazards  from  such  wells  to  the  miners 
in  such  mine,  or  unless  the  Secretary  or  his  authorized  representative 
requires  a  greater  barrier  where  the  depth  of  the  mine,  other  geologic 
conditions,  or  other  factors  warrant  such  a  greater  barrier. 

(b)  Whenever  any  working  place  approaches  within  fifty  feet  of 
abandoned  areas  in  the  mine  as  shown  oy  surveys  made  and  certified 
by  a  registered  engineer  or  surveyor,  or  writhin  two  hundred  feet  of 
any  other  abandoned  areas  of  the  mine  which  cannot  be  inspected  and 
which  may  contain  dangerous  accumulations  of  wTater  or  gas,  or 
within  two  hundred  feet  of  any  workings  of  an  adjacent  mine,  a  bore- 
hole or  boreholes  shall  be  drilled  to  a  distance  of  at  least  twenty  feet 
in  advance  of  the  working  face  of  such  working  place  and  shall  be 
continually  maintained  to  a  distance  of  at  least  ten  feet  in  advance 
of  the  advancing  working  face.  When  there  is  more  than  one  borehole, 
they  shall  be  drilled  sufficiently  close  to  each  other  to  insure  that  the 
advancing  working  face  will  not  accidentally  hole  through  into  aban- 
doned areas  or  adjacent  mines.  Boreholes  shall  also  be  drilled  not  more 
than  eight  feet  apart  in  the  rib  of  such  working  place  to  a  distance  of 
at  least  twenty  feet  and  at  an  angle  of  forty-five  degrees.  Such  rib 
holes  shall  be  drilled  in  one  or  both  ribs  of  such  working  place  as  may 
be  necessary  for  adequate  protection  of  miner's  in  such  place. 

(c)  Xo  person  shall  smoke,  carry  smoking  materials,  matches,  or 
lighters  underground,  or  smoke  in  or  around  oil  houses,  explosives 
magazines,  or  other  surface  areas  where  such  practice  may  cause  a 
fire  or  explosion.  The  operator  shall  institute  a  program,  approved  by 
the  Secretary,  to  insure  that  any  person  entering  the  underground 
area  of  the  mine  does  not  carry  smoking  materials,  matches,  or 
lighters. 

(d)  Persons  underground  shall  use  only  permissible  electric  lamps 
approved  by  the  Secretary  for  portable  illumination.  No  open  flame 
shall  be  permitted  in  the  underground  areas  of  any  coal  mine,  except 
as  permitted  under  section  311  (d)  of  this  title. 

(e)  Within  nine  months  after  the  operative  date  of  this  title,  the 
Secretary  shall  propose  the  standards  under  Which  all  working  places 
in  a  mine  shall  be  illuminated  by  permissible  lighting  wTithin  eighteen 
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months  after  the  promulgation  of  such  standards,  while  persons  are 
working  in  such  places. 

(f)  (!)  Except  as  provided  in  paragraphs  (2)  and  (3)  of  this  sub- 
section, at  least  two  separate  and  distinct  travelable  passageways 
which  are  maintained  to  insure  passage  at  all  times  of  any  person, 
including  disabled  persons,  and  which  are  to  be  designated  as  escape- 
ways,  at  least  one  of  which  is  ventilated  with  intake  air,  shall  be  pro- 
vided from  each  working  section  continuous  to  the  surface  escape  drift 
opening,  or  continuous  to  the  escape  shaft  or  slope  facilities  to  the 
surface,  as  appropriate,  and  shall  be  maintained  in  safe  condition  and 
properly  marked.  Mine  openings  shall  be  adequately  protected  to  pre- 
vent the  entrance  into  the  underground  area  of  the  mine  of  surface 
fires,  fumes,  smoke,  and  flood  water.  Escape  facilities  approved  by 
the  Secretary  or  his  authorized  representative,  property  maintained 
and  frequently  tested,  shall  be  present  at  or  in  each  escape  shaft  or 
slope  to  allow  all  persons,  including  disabled  persons,  to  escape  quickly 
to  the  surface  in  the  event  of  an  emergency. 

(2)  When  new  coal  mines  are  opened,  not  more  than  twenty  miners 
shall  be  allowed  at  any  one  time  in  any  mine  until  a  connection  has 
been  made  between  the  two  mine  openings,  and  such  connections  shall 
be  made  as  soon  as  possible. 

(3)  When  only  one  mine  opening  is  available,  owing  to  final  mining 
of  pillars,  not  more  than  twenty  miners  shall  be  allowed  in  such  mine 
at  any  one  time,  and  the  distance  between  the  mine  opening  and 
working  face  shall  not  exceed  five  hundred  feet. 

(4)  In  the  case  of  all  coal  mines  opened  on  or  after  the  operative 
date  of  this  title,  and  in  the  case  of  all  new  working  sections  opened  on 
or  after  such  date  in  mines  opened  prior  to  such  date,  the  escapeway 
required  by  this  section  to  be  ventilated  with  intake  air  shall  be  sepa- 
rated from  the  belt  and  trolley  haulage  entries  of  the  mine  for  the 
entire  length  of  such  entries  to  the  beginning  of  each  working  section, 
except  that  the  Secretary  or  his  authorized  representative  may  permit 
such  separation  to  be  extended  for  a  greater  or  lesser  distance  so  long 
as  such  extension  does  not  pose  a  hazard  to  the  miners. 

(g)  After  the  operative  date  of  this  title,  all  structures  erected  on 
the  surface  within  one  hundred  feet  of  any  mine  opening  shall  be  of 
fireproof  construction.  Unless  structures  existing  on  or  prior  to  such 
date  which  are  located  within  one  hundred  feet  of  any  mine  opening 
are  of  such  construction,  fire  doors  shall  be  erected  at  "effective  points 
in  mine  openings  to  prevent  smoke  or  fire  from  outside  sources  endan- 
gering miners  underground.  These  doors  shall  be  tested  at  least 
monthly  to  insure  effective  operation.  A  record  of  such  tests  shall  be 
kept  m  an  area  on  the  surface  of  the  mine  chosen  by  the  operator 
to  minimize  the  danger  of  destruction  by  fire  or  other  hazard  and 
shall  be  available  for  inspection  by  interested  persons. 

(h)^  Adequate  measures  shall  be  taken  to  prevent  methane  and  coal 
dust  from  accumulating  in  excessive  concentrations  in  or  on  surface 
coal-handling  facilities,  but  in  no  event  shall  methane  be  permitted 
to  accumulate  in  concentrations  in  or  on  surface  coal-handling  facil- 
ities in  excess  of  limits  established  for  methane  by  the  Secretary 
within  one  year  after  the  operative  date  of  this  title.  Where  coal  is 
dumped  at  or  near  air-intake  openings,  provisions  shall  be  made  to 
avoid  dust  from  entering  the  mine. 
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(i)  Every  operator  of  a  coal  mine  shall  provide  a  program,  approved 
by  the  Secretary,  of  training  and  retraining  of  both  qualified  and 
certified  persons  needed  to  carry  out  functions  prescribed  in  this  Act. 

(j)  An  Authorized  representative  of  the  Secretary  may  require  in 
any  coal  mine  where  the  height  of  the  coalbed  permits  that  electric 
face  equipment,  including  shuttle  cars,  bo  provided  with  substantially 
constructed  canopies  or  cabs  to  protect  the  miners  operating  such 
equipment   from   roof  falls  and  from  rib  and   face  rolls. 

(k)  On  and  after  the  operative  date  of  this  title,  the  opening  of  any 
coal  mine  that  is  declared  inactive  by  its  operator  or  is  permanently 
closed  or  abandoned  for  more  than  ninety  days,  shall  be  sealed  by 
the  operator  in  a  manner  prescribed  by  the  Secretary.  Openings  of 
all  other  mines  shall  be  adequately  protected  in  a  manner  prescribed 
by  the  Secretary  to  prevent  entrance  by  unauthorized  persons. 

(1)  The  Secretary  may  require  any  operator  to  provide  adequate 
facilities  for  the  miners  to  change  from  the  clothes  worn  underground, 
to  provide  for  the  storing  of  such  clothes  from  shift  to  shift,  and  to 
provide  sanitary  and  bathing  facilities.  Sanitary  toilet  facilities  shall 
be  provided  in  the  active  workings  of  the  mine  when  such  surface 
facilities  are  not  readily  accessible  to  the  active  workings. 

(in)  Each  operator  shall  make  arrangements  in  advance  for  obtain- 
ing emergency  medical  assistance  and  transportation  for  injured 
persons.  Emergency  communications  shall  be  provided  to  the  nearest 
point  of  assistance.  Selected  agents  of  the  operator  shall  be  trained  in 
first  aid  and  first  aid  training  shall  be  made  available  to  all  miners. 
Each  coal  mine  shall  have  an  adequate  supply  of  first  aid  equipment 
located  on  the  surface,  at  the  bottom  of  shafts  and  slopes,  and  at  other 
strategic  locations  near  the  working  faces.  In  fulfilling  each  of  the 
requirements  of  this  subsection,  the  operator  shall  meet  at  least  mini- 
mum requirements  prescribed  by  the  Secreatary  of  Health,  Education, 
and  Welfare.  Within  two  months  after  the  operative  date  of  this  title, 
each  operator  shall  file  with  the  Secretary  a  plan  setting  forth  in  such 
detail  as  the  Secretary  may  require  the  manner  in  which  such  operator 
has  fulfilled  the  requirements  in  this  subsection. 

(n)  A  self -rescue  device  approved  by  the  Secretary  shall  be  made 
available  to  each  miner  by  the  operator  which  shall  be  adequate  to 
protect  such  miner  for  one  hour  or  longer.  Each  operator  shall  train 
each  miner  in  the  use  of  such  device. 

(o)  The  Secretary  shall  prescribe  improved  methods  of  assuring 
that  miners  are  not  exposed  to  atmospheres  that  are  deficient  in 
oxygen. 

(p)  Each  operator  of  a  coal  mine  shall  establish  a  check-in  and 
check-out  system  which  will  provide  positive  identification  of  every 
person  underground,  and  will  provide  an  accurate  record  of  the  persons 
in  the  mine  kept  on  the  surface  in  a  place  chosen  to  minimize  the 
danger  of  destruction  by  fire  or  other  hazard.  Such  record  shall  bear  a 
number  identical  to  an  identification  check  that  is  securely  fastened  to 
the  lamp  belt  worn  by  the  person  underground.  The  identification 
check  shall  be  made  of  a  rust  resistant  metal  of  not  less  than  sixteen 
gauge. 

(q)  The  Secretary  shall  require,  when  technologically  feasible,  that 
devices  to  prevent  and  suppress  ignitions  be  installed  on  electric  face 
cutting  equipment. 
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(r)  Whenever  an  operator  mines  coal  from  a  coal  mine  opened 
after  the  operative  date  of  this  title,  or  from  any  new  working  section 
of  a  mine  opened  prior  to  such  date,  in  a  manner  that  requires  the 
construction,  operation,  and  maintenance  of  tunnels  under  any  river, 
stream,  lake,  or  other  body  of  water,  that  is,  in  the  judgment  of  the 
Secretary,  sufficiently  large  to  constitute  a  hazard  to  miners,  such  oper- 
ator shall  obtain  a  permit  from  the  Secretary  which  shall  include  such 
terms  and  conditions  as  he  deems  appropriate  to  protect  the  safety  of 
miners  working  or  passing  through  such  tunnels  from  cave-ins  and 
other  hazards.  Such  permits  shall  require,  in  accordance  with  a  plan 
to  be  approved  by  the  Secretary,  that  a  safety  zone  be  established 
beneath  and  adjacent  to  such  body  of  water.  No  plan  shall  be  approved 
unless  there  is  a  minimum  of  cover  to  be  determined  by  the  Secretary, 
based  on  test  holes  drilled  by  the  operator  in  a  manner  to  be  prescribed 
by  the  Secretary.  No  such  permit  shall  be  required  in  the  case  of  any 
new  working  section  of  a  mine  which  is  located  under  any  water 
resource  reservoir  being  constructed  by  a  Federal  agency  on  the  date 
of  enactment  of  this  Act,  the  operator  of  which  is  required  by  such 
agency  to  operate  in  a  manner  that  adequately  protects  the  safety  of 
miners  working  in  such  section  from  cave-ins  and  other  hazards. 

(s)  An  adequate  supply  of  potable  water  shall  be  provided  for 
drinking  purposes  in  the  active  workings  of  the  mine,  and  such  water 
shall  be  carried,  stored,  and  otherwise  protected  in  sanitary  containers. 

(t)  Within  one  year  after  the  operative  date  of  this  title,  the  Secre- 
tary shall  propose  standards  for  preventing  explosions  from  explosive 
gases  other  than  methane  and  for  testing  for  accumulations  of  such 
gases. 

DEFINITIONS 

Sec.  318.  For  the  purpose  of  this  title  and  title  II  of  this  Act,  the 
term — 

(a)  "certified"  or  "registered"  as  applied  to  any  person  means 
a  person  certified  or  registered  by  the  State  in  which  the  coal  mine 
is  located  to  perform  duties  prescribed  by  such  titles,  except  that, 
in  a  State  where  no  program  of  certification  or  registration  is 
provided  or  where  the  program  does  not  meet  at  least  minimum 
Federal  standards  established  bv  the  Secretary,  such  certification 
or  registration  shall  be  by  the  Secretary; 

(b)  "qualified  person"  means,  as  the  context  requires, 

(1)  an  individual  deemed  qualified  by  the  Secretary  and 
designated  by  the  operator  to  make  tests  and  examinations 
required  by  this  Act ;  and 

(2)  an  individual  deemed,  in  accordance  with  minimum 
requirements  to  be  established  by  the  Secretary,  qualified  by 
training,  education,  and  experience,  to  perform  electrical 
work,  to  maintain  electrical  equipment,  and  to  conduct  exam- 
inations and  tests  of  all  electrical  equipment ; 

(c)  "permissible"  as  applied  to — 

(1)  equipment  used  in  the  operation  of  a  coal  mine,  means 
equipment,  other  than  permissible  electric  face  equipment,  to 
which  an  approval  plate,  label,  or  other  device  is  attached  as 
authorized  by  the  Secretary  and  which  meets  specifications 
which  are  prescribed  by  the  Secretary  for  the  construction 
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and  maintenance  of  such  equipment  and  are  designed  to 
assure  that  such  equipment  will  not  cause  a  mine  explosion 
or  a  mine  fire. 

(2)  explosives,  shot  firing  units,  or  blasting  devices  used 
in  such  mine,  means  explosives,  shot  firing  units,  or  blasting 
devices  which  meet  specifications  which  are  prescribed  by  the 
Secretary,  and 

(3)  the  manner  of  use  of  equipment  or  explosives,  shot 
firing  units,  and  blasting  devices,  means  (he  manner  of  use 
prescribed  by  the  Secretary: 

(d)  "rock  dust"  means  pulverized  limestone,  dolomite,  gypsum, 
anhydrite,  shale,  adobe,  or  other  inert  material,  preferably  light 
colored,  100  per  centum  or  which  will  pass  througn  a  sieve  having 
twenty  meshes  per  linear  inch  and  70  per  centum  or  more  of 
which  will  pass  through  a  sieve  having  two  bundled  meshes  per 
linear  inch;  the  particles  of  which  when  wetted  and  dried  will 
not  cohere  to  form  a  cake  which  will  not  be  dispersed  into  separate 
particles  by  a  light  blast  of  air;  and  which  does  not  contain  more 
then  5  per  centum  of  combustible  matter  or  more  than  a  total  of 
4  per  centum  of  free  and  combined  silica  (Si02),  or,  where  the 
Secretary  finds  that  such  silica  concentrations  are  not  available, 
which  does  not  contain  more  than  5  per  centum  of  free  and 
combined  silica ; 

(e)  "anthracite"  means  coal  with  a  volatile  ratio  equal  to  0.12 
or  less ; 

(f)  "volatile  ratio"  means  volatile  matter  content  divided  by 
the  volatile  matter  plus  the  fixed  carbon; 

(g)  (1)  "working  face"  means  any  place  in  a  coal  mine  in  which 
work  of  extracting  coal  from  its  natural  deposit  in  the  earth  is 
performed  during  the  mining  cycle, 

(2)  "working  place"  means  the  area  of  a  coal  mine  inby  the 
last  open  crosscut. 

(3)  "working  section"  means  all  areas  of  the  coal  mine  from 
the  loading  point  of  the  section  to  and  including  the  working 
faces, 

(4)  "active  workings"  means  any  place  in  a  coal  mine  where 
miners  are  normally  required  to  work  or  travel; 

(h)  "abandoned  areas"  means  sections,  panels,  and  other  areas 
that  are  not  ventilated  and  examined  in  the  manner  required  for 
working  places  under  section  303  of  this  title ; 

(i)  "permissible"  as  applied  to  electric  face  equipment  means 
all  electricallv  operated  equipment  taken  into  or  used  inby  the 
last  open  crosscut  of  an  entry  or  a  room  of  any  coal  mine  the 
electrical  parts  of  which,  including,  but  not  limited  to,  associated 
electrical  equipment,  components,  and  accessories,  are  designed, 
constructed,  and  installed,  in  accordance  with  the  specifications 
of  the  Secretary,  to  assure  that  such  equipment  will  not  cause  a 
mine  explosion  or  mine  fire,  and  the  other  features  of  which  are 
desisted  and  constructed,  in  accordance  with  the  specifications 
of  the  Secretary,  to  prevent,  to  the  greatest  extent  possible,  other 
accidents  in  the  use  of  such  equipment;  and  the  regulations  of 
the  Secretary  or  the  Director  of  the  Bureau  of  Mines  in  effect 
on  the  operative  date  of  this  title  relating  to  the  requirements  for 
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investigation,  testing,  approval,  certification,  and  acceptance  of 
such  equipment  as  permissible  shall  continue  in  effect  until  modi- 
fied or  superseded  by  the  Secretary,  except  that  the  Secretary 
shall  provide  procedures,  including,  where  feasible,  testing,  ap- 
proval, certification,  and  acceptance  in  the  field  by  an  authorized 
representative  of  the  Secretary,  to  facilitate  compliance  by  an 
operator  with  the  requirements  of  section  305(a)  of  this  title 
within  the  periods  prescribed  therein; 

(j)  "low  voltage"  means  up  to  and  including  660  volts;  "me- 
dium voltage"  means  voltages  from  661  to  1,000  volts;  and  "high 
voltage"  means  more  than  1,000  volts ;  and 

[(k)  "respirable  dust"  means  only  dust  particulates  5  microns 
or  less  in  size ;  and] 

(1)  "coal  mine"  includes  areas  of  adjoining  mines  connected 
underground. 

TITLE  IV— BLACK  LUNG  BENEFITS 

Part  A — General 

Sec.  401.  Congress  finds  and  declares  that  there  are  a  significant 
number  of  coal  miners  living  today  who  are  totally  disabled  due  to 
pneumoconiosis  arising  out  of  employment  in  one  or  more  of  the 
Station's  underground  coal  mines;  that  there  are  a  number  of  survi- 
vors of  coal  miners  whose  deaths  were  due  to  this  disease;  and  that 
few  States  provide  benefits  for  death  or  disability  due  to  this  disease 
to  coal  miners  or  their  surviving  dependents.  It  is,  therefore,  the  pur- 
pose of  this  title  to  provide  benefits,  in  cooperation  with  the  States, 
to  coal  miners  who  are  totally  disabled  due  to  pneumoconiosis  and  to 
the  surviving  dependents  of  miners  whose  death  was  due  to  such 
disease;  and  to  ensure  that  in  the  future  adequate  benefits  are  pro- 
vided to  coal  miners  and  their  dependents  in  the  event  of  their  death 
or  total  disability  due  to  pneumoconiosis. 

Sec.  402.  For  purposes  of  this  title — 

(a)  The  term  "dependent"  means  a  wife  or  child  who  is  a 
dependent  as  that  term  is  defined  for  purposes  of  section  8110  of 
title  5,  United  States  Code. 

(b)  The  term  "pneumoconiosis"  means  a  chronic  dust  disease 
of  the  lung  arising  out  of  employment  in  an  underground  coal 
mine. 

(c)  The  term  "Secretary"  where  used  in  part  B  means  the 
Secretary  of  Health.  Education,  and  Welfare,  and  where  used  in 
part  C  means  the  Secretary  of  Labor. 

(d)  The  term  "miner"  means  any  individual  who  is  or  was 
emploved  in  an  underground  coal  mine. 

(e)  The  term  "widow"  means  the  wife  living  with  or  dependent 
for  support  on  the  decedent  at  the  time  of  his  death,  or  living 
apart  for  reasonable  cause  or  because  of  his  desertion,  who  has 
not  remarried. 

(f)  The  tern  "total  disabilitv"  has  the  meaning  given  it  by 
regulations  of  the  Secretary  of  Health,  Education,  and  Welfare, 
but  such  regulations  shall  not  provide  more  restrictive  criteria 
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than  those  applicable  under  Section  223(d)  of  the  Social  Security 
Act. 

Part  B — Claims  ior  Benefits  Filed  om  ob  Be* ore 
December  31,   L972 

Sec.  411.  (a)  The  Secretary  shall,  in  accordance  with  the  provisions 
of  this  part,  and  the  regulations  promulgated  by  him  under  this  part, 
make  payments  of  benefits  in  respect  of  total  disability  of  any  miner 
due  to  pneumoconiosis,  and  in  respect  of  the  death  of  any  miner  whose 
death  was  due  to  pneumoronio.  is. 

(b)  The  Secretary  shall  by  regulation  prescribe  standards  for 
determining  for  purposes  of  section  411(a)  v  hether  a  miner  is  totally 
disabled  due  to  pneumoconiosis  ami  for  determining  whether  the  death 
of  a  miner  was  due  to  pneumoconiosis.  Regulations  required  by  this 
subsection  shall  be  promulgated  and  published  in  the  Federal  "Refiner 
at  the  earliest  practicable  date  after  the  date  of  enactment  of  this  title, 
and  in  no  event  later  than  the  end  of  the  third  month  following  the 
month  in  which  this  f  itie  is  enacted.  Such  regulations  may  be  modified 
or  additional  regulations  promulgated  from  time  to  time  thereafter. 

(c)  For  purposes  of  this  section — 

(1)  if  a  miner  who  is  suffering  or  Buffered  from  pneumoconiosis 
was  employed  for  ten  years  or  more  in  one  or  more  underground 
coal  mines  there  shall  be  a  rebuttable  presumption  that  his 
pneumoconiosis  arose  out  of  such  employment ; 

(2)  if  a  deceased  miner  was  employed  for  ten  yo?rs  or  more  in 
one  or  more  underground  coal  mines  and  died  from  a  respirable 
disease  there  shall  be  a  rebuttable  presumption  that  his  death  was 
due  ot  pneumoconiosis;  and 

(3)  if  a  miner  is  suffering  or  suffered  from  a  chronic  dust 
disease  of  the  lung  which  (A)  when  diagnosed  by  chest  roent- 
genogram, yields  one  or  more  large  opacities  (greater  than  me 
centimeter  in  diameter)  and  would  be  classified  in  category  A, 
B,  or  0  in  the  International  Classification  of  Kadiographs  of  the 
Pneumoconioses  by  the  International  Labor  Organization,  (B) 
when  diagnosed  by  biopsy  or  autopsy,  yields  massive  lesions  in 
the  lung,  or  (C)  when  diagnosis  is  made  by  other  mtans,  would 
be  a  condition  which  could  reasonably  be  expected  to  yield  results 
described  in  clause  (A)  or  (B)  if  diagnosis  had  been  made  in  the 
manner  prescribed  in  clause  (A)  or  (B),  then  there  shall  b2  an 
irrebuttable  presumption  that  he  is  totally  disabled  due  to  pneu- 
moconiosis or  that  his  death  was  due  to  pneumoconiosis,  as  the 
case  may  be. 

(d)  Nothing  in  subsection  (c)  shall  be  deemed  to  affect  the  applica- 
bility of  subsection  (a)  in  the  case  of  a  claim  where  the  presumptions 
provided  for  therein  are  inapplicable. 

Sec.  412.  (a)  Subject  to  the  provisions  Ox  subsection  (b)  of  this 
section,  benefit  payments  shall  be  made  by  the  Secretary  under  this 
part  as  follows  : 

(1)  In  the  case  of  totai  disability  of  a  miner  due  to  pneumoconiosis, 
the  disabled  miner  shall  be  paid  benefits  during  the  disability  at  a  rate 
equal  to  50  per  centum  of  the  minimum  monthly  payment  to  which  a 
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Federal  employee  in  grade  GS-2,  who  is  totally  disabled,  is  entitled  at 
the  time  of  payment  under  chapter  81  of  title  5,  United  States  Code. 

(2)  In  the  case  of  death  of  a  miner  due  to  pneumoconiosis  or  of  a 
miner  receiving  benefits  under  this  part,  benefits  shall  be  paid  to  his 
widow  (if  any)  at  the  rate  the  deceased  miner  would  receive  such 
benefits  if  he  were  totally  disabled. 

(3)  In  the  case  of  an  individual  entitled  to  benefit  payments  under 
clause  (1)  or  (2)  of  this  subsection  who  has  one  or  more  dependents, 
the  benefit  payments  shall  be  increased  at  the  rate  of  50  per  centum  of 
such  benefit  payments,  if  such  individual  has  one  dependent,  75  per 
centum  if  such  individual  has  two  dependents,  and  100  per  centum  if 
such  individual  has  three  or  more  dependents. 

(b)  Notwithstanding  subsection  (a),  benefit  payments  under  this 
section  to  a  miner  or  his  widow  shall  be  reduced,  on  a  monthly  or 
other  appropriate  basis,  by  an  amount  equal  to  any  payment  received 
by  such  miner  or  his  widow  under  the  workmen's  compensation, 
unemployment  compensation,  or  disability  insurance  laws  of  his  State 
on  account  of  the  disability  of  such  miner,  and  the  amount  by  which 
such  payment  would  be  reduced  on  account  of  excess  earnings  of  such 
miner  under  section  203  (b)  through  (1)  of  the  Social  Security  Act  if 
the  amount  paid  were  a  benefit  payable  under  section  202  of  such  Act. 

(c)  Benefits  payable  under  this  part  shall  be  deemed  not  to  be 
income  for  purposes  of  the  Internal  Revenue  Code  of  1954. 

Sec.  413.  (a)  Except  as  otherwise  provided  in  section  414  of  this 
part,  no  payment  of  benefits  shall  be  made  under  this  part  except  pur- 
suant to  a  claim  filed  therefor  on  or  before  December  31, 1972,  in  such 
manner,  in  such  form,  and  containing  such  information,  as  the  Secre- 
tary shall  by  regulation  prescribe. 

(b)  In  carrying  out  the  provisions  of  this  part,  the  Secretary  shall 
to  the  maximum  extent  feasible  (and  consistent  with  the  provisions  of 
this  part)  utilize  the  personnel  and  procedures  he  uses  in  determining 
entitlement  to  disability  insurance  benefit  payments  under  section  223 
of  the  Social  Security  Act.  Claimants  under  this  part  shall  be  reim- 
bursed for  reasonable  medical  expenses  incurred  by  them  in  establish- 
ing their  claims.  For  purposes  of  determining  total  disability  under 
this  part,  the  provisions  of  subsections  (a),  (b),  (c),  (d),  and  (g)  of 
section  221  of  such  Act  shall  be  applicable. 

(c)  No  claim  for  benefits  under  this  section  shall  be  considered 
unless  the  claimant  has  also  filed  a  claim  under  the  applicable  State 
workmen's  compensation  lawT  prior  to  or  at  the  same  time  his  claim 
was  filed  for  benefits  under  this  section ;  except  that  the  foregoing  pro- 
visions of  this  paragraph  shall  not  apply  in  any  case  in  which  the  filing 
of  a  claim  under  such  law  would  clearly  be  futile  because  the  period 
within  which  such  a  claim  may  be  filed  thereunder  has  expired  or 
because  pneumoconiosis  is  not  compensable  under  such  law,  or  in  any 
other  situation  in  which,  in  the  opinion  of  the  Secretary,  the  filing  of 
a  claim  would  clearly  be  futile. 

Sec.  414.  (a)  No  claim  for  benefits  under  this  part  on  account  of 
total  disability  of  a  miner  shall  be  considered  unless  it  is  filed  on  or 
before  December  31,  1972,  or,  in  the  case  of  claimant  who  is  a  widow, 
within  six  months  after  the  death  of  her  husband  or  by  December  31, 
1972,  whichever  is  the  later. 
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(b)  No  benefits  shall  be  paid  under  this  part  after  December  31, 
1972,  if  the  claim  therefor  was  filed  after  December  31, 1971. 

(c)  No  benefits  under  this  parr  shall  be  payable  for  any  period 
prior  to  the  date  a  claim  therefor  is  filed. 

(d)  Xo  benefits  shall  be  paid  under  this  part  to  the  residents  of  any 
State  which,  after  the  date  of  enactment  of  this  Act,  reduces  the  bene- 
fits payable  to  persons  eligible  to  receive  benefits  under  this  part, 
under  its  State  laws  which  are  applicable  to  its  general  work  force 
with  regard  to  workmen's  compensation,  unemployment  compensa- 
tion, or  disability  insurance. 

(e)  No  benefits  shall  be  payable  to  a  widow  under  this  part  on 
account  of  the  death  of  a  miner  unless  (1)  benefits  under  this  part 
were  being  paid  to  such  miner  with  respect  to  disability  due  to  pneu- 
moconiosis prior  to  his  death,  or  (2)  the  death  of  such  miner  occurred 
prior  to  January  1, 1973. 

Part  C — Claims  for   Benefits  After   December  82,  1972 

Sec.  421.  (a)  On  and  after  January  1.  1973,  any  claim  for  benefits 
for  death  or  total  disability  due  to  pneumoconiosis  shall  be  filed  pur- 
suant to  the  applicable  State  workmen's  compensation  law,  except  that 
during  any  period  when  miners  or  their  surviving  widows  are  not 
covered  by  a  State  workmen's  compensation  law  which  provides  ade- 
quate coverage  for  pneumoconiosis  they  shall  be  entitled  to  claim 
benefits  under  this  part. 

(b)  (1)  For  purposes  of  this  section,  a  State  workmen's  compensa- 
tion law  shall  not  be  deemed  to  provide  adequate  coverage  for  pneu- 
moconiosis during  any  period  unless  it  is  included  in  the  list  of  State 
laws  found  by  the  Secretary  to  provide  such  adequate  coverage  during 
such  period.  The  Secretary  shall,  no  later  than  October  1,  1972,  pub- 
lish in  the  Federal  Register  a  list  of  State  workmen's  compensation 
laws  which  provide  adequate  coverage  for  pneumoconiosis  and  shall 
revise  and  republish  in  the  Federal  Register  such  list  from  time  to 
time,  as  may  be  appropriate  to  reflect  changes  in  such  State  laws  due 
to  legislation  or  judicial  or  administrative  interpretation. 

(2)  The  Secretary  shall  include  a  State  workmen's  compensation 
law  on  such  list  during  any  period  only  if  he  finds  that  during  such 
period  under  such  law — 

(A)  benefits  must  be  paid  for  total  disability  or  death  of  a 
miner  due  to  pneumoconiosis ; 

(B)  the  amount  of  such  cash  benefits  is  substantially  equivalent 
to  or  greater  than  the  amount  of  benefits  prescribed  by  section 
412(a)  of  this  title; 

(C)  the  standards  for  determining  death  or  total  disability  due 
to  pneumoconiosis  are  substantially  equivalent  to  those  estab- 
lished by  section  411,  and  by  the  regulations  of  the  Secretary  of 
Health,  Education,  and  Welfare  promulgated  thereunder; 

(D)  any  claim  for  benefits  on  account  of  total  disability  oi 
death  of  a  miner  due  to  pneumoconiosis  is  deemed  to  be  timely 
filed  if  such  claim  is  filed  within  three  years  of  the  discovery  of 
total  disability  due  to  pneumoconiosis,  or  the  date  of  such  death, 
as  the  case  may  be ; 
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(E)  there  are  in  effect  provisions  with  respect  to  prior  and 
successor  operators  which  are  substantially  equivalent  to  the  pro- 
visions contained  in  section  422  (i)  of  this  part ;  and 

(F)  there  are  applicable  such  other  provisions,  regulations  or 
interpretations,  which  are  consistent  with  the  provisions  con- 
tained in  Public  Law  803,  69th  Congress  (44  Stat.  1424,  approved 
March  4,  1927),  as  amended,  which  are  applicable  under  section 
422(a),  but  are  not  inconsistent  with  any  of  the  criteria  set  forth 
in  subparagraphs  (A)  through  (E)  of  this  paragraph,  as  the 
Secretary,  in  accordance  with  regulations  promulgated  by  him, 
determines  to  be  necessary  or  appropriate  to  assure  adequate  com- 
pensation for  total  disability  or  death  due  to  pneumoconiosis. 

The  action  of  the  Secretary  in  including  or  failing  to  include  any  State 
workmen's  compensation  law  on  such  list  shall  be  subject  to  judicial 
review  exclusively  in  the  United  States  court  of  appeals  for  the  circuit 
in  which  the  State  is  located  or  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia. 

Sec.  422.  (a)  During  any  period  after  December  31,  1972,  in  which 
a  State  workmen's  compensation  law  is  not  included  on  the  list  pub- 
lished by  the  Secretary  under  section  421(b)  of  this  part,  the  provi- 
sions of  Public  Law  803,  69th  Congress  (44  Stat.  1424,  approved 
March  4,  1927),  as  amended  (other  than  the  provisions  contained  in 
sections  1,  2,  3, 4, 7,  8,  9, 10, 12, 13, 29,  30,  31,  32,  33,  37,  38,  41, 43, 44, 45, 
46,  47,  48,  49,  50,  and  51  thereof)  shall  (except  as  otherwise  provided  in 
this  subsection  and  except  as  the  Secretary  shall  by  regulation  other- 
wise provide),  be  applicable  to  each  operator  of  an  underground  coal 
mine  in  such  State  with  respect  to  death  or  total  disability  due  to 
pneumoconiosis  arising  out  of  employment  in  such  mine.  In  adminis- 
tering this  part,  the  Secretary  is  authorized  to  prescribe  in  the  Federal 
Kegister  such  additional  provisions,  not  inconsistent  with  those  specifi- 
cally excluded  by  this  subsection,  as  he  deems  necessary  to  pro\ide  for 
the  payment  of  benefits  by  such  operator  to  persons  entitled  thereto  as 
provided  in  this  part  and  thereafter  those  provisions  shall  be  appli- 
cable to  such  operator. 

.  (b)  During  any  such  period  each  such  operator  shall  be  liable  for 
and  shall  secure  the  payment  of  benefits,  as  provided  in  this  section 
and  section  423  of  this  part. 

(c)  Benefits  shall  be  paid  during  such  period  by  each  such  operator 
under  this  section  to  the  categories  of  persons  entitled  to  benefits  under 
section  412(a)  of  this  title  in  accordance  with  the  regulations  of  the 
Secretary  and  the  Secretary  of  Health,  Education,  and  Welfare  ap- 
plicable under  this  section :  Provided,  That  except  as  provided  in  sub- 
section (i)  of  this  section,  no  benefit  shall  be  payable  by  any  operator 
on  account  of  death  or  total  disability  due  to  pneumoconiosis  which 
did  not  arise,  at  least  in  part,  out  of  employment  in  a  mine  during  the 
period  when  it  was  operated  by  such  operator. 

(d)  Benefits  payable  under  this  section  shall  be  paid  on  a  monthly 
basis  and,  except  as  otherwise  provided  in  this  section,  such  payments 
shall  be  equal  to  the  amounts  specified  in  section  412(a)  of  this  title. 

(e)  No  payment  of  benefits  shall  be  required  under  this  section : 
(1)   except  pursuant  to  claim  filed  therefor  in  such  manner,  in 

such  form,  and  containing  such  information,  as  the  Secretary 
shall  by  regulation  prescribe ; 
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(2)  for  any  period  prior  to  January  1,  1973;  or 

(3)  for  any  period  after  seven  years  after  the  date  of  enact- 
ment of  this  Act. 

(f)  Any  claim  for  benefits  under  this  section  shall  be  filed  within 
three  years  of  the  discovery  of  total  disability  due  to  pneumoconiosis 
or,  in  the  case  of  death  due  to  pneumoconiosis,  the  date  of  such  death. 

(g)  The  amount  of  benefits  payable  under  this  section  shall  be 
reduced,  on  a  monthly  or  other  appropriate  basis,  by  the  amount  of 
any  compensation  received  under  or  pursuant  to  any  Federal  or  State 
workmen's  compensation  law  because  of  death  or  disability  due  to 
pneumoconiosis. 

(h)  The  regulations  of  the  Secretary  of  Health,  Education,  and 
Welfare  promulgated  under  section  411  of  this  title  shall  also  be 
applicable  to  claims  under  this  section.  The  Secretary  of  Labor  shall 
by  regulation  establish  standards,  which  may  include  appropriate 
presumptions,  for  determining  whether  pneumoconiosis  arose  out  of 
employment  in  a  particular  underground  coal  mine  or  mines.  The 
Secretary  may  also,  by  regulation,  establish  standards  for  appor- 
tioning liability  for  benefits  under  this  subsection  among  more  than 
one  operator,  where  such  apportionment  is  appropriate. 

(i)  (1)  During  any  period  in  which  this  section  is  applicable  with 
respect  to  a  coal  mine  an  operator  of  such  mine  who,  after  the  date 
of  enactment  of  this  title,  acquired  such  mine  or  substantially  all  the 
assets  thereof  from  a  person  (hereinafter  referred  to  in  this  para- 
graph as  a  "prior  operator")  who  was  an  operator  of  such  mine  on 
or  after  the  operative  date  of  this  title  shall  be  liable  for  and  shall, 
in  accordance  with  section  4*23  of  this  part,  secure  the  payment  of 
all  benefits  which  would  have  l>een  payable  by  the  prior  operator 
under  this  section  with  respect  to  miners  previously  employed  in 
such  mine  if  the  acquisition  had  not  occurred  and  the  prior  operator 
had  continued  to  operate  such  mine. 

(2)  Nothing  in  this  subsection  shall  relieve  any  prior  operator  of 
any  liability  under  this  section. 

Sec.  423.  (a)  During  any  period  in  which  a  State  workmen's  com- 
pensation law  is  not  included  on  the  list  published  by  the  Secretary 
Under  section  421(b)  each  operator  of  an  underground  coal  mine  in 
such  State  shall  secure  the  payment  of  benefits  for  which  he  is  liable 
under  section  422  by  (1)  qualifying  as  a  self- insurer  in  accordance 
with  regulations  prescribed  by  the  Secretary,  or  (2)  insuring  and 
keeping  insured  the  payment  of  such  benefits  with  any  stock  company 
or  mutual  company  or  association,  or  with  any  other  person  or  fund, 
including  any  State  fund,  while  such  company,  association,  person 
or  fund  is  authorized  under  the  laws  of  any  State  to  insure  workmen's 
compensation. 

(b)  In  order  to  meet  the  requirements  of  clause  (2)  of  subsection 
(a)  of  this  section,  every  policy  or  contract  of  insurance  must 
contain — 

(1)  a  provision  to  pay  benefits  required  under  section  422,  not- 
withstanding the  provisions  of  the  State  workmen's  compensa- 
tion law  which  may  provide  for  lesser  payments; 

(2)  a  provision  that  insolvency  or  bankrupty  of  the  operator 
or  discharge  therein  (or  both)  shall  not  relieve  the  carrier  from 
liability  for  such  payments ;  and 


755 


16(7 

(3)   such  other  provisions  as  the  Secretary,  by  regulation,  may 
require. 

(c)  No  policy  or  contract  of  insurance  issued  by  a  carrier  to  comply 
with  the  requirements  of  clause  (2)  of  subsection  (a)  of  this  subsec- 
tion shall  be  canceled  prior  to  the  date  specified  in  such  policy  or  con- 
tract for  its  expiration  until  at  least  thirty  days  have  elapsed  after 
notice  of  cancellation  has  been  sent  by  registered  or  certified  mail  to 
the  Secretary  and  to  the  operator  at  his  last  known  place  of  business. 

Sec.  424.  If  a  totally  disabled  miner  or  a  widow  is  entitled  to  bene- 
fits under  section  422  and  (1)  an  operator  liable  for  such  benefits  has 
not  obtained  a  policy  or  contract  of  insurance,  or  qualified  as  a  self- 
insurer,  as  required  by  section  423,  or  such  operator  has  not  paid  such 
benefits  within  a  reasonable  time,  or  (2)  there  is  no  operator  who  was 
required  to  secure  the  payment  of  such  benefits,  the  Secretary  shall 
pay  such  miner  or  such  widow  the  benefits  to  which  he  or  she  is  so 
entitled.  In  a  case  referred  to  in  clause  (1),  the  operator  shall  be  liable 
to  the  United  States  in  a  civil  action  in  an  amount  equal  to  the  amount 
paid  to  such  miner  or  his  widow  under  this  title. 

Sec.  425.  With  the  consent  and  cooperation  of  State  agencies 
charged  with  administration  of  State  workmen's  compensation  laws, 
the  Secretary  may,  for  the  purpose  of  carrying  out  his  functions  and 
duties  under  section  422,  utilize  the  services  of  State  and  local  agen- 
cies and  their  employees  and,  notwithstanding  any  other  provision  of 
law,  may  advance  funds  to  or  reimburse  such  State  and  local  agencies 
and  their  employees  for  services  rendered  for  such  purposes. 

Sec.  426.  (a)  The  Secretary  of  Labor  and  the  Secretary  of  Health, 
Education,  and  Welfare  are  authorized  to  issue  such  regulations  as 
each  deems  appropriate  to  carry  out  the  provisions  of  this  title.  Such 
regulations  shall  be  issued  in  conformity  with  section  553  of  title  5  of 
the  United  States  Code,  notwithstanding  subsection  (a)  thereof. 

(b)  Within  120  clays  following  the  convening  of  each  session  of 
Congress  the  Secretary  of  Health,  Education,  and  Welfare  shall  sub- 
mit to  the  Congress  an  annual  report  upon  the  subject  matter  of  part 
B  of  this  title,  and,  after  January  1,  1973,  the  Secretary  of  Labor 
shall  also  submit  such  a  report  upon  the  subject  matter  of  part  C  of 
this  title. 

(c)  Nothing  in  this  title  shall  relieve  any  operator  of  the  duty  to 
comply  with  any  State  workmen's  compensation  law,  except  insofar 
as  such  State  law  is  in  conflict  with  the  provisions  of  this  title  and 
the  Secretary  by  regulation,  so  prescribes.  The  provisions  of  any  State 
workmen's  compensation  law  which  provide  greater  benefits  than  the 
benefits  payable  under  this  title  shall  not  thereby  be  construed  or  held 
to  be  in  conflict  with  the  provisions  of  this  title. 

TITLE  V— ADMINISTRATION 

RESEARCH 

Sec  501  (a)  The  Secretary  of  the  Interior  and  the  Secretary  of 
Health,  Education,  and  [Welfare,]  Welfare  through  the  National 
Institute  for  Occupational  Safety  and  Health  established  under  the 
Occupational  Safety  and  Health  Act  of  1970  as  appropriate,  shall 
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conduct  such  studies,  research,  experiments,  and  demonstrations  as 
may  be  appropriate — 

(1)  to  improve  working  conditions  and  practices  in  [coal] 
mines,  and  to  prevent  accidents  and  occupational  diseases  orig- 
inating  in  the  [coal]  mining  industry; 

(2)  to  develop  new  or  improved  methods  of  recovering  persons 
in  [coal]   mines  after  an  accident; 

(3)  to  develop  new  or  Unproved  means  and  methods  of  com- 
munication from  the  surface  to  the  underground  area  of  a  [coal] 
mine ; 

(4)  to  develop  new  or  improved  means  and  methods  of  reduc- 
ing concentrations  of  respirahle  dust  in  the  mine  atmosphere  of 
active  workings  of  the  [coal]  mine; 

(5)  to  develop  epidemiological  information  to  (A)  identify 
and  define  positive  factors  involved  in  occupational  diseases  of 
miners.  (B)  provide  information  on  the  incidence  and  prevalence 
of  pneumoconiosis  and  other  respiratory  ailments  of  miners,  and 
(C)  improve  mandatory  health  standards; 

(6)  to  develop  techniques  for  the  prevention  and  control  of 
occupational  diseases  of  miners,  including  tests  for  hypersuscep- 
tibility  and  early  detection; 

(7)  to  evaluate  the  effect  on  bodily  impairment  and  occupa- 
tional disability  of  miners  affllicted  with  an  occupational  disease: 

(8)  to  prepare  and  publish  from  time  to  time,  reports  on  all 
significant  aspects  of  occupational  d'seases  of  miners  as  well  as 
on  the  medical  aspects  of  injuries,  other  than  diseasrs,  which  are 
revealed  by  the  research  carried  on  pursuant  to  this  subsection; 

(0)  to  study  the  relationship  between  [coal]  mine  environ- 
ments and  occupational  diseases  of  miners; 

(10)  to  develop  new  and  improved  underground  equipment  and 
other  sources  of  power  for  such  equipment  which  will  provide  greater 
safety;  [and] 

(11)  to,  upon  the  written  request  by  any  operator  or  authorized 
representative  of  miners,  specifying  with  reasonable  particularity  the 
grounds  upon  which  pitch  request  is  made  determine  whether  any  sub- 
stance normally  found  in  a  mine  has  pptentially  toxic  effects  in  the 
concentrations  normally  found  in  the  mine  or  whether  any  physical 
agents  or  equipment  found  or  used  in  a  mine  has  potentially  hazardous 
effects^  and  shall  submit  such  determinations  to  both  the  operators 
and  miners  as  soon  as  possible;  and 

[11]  (12)  for  such  other  purposes  as  they  deem  necessary  to  carry 
out  the  purposes  of  this  Act. 

(b)  Activities  under  this  section  in  the  field  of  [coal]  mine  health 
shall  be  carried  out  by  the  Secretary  of  Health,  Education,  and  Wel- 
fare, through  the  National-  Institute  for  Occupational  Safety  and 
Health  established  under  the  Occupational  Safety  and  Health  Act  of 
1970  and  activities  under  this  section  in  the  field  of  [coal]  mine 
safety  shall  be  carried  out  by  the  [Secretary]  Secretary  of  the  In- 
terior in  coordination  with  the  Secretary. 

(c)  In  carrying  out  the  provisions  for  research,  demonstrations,  ex- 
periments, studies,  training,  and  education  under  this  section  and 
sections  301(b)  and  502(a)  of  this  Act,  the  [Secretary]  Secretary  of 
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the  Interior  and  the  Secretary  of  Health,  Education,  and  Welfare  in 
coordination  with  the  Secretary  may  enter  into  contracts  with,  and 
make  grants  to,  public  and  private  agencies  and  organizations  and 
individuals.  No  research,  demonstrations,  or  experiments  shall  be 
carried  out,  contracted  for,  sponsored,  cosponsored,  or  authorized 
under  authority  of  this  Act,  unless  all  information,  uses,  products, 
processes,  patents,  and  other  developments  resulting  from  such  re- 
search, demonstrations,  or  experiments  will  (with  such  exception  and 
limitation,  if  any,  as  the  [Secretary]  Secretary  of  the  Interior  or  the 
Secretary  of  Health,  Education,  and  Welfare  in  coordination  with  the 
Secretary  may  find  to  be  necessary  in  the  public  interest)  be  available 
to  the  general  public. 

(d)  The  Secretary  of  Health,  Education,  and  Welfare  shall  also 
conduct  studies  and  research  into  matters  involving  the  protection  of 
life  and  the  prevention  of  diseases  in  connection  with  persons,  who 
although  not  miners,  work  with,  or  around  the  products  of  [coal] 
mines  in  areas  outside  of  such  mines  and  under  conditions  which  may 
adversely  affect  the  health  and  well-being  of  such  persons. 

(e)  There  is  authorized  to  be  appropriated  to  the  [Secretary]  Sec- 
retary of  the  Interior  such  sums  as  may  be  necessary  to  carry  out  his 
responsibilities  under  this  section  and  section  301(b)  of  this  Act  at  an 
annual  rate  of  not  to  exceed  $20,000,000  for  the  fiscal  vear  ending 
June  30,  1970,  $25,000,000  for  fiscal  year  ending  June  50,  1971,  and 
[$30,000,000]  $60,000,000  for  the  fiscal  year  ending  June  30, 1972,  and 
for  each  succeeding  fiscal  year  thereafter.  There  is  authorized  to  be 
appropriated  annually  to  the  Secretary  of  Health,  Education,  and 
Welfare  such  sums  as  may  be  necessary  to  carry  out  his  responsibili- 
ties under  this  Act.  Such  sums  shall  remain  available  until  expended. 

(f)  The  Secretary  is  authorized  to  grant  on  a  mine-by-mine  basis 
an  exception  to  any  mandatory  health  or  safety  standard  under  this 
Act  for  the  purpose  of  permitting,  under  such  terms  and  conditions  as 
he  may  prescribe,  accredited  educational  institutions  the  opportunity 
for  experimenting  with  new  and  improved  techniques  and  equipment 
to  improve  the  health  and  safety  of  miners.  No  such  exception  shall  be 
granted  unless  the  Secretary  finds  that  the  granting  of  the  exception 
will  not  adversely  affect  the  health  and  safety  of  miners  and  publishes 
his  findings. 

(g)  The  Secretary  of  Health,  Education,  and  Welfare  is  authorized 
to  make  grants  to  any  public  or  private  agency,  institution,  or  organi- 
zation, and  operators  or  individuals  for  research  and  experiments  to 
develop  effective  respiratory  equipment. 

(h)  The  Secretary  shall  compile  accurate  statistics  cm-  work  injuries 
and  illnesses  occurring  in  the  mines  subject  to  this  Act. 

TRAINING   AND    EDUCATION 

Sec.  502.  (a)  The  Secretary  shall  expand  programs  for  the  educa- 
tion and  training  of  operators  and  agents  thereof,  and  miners  in — 

(1)  the  recognition,  avoidance,  and  prevention  of  accidents  or 
unsafe  or  unfaithful  working  conditions  in  [coal]  mines ;  and 

(2)  in  the  use  of  flame  safety  lamps,  permissible  methane  detec- 
tors, and  other  means  approved  by  the  Secretary  for  detecting 
methane  and  other  explosive  gases  accurately. 
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(b)  The  Secretary  shall,  to  the  greatest  extent  possible,  provide 
technical  assistance  to  operators  in  meeting  the  requirements  of  this 
Act  and  in  further  improving  the  health  and  safety  conditions  and 
practices  in  [coal]  mines. 

(c)(1)  The  National  Mim  Health  and  Safety  Academy  shall  be 
maintained  as  an  agency  of  the  Department  of  the  Interior.  The 
Academy  shall  be  responsible  for  the  training  of  mine  safety  and 
health  inspectors  wider  section  606  of  this  Act,  and  in  training  of 
t<  ch  meal  support  personnel  of  the  Mining  Enforcement  Safety  Admin- 
istration established  under  section  302  of  the  Fed<  ral  Mine  and  Safety 
and  Health  Amendments  Act  of  1077 ;  and  for  any  otfu  r  t ruining  pro- 
grams for  mine  inspectors,  mining  p<  rsonnel,  or  other  \yersons  as  the 
Secretaries  of  Labor  and  Interior  shall  jointly  designate.  In  perform- 
ing this  function,  the  Academy  shall  hare  the  authority  to  enter  into 
cooperative  educational  and  training  agreements  with  <  (Ideational  in- 
stitutions. State  governments,  labor  organizations  and  mine  operators 
a ?id  related  industries.  Such  training  shall  be  conducted  by  the  Acad- 
emy in  accordance  with  curriculum  needs  and  assignment  of  instruc- 
tional personnel  established  by  the  user. 

(2)  In  performing  its  function  pursuant  to  this  section,  the  National 
Mine  Health  and  Safety  Academy  shall  use  the  facilities  and  personnel 
of  the  Department  of  the  Interior,  and  sach  other  personnel  as  shall  be 
mutually  agreed  upon,  by  the  Secretaries  of  Labor  and  Interior.  The 
Secretary  of  the  Interior  may  a]rpoint  or  assign  to  the  Academy  such 
officers  and  employees  as  he  deems  necessary  for  the  performance  of  the 
duties  and  functions  of  the  A  cade  my 

(3)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research 
responsibilities  under  section  501  of  this  Act  in  coordination  with  the 
Secretary  of  Labor,  arid  the  Secretaries  of  Labor  and  the  Interior  are 
authorized  to  enter  into  contractual  or  other  agreements  for  the  per- 
formance of  such  safety  related  research.  , 

ASSISTANCE    TO    STATES 

Sec.  503.  (a)  The  Secretary,  in  coordination  with  the  Secretary  of 
Health,  Education,  and  Welfare  and  the  Secretary  of  Labor,  is  au- 
thorized to  make  grants  in  accordance  with  an  application  approved 
under  this  section  to  any  State  in  which  [coal]  mining  takes  place — 

(1)  to  assist  such  State  in  developing  and  enforcing  effective 
[coal]  mine  health  and  safety  laws  and  regulations  consistent 
with  the  provisions  of  section  506  of  this  Act ; 

(2)  to  improve  State  workmen's  compensation  and  occupa- 
tional disease  laws  and  programs  related  to  [coal]  mine  employ- 
ment; and 

(3)  to  promote  Federal-State  coordination  and  cooperation  in 
improving  the  health  and  safety  conditions  in  the  [coal]  mines. 

(b)  The  Secretary  shall  approve  any  application  or  any  modification 
thereof,  submitted  under  this  section  by  a  State,  through  its  official 
[coal]  mine  inspection  or  safety  agency,  which — 

(1)  sets  forth  the  programs,  policies,  and  methods  to  be  fol- 
lowed in  carrying  out  the  application  in  accordance  with  the 
purposes  of  subsection  (a)  of  this  section; 
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(2)  provides  research  and  planning  studies  to  carry  out  plans 
designed  to  improve  State  workmen's  compensation  and  occupa- 
tional disease  laws  and  programs,  as  they  relate  to  compensation 
to  miners  for  occupationally  caused  diseases  and  injuries  arising 
out  of  employment  in  any  coal  mine ; 

(3)  designates  such  State  [coal]  mine  inspection  or  safety 
agency  as  the  sole  agency  responsible  for  administering  grants 
under  this  section  throughout  the  State,  and  contains  satisfactory 
evidence  that  such  agency  will  have  the  authorit3r  to  carry  out 
the  purposes  of  this  section ; 

(4)  gives  assurance  that  such  agency  has  or  will  employ  an 
adequate  and  competent  stalf  of  trained  inspectors  qualified  under 
the  laws  of  such  State  to  mak^  [coal]  mine  inspections  within 
such  State ; 

(5)  provides  for  the  extension  and  improvement  of  the  State 
program  for  the  improvement  of  [coal]  mine  health  and  safety 
in  the  State,  and  provides  that  no  advance  notice  of  an  inspection 
will  be  provided  anyone ; 

(6)  provides  such  fiscal  control  and  fund  accounting  procedures 
as  may  be  appropriate  to  assure  proper  disbursement  and  account- 
ing of  grants  made  to  the  States  under  this  section ; 

(7)  provides  that  the  designated  agency  will  make  such  reports 
to  the  Secretary  in  such  form  and  containing  such  information 
as  the  Secretary  may  from  time  to  time  require ; 

(8)  contains  assurances  that  grants  provided  under  this  section 
will  supplement,  not  supplant,  existing  State  [coal]  mine  health 
and  safety  programs ;  and 

(9)  meets  additional  conditions  which  the  Secretary  may  pre- 
scribe in  furtherance  of,  and  consistent  with,  the  purposes  of  this 
section. 

(c)  The  Secretary  shall  not  finally  disapprove  any  State  application 
or  modification  thereof  without  first  affording  the  State  agency  reason- 
able notice  and  opportunity  for  a  public  hearing. 

(d)  Any  State  aggrieved  by  a  decision  of  the  Secretary  under  sub- 
section (b)  or  (c)  of  this  section  may  file  within  thirty  days  from  the 
date  of  such  decision  with  the  Unitecl  States  Court  of  Appeals  for  the 
District  of  Columbia  a  petition  praying  that  such  action  be  modified 
or  set  aside  in  whole  or  in  part.  The  court  snail  hear  such  appeal  on 
the  record  made  before  the  Secretary.  The  decision  of  the  Secretary 
incorporating  his  findings  of  fact  therein,  if  supported  by  substantial 
evidence  on  the  record  considered  as  a  whole,  shall  be  conclusive.  The 
court  may  affirm,  vacate,  or  remand  the  proceedings  to  the  Secretary 
for  such  further  action  as  it  directs.  The  filing  of  a  petition  under  this 
subsection  shall  not  stay  the  application  of  the  decisi  n  of  the  Secre- 
tary, unless  the  court  so  orders.  The  provisions  of  section  105(a),  (b), 
and  (c)  of  this  Act  shall  not  be  applicable  to  this  section. 

(e)  Any  State  application  or  modification  thereof  submitted  to  the 
Secretary  under  this  section  may  include  a  program  to  train  State 
inspectors. 

(f)  The  Secretary  shall  coopeiate  with  such  State  in  carrying  out 
the  application  or  modification  thereof  and  shall,  as  appropriate, 
develop  and,  where  appropriate,  construct  facilities  for,  and  finance  a 
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program  ot,  training  oJ  Federal  and  State  inspectors  jointly.  The 
Secretary  shall  also  cooperate  with  such  State  in  establishing  a  system 
by  which  State  and  Federal  inspection  reports  of  [coal]  mines  Located 
in  the  State  are  exchanged  for  the  purpose  of  improving  health  and 
safety  conditions  in  such  mines. 

(g)  The  amount  granted  to  any  [coal]  mining  State  for  a  fiscal  year 
under  this  section  shall  not  exceed  80  per  centum  of  the  amount 
expended  by  such  State  in  such  year  for  carrying  out  such  application. 

(h)  There  is  authorized  to  be  appropriated  $3,000,000  for  fiscal 
year  1970,  and  [$5,000,000]  $10,000,000  annually  in  each  succeeding 
fiscal  year  to  carry  out  the  provisions  of  this  section,  which  shall  re- 
main available  until  expended.  The  Secretary  shall  provide  for  an 
equitable  distribution  of  sums  appropriated  for  grants  under  this  sec- 
tion to  the  States  where  there  is  an  approved  [application.]  applica- 
tion provided  that  no  less  than  one-half  of  such  sums  shall  be  allo- 
cated to  coal  producing  states. 

ECONOMIC    ASSISTANCE 

Sec.  504.  (a)  Section  7(b)  of  the  Small  Business  Act,  as  amended, 
is  amended — 

(1)  by  striking  out  the  period  at  the  end  of  paragraph  (4)  and 
inserting  in  lieu  thereof  ";  and'';  and 

(2)  by  adding  after  paragraph  (4)  a  new  paragraph  as  follows: 
"(5)  to  make  such  loans  (either  directly  or  in  cooperation  with 

banks  or  other  lending  institutions  through  agreements  to  par- 
ticipate on  an  immediate  or  deferred  basis)  as  the  Administration 
may  determine  to  be  necessary  or  appropriate  to  assist  any  small 
business  concern  operating  a  [coal]  mine  in  affecting  additions  to 
or  alterations  in  the  equipment,  facilities,  or  methods  of  opera- 
tion of  such  mine  to  requirements  imposed  by  the  Federal  [Coal] 
Aline  Health  and  Safety  Act  of  1969,  if  the  Administration  deter- 
mines that  such  concern  is  likely  to  suffer  substantial  economic 
injury  without  assistance  under  this  paragraph." 

(b)  The  third  sentence  of  section  7(b)  of  such  Act  is  amended  by 
inserting  "or  (5)"  after  "paragraph  (3)". 

(c)  Section  4(c)(1)  of  the  Small  Business  Act,  as  amended,  is 
amended  by  inserting  "7(b)  (5),"  after  "7(b)  (4),". 

(d)  Loans  may  also  be  made  or  guaranteed  for  the  purposes  set 
forth  in  section  7(b)  (5)  of  the  Small  Business  Act,  as  amended  pur- 
suant to  the  provisions  of  section  202  of  the  Public  Works  and  Eco- 
nomic Development  Act  of  1965,  as  amended. 

inspectors:  qualifications:  training 

Sec.  505.  The  Secretary  may,  subject  to  the  civil  service  laws, 
appoint  such  employees  as  he  deems  requisite  for  the  administration 
of  this  Act  and  prescribe  their  duties.  Persons  appointed  as  authorized 
representatives  of  the  Secretary  shall  be  qualified  by  practical  experi- 
ence in  [the]  mining  [of  coal]  or  by  experience  as  a  practical  mining 
engineer  or  by  [education.]  education:  Provided  however,  That,  to 
the  extent  feasible,  in  the  selection  of  persons  for  appointment  as 
miw£  inspectors,  no  person  shall  be  so  selected  unless  he  has  the 
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basic  qualification  of  at  least  five  years  practical  mining  experience  and 
in  assigning  mine,  inspectors  to  the  inspection  and  investigation  of  indi- 
vidual mines,  due  consideration  shall  be  given  to  the  extent  possible  to 
their  previous  experience  in  the  particular  type  of  mining  operation 
where  such  inspections  are  to  be  made.  Persons  appointed  to  assist  such 
representatives  in  the  taking  of  samples  of  respirable  dust  for  the 
purpose  of  enforcing  title  II  of  this  Act  shall  be  qualified  by  training, 
experience,  or  education.  The  provisions  of  section  201  of  the  Revenue 
and  Expenditure  Control  Act  of  1968  (82  Stat.  251,  270)  shall  not 
apply  with  respect  to  the  appointment  of  such  authorized  representa- 
tives of  the  Secretary  or  to  persons  appointed  to  assist  such  representa 
tives  and  to  carry  out  the  provisions  of  this  Act,  and  in  applying  the 
provisions  of  such  section  to  other  agencies  under  the  Secretary  and 
to  other  agencies  of  the  Government,  such  appointed  persons  shall  not 
be  taken  into  account.  Such  persons  shall  be  adequately  trained  by  the 
Secretary.  The  Secretary  shall  develop  programs  with  educational 
institutions  and  operators  designed  to  enable  persons  to  qualify  for 
positions  in  the  administration  of  this  Act.  In  selecting  persons  and 
training  and  retraining  persons  to  carry  out  the  provisions  of  this  Act, 
the  Secretary  shall  work  with  appropriate  educational  institutions, 
operators,  and  representatives  of  miners  in  developing  and  maintain- 
ing adequate  programs  for  the  training  and  continuing  education  of 
persons,  particularly  inspectors,  and  where  appropriate,  the  Secretary 
shall  cooperate  with  such  institutions  in  carrying  out  the  provisions 
of  this  section  by  providing  financial  and  technical  assistance  to  such 
institutions. 

EFFECT   ON    STATE    LAWS 

Sec.  506.  (a)  No  State  law  in  effect  on  the  date  of  enactment  of  this 
Act  or  which  may  become  effective  thereafter  shall  be  superseded  by 
any  provision  of  this  Act  or  order  issued  or  any  mandatory  health  or 
safety  standard,  except  insofar  as  such  State  law  is  in  conflict  with  this 
Act  or  with  any  order  issued  or  any  mandatory  health  or  safety 
standard. 

(b)  The  provisions  of  any  State  law  or  regulation  in  effect  upon  the 
operative  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  more  stringent  health  and  safety  standards  applica- 
ble to  [coal]  mines  than  do  the  provisions  of  this  Act  or  any  order 
issued  or  any  mandatory  health  or  safety  standard  shall  not  thereby  be 
construed  or  held  to  be  in  conflict  with  this  Act.  The  provisions  of  any 
State  law  or  regulation  in  effect  on  the  date  of  enactment  of  this  Act, 
or  which  may  become  effective  thereafter,  which  provide  for  health  and 
safety  standards  applicable  to  [coal]  mines  for  which  no  provision 
is  contained  in  this  Act  or  in  any  order  issued  or  any  mandatory  health 
or  safety  standard,  shall  not  be  held  to  be  in  conflict  with  this  Act. 

administrative  procedures 

Sec.  507.  Except  as  otherwise  provided  in  this  Act,  the  provisions 
of  sections  551-559  and  sections  701-706  of  title  5  of  the  United  States 
Code  shall  not  apply  to  the  making  of  any  order,  notice,  or  decision 
made  pursuant  to  this  Act,  or  to  any  proceeding  for  the  review  thereof. 
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REGULATIONS 


Sec.  508.  The  Secretary,  the  Secretary  of  Health,  Education,  and 
Welfare,  and  the  Panel  are  authorized  to  issue  such  regulations  as  each 
deems  appropriate  to  carry  out  any  provision  of  this  Act. 

OPERATIVE    DATE    AND    REPEAL 

Sec.  509.  Except  to  the  extent  an  earlier  date  is  specifically  pro- 
vided in  this  Act,  the  provisions  of  titles  I  and  III  of  this  Act  shall 
become  operative  ninety  days  after  the  date  of  enactment  of  this  Act, 
and  the  provisions  of  title  II  of  this  Act  shall  become  operative  six 
months  after  the  date  of  enactment  of  this  Act.  The  provisions  of  the 
Federal  Coal  Mine  Safety  Act,  as  amended,  are  repealed  on  the  opera- 
tive date  of  titles  I  and  III  of  this  Act,  except  tnat  such  provisions 
shall  continue  to  apply  to  any  order,  notice,  decision,  or  finding  issued 
under  that  Act  prior  to  such  operative  date  and  to  any  proceedings 
related  to  such  order,  notice,  decision  or  findings.  All  other  provisions 
of  this  Act  shall  be  effective  on  the  date  of  enactment  of  this  Act. 

SEPARABILITY 

Sec  510.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstance  shall  be  held  invalid,  the 
remainder  of  this  Act,  or  the  application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to  which  it  is  held  invalid,  shall 
not  be  affected  thereby. 

REPORTS 

Sec  511.  (a)  Within  one  hundred  and  twenty  days  following  the 
convening  of  each  session  of  Congress  the  Secretary  shall  submit 
through  the  President  to  the  Congress  and  to  the  Office  of  Science  and 
Technology  an  annual  report  upon  the  subject  matter  of  this  Act,  the 
progress  concerning  the  achievement  of  its  purposes,  the  needs  and 
requirements  in  the  field  of  [coal]  mine  health  and  safety,  the  amount 
and  status  of  each  loan  made  pursuant  to  this  Act,  a  description  and 
the  anticipated  cost  of  each  project  and  program  he  has  undertaken 
under  sections  301(b)  and  501,  and  any  other  relevant  information, 
including  any  recommendations  he  deems  appropriate. 

(b)  Within  one  hundred  and  twenty  days  following  the  convening 
of  each  session  of  Congress,  the  Secretary  of  Health,  Education,  and 
Welfare  shall  submit  through  the  President  to  the  Congress  and  to  the 
Office  of  Science  and  Technology  an  annual  report  upon  the  health 
matters  covered  by  this  Act,  including  the  progess  toward  the  achieve- 
ment of  the  health  purposes  of  this  Act,  the  needs  and  requirements 
in  the  field  of  [coal]  mine  health,  a  description  and  the  anticipated  cost 
of  each  project  and  program  he  has  undertaken  under  sections  301(b) 
and  501,  and  any  other  relevant  information,  including  any  recom- 
mendations he  deems  appropriate.  The  first  such  report  shall  include 
the  recommendations  of  the  Secretary  of  Health,  Education,  and 
Welfare  as  to  necessarv  mandatory  health  standards,  including  his 
recommendations  as  to  the  maximum  permissible  individual  exposure 
to  miners  from  respirable  dust  during  a  shift. 
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SPECIAL  REPORT 

Sec.  512.  (a)  The  Secretary  shall  make  a  study  to  determine  the 
best  manner  to  coordinate  Federal  and  State  activities  in  the  field  of 
coal  mine  health  and  safety  so  as  to  achieve  (1)  maximum  health  and 
safety  protection  for  miners,  (2)  an  avoidance  of  duplication  of  effort, 
(3)  maximum  effectiveness,  (4)  a  reduction  of  delay  to  a  minimum, 
and  (5)  most  effective  use  of  Federal  inspectors. 

(b)  The  Secretary  shall  make  a  report  of  the  results  of  his  study 
to  the  Congress  as  soon  as  practicable  after  the  date  of  enactment  of 
this  Act. 

JURISDICTION;    LIMITATION 

Sec.  513.  In  any  proceeding  in  which  the  validity  of  an  interim 
mandatory  health  or  safety  standard  set  forth  in  titles  II  and  III  of 
this  Act  is  in  issue,  no  justice,  judge,  or  court  of  the  United  States  shall 
issue  any  temporary  restraining  order  or  preliminary  injunction  re- 
training the  enforcement  of  such  standard  pending  a  determination 
of  such  issue  on  its  merits. 

Amendments  to  Title  5,  United  States  Code 

Section  5314  of  title  5,  United  States  Code,  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph : 

(64)  Chairman,  Federal  Mine  Safety  and  Health  Review  Comr 
mission. 
Section  5315  of  title  5,  United  States  Code  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph : 

(98)     Administrator    of     the    Mine    Safety     and    Health 
A  administration* 

(109)  Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health, 
(109)    Members,  Federal  Mine  Safety  and  Health  Review 
Commission, 
Section  5145  of  title  5,  United  States  Code,  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

(64)    Chairman,  Federal  Mine  Safety  and  Health  Review 
Commission. 

OTHER  LAWS  AMENDED  BY  THIS  ACT 

Federal  Metal  and  Nonmetallic  Mine  Safety  Act  (Public  Law 

89-577) 

[definitions  and  exemptions 

[Sec.  2.  For  the  purposes  of  this  Act. 

[(a)  The  term  "commerce"  means  trade,  traffic,  commerce,  trans- 
portation, or  communication  between  any  State,  the  Commonwealth 
of  Puerto  Rico,  the  District  of  Columbia,  or  any  territory  or  possession 
of  the  United  States,  and  any  other  place  outside  the  respective 
boundaries  thereof ,  or  wholly  within  the  District  of  Columbia,  or  any 
territory  or  possession  of  the  United  States,  or  between  points  in  the 
same  State,  if  passing  through  any  point  outside  the  boundaries 
thereof. 
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[(b)  The  term  "mine"  means  (1)  an  area  of  land  from  which 
minerals  other  than  coal  or  lignite  are  extracted  in  nonliquid  form  or, 
if  in  liquid  form,  are  extracted  with  workers  underground,  (2)  private 
ways  and  roads  appurtenant  to  such  area,  and  (3)  land,  excavations, 
underground  passageways,  and  workings,  structures,  facilities,  equip- 
ment, machines,  tools,  or  other  property,  on  the  surface  or  under- 
ground, used  in  the  work  of  extracting  such  minerals  other  than  coal 
or  lignite  from  their  natural  deposits  in  nonliquid  form,  or  if  in  liquid 
form,  with  workers  underground,  or  used  in  the  milling  of  such 
minerals,  except  that  with  respect  to  protection  against  radiation 
hazards  such  term  shall  not  include  property  used  in  the  milling  of 
source  material  as  defined  in  the  Atomic  Energy  Act  of  1954,  as 
amended. 

[(c)  The  term  "operator"  means  the  person,  partnership,  associa- 
tion, or  corporation,  or  subsidiary  of  a  corporation  operating  a  mine, 
and  owning  the  right  to  do  so,  and  includes  any  agent  thereof  charged 
with  responsibility  for  the  operation  of  such  mine. 

[(d)  The  term* "Secretary"  means  the  Secretary  of  the  Interior  or 
his  duly  authorized  representative. 

[(e)* The  term  "Board"  means  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Board  of  Review  created  by  section  10. 

[Sec.  3.  (a)  Each  mine  the  products  of  which  regularly  enter  com- 
merce, or  the  operations  of  which  affect  commerce,  shall  be  subject  to 
this  Act. 

[(b)  The  Secretarv  may,  by  published  rules  adopted  pursuant  to 
the  Administrative  Procedure  Act,  decline  to  assert  jurisdiction  under 
this  Act  over  anv  class  or  category  of  mines  where,  in  the  opinion  of 
the  Secretary,  the  effect  of  the  operations  of  such  mines  on  commerce 
is  not  sufficiently  substantial  to  warrant  the  exercise  of  jurisdiction 
under  this  Act.  and  the  record  of  injuries  and  accidents  in  such  class 
or  category  of  mines  warrants  such  a  declination  of  jurisdiction. 

[insertions 

[Sec.  4.  The  Secretary  of  the  Interior  is  authorized  at  any  time  to 
cause  to  be  made  such  inspections  and  investigations  as  he  shall  deem 
necessary  in  mines  which  are  subject  to  this  Act  (1)  for  the  purpose  of 
obtaining,  utilizing,  and  disseminating  information  relating  to  health 
and  safetv  conditions  in  such  mines,  the  causes  of  accidents  involving 
bodily  injury  or  loss  of  life,  or  the  causes  of  occupational  diseases 
originating  therein,  (2)  for  the  purpose  of  determining  whether  or 
not  there  is  compliance  with  a  health  and  safety  standard  or  order 
issued  under  this  Act,  or  (3)  for  the  purpose  of  evaluating  the  manner 
in  which  a  State  plan  approved  under  section  16  is  being  carried  out. 
At  least  once  each  calendar  year  the  Secretary  shall  inspect  each 
underground  mine  which  is  subject  to  this  Act. 

[Sec.  5.  For  the  purpose  of  making  any  inspection  or  investigation 
authorized  bv  this  Act,  authorized  representatives  of  the  Secretary 
shall  be  entitled  to  admission  to,  and  shnll  have  the  right  of  entry  to, 
upon,  or  through,  any  mine  which  is, subject  to  this  Act. 
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[health  and  safety  standards 

[Sec.  6.  (a)  The  Secretary  shall  develop,  and  from  time  to  time 
revise,  after  consultation  with  advisory  committees  appointed  pur- 
suant to  section  7  of  this  Act,  and  promulgate  health  and  safety 
standards  for  the  purpose  of  the  protection  of  life,  the  promotion  of 
health  and  safety,  and  the  prevention  of  accidents  in  mines  which  are 
subject  to  this  Act. 

[(b)  After  consultation  with  an  appropriate  advisory  committee 
established  pursuant  to  section  7  of  this  Act,  the  Secretary,  by  a  notice 
published  in  the  Federal  Register,  shall  designate  as  mandatory 
standards  those  standards  promulgated  pursuant  to  subsection  (a) 
of  this  section  which  deal  with  conditions  or  practices  of  a  kind  which 
could  reasonably  be  expected  to  cause  death  or  serious  physical  harm, 
and  the  operators  of  mines  to  which  such  standards  are  applicable 
shall  comply  with  such  mandatory  standards  pursuant  to  the  provi- 
sions of  section  8  and  section  9  of  this  Act. 

[(c)  The  Secretary  shall  publish  in  the  Federal  Register,  health 
and  safety  standards  which  he  proposes  to  promulgate,  and  he  shall 
specifically  identify  those  standards  which  he  proposes  to  designate 
as  mandatory  standards,  and  he  shall  also  specifically  designate  those 
mandatory  standards  which  have  been  recommended  by  an  Advisory 
Committee  appointed  pursuant  to  section  7  of  this  Act.  Interested 
persons  shall  be  afforded  a  period  of  not  less  than  30  days  after  the 
publication  of  the  proposed  standards  in  which  to  submit  written 
data,  views,  or  arguments.  Except  as  provided  in  subsection  (d) 
of  this  section,  the  Secretary  may,  upon  the  expiration  of  such  period 
and  after  consideration  of  all  relevant  matter  presented,  promulgate 
such  standards. 

[(d)  (1)  On  or  before  the  last  day  of  a  period  fixed  for  the  submis- 
sion of  written  data,  views,  or  arguments,  any  person  who  may  be 
adversely  affected  by  a  health  and  safety  standard  which  the  Secretary 
proposes  to  promulgate  and  to  designate  as  a  mandatory  standard  may 
file  with  the  Secretary  written  objections  thereto  stating  the  grounds 
therefor,  and  requesting  a  public  hearing  (subject  to  the  provisions 
of  the  Administrative  Procedure  Act)  on  such  objections.  The  Secre- 
tary shall  not  promulgate  any  proposed  mandatory  standard  respect- 
ing which  such  objections  have  been  filed,  until  he  has  taken  final 
action  upon  them  as  provided  in  paragraph  (2)  of  this  subsection. 
As  soon  as  practicable  after  the  period  for  filing  such  objections  has 
expired,  the  Secretary  shall  publish  in  the  Federal  Register  a  notice 
specifying  the  proposed  mandatory  standards  to  which  such  objections 
have  been  filed. 

[(2)  If  such  objections  requesting  a  public  hearing  are  filed,  as  soon 
after  the  expiration  of  the  period  for  films:  such  objections  as  is  prac- 
tical, the  Secretary,  after  due  notice,  shall  hold  a  public  hearing  for 
the  purpose  of  receiving  evidence  relevant  and  material  to  the  issues 
raised  by  such  objections.  At  the  hearing,  any  interested  person  may 
be  heard.  As  soon  as  practicable  after  completion  of  the  hearing,  the 
Secretary  shall  act  upon  such  objections  and  make  his  decision  public. 
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Such  decision  shall  be  based  only  on  substantial  evidence  of  record  at 
such  hearing  and  shall  set  forth  detailed  findings  of  fact  on  which  the 
decision  is  based. 

[(3)  Any  person  aggrieved  by  a  decision  of  the  Secretary  under 
paragraph  (2)  of  this  subsection  may  obtain  a  review  of  such  order 
by  the  United  States  Court  of  Appeals  for  the  District  of  Columb:a 
by  filing  in  such  court  within  20  days  following  the  issuance  of  such 
decisions  a  petition  praying  that  the  decision  of  the  Secretary  be  modi- 
fied or  set  aside  in  whole  or  in  part.  A  copy  of  such  petition  shall 
forthwith  be  served  upon  the  Secretary,  and  thereupon  the  Secretary 
shall  certify  and  file  in  the  court  the  record  upon  which  the  decision 
complained  of  was  issued.  The  findings  of  fact  by  the  Secretary,  if 
supported  by  substantial  evidence,  shall  be  conclusive;  but  the  court, 
for  good  cause  shown,  may  remand  the  case  to  the  Secretary  to  take 
further  evidence,  and  the  Secretary  may  thereupon  make  new  or 
modified  findings  of  fact  and  may  modify  h^s  previous  action  and  shall 
certify  to  the  court  the  record  of  the  further  proceedings.  Such  new 
or  modified  findings  of  fact  shall  likewise  be  conclusive  if  supported 
by  substantial  evidence.  The  court  shall  have  jurisdiction  to  affirm 
the  action  of  the  Secretary  or  to  set  it  aside,  in  whole  or  in  part.  The 
judgment  of  the  court  shall  be  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari  or  certification  as  provided  in 
section  1254  of  title  28,  United  States  Code.  The  commencement  of 
a  proceeding  under  this  paragraph  (3)  shall  not,  unless  specifically 
ordered  bv  the  court,  operate  as  a  stay  of  the  Secretary's  decision. 

[(e)  The  provisions  of  subsection  (d)  of  this  section  shall  not  be 
applicable  to  any  proposed  mandatory  standard  which  has  been  recom- 
mended by  an  Advisory  Committee  appointed  pursuant  to  section  7 
of  this  Act. 

[advisory  committees 

[Sec.  7.  (a)  The  Secretary  is  authorized  to  establish  advisory  com- 
mittees to  assist  him  in  the  development  of  health  and  safety  standards 
for  mines  which  are  subject  to  this  Act,  and  to  advise  him  on  other 
matters  relating  to  health  and  safety  in  such  mines.  Each  such  advi- 
sory committee  shall  include  among  its  members  an  equal  number  of 
persons  qualified  by  experience  and  affiliation  to  present  the  view- 
point of  operators  of  such  mines,  and  of  persons  similarly  qualified  to 
present  the  viewpoint  of  workers  in  such  mines,  as  well  as  one  or  more 
representatives  of  mine  inspection  or  safety  agencies  of  the  States. 

[(b)  Members  appointed  to  such  a  committee  from  private  life 
shall,  while  serving  on  business  of  the  committee,  be  enitled  to  receive 
compensation  at  rates  fixed  by  the  Secretary,  but  not  exceeding  $100 
per  day,  including  travel  time :  and  while  so  serving  away  from  their 
homes  or  regular  places  of  business,  they  may  be  paid  travel  expenses 
and  per  diem  in  lieu  of  subsistence  at  the  rates  authorized  by  section 
5  of  the  Administrative  Expenses  Act  of  1946  (5  U.S.C.,  sec.  73b-2). 

[findings  and  orders 

[Sec.  8.  (a)  If,  upon  any  inspection  or  investigation  of  a  mine  which 
is  subject  to  this  Act,  an  authorized  representative  of  the  Secretary 
finds  that  conditions  or  practices  in  such  mine  are  such  that  a  danger 


767 


179 


exists  which  could  reasonably  be  expected  to  cause  death  or  serious 
physical  harm  immediately  or  before  the  imminence  of  such  danger 
can  be  eliminated,  such  representative  shall  determine  the  extent  of 
the  area  of  such  mine  throughout  which  the  danger  exists,  and  there- 
upon issue  an  order  requiring  the  operator  of  such  mine  to  cause  all 
persons,  except  the  following  persons  whose  presence  in  such  area  is 
necessary  to  eliminate  the  danger  described  in  such  order,  to  be  with- 
drawn from,  and  to  be  debarred  from,  entering  such  area : 

[(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  to  eliminate  the  danger 
described  in  the  order;  (2)  any  public  official  whose  official  duties 
require  him  to  enter  such  area,  or  (3)  any  legal  or  technical  consultant, 
or  any  representative  of  the  employees  of  the  mine,  who  is  a  certified 
person  qualified  to  make  mine  examinations,  or  is  accompanied  by 
such  a  person,  and  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  for  the  proper  investigation  of 
the  conditions  described  in  the  order. 

[(b)  If,  upon  any  such  inspection  or  investigation,  an  authorized 
representative  finds  that  there  has  been  a  failure  to  comply  with  a 
mandatory  standard  which  is  applicable  to  such  mine,  but  that  such 
failure  to  comply  has  not  created  a  danger  that  could  reasonably  be 
expected  to  cause  death  or  serious  physical  harm  in  such  mine  imme- 
diately or  before  the  imminence  of  such  danger  can  be  eliminated,  he 
shall  find  what  would  be  a  reasonable  period  of  time  within  which 
such  violation  should  be  totally  abated  and  thereupon  issue  a  notice 
fixing  a  reasonable  time  for  the  abatement  of  the  violation.  If,  upon 
the  expiration  of  such  period  of  time  as  originally  fixed  or  extended, 
the  authorized  representative  finds  that  such  violation  has  not  been 
totally  abated,  and  if  he  also  finds  that  such  period  of  time  should 
not  be  further  extended,  he  shall  also  find  the  extent  of  the  area  which 
is  affected  by  such  violation.  Thereupon,  he  shall  promptly  make  an 
order  requiring  the  operator  of  such  mine  to  cause  all  persons  in  such 
area,  excepting  the  following  persons  whose  presence  in  such  area  is 
necessary  to  abate  the  violation  described  in  the  order,  to  be  with- 
drawn from,  and  to  be  debarred  from,  entering  such  area : 

[(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  of  the  mine,  to  abate  the  violation  described 
in  the  order;  (2)  any  public  official  whose  official  duties  require  him  to 
enter  such  area;  or  (3)  any  legal  or  technical  consultant,  or  any  repre- 
sentative of  the  employees  of  the  mine,  who  is  a  certified  person  quali- 
fied to  make  mine  examinations,  or  is  accompanied  by  such  a  person, 
and  whose  presence  in  such  area  is  necessary,  in  the  judgment  of  the 
operator  of  the  mine,  for  the  proper  investigation  of  the  conditions 
described  in  the  order. 

[(c)  Findings  and  orders  issued  pursuant  to  this  section  shall  con- 
tain a  detailed  description  of  the  conditions  or  practices  which  cause 
and  constitute  a  situation  of  imminent  danger  or  a  violation  of  a 
mandatory  standard,  and  a  description  of  the  area  of  the  mine 
throughout  which  persons  must  be  withdrawn  and  debarred. 

[(d)  Each  finding  made  and  notice  or  order  issued  under  this  section 
shall  be  given  promptly  to  the  operator  of  the  mine  to  which  it  per- 
tains by  the  person  making  such  finding  or  order,  and  all  such  find- 
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ings,  orders,  and  notices  shall  be  in  writing,  and  shall  be  signed  by  the 
person  making  them.  A  notice  or  order  issued  pursuant  to  this  section 
may  be  annulled,  canceled,  or  revised  by  an  authorized  representative 
of  the  Secretary. 

[(e)  If  an  order  is  made  pursuant  to  subsection  (a)  of  this  section, 
and  a  State  inspector  did  not  participate  in  the  inspection  on  which 
such  order  is  based,  the  duly  authorized  representative  of  the  Secre- 
tary who  issued  the  order  shall  notify  the  State  mine  inspection  or 
safety  agency  imcdiately,  but  not  later  than  twenty-four  hours  after 
the  issuance  of  such  order,  that  such  order  has  been  issued.  Following 
such  order  the  operator  of  the  mine  may  immediately  request  the  State 
mine  inspection  or  safety  agency  to  assign  a  State  inspector  to  inspect 
the  mine.  The  State  agency  shall  then  promptly  assign  a  State  in- 
spector to  inspect  the  mine  affected  by  such  order  and  file  an  inspection 
report  with  the  Secretary  and  the  State  agency.  The  order  of  the  duly 
authorized  representative  of  the  Secretary  shall  remain  in  effect,  but 
shall  immediately  be  subject  to  review  as  provided  in  this  Act. 

[review  by  secretary 

[Sec.  9.  (a)  An  operator  notified  of  an  order  made  pursuant  to 
section  8(a)  may  apply  to  the  Secretary  for  annulment  or  revision  of 
such  order.  Upon  receipt  of  such  application  the  Secretary  shall  make 
a  special  inspection  of  the  mine  affected  by  such  order,  or  cause  three 
duly  authorized  representatives  of  the  Secretary  of  the  Interior,  other 
than  the  representative  who  made  such  order,  to  make  such  inspection 
of  such  mine  and  to  report  thereon  to  him.  Upon  making  such  special 
inspection  himself,  or  upon  receiving  the  report  of  such  inspection 
made  by  such  representatives,  the  Secretary  shall  find  whether  or  not 
danger  throughout  the  area  of  such  mine  as  set  out  in  such  order  existed 
at  the  time  of  making  such  special  inspection.  If  he  finds  that  such 
danger  did  not  then  exist  throughout  such  area  of  such  mine,  he  shall 
make  an  order,  consistent  with  his  findings,  revising  or  annulling  the 
order  under  review.  If  he  finds  that  such  danger  did  then  exist  through- 
out such  area  of  such  mine,  he  shall  make  an  order  denying  such 
application. 

[(b)  An  operator  notified  of  an  order  made  pursuant  to  section  8  (b) 
may  apply  to  the  Secretary  for  annulment  or  revision  of  such  order. 
Upon  receipt  of  such  application  the  Secretary  shall  make  a  special 
inspection  of  the  mine  affected  by  such  order,  or  cause  three  duly 
authorized  representatives  of  the  Secretary  of  the  Interior,  other  than 
the  representative  who  made  such  order,  to  make  such  inspection  of 
such  mine  and  report  thereon  to  him.  Upon  making  such  special 
inspection  himself,  or  upon  receiving  the  report  of  such  inspection 
made  by  such  representatives,  the  Secretary  shall  find  whether  or  not 
there  was  a  violation  of  a  mandatory  safety  standard  as  described  in 
such  order,  at  the  time  of  the  making  of  such  order.  If  he  finds  there 
was  no  such  violation,  he  shall  make  an  order  annulling  the  order 
under  review.  If  he  finds  there  was  such  a  violation,  he  shall  also 
find  whether  or  not  such  violation  was  totally  abated  at  the  time  of 
the  making  of  such  special  inspection.  If  he  finds  that  such  viola- 
tion was  totaly  abated  at  such  time,  he  shall  make  an  order  annulling 
the  order  under  review.  If  he  finds  that  such  violation  was  not  totally 
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abated  at  such  time,  he  shall  find  whether  or  not  the  period  of  time 
within  which  such  violation  should  be  totally  abated,  fixed  under  sec- 
tion 8(b),  should  be  extended.  If  he  finds  that  such  period  of  time 
should  be  extended,  he  shall  find  what  a  reasonable  extension  of  such 
period  of  time  would  be.  Thereupon  he  shall  find  the  extent  of  the 
area  of  such  mine  which  was  affected  by  such  violation  at  the  time 
such  special  inspection  was  made,  and  then  he  shall  make  an  order, 
consistent  with  his  findings,  revising  the  order  under  review.  If  he 
finds  that  such  violation  was  not  totally  abated  at  the  time  of  such 
special  inspection,  and  that  such  period  of  time  should  not  be  ex- 
tended, he  shall  find  the  extent  of  the  area  of  such  mine  which  was 
affected  by  such  violation  at  the  time  such  special  inspection  was 
made,  and  he  shall  then  make  an  order,  consistent  with  his  findings 
affirming  or  revising  the  order  under  review. 

[(c)  In  view  of  the  urgent  need  for  prompt  decision  of  matters  sub- 
mitted to  the  Secretary  under  this  section,  all  actions  which  the  Secre- 
tary or  his  representatives  are  required  to  take  under  this  section  shall 
be  taken  as  rapidly  as  practicable,  consistent  with  adequate  considera- 
tion of  the  issues  involved. 

[creation  of  review  board 

[Sec.  10.  (a)  An  agency  is  hereby  created  to  be  known  as  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Board  of  Review,  whicli  shall 
be  composed  of  five  members  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate. 

[(b)  The  terms  of  office  of  members  of  the  Board  shall  be  five  years, 
except  that  the  terms  of  office  of  the  members  first  appointed  shall 
commence  on  the  effective  date  of  this  section  and  shall  expire  one  at 
the  end  of  one  year,  one  at  the  end  of  two  years,  one  at  the  end  of  three 
years,  one  at  the  end  of  four  years  and  one  at  the  end  of  five  years,  as 
designated  by  the  President  at  the  time  of  appointment.  A  member 
appointed  to  fill  a  vacancy  caused  by  the  death,  resignation,  or  re- 
moval of  a  member  prior  to  the  expiration  of  the  term  for  Which  he 
was  appointed  shall  be  appointed  only  for  the  remainder  of  such 
unexpired  term.  The  members  of  the  Board  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office. 

[(c)  Each  member  of  the  Board  shall  be  compensated  at  the  rate  of 
$50  for  each  day  of  actual  service  (including  each  day  he  is  traveling 
on  official  business)  and  shall,  notwithstanding  the  Travel  Expense 
Act  of  1949.  be  fully  reimbursed  for  traveling,  subsistence,  and  other 
related  expenses.  The  Board,  at  all  times,  shall  consist  of  two  persons 
who  by  reason  of  previous  training  and  experience  may  reasonably 
be  said  to  represent  the  viewpoint  of  metal  and  nonmetallic  mine 
operators,  two  persons  who  by  reason  of  previous  training  and  experi- 
ence may  reasonably  be  said  to  represent  the  viewpoint  of  metal  and 
nonmetallic  mine  workers,  and  one  person,  who  shall  be  Chairman  of 
the  Board,  who  shall  be  a  graduate  engineer  with  experience  in  the 
metal  and  nonmetallic  mining  industry  or  shall  have  had  at  least 
five  years'  experience  as  a  practical  mining  engineer  in  the  metal  and 
nonmetallic  mining  industry,  and  who  shall  not,  within  one  year  of 
his  appointment  as  a  member  of  the  Board,  have  had  a  pecuniary 
interest  in,  or  have  been  regularly  employed  or  engaged  in,  the  metal 
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or  nonmetallic  mining  industry,  or  have  regularly  represented  either 
metal  or  nonmetallic  mine  operators  or  workers,  or  have  been  an 
officer  or  employee  of  the  Department  of  the  Interior  assigned  to  duty 
in  the  Bureau  of  Mines. 

[(d)  The  principal  office  of  the  Board  shall  be  in  the  District  of 
Columbia.  Whenever  the  Board  deems  that  the  convenience  of  the 
public  or  of  the  parties  may  be  promoted,  or  delay  or  expense  may  be 
minimized,  it  may  hold  hearings  or  conduct  other  proceedings  at  any 
other  place.  The  Board  shall  have  an  official  seal  which  shall  be 
judicially  noticed  and  which  shall  be  preserved  in  the  custody  of  the 
secretary  of  the  Board. 

[(e)  The  Board  shall,  without  regard  to  the  civil  service  laws, 
appoint  and  prescribe  the  duties  of  a  secretary  of  the  Board  and  such 
legal  counsel  as  it  deems  necessary.  Subject  to  the  civil  service  laws, 
the  Board  shall  appoint  such  other  employees  as  it  deems  necessary 
in  exercising  its  powers  and  duties.  The  compensation  of  all  em- 
ployees appointed  by  the  Board  shall  be  fixed  in  accordance  with  the 
Classification  Act  of  1949,  as  amended. 

[(f)  Three  members  of  the  Board  shall  constitute  a  quorum,  and 
official  actions  of  the  Board  shall  be  taken  only  on  the  affirmative 
vote  of  at  least  three  members;  but  a  special  panel  composed  of  one 
or  more  members,  upon  order  of  the  Board,  shall  conduct  anv  hearing 
provided  for  in  section  11  and  submit  the  transcript  of  such  hearing 
to  the  entire  Board  for  its  action  thereon.  Every  official  act  of  the 
Board  shall  be  entered  of  record,  and  its  hearings  and  records  thereof 
shall  be  open  to  the  public. 

[(g)  The  board  shall  hear  and  determine  applications  filed  pursuant 
to  Section  11  for  annulment  or  revision  of  orders  made  pursuant  to 
section  8  or  section  9.  The  Board  shall  not  make  or  cause  to  be  made 
any  inspection  of  a  mine  for  the  purpose  of  determining  any  pending 
application. 

[(h)  The  Board  is  authorized  to  make  such  rules  as  are  necessary  for 
the  orderly  transaction  of  its  proceedings,  which  shall  include  requiro- 
ment  for  adequate  notice  of  hearings  to  all  parties. 

[(i)  Any  member  of  the  Board  may  sign  and  issue  subpenas  for  the 
attendance  and  testimony  of  witnesses  and  the  production  of  relevant 
papers,  books,  and  documents,  and  administer  oaths.  Witnesses  sum- 
moned before  the  Board  shall  be  paid  the  same  fees  and  mileage  that 
are  paid  witnesses  in  the  courts  of  the  United  States. 

[(j)  The  Board  may  order  testimony  to  be  taken  by  deposition  in 
any  proceeding  pending  before  it.  at  any  stage  of  such  proceeding.  Rea- 
sonable notice  must  first  be  given  in  writing  by  the  party  or  his  at- 
torney proposing  to  take  such  deposition  to  the  opposite  party  or  his 
attorney  of  record,  which  notice  shall  state  the  name  of  the  witness  and 
the  time  and  place  of  the  taking  of  his  deposition.  Any  person  may  be 
compelled  to  appear  and  depose,  and  to  produce  books,  papers,  or  docu- 
ments, in  the  same  manner  as  witnesses  may  be  compelled  to  appear 
and  testify  and  produce  like  documentary  evidence  before  the  Board, 
as  provided  in  subsection  (i).  Witnesses  whose  depositions  are  taken 
under  this  subsection,  and  the  persons  taking  such  depositions,  shall 
be  entitled  to  the  same  fees  are  paid  for  like  services  in  the  courts  of 
the  United  States. 
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[(k)  in  the  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  served 
upon,  any  person  under  this  section,  the  Federal  district  court  for 
any  district  in  which  such  person  is  found  or  resides  or  transacts 
business,  upon  application  by  the  United  States,  and  after  notice  to 
such  persons  and  hearing,  shall  have  jurisdiction  to  issue  an  order 
requiring  such  person  to  appear  and  give  testimony  before  the  Board 
or  to  appear  and  produce  documents  before  the  Board,  or  both;  and 
any  failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof. 

[(1)  The  Board  shall  submit  annually  to  the  Congress  as  soon  as 
practicable  after  the  beginning  of  each  regular  session,  a  full  report 
of  its  activities  during  the  preceding  calandar  year.  Such  report 
shall  include,  either  in  summary  or  detailed  form,  information  regard- 
ing the  case  heard  by  it  and  the  disposition  of  each. 

[review  by  board 

[Sec.  11.  (a)  An  operator  notified  of  an  order  made  pursuant  to 
section  8  may  apply  to  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Board  of  Review  for  annulment  or  revision  of  such  order 
without  seeking  its  annulment  or  revision  under  section  9.  An  opera- 
tor notified  of  an  order  made  pursuant  to  section  9  may  apply  to  the 
Board  for  annulment  or  revision  of  such  order. 

[(b)  The  operator  shall  be  designated  as  the  applicant  in  such  pro- 
ceeding, and  the  application  filed  by  him  shall  recite  the  order  com- 
plained of  and  other  facts  sufficient  to  advise  the  Board  of  the  nature 
of  the  proceeding.  He  may  allege  in  such  application:  that  danger 
as  set  out  in  such  order  does  not  exist  at  the  time  of  the  filing  of  such 
application ;  that  violation  of  a  mandatory  safety  standard,  as  set  out 
in  such  order,  has  not  occurred ;  that  such  violation  has  been  totally 
or  partially  abated ;  that  the  period  of  time  within  which  such  viola- 
tion should  be  totally  abated,  as  fixed  in  the  findings  upon  which  such 
order  was  based,  was  not  reasonable;  or  that  the  area  of  the  mine 
described  in  such  order  as  the  area  affected  by  the  violation  referred  to 
in  such  order  is  not  so  affected  at  the  time  of  the  filing  of  such  applica- 
tion. The  Secretary  shall  be  the  respondent  in  such  proceeding,  and 
the  applicant  shall  send  a  copy  of  such  application  by  registered 
mail  or  by  certified  mail  to  the  Secretary  at  Washington,  District  of 
Columbia, 

[(c)  Immediately  upon  the  filing  of  such  an  application  the  Board 
shall  fix  the  time  for  a  prompt  hearing  thereof. 

[(d)  Pending  such  hearing  the  applicant  may  file  with  the  Board  a 
written  request  that  the  Board  grant  such  temporary  relief  from  such 
order  as  the  Board  may  deem  just  and  proper.  Such  temporary  re- 
lief may  be  granted  by  the  Board  only  after  a  hearing  by  the  Board  at 
which  both  the  applicant  and  the  respondent  were  afforded  an  oppor- 
tunity to  be  heard,  and  only  if  respondent  was  given  ample  notice  of 
the  filing  of  applicant's  request  and  of  the  time  and  place  of  the 
hearing  thereon  as  fixed  by  the  Board. 

[(e)  The  Board  shall  not  be  bound  by  any  previous  findings  of  fact 
by  the  respondent.  Evidence  relating  to  the  making  of  the  order 
complained  of  and  relating  to  the  question  raised  by  the  allegations 
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of  the  pleadings  or  other  questions  pertinent  in  the  proceeding  may 
be  offered  by  both  parties  to  the  proceeding.  If  the  respondent  claims 
that  imminent  danger  or  violation  of  a  mandatory  safety  standard, 
as  set  out  in  such  order,  existed  at  the  time  of  the  filing  of  the  applica 
tion,  the  burden  of  proving  the  then  existence  of  such  danger  or 
violation  shall  be  upon  the  respondent,  and  the  respondent  shall 
present  his  evidence  first  to  prove  the  then  existence  of  such  danger 
or  violation.  Following  presentation  of  respondent's  evidence  the 
applicant  may  present  his  evidence,  and  thereupon  the  respondent 
may  present  evidence  to  rebut  the  applicant's  evidence. 

[(f)  If  the  proceeding  is  one  in  which  an  operator  seeks  annulment 
or  revision  of  an  order  made  pursuant  to  section  8(a)  the  Board,  upon 
conclusion  of  the  hearing,  shall  find  whether  or  not  danger  throughout 
the  area  of  such  mine  as  set  out  in  such  order  existed  at  the  time  of 
the  filing  of  the  operator's  application.  If  the  Board  finds  that  such 
danger  did  not  then  exist  throughout  such  area  of  such  mine,  the 
Board  shall  make  an  order,  consistent  witli  its  findings,  revising  or 
annulling  the  order  under  review.  If  the  Board  finds  that  such  danger 
did  then  exist  throughout  such  area  of  such  mine,  the  Board  shall 
make  an  order  denying  such  application. 

[(g)  If  the  proceeding  is  one  in  which  an  operator  seeks  annulment 
or  revision  of  an  order  made  pursuant  to  section  8(b),  the  Board  upon 
conclusion  of  the  hearing  shall  find  whether  or  not  there  was  a  viola- 
tion of  a  mandatory  safety  standard  as  described  in  such  order,  at  the 
time  of  the  making  of  such  order.  If  the  Board  finds  there  was  no 
such  violation,  the  Board  shall  make  an  order  annulling  the  order 
under  review.  If  the  Board  finds  there  was  such  a  violation,  the 
Board  shall  also  find  whether  or  not  such  violation  was  totally  abated 
at  the  time  of  the  filing  of  the  operator's  application.  If  the  Board 
finds  that  such  violation  was  totally  abated  at  such  time,  the  Board 
shall  make  an  order  annulling  the  order  under  review.  If  the  Board 
finds  that  such  violation  was  not  totally  abated  at  such  time,  the  Board 
shall  find  whether  or  not  the  period  of  time  within  which  such  viola- 
tion should  be  totally  abated  fixed  under  section  8(b)  or  section  9(b) 
should  be  extended.  If  the  Board  finds  that  such  period  of  time  should 
be  extended,  the  Board  shall  also  find  what  a  reasonable  extension  of 
time  should  be,  and  shall  immediately  also  find  the  extent  of  the  area 
of  such  mine  which  was  affected  by  such  violation  at  the  time  of  the 
filing  of  such  application  and  the  Board  shall  then  make  an  order 
consistent  with  its  findings,  revising  the  order  under  review.  If  the 
Board  finds  that  such  violation  was  not  totally  abated  at  the  time  of 
the  filing  of  the  operator's  application  and  that  such  period  of  time 
should  not  be  extended,  the  Board  shall  find  the  extent  of  the  area  of 
such  mine  which  was  affected  by  such  violation  at  such  time,  and  shall 
make  an  order,  consistent  with  its  findings,  affirming  or  revising  the 
order  under  review. 

[  (h )  Each  finding  and  order  made  by  the  Board  shall  be  in  writing. 
It  shall  show  the  date  on  which  it  is  made,  and  shall  bear  the  signa- 
tures of  the  members  of  the  Board  who  concur  therein.  Upon  making  a 
finding  and  order  the  Board  shall  cause  a  true  copy  thereof  to  be  sent 
by  registered  mail  or  by  certified  mail  to  all  parties  or  their  attorneys 
of  record.  The  Board  shall  cause  each  such  finding  and  order  to  be 
entered  on  its  official  record,  together  with  any  written  opinion  pre- 
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pared  by  any  members  in  support  of,  or  dissenting  from,  any  such 
finding  or  order. 

[(i)  In  view  of  the  urgent  need  for  prompt  decision  of  matters 
submitted  to  the  Board  under  this  section,  all  action  which  the  Board 
is  required  to  take  under  this  section  shall  be  taken  as  rapidly  as  prac- 
ticable, consistent  with  adequate  consideration  of  the  issues  involved. 

[judicial  review 

[Sec.  12.  (a)  Any  final  order  issued  by  the  Board  under  section  11 
shall  be  subject  to  judicial  review  by  the  United  States  court  of  appeals 
for  the  circuit  in  which  the  mine  affected  is  located,  upon  the  filing  in 
such  court  of  a  notice  of  appeal  by  the  Secretary  or  the  operator  ag- 
grieved by  such  final  order  within  thirty  days  from  the  date  of  the 
making  of  such  final  order. 

[(b)  The  party  making  such  appeal  shall  forthwith  send  a  copy  of 
such  notice  of  appeal,  by  registered  mail  or  by  certified  mail,  to  the 
other  party  and  to  the  Board.  Upon  receipt  of  such  copy  of  a  notice 
of  appeal  the  Board  shall  promptly  certify  and  file  in  such  court  a 
complete  transcript  of  the  record  upon  which  the  order  complained  of 
was  made.  The  costs  of  such  transcript  shall  be  paid  by  the  party 
making  the  appeal. 

[(c)  The  court  shall  hear  such  appeal  on  the  record  made  before  the 
Board,  and  shall  permit  argument,  oral  or  written  or  both,  by  both 
parties.  The  court  shall  permit  such  pleadings,  in  additions  to  the 
pleadings  before  the  Board,  as  it  deems  to  be  required  or  as  provided 
for  in  the  Rules  of  Civil  Procedure  governing  appeals  in  such  court. 

[(d)  Upon  such  conditions  as  may  be  required  and  to  the  extent 
necessary  to  prevent  irreparable  injury,  the  United  States  court  of 
appeals  may,  after  due  notice  to  and  hearing  of  the  parties  to  the  ap- 
peal, issue  all  necessary  and  appropriate  process  to  postpone  the  ef- 
fective date  of  the  final  order  of  the  Board  or  to  grant  such  other  re- 
lief as  may  be  appropriate  pending  final  determination  of  the  appeal. 

[(e)  The  United  States  court  of  appeals  may  affirm,  annul,  or  rev;se 
the  final  order  of  the  Board,  or  it  may  remand  the  proceeding  to  the 
Board  for  such  further  action  as  it  directs.  The  findings  of  the  Board 
as  to  facts,  if  supported  by  substantial  evidence  on  the  record  consid- 
ered as  a  whole,  shall  be  conclusive. 

[(f)  The  decision  of  a  United  Spates  court  of  appeals  on  an  appeal 
from  the  Board  shall  be  final,  subject  onlv  to  review  by  the  Supreme 
Court  as  provided  in  section  1254  of  title  28  of  the  United  States  Code. 

[mandatory  reporting 

[Sec.  13.  The  Secretary  shall  require  operators  of  mines  which  are 
subject  to  this  Act  to  submit,  at  least  annually  and  at  such  other  times 
as  he  deems  necessary,  and  in  such  form  as  he  may  prescribe,  reports 
of  accidents,  injuries,  and  occupational  diseases,  and  rented  data,  and 
the  Secretry  shall  compile,  analyze,  and  publish,  either  in  summary 
or  detailed  form,  the  information  obtained;  and  all  information,  re- 
ports, orders,  or  findings,  obtained  or  issued  under  this  Act  may  be 
published  and  released  to  any  interested  person,  and  shall  be  made 
available  for  public  inspection. 
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[Sec.  14.  (a)  Whenever  an  operator  (1)  violates  or  fails  or  refuses 
to  comply  with  any  order  of  withdrawal  and  debarment  issued  under 
section  8  or  section  9  of  this  Act,  or  (2)  interferes  with,  hinders,  or 
delays  the  Secretary,  or  his  duly  authorized  representative,  in  carrying 
out  his  duties  under  this  Act,  or  (3)  refuses  to  admit  an  authorized 
representative  of  the  Secretary  to  any  mine  which  is  subject  to  this 
Act,  or  (4)  refuses  to  permit  the  inspection  or  investigation  of  any 
mine  which  is  subject  to  this  Act,  or  of  an  accident,  injury,  or  occupa- 
tional disease  occurring  in  or  connected  with  such  a  mine  or  (5)  being 
subject  to  the  provisions  of  section  13  of  this  Act,  refuses  to  furnish  any 
information  or  report  requested  by  the  Secretary,  a  civil  action  for 
preventive  relief,  including  an  application  for  a  permanent  or  tem- 
porary injunction,  restraining  order,  or  other  order,  may  be  instituted 
by  the  Secretary  in  the  district  court  of  the  United  States  for  the 
district  in  which  the  mine  in  question  is  located  or  in  which  the  mine 
operator  has  its  principal  office. 

[(b)  Whoever  violates  or  fails  or  refuses  to  comply  with  an  order  of 
withdrawal  and  debarment  issued  (1)  under  subsection  (a)  of  section 
8  or  (2)  under  subsection  (b)  of  section  8  if  the  failure  to  comply  with 
an  order  of  abatement  has  created  a  danger  that  could  cause  death  or 
serious  physical  harm  in  such  mine  immediately  or  before  the  immi- 
nence of  such  danger  can  be  eliminated,  shall  upon  conviction  thereof 
be  punished  for  each  such  offense  by  a  fine  of  not  less  than  $100,  or 
more  than  $3,000,  or  by  imprisonment  not  to  exceed  sixty  days,  or 
both.  In  any  instance  in  which  such  offense  is  committed  by  a  corpora- 
tion, the  officer  or  authorized  representative  of  such  corporation  who 
knowingly  permits  such  offense  to  be  committed  shall,  upon  conviction, 
be  subject  to  the  same  fine  or  imprisonment,  or  both. 

[education  and  training 

[Sec.  15.  The  Secretary  shall  develop  expanded  programs  for  the 
education  and  training  of  employers  and  employees  in  the  recognition, 
avoidance,  and  prevention  of  accidents  or  unsafe  or  unhealthful  work- 
ing conditions  in  mines  which  are  subject  to  this  Act. 

[state  plans 

[Sec.  16.  (a)  In  order  to  promote  sound  and  effective  coordination 
in  Federal  and  State  activities  within  the  field  covered  by  this  Act, 
the  Secretary  shall  cooperate  with  the  official  mine  inspection  or  safety 
agencies  of  the  several  States. 

[(b)  Any  State  which,  at  any  time,  desires  to  develop  and  enforce 
health  and  safety  standards  in  mines  located  in  the  State  which  are 
subject  to  this  Act  shall  submit,  through  a  State  mine  inspection  or 
safety  agency,  a  State  plan  for  the  development  of  such  standards  and 
their  enforcement. 

[(c)  The  Secretary  shall  approve  the  plan  submitted  by  a  State 
under  subsection  (b),  or  any  modification  thereof,  whenever  the  State 
gives  evidence  satisfactory  to  the  Secretary  that  under  such  plan — 
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[(1)  the  State  agency  submitting  such  plan  is  the  sole  agency 
responsible  for  administering  the  plant  throughout  the  State  and 
contains  satisfactory  evidence  that  such  agency  will  have  the 
authority  to  carry  out  the  plan:  Provided,  That  the  Secretary 
may,  upon  request  of  the  Governor  or  other  appropriate  executive 
or  legislative  authority  of  the  State  responsible  for  determining 
or  revising  the  organizational  structure  of  State  government, 
waive  the  single  State  agency  provision  hereof  and  approve 
another  State  administrative  structure  or  arrangement  if  the 
Secretary  determines  that  the  objectives  of  this  Act  will  not 
be  endangered  by  the  use  of  such  other  State  structure  or 
arrangement, 

[(2)  such  agency  has  adequate  legal  authority  to  enforce  exist- 
ing health  and  safety  standards  for  the  purpose  of  the  protection 
of  life,  the  promotion  of  health  and  safety,  and  the  prevention 
of  accidents  in  mines  in  the  State  that  are  subject  to  this  Act, 
which  are,  in  his  judgement,  substantially  as  effective  for  such 
purposes  as  the  mandatory  standards  designated  under  section 
6(b)  and  which  provide  for  inspection  at  least  annually  of  all 
such  mines,  other  than  quarries  and  sand  and  gravel  pits, 

[(3)  the  agency  has  adequate  qualified  personnel  necessary  for 
the  enforcement  of  the  plan, 

[(4)  the  State  will  devote  adequate  funds  to  the  administration 
and  enforcement  of  such  standards, 

[(5)  reasonable  safeguards  exist  against  loss  of  life  or  property 
arising  from  mines  which  are  closed  or  abandoned  after  the  effec- 
tive date  of  this  Act,  and 

[(6)  the  agency  shall  make  such  reports  to  the  Secretary,  in 
such  form  and  containing  such  information,  as  the  Secretary  shall 
from  time  to  time  require. 
[(d)  The  Secretary  shall,  on  the  basis  of  reports  submitted  by  the 
State  agency  and  his  own  inspection  of  mines,  make  a  continuing 
evaluation  of  the  manner  in  which  each  State  having  a  plan  approved 
under  this  section  is  carrying  out  such  plan.  Whenever  the  Secretary 
finds,  after  affording  due  notice  and  opportunity  for  a  hearing,  that  in 
the  administration  of  the  State  plan  there  is  a  failure  to  comply  sub- 
stantially with  any  provision  of  the  State  plan  (or  any  assurance  con- 
tained therein),  he  shall  notify  the  State  agency  of  his  withdrawal  of 
approval  of  such  plan  and  upon  receipt  of  such  notice  such  plan  shall 
cease  to  be  in  effect. 

[(e)  The  provisions  of  section  8  (b)  and  9  (b)  of  this  Act  shall  not  be 
applicable  in  any  State  in  which  there  is  in  effect  a  State  plan  approved 
under  subsection  (c). 

[administrative  provisions 

[Sec,  17.  The  Secretary  shall  provide  that  the  major  responsibility 
for  administering  the  provisions  of  this  Act  shall  be  vested  in  the 
Bureau  of  Mines  of  the  Department  of  the  Interior  which  has  the 
major  responsibility  for  carrying  out  the  Federal  Coal  Mine  Safety 
Act.  The  Secretary  acting  through  the  Bureau,  shall  have  authority 
to  appoint,  subject  to  the  civil  service  laws,  such  officers  and  employees 
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as  he  may  deem  requisite  for  the  administration  of  this  Act;  and  to 
prescribe  powers,  duties,  and  responsibilities  of  all  officers  and  employ- 
ees engaged  in  the  administration  of  this  Act:  Provided,  k<noever, 
That,  to  the  maximum  extent  feasible,  in  the  selection  of  persons  for 
appointment  as  mine  inspectors,  no  person  shall  be  so  selected  unless 
he  has  the  basic  qualification  of  at  least  five  years  practical  mining 
experience  and  in  assigning  mine  inspectors  to  the  inspection  and 
investigation  of  individual  mines,  due  consideraton  shall  be  given  to 
their  previous  practical  experience  in  the  State,  district,  or  region,  and 
in  the  particular  type  of  mining  operation  where  such  inspections  are 
to  be  made. 

[EXCLUSION    FROM    ADMINISTRATIVE    PROCEDURE    ACT 

[Sec.  18.  The  Administrative  Procedure  Act  shall  not  apply  to  the 
making  of  any  finding,  order,  or  notice  pursuant  to  this  Act,  or  to  any 
proceeding  for  the  annulment  or  revision  of  any  such  finding,  order,  or 
notice. 

[effect  on  state  laws 

[Sec.  19.  (a)  No  State  or  territorial  law  in  effect  upon  the  effective 
date  of  this  Act  or  which  may  become  effective  thereafter,  shall  be 
superseded  by  any  provision  of  this  Act,  except  insofar  as  such  State 
or  territorial  law  is  in  conflict  with  this  Act,  or  with  orders  issued 
pursuant  to  this  Act. 

[(b)  Provisions  in  any  State  or  territorial  law  in  effect  upon  the 
effective  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  greater  safety  of  persons  in  a  mine  as  defined  in  this 
Act,  than  do  provisions  of  this  Act,  which  relate  to  the  same  phase  of 
such  operations,  shall  not  be  construed  or  held  to  be  in  conflict  with 
this  Act.  Provisions  in  any  State  or  territorial  law  in  effect  upon  the 
effective  date  of  this  Act,  or  which  may  become  effective  thereafter, 
which  provide  for  the  safety  of  persons  in  a  mine  as  defined  in  this 
Act  concerning  which  no  provision  is  contained  in  this  Act,  shall  not 
be  construed  or  held  to  be  superseded  by  this  Act. 

[(c)  Nothing  in  this  Act  shall  be  construed  or  held  to  supersede  or  in 
any  manner  affect  the  workmen's  compensation  laws  of  any  State  or 
territory,  or  to  enlarge  or  diminish  or  affect  in  any  other  manner  the 
common  law  or  statutory  rights,  duties,  or  liabilities  of  employers  and 
employees  under  State  or  territorial  laws  in  respect  of  injuries,  occu- 
pational or  other  diseases,  or  death  of  employees  arising  out  of,  or  in 
the  course  of,  employment. 

[report  of  secretary 

[Sec.  20.  The  Secretary  shall  submit  annually  to  the  Congress,  as 
soon  as  practicable  after  the  beginning  of  each  regular  session,  a  full 
report  of  the  administration  of  his  functions  under  this  Act  during  the 
preceding  calendar  year.  Such  report  shall  include,  either  in  sum- 
mary or  detailed  form,  the  information  obtained  by  him  under  this 
Act,  together  with  such  findings  and  comments  thereon  and  such  rec- 
ommendations for  legislative  action  as  he  may  deem  proper. 
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[authorization  of  appropriations 

[Sec.  21.  There  are  authorized  to  be  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  such  sums  as 
may  be  necessary  to  carry  out  the  provisions  of  this  Act. 

[effecttve  date  op  act 

[Sec.  22.  This  Act  shall  become  effective  on  the  date  of  its  enact- 
ment, except  that  sections  8  and  9,  and  subsection  (b)  and  paragraph 
(1)  of  subsection  (a)  of  section  14  shall  become  effective  one  year  after 
the  date  of  publication  of  notice  in  the  Federal  Register  of  the  desig- 
nation of  mandatory  standards  as  provided  for  in  section  6(b)  of  this 
Act.l 

REPEALER 

Sec.  306.  (a)  The  Federal  Metal  and  Nonmetallie  Mine  Safety  Act 
is  repealed. 

(b)  Section  Jfi5  of  the  Act  of  November  16, 1973,  Public  Law  93-153 
is  repealed. 

EFFECTIVE  DATE 

Sec.  307.  Except  as  otherwise  provided,  this  Act  and  the  amend- 
ments made  by  this  Act  shall  take  effect  on  the  first  day  of  July  1978. 
The  Secretary  of  Labor  and  the  Secretary  of  the  Interior  are  author- 
ized to  establish  such  rules  and  regulations  as  may  be  necessary  for  the 
efficient  transfer  of  functions  provided  under  this  Act.  The  amendment 
to  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  made  by  sec- 
tion 202  of  this  Act  shall  be  effective  immediately  upon  enactment. 


778 


MINORITY  VIEWS  OF  SENATOR  ORRIN  G.  HATCH 

I  am  opposed  to  S.  717,  the  Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977.  I  disagree  with  the  transfer  provisions,  which 
would  shift  the  Mining  Enforcement  and  Safety  Administration 
(MESA)  from  the  Department  of  the  Interior  (DOl)  to  the  Depart- 
ment of  Labor  (DOL).  I  also  have  specific  objections  to  some  portions 
of  the  bill  which  purport  to  strengthen  enforcement  in  the  metal  and 
nonmetallic  mining  industry  and  in  the  coal  mining  industry. 

Proponents  of  S.  717,  the  Federal  Mine  Safety  and  Health  Amend- 
ments for  1977,  argue  for  removal  of  the  Mine  Safety  Enforcement 
responsibilities  from  the  DOI  because  of  Interior's  duty  to  maximize 
mineral  energy  production  often  conflicts  with  its  duty  of  protecting 
the  welfare  of  the  employees  engaged  in  the  extraction  of  these  same 
mineral  resources. 

I  see  no  compelling  evidence  which  warrents  the  transfer.  MESA  is 
compiling  a  record  at  the  DOI  of  effective  enforcement  of  mine  safety 
standards  and  protection  of  miner's  lives  and  health.  Possible  conflict 
of  interest  between  DOI's  mandate  to  achieve  fair  and  economic  use  of 
our  nation's  minerals  and  natural  resources  and  its  charge  to  assure 
mine  safety  was  eliminated  when  MESA  was  created  in  1973  as  a  sep- 
arate entity  from  the  Bureau  of  Mines.  Cross-fertilization  between 
DOI's  research  in  extraction  technology  and  in  mine  safety  mutually 
benefits  both  interdependent  concerns  and  means  safer  mines  sooner 
than  if  each  proceeds  alone. 

S.  717  attempts  to  do  something  to  correct  this  perceived  conflict  of 
duties  of  the  Secretary  of  the  Interior.  The  cure  as  proposed  has  the 
appearance  of  overkill  in  that  it  creates  an  administrative  hodgepodge 
which  may  well  have  a  deleterious  overall  effect  on  mine  safety.  I  see 
the  transfer  as  nothing  more  than  a  disguised  effort  to  improve  mine 
safety  enforcement  by  organized  labor  leaders  who  really  want  to  put 
the  program  in  that  part  of  the  bureaucracy  where  they  have  the  great- 
est influence.  Unfortunately,  the  transfer  will  not  serve  the  best  inter- 
ests of  miners  should  it  succeed. 

This  hodgepodge  situation  is  aggravated  further  by  several 
provisions  of  S.  826,  the  Department  of  Energy  Organization  Act  and 
S.  7,  the  Surface  Mining  Control  and  Reclamation  Act  of  1977. 

Figure  1  at  the  conclusion  of  my  comments  illustrates  the  offices  or 
functions  of  the  DOI  which  relate  to  this  discussion.  They  are  Mineral 
Production,  Safety  and  Health  Research,  Safety  Enforcement,  the 
Mine  Safety  Academy  and  Mined  Land  Regulation  of  Federal  Lands 
under  the  U.S.  Geological  Survey. 

Figure  2  illustrates  the  functions  which  would  be  fully  or  partially 
assigned  to  four  separate  departments  of  the  Executive  Branch  under 
provisions  of  S.  826,  S.  717,  and  S.  7. 

S.  717,  the  Safety  bill,  would  transfer  both  coal  and  noncoal  MESA 
forces  to  the  Department  of  Labor.  It  would  also  transfer  health  and 
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safety  inspection  functions  to  the  Department  of  Health,  Education, 
and  Welfare,  along  with  certain  regulatory  and  inspection  powers.  It 
would  allow  continuation  of  some  health  and  safety  research  responsi- 
bilities by  the  Bureau  of  Mines  although  no  regulatory  or  safety  in- 
spections powers  are  specified. 

Finally,  it  would  leave  the  National  Mine  Health  and  Safety 
Academy  in  the  Department  of  the  Interior  although  the  Academy  is 
charged  with  the  important  responsibility  of  training  mine  safety  in- 
spectors from  the  Department  of  Labor. 

Further  complicating  the  future  Mine  Safety  picture  is  the  provi- 
sion of  S.  826,  the  Department  of  Energy  Organization  Act,  which 
would  remove  a  number  of  energy-related  functions  from  the  Depart- 
ment of  the  Interior.  Most  significantly,  it  would  transfer  responsi- 
bility for  the  production  of  solid  fuel  minerals  to  the  Department  of 
Energy  but  would  not  assign  responsibility  to  the  Department  of 
Energy  for  safety  research  related  to  solid  fuel  mineral  production. 

Solid  fuel  mineral  production  would  no  longer  be  a  responsibility  of 
Interior.  Interior's  responsibility  for  enforcement  and  development  of 
safety  and  health  standards  would  go  to  the  Department  of  Labor,  and 
Interior's  responsibilities  for  safety  and  health  research  would  be 
shared  with  HEW.  It  is  therefore  reasonable  to  expect  that  the  Bureau 
of  Mines  would  cease  to  concern  itself  with  safety  and  health  research 
for  solid  fuel  minerals  (coal)  production  and  a  valuable  resource  based 
upon  decades  of  experience  would  disappear. 

Other  legislation  now  pending  which  has  significant  impact  in  the 
area  covered  by  S.  717  is  S.  7,  the  Surface  Mining  Control  and  Reclama- 
tion  Act  of  1977.  S.  7  would  establish  on  Office  of  Surface  Mining 
Reclamation  in  the  Department  of  Interior  to  perform  important  reg- 
ulatory and  inspection  functions  under  the  provisions  of  S.  7  and 
emphasizes  that  enforcement  of  and  compliance  with  the  surface  min- 
ing regulations  is  wholly  within  the  purview  of  the  Department  of 
Interior. 

S.  7  further  recognizes  that  the  prime  candidates  for  the  Reclama- 
tion Inspection  Force  are  people  with  experience  and  background  of 
MESA  mine  safety  inspectors. 

S.  7  does  specify  that  the  Director  of  the  Office  of  Surface  Mining 
Reclamation  ".  .  .  shall  not  use  either  permanently  or  temporarily  any 
person  charged  with  responsibility  of  inspecting  coal  mines  under  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  .  .  .".  However, 
S.  7  does  not  prohibit  the  Office  of  Surface  Mining  Reclamation  from 
raiding  the  ranks  of  MESA's  Metal  and  Nonmetal  mining  inspection 
section. 

Since  MESA  will  be  required  by  provisions  of  S.  717  to  expand  its 
inspection  force  in  the  face  of  a  shortage  of  experienced  mining  per- 
sonnel in  the  coal  and  metal  and  nonmetal  mining  industries,  this  extra 
competition  from  the  Office  of  Surface  Mining  Reclamation  for  quali- 
fied inspectors  will  have  a  detrimental  effect  of  MESA's  safety  and 
health  enforcement  ability.  It  will  also  require  that  inexperienced  min- 
ing personnel  be  hired  to  replace  the  qualified  miners  hired  away  from 
the  industry  by  the  government.  In  any  hazardous  occupation,  inex- 
perience leads  to  accidents,  and  this  loss  of  seasoned  miners  to  the 
several  government  inspection  agencies  could  result  in  increased  min- 
ing injuries  and  fatalities. 

20-040  O  -  78  -  50 
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S.  717,  the  Federal  Mine  Health  and  Safety  Amendments  of  1977 
should  be  temporarily  withheld  from  further  consideration  in  the 
Senate  until  final  resolution  of  S.  7  and  S.  826.  Then,  S.  717  should  be 
reviewed  and  modified,  as  necessary,  to  try  to  avoid  inter-agency  com- 
petition for  personnel  urgently  needed  by  industry,  and  achieve  con- 
solidation and  coordination  of  inspections  to  ease  the  burden  on  the 
coal  industry.  Perhaps,  too,  the  scattering  of  elements  of  the  safety 
program  through  so  many  departments  of  the  Executive  Branch 
should  be  avoided. 

If  the  coal  industry  is  to  produce  quantities  of  coal  necessary  to 
meet  the  nation's  rising  dependence  on  solid  mineral  fuel,  as  outlined 
recently  by  President  Carter,  careful  coordination  of  legislative  pro- 
grams such  as  S.  7,  S.  717  and  S.  826  must  be  accomplished  before 
they  are  enacted  into  law. 

How  can  President  Carter,  the  Administration  and  the  Congress 
reorganize  government  when  Congressional  attempts  to  set  regulatory 
responsibilities  and  functions  are  uncoordinated  and  result  in  a 
hodgepodge  of  administrative  agencies  and  authorities? 

There  has  been  no  case  made  as  to  why  MSA  should  be  transferred 
to  DOL  and  there  are  several  reasons  related  to  its  own  track  record 
why  the  Labor  Department  should  not  be  entrusted  with  additional 
responsibilities  in  this  important  area.  For  example,  the  Labor  De- 
partment has  frequently  lamented  over  what  it  sees  as  an  imbalance 
in  distribution  of  Federal  funds  for  worker  safety  and  health.  Accord- 
ingly, if  MESA  is  transferred  to  Labor,  mine  safety  programs  could 
face  reductions  so  that  MESA  funds  could  be  shifted  to  safety  pro- 
grams in  other  industrial  sectors.  In  my  view,  it  would  be  very  unwise 
to  divert  funds  from  MESA  programs  in  order  to  provide  coverage 
in  more  populous  but  less  dangerous  industries.  S.  717  does  not  provide 
adequate  safeguards  to  preclude  such  an  occurence. 

Furthermore,  as  we  all  know,  DOL  has  taken  much  criticism  for 
the  poor  administration  of  its  OSHA  programs.  And  yet,  many  of 
those  same  critics  feel  that  this  very  important  responsibility  for  mine 
safety  enforcement  should  be  transferred  from  the  department  that 
has  effectively  administered  such  programs  to  another  whose  record 
of  inefficient  management  has  been  widely  noted. 

There  is  no  historical  indication  that  a  super-bureaucracy  of  health 
and  safety  better  insures  enforcement  of  regulations.  A  historical 
record  of  60  years  under  DOI  indicates  that  mine  safety  has  con- 
sistently improved,  even  though  no  Federal  mine  safety  law  existed 
for  many  of  those  years.  Also,  since  the  creation  of  MESA  in  1973, 
there  have  been  no  mine  disasters  in  metal/nonmetal  industry.  Con- 
sequently, I  am  inalterably  opposed  to  S.  717  because  it  provides  that 
DOL,  inefficient  as  it  is  in  its  own  sphere,  should  be  entrusted  with 
the  highly  specialized  responsibilities  of  mine  safety  and  health 
enforcement. 

Although  the  transfer  provisions  are  sufficient  in  and  of  themselves 
to  justify  opposing  S.  717,  they  are  not  the  only  problems  I  have  with 
the  bill.  S.  717  is  a  comprehensive  measure  that  would  not,  for  the 
most  part,  significantly  increase  the  safety  and  health  of  the  miners 
and  could  cause  a  significant  decrease  in  productivity,  at  a  time  when 
efforts  should  be  made  to  increase  productivity. 
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I  oppose  the  consolidation  of  coal  and  metal/nonmetal  mines  under 
one  law.  S.  717  would  repeal  the  existing  Metal  and  Nonmetallic  Mine 
Safety  Act  and  amend  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  This  would  make  the  Federal  Coal  Mine  Health  and 
Safety  Act,  as  amended  by  S.  717,  applicable  to  the  entire  domestic 
mining  industry. 

The  Coal  Act  was  passed  as  a  direct  result  of  the  Mannington 
disaster  in  West  Virginia  in  1968.  At  that  time  Congress  recognized 
the  need  to  provide  strong  enforcement  tools  to  the  Bureau  of  Mines 
in  order  to  regulate  the  coal  industry.  This  was  due  to  unsafe  condi- 
tions that  existed  in  the  nation's  coal  mines  at  that  particular  time. 
Since  the  passage  of  the  1969  Act,  the  coal  industry,  in  cooperation 
with  the  Bureau  of  Mines  and  MESA,  has  done  much  to  correct  the 
problems  that  existed  prior  to  the  Act. 

The  1969  Coal  Act  is  a  tightly  drawn  and  punitive  measure*  Con- 
gress believed  this  type  of  legislation  to  be  necessary  to  correct  the 
problems  in  existence  in  the  coal  industry  at  the  time  of  the  Manning- 
ton  disaster.  No  such  problems  exist  in  the  noncoal  mining  industry 
today,  nor  have  they  existed  in  the  past.  Consequently,  there  would 
seem  to  be  no  call  or  reason  for  placing  the  metal  and  nonmetallic  or 
noncoal  moining  industry  under  the  Coal  Mine  Health  and  Safety  Act 
of  1969.  Initially,  this  Act  was  drafted  to  be  applicable  only  to  the  coal 
mining  industry,  consequently  these  provisions  should  not  be  applied 
to  the  noncoal  mining  industry. 

In  summary  there  is  no  reason  to  transfer  the  Mining  Enforcement 
and  Safety  Administration  from  the  Department  of  the  Interior  to 
the  Department  of  Labor.  Nor  is  there  any  reason  to  support  a  number 
of  specific  provisions  which  I  may  speak  to  on  the  Senate  floor  which 
purport  to  upgrade  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act  of  1969,  but  which  in  fact  place  severe  economic  and  legal  burdens 
on  the  operators  in  return  for  little  in  the  way  of  improvement  of 
conditions  in  the  mines.  In  short,  there  is  no  reason  to  support  S.  717 
as  reported. 
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APPENDIX 

Administrative  Procedure  Act  of  1946,  as  Codified  in  Title  5, 
United  States  Code,  Excerpts 

§551.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  "agency"  means  each  authority  of  the  Government  of  the 
United  States,  whether  or  not  it  is  within  or  subject  to  review 
by  another  agency,  but  does  not  include — 

(A)  the  Congress; 

(Bl  the  courts  of  the  United  States; 

(C)  the  governments  of  the  territories  or  possessions  of 
the  United  States ; 

(D)  the  government  of  the  District  of  Columbia;  or 
except  as  to  the  requirements  of  section  552  of  this  title — 

(E)  agencies  composed  of  representatives  of  the  parties 
or  of  representatives  of  organizations  of  the  parties  to  the 
disputes  determined  by  them ; 

(F)  courts-martial  and  military  commissions; 

(G)  military  authority  exercised  in  the  field  in  time  of 
war  or  in  occupied  territory ;  or 

(H)  functions  conferred  by  sections  1738,  1739,  1743, 
and  1744,  of  title  12 ;  chapter  2  of  title  41 ;  or  sections  1622, 
1884,  1891-1902,  and  former  section  1641(b)  (2),  of  title  50, 
appendix ; 

(2)  "person"  includes  an  individual,  partnership,  corporation, 
association,  or  public  or  private  organization  other  than  an 
agency; 

(3)  "party"  includes  a  person  or  agency  named  or  admitted 
as  a  party,  or  properly  seeking  and  entitled  as  of  right  to  be  ad- 
mitted as  a  party,  in  an  agency  proceeding,  and  a  person  or 
agency  admitted  by  an  agency  as  a  party  for  limited  purposes ; 

(4)  "rule"  means  the  whole  or  a  part  of  an  agency  statement 
of  general  or  particular  applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law  or  policy  or  describing 
the  organization,  procedure,  or  practice  requirements  of  an 
agency  and  includes  the  approval  or  prescription  for  the  future 
of  rates,  wages,  corporate  or  financial  structures  or  reorganiza- 
tions thereof,  prices,  facilities,  appliances,  services  or  allow- 
ances therefor  or  of  valuations,  costs,  or  accounting,  or  practices 
bearing  on  any  of  the  foregoing ; 

(5)  "rule  making"  means  agency  process  for  formulating, 
amending,  or  repealing  a  rule ; 

(6)  "order"  means  the  whole  or  a  part  of  a  final  disposition, 
whether  affirmative,  negative,  injunctive,  or  declaratory  in  form, 
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of  an  agency  in  a  matter  other  than  rule  making  but  including 
licensing ; 

(7)  "adjudication"  means  agency  process  for  the  formulation 
of  an  order ; 

(8)  "license"  includes  the  whole  or  a  part  of  an  agency  permit, 
certificate,  approval,  registration,  charter,  membership,  statutory 
exemption  or  other  form  of  permission ; 

(9)  "licensing"  includes  agency  process  respecting  the  grant, 
renewal,  denial,  revocation,  suspension,  annulment,  withdrawal, 
limitation,  amendment,  modification,  or  conditioning  of  a  license; 

(10)  "sanction"  includes  the  whole  or  a  part  of  an  agency. — 

(A)  prohibition,  requirement,  limitation,  or  other  condi- 
tion affecting  the  freedom  of  a  person ; 

(B)  withholding  of  relief; 

(C)  imposition  of  penalty  or  fine ; 

(D)  destruction,  taking,  seizure,  or  withholding  of  prop- 
erty; 

(E)  assessment  of  damages,  reimbursement,  restitution, 

compensation,  costs,  charges,  or  fees ; 

(F)  requirement,  revocation,  or  suspension  of  a  license;  or 

(G)  taking  other  compulsory  or  restrictive  action ; 

(11)  "relief"  includes  the  whole  or  a  part  of  an  agency — 

(A)  grant  of  money,  assistance,  license,  authority,  exemp- 
tion, exception,  privilege,  or  remedy ; 

(B)  recognition  of  a  claim,  right,  immunity,  privilege, 
exemption,  or  exception ;  or 

(C)  taking  of  other  action  on  the  application  or  petition 
of,  and  beneficial  to,  a  person ; 

(12  "agency  proceeding"  means  an  agency  process  as  defined 
by  paragraphs  (5),  (7),  and  (9)  of  this  section  and 

(13)  "agency  action"  includes  the  whole  or  a  part  of  an  agency 
rule,  order,  license,  sanction,  relief  or  the  equivalent,  or  denial 
thereof,  or  failure  to  act. 

§553.  Rule  making 

(a)  This  section  applies,  according  to  the  provisions  thereof,  ex- 
cept to  the  extent  that  there  is  involved — 

(1)  a  military  or  foreign  affairs  function  of  the  United  States; 
or 

(2)  a  matter  relating  to  agency  management  or  personnel  or  to 
public  property,  loans,  grants,  benefits,  or  contracts. 

(b)  General  notice  of  proposed  rule  making  shall  be  published  in 
the  Federal  Register,  unless  persons  subject  thereto  are  named  and 
either  personally  served  or  otherwise  have  actual  notice  thereof  in 
accordance  with  law.  The  notice  shall  include — 

(1)  a  statement  of  the  time,  place,  and  nature  of  public  rule 
making  proceedings ; 

(2)  reference  to  the  legal  authority  under  which  the  rule  is 
proposed;  and 

(3)  either  the  terms  or  substance  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues  involved. 

Except  when  notice  or  hearing  is  required  by  statute  this  subsection 
does  not  apply — 

(A)  to  interpretative  rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure,  or  practice ;  or 
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(B)  when  the  agency  for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of  reasons  therefor  in  the  rules 
issued)  that  notice  and  public  procedure  thereon  are  impracti- 
cable, unnecessary,  or  contrary  to  the  public  interest. 

(c)  After  notice  required  by  this  section,  the  agency  shall  give 
interested  persons  an  opportunity  to  participate  in  the  rule  making 
through  submission  of  written  data,  views,  or  arguments  with  or  with- 
out opportunity  for  oral  presentation.  After  consideration  of  the 
relevant  matter  presented,  the  agency  shall  incorporate  in  the  rules 
adopted  a  concise  general  statement  of  their  basis  and  purpose.  When 
rules  are  required  by  statute  to  be  made  on  the  record  after  opportunity 
for  an  agency  hearing,  section  556  and  557  of  this  title  apply  instead 
of  this  subsection. 

(d)  The  required  publication  or  service  of  a  substantive  rule  shall 
be  made  not  less  than  30  days  before  its  effective  date,  except — 

(1)  a  substantive  rule  which  grants  or  recognizes  an  exemp- 
tion or  relieves  a  restriction ; 

(2)  interpretative  rules  and  statements  of  policy ;  or 

(3)  as  otherwise  provided  by  the  agency  for  good  cause  found 
and  published  with  the  rule. 

(e)  Each  agency  shall  give  an  interested  person  the  right  to  petition 
for  the  issuance,  amendment,  or  repeal  of  a  rule. 

§554.  Adjudications 

(a)  This  section  applies,  according  to  the  provisions  thereof,  in 
every  case  of  adjudication  required  by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency  hearing,  except  to  the  extent 
that  there  is  involved — 

(1)  a  matter  subject  to  a  subsequent  trial  of  the  law  and  the 
facts  de  novo  in  a  court ; 

(2)  the  selection  or  tenure  of  an  employee,  except  a  hearing 
examiner  appointed  under  section  3105  of  this  title; 

(3)  proceedings  in  which  decisions  rest  solely  on  inspections, 
tests,  or  elections ; 

(4)  the  conduct  of  military  or  foreign  affairs  functions; 

(5)  cases  in  which  an  agency  is  acting  as  an  agent  for  a  court; 
or 

(6)  the  certification  of  worker  representatives. 

(b)  Persons  entitled  to  notice  of  an  agency  hearing  shall  be  timely 
informed  of — 

(1)  the  time,  place,  and  nature  of  the  hearing; 

(2)  the  legal  authority  and  jurisdiction  under  which  the  hear- 
ing is  to  be  held ;  and 

(3)  the  matters  of  fact  and  law  asserted. 

When  private  persons  are  the  moving  parties,  other  parties  to  the 
proceeding  shall  give  prompt  notice  of  issues  controverted  in  fact  or 
law;  and  in  other  instances  agencies  may  by  rule  require  responsive 
pleading.  In  fixing  the  time  and  place  for  hearings,  due  regard  shall 
be  had  for  the  convenience  and  necessity  of  the  parties  or  their  repre- 
sentatives. 

(c)  The  asrency  shall  give  all  interested  parties  opportunity  for — 
v  (1)  the  submission  and  consideration  of  facts,  arguments, 
offers  of  settlement,  or  proposals  of  adjustment  when  time,  the 
nature  of  the  proceeding,  and  the  public  interest  permit ;  and 
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(2}  to  the  extent  that  the  parties  are  unable  so  to  determine  a 
controversy  by  consent,  hearing  and  decision  on  notice  and  in 
accordance  with  sections  556  and  557  of  this  title. 

(d)  The  employee  who  presides  at  the  reception  of  evidence  puisu- 
uit  to  section  556  of  this  title  shall  make  the  recommended  decision  or 
initial  decision  required  by  section  557  of  this  title,  unless  he  becomes 
unavailable  to  the  agency.  Except  to  the  extent  required  for  the  dis- 
position of  ex  parte  matters  as  authorized  by  law.  such  an  employee 

IUay      (1)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on  notice 
and  opportunity  for  all  parties  to  participate;  or 

(2)  be  responsible  to  or  subject  to  the  supervision  or  direction 
of  an  employee  or  agent  engaged  in  the  performance  of  investiga- 
tive or  prosecuting  functions  for  an  agency. 
An  employee  or  agent  engaged  in  the  performance  of  investigative  or 
prosecuting  functions  for  an  agency  in  a  case  may  not,  in  that  or  a 
factually  related  case,  participate  or  advise  in  the  decision,  recom- 
mended decision,  or  agency  review  pursuant  to  section  557  of  this 
title,  except  as  witnesses  or  counsel  in  public  proceedings.  This  sub- 
section does  not  apply — 

(A)  in  determining  applications  for  initial  licenses; 

(B)  to  proceedings  involving  the  validity  or  application  of 
rates,  facilities,  or  practices  of  public  utilities  or  carriers;  or 

(C)  to  the  agency  or  a  member  or  members  of  the  body  com- 
prising the  agency. 

(e)  The  agency,  with  like  effect  as  in  the  case  of  other  orders,  and 
in  its  sound  discretion,  may  issue  a  declaratory  order  to  terminate  a 
controversy  or  remove  uncertainty. 

§555.  Ancillary  matters 

(a)  This  section  applies,  according  to  the  provisions  thereof,  except 
as  otherwise  provided  by  this  subchapter. 

(b)  A  person  compelled  to  appear  in  person  before  an  agency  or 
representative  thereof  is  entitled  to  be  accompanied,  represented,  and 
advised  by  counsel  or,  if  permitted  by  the  agency,  by  other  qualified 
representative.  A  party  is  entitled  to  appear  in  person  or  by  or  with 
counsel  or  other  duly  qualified  representative  in  an  agency  proceed- 
ing. So  far  as  the  orderly  conduct  of  public  business  permits,  an 
interested  person  may  appear  before  an  agency  or  its  responsible 
employees  for  the  presentation,  adjustment,  or  determination  of  an 
issue,  request,  or  controversy  in  a  proceeding,  whether  interlocutory, 
summary,  or  otherwise,  or  in  connection  with  an  agency  function. 
With  due  regard  for  the  convenience  and  necessity  of  the  parties 
or  their  representatives  and  within  a  reasonable  time,  each  agency 
shall  proceed  to  conclude  a  matter  presented  to  it.  This  subsection 
does  not  grant  or  deny  a  person  who  is  not  a  lawyer  the  right  to 
appear  for  or  represent  others  before  an  agency  or  in  an  agency 
proceedings. 

(c)  Process,  requirement  of  a  report,  inspection,  or  other  investi- 
gative act  or  demand  may  not  be  issued  made,  or  enforced  except  as 
authorized  by  law.  A  person  compelled  to  submit  data  or  evidence  is 
entitled  to  retain  or,  on  payment  of  lawfully  prescribe  costs,  procure 
a  copy  of  transcript  thereof,  except  that  in  a  nonpublic  investigatory 
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proceeding  the  witness  may  for  good  cause  be  limited  to  inspection  of 
the  official  transcript  of  his  testimony. 

(d)  Agency  subpenas  authorized  by  law  shall  be  issued  to  a  party 
on  request  and,  when  required  by  rules  of  procedure,  on  a  statement 
or  showing  of  general  relevance  and  reasonable  scope  of  the  evidence 
sought.  On  contest,  the  court  shall  sustain  the  subpena  or  similar 
process  or  demand  to  the  extent  that  it  found  to  be  in  accordance 
with  law.  In  a  proceeding  for  enforcement,  the  court  shall  issue  an 
order  requiring  the  appearance  of  the  witness  or  the  production  of 
the  evidence  or  data  within  a  reasonable  time  under  penalty  of  punish- 
ment for  contempt  in  case  of  contumacious  failure  to  comply. 

(e)  Prompt  notice  shall  be  given  of  the  denial  in  whole  or  in  part 
of  a  written  application,  petition,  or  other  request  of  an  interested 
person  made  in  connection  with  any  agency  proceeding.  Except  in 
affirming  a  prior  denial  or  when  the  denial  is  self-explanatory,  the 
notice  shall  be  accompanied  by  a  brief  statement  of  the  grounds  for 
denial. 

§  556.  Hearings ;  presiding  employees ;  powers  and  duties ;  burden 
of  proof;  evidence;  record  as  basis  of  decision 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to 
hearings  required  by  section  553  or  554  of  this  title  to  be  conducted 
in  accordance  with  this  section. 

(b)  There  shall  preside  at  the  taking  of  evidence — 

( 1 )  the  agency ; 

(2)  one  or  more  members  of  the  body  which  comprises  the 
agency;  or 

(3)  one  or  more  hearing  examiners  appointed  under  section 
3105  of  this  title. 

This  subchapter  does  not  supersede  the  conduct  of  specified  classes  of 
proceedings,  in  whole  or  in  part,  by  or  before  boards  or  other  em- 
ployees specially  provided  for  by  or  designated  under  statute.  The 
functions  of  presiding  employees  and  of  employees  participating  in 
decisions  in  accordance  with  section  557  of  this  title  shall  be  con- 
ducted in  an  impartial  manner.  A  presiding  or  participating  em- 
ployee may  at  any  time  disqualify  himself.  On  the  filing  in  good  faith 
of  a  timely  and  sufficient  affidavit  of  personal  bias  other  disquali- 
fication of  a  presiding  or  participating  employee,  the  agency  shall  de- 
termine the  matter  as  a  part  of  the  record  and  decision  in  the  case. 

(c)  Subject  to  published  rules  of  the  agency  and  within  its  powers, 
employees  presiding  at  hearings  may — 

( 1 )  administer  oaths  and  affirmations ; 

(2)  issue  subpenas  authorized  by  law; 

(3)  rule  on  offers  of  proof  and  receive  relevant  evidence; 

(4)  take  depositions  or  have  depositions  taken  when  the  ends 
of  justice  would  be  served ; 

( 5 )  regulate  the  course  of  the  hearing ; 

(6)  hold  conferences  for  the  settlement  or  simplification  of  the 
issues  by  consent  of  the  parties  ; 

(7)  dispose  of  procedural  requests  or  similar  matters ; 

(8)  make  or  recommend  decisions  in  accordance  with  section 
557  of  this  title ;  and 

(9)  take  other  action  authorized  by  agency  rule  consistent  with 
this  subchapter. 
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(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of  a 
rule  or  order  lias  the  burden  of  proof.  Any  oral  or  documentary  evi- 
dence may  be  received,  but  the  agency  as  a  matter  of  policy  shall  pro- 
vide for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repeti- 
tious evidence.  A  sanction  may  not  be  imposed  or  rule  or  order  issued 
except  on  consideration  of  the  whole  record  or  those  parts  thereof 
cited  by  a  party  and  supported  by  and  in  accordance  with  the  re- 
liable, probative,  and  substantial  evidence.  A  party  is  entitled  to 
present  his  case  or  defense  by  oral  or  documentary  evidence,  to  sub- 
mit rebuttal  evidence,  and  to  conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure  of  the  facts.  In  rule  making 
or  determining  claims  for  money  or  benefits  or  applications  for  initial 
licenses  an  agency  may,  when  a  party  will  not  be  prejudiced  thereby, 
adopt  procedures  for  the  submission  of  all  or  pail  of  the  evidence  in 
written  form. 

(e)  The  transcript  of  testimony  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  proceeding,  constitutes  the  exclusive 
record  for  decision  in  accordance  with  section  557  of  this  title  and,  on 
payment  of  lawfully  prescribed  costs,  shall  be  made  available  to  the 
parties.  When  an  agency  decision  rests  on  official  notice  of  a  material 
fact  not  appearing  in  the  evidence  in  the  record,  a  party  is  entitled,  on 
timely  request,  to  an  opportunity  to  show  the  contrary. 

§  557.  Initial  decisions;  conclusiveness;  review  by  agency;  submis- 
sions by  parties;  contents  of  decisions;  record 

(a)  This  section  applies,  according  to  the  provisions  thereof,  when 
a  hearing  is  required  to  be  conducted  in  accordance  with  section  556 
of  this  title. 

(b)  When  the  agency  did  not  preside  at  the  reception  of  the  evi- 
dence, the  presiding  employee  or,  in  cases  not  subject  to  section  554 
(d)  of  this  title,  an  employee  qualified  to  preside  at  hearings  pursuant 
to  section  556  of  this  title,  shall  initially  decide  the  case  unless  the 
agency  requires,  either  in  specific  cases  or  by  general  rule,  the  entire 
record  to  be  certified  to  it  for  decision.  When  the  presiding  employee 
makes  an  initial  decision,  that  decision  then  becomes  the  decision  of 
the  agency  without  further  proceedings  unless  there  is  an  appeal  to, 
or  review  on  motion  of,  the  agency  within  time  provided  by  rule. 
On  appeal  from  or  review  of  the  initial  decision,  the  agency  has  all 
the  powers  which  it  would  have  in  making  the  initial  decision  except 
as  it  may  limit  the  issues  on  notice  or  by  rule.  When  the  agency 
makes  the  decision  without  having  presided  at  the  reception  of  the 
evidence,  the  presiding  employee  or  an  employee  qualified  to  preside 
at  hearings  pursuant  to  section  556  of  this  title  shall  first  recommend 
a  decision,  except  that  in  rule  making  or  determining  applications  for 
initial  licenses — 

(1)  instead  thereof  the  agency  may  issue  a  tentative  decision 
or  one  of  its  responsible  employees  may  recommend  a  decision; 
or 

(2)  this  procedure  may  be  omitted  in  a  case  in  which  the  agency 
finds  on  the  record  that  due  and  timely  execution  of  its  functions 
imperatively  and  unavoidably  so  requires. 

(c)  Before  a  recommended,  initial,  or  tentative  decision,  or  a  deci- 
sion on  agency  review  of  the  decision  of  subordinate  employees,  the 
parties  are  entitled  to  a  reasonable  opportunity  to  submit  for  the  con- 
sideration of  the  employees  participating  in  the  decisions — 
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(1)  proposed  findings  and  conclusions;  or 

(2)  exceptions  to  the  decisions  or  recommended  decisions  of 
subordinate  employees  or  to  tentative  agency  decisions ;  and 

(3)  supporting  reasons  for  the  exceptions  or  proposed  findings 
or  conclusions. 

The  record  shall  show  the  ruling  on  each  finding,  conclusion,  or 
exception  presented.  All  decisions,  including  initial,  recommended, 
and  tentative  decisions,  are  a  part  of  the  record  and  shall  include  a 
statement  of — 

(A)  findings  and  conclusions,  and  the  reasons  or  basis  there- 
for, on  all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record ;  and 

(B)  the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof. 

§558.  Imposition  of  sanctions;  determination  of  applications 
for  licenses;  suspension,  revocation,  and  expiration  of 
licenses 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to  the 
exercise  of  a  power  or  authority. 

(b)  A  sanction  may  not  be  imposed  or  a  substantive  rule  or  order 
issued  except  within  jurisdiction  delegated  to  the  agency  and  as  au- 
thorized by  law. 

(c)  When  application  is  made  for  a  license  required  by  law,  the 
agency,  with  due  regard  for  the  rights  and  privileges  of  all  the  inter- 
ested parties  or  adversely  affected  persons  and  within  a  reasonable 
time,  shall  set  and  complete  proceedings  required  to  be  conducted  in 
accordance  with  sections  556  and  557  of  this  title  or  other  proceedings 
required  by  law  and  shall  make  its  decision.  Except  in  cases  of  willful- 
ness or  those  in  which  public  health,  interest,  or  safety  requires  other- 
wise, the  withdrawal,  suspension,  revocation,  or  annulment  of  a  license 
is  lawful  only  if,  before  the  institution  of  agency  proceedings  therefor, 
the  licensee  has  been  given — 

(1)  notice  by  the  agency  in  writing  of  the  facts  or  conduct 
which  may  warrant  the  action ;  and 

(2)  opportunity  to  demonstrate  or  achieve  compliance  with  all 
lawful  requirements. 

When  the  licensee  has  made  timely  and  sufficient  application  for  a 
renewal  of  a  new  license  in  accordance  with  agency  rules,  a  license 
with  reference  to  an  activity  of  a  continuing  nature  does  not  expire 
until  the  application  has  been  finally  determined  by  the  agency. 

§559.  Effect  on  other  laws;  effect  of  subsequent  statute 

This  subchapter,  chapter  7,  and  sections  1305,  3105,  3344,  4301  (2) 
(E),  5362,  and  7521,  and  the  provisions  of  section  5335(a)  (B)  of  this 
title  that  relate  to  hearing  examiners,  do  not  limit  or  repeal  additional 
requirements  imposed  by  statute  or  otherwise  recognized  by  law. 
Except  as  otherwise  required  by  law.,  requirements  or  privileges  relat- 
ing to  evidence  or  procedure  apply  aqually  to  agencies  and  persons. 
Each  agency  is  granted  the  authority  necessary  to  comply  with  the 
requirements  of  this  subchapter  through  the  issuance  of  rules  or  other- 
wise. Subsequent  statute  may  be  held  to  supersede  or  modify  this  sub- 
chapter, chapter  7,  sections  1305,  3105,  3344,  4301  (2)  (E) ,  5362,  or  7521, 
or  the  provisions  of  section  5335(a)  (B)  of  this  title  that  relate  to 
hearing  examiners,  except  to  the  extent  that  it  does  so  expressly. 
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[From  the  Congressional  Record — Senate,  May  26,  1977] 

(P.  8771) 
******* 

Mine  Safety— S.  717 

AMENDMENTS   NOS.    34  7    THROUGH    3  52 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Schmitt  submitted  six  amendments  intended  to  be  proposed 
by  him  to  the  bill  (S.  717)  to  promote  safety  and  health  in  the  mining 
industry,  to  prevent  recurring  disasters  in  the  mining  industry,  and 
for  other  purposes. 

******* 

[The  texts  of  amendments  Nos.  347  through  352  to  S.  717  follow :] 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  26  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Schmitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz:  On  page  92,  insert  between  lines  12  and  13 
the  following: 

1  (g)   All  mandatory  health  or  safety  standards  promul- 

2  gated  under  this  subsection  shall  lapse  on  December  31, 

3  1982,  or  at  the  end  of  the  calendar  year  five  years  after 

4  this  Act  shall  become  effective,  whichever  is  later. 

Amdt.  No.  347 
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95m  CONGRESS 

1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  W  (legislative  dav.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  he  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Sen  mitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  83,  line  15,  insert  the  following  after  the  period: 

2  "To  the  extent  practicable  and  appropriate,  the  Secretary 

3  shall  publish  along  with  each  proposed  rule  a   paperwork 

4  impact  analysis,  for  each  such  rule  proposed   (including  any 

5  alternatives  considered) ,  containing  an  estimate  of  the  num- 

6  bers  of,  and  a  description  of  the  classes  of,  persons  that  would 

7  be  required  to  file  reports,  maintain  records,  and  fulfill  any 

8  of  the  information-gathering  requirements  under  each  such 

9  rule;  the  nature  and  amount  of  the  information  required  to 
10  be  filed  in  such  reports,  and  the  frequency  of  such  reports; 

Amdt.  No.  348 
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1  the  nature  and  number  of  records  that  would  have  to  be  kept 

2  by  such  persons,  and  the  man-hours  and  costs  required  or 

3  incurred  to  keep  such  records  and  make  such  reports;  and 

4  steps  being  taken  by  the  Secretary  to  insure  that  there  is  no 

5  unnecessary  duplication  in  recordkeeping  and  report  filing 

6  resulting  from  the  issuance  of  each  such  rule.  In  the  event  the 

7  Secretary  finds  that  it  is  impractical   or  inappropriate   to 

8  submit  the  information  required  hereunder,  the  Secretary 

9  shall  include  a  statement  as  to  why  he  cannot  so  comply.". 


794 


95ni  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Mw  2(>  (legislative  day.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  8CHMITT  to  B.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz : 

1  On  page  78,  strike  out  lines  15,  16,  17,  and  IS. 

2  On  page  78,  line  19,  strike  out  "  (2)  "  and  insert  "  (b) 

3  (1)". 

4  On  page  78,  line  23,  strike  out  "  (3)  "  and  insert  "  (2)  ". 

5  On  page  79,  line  19,  strike  out  "  (4)  "  and  insert  "  (3)  ". 

6  On  page  79,  line  22,  strike  out  "  (5)  "  and  insert  "  (4)  ". 

7  On  page  80,  line  4,  strike  out  "Labor"  and  insert  "the 

8  Interior". 

9  On  page  80,  strike  out  lines  10  and  11. 
Amdt.  No.  349 
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1  On  page  80,  line  12,  strike  out  "  (2)  "  and  insert  "  (d)  ". 

2  On  page  132,  line  12,  strike  out  "Labor"  and  insert  "the 

3  Department  of  the  Interior". 

4  On  page  143,  line  20,  beginning  with  the  word  "by", 

5  strike  out  all  through  the  comma  on  line  22. 

6  On  page   144,  beginning  with  line   2,   strike   out  all 

7  through  line  9  on  page  149. 

8  On  page  144,  line  11,  strike  out  "Sec.  302."  and  insert 

9  "Sec.  301.". 

10  On  page  149,  line  12,  strike  out  "Labor"  and  insert 

11  "the  Interior". 

12  On  page  149,  line   13,  strike  out  "Labor"  and  insert 

13  "the  Interior". 

14  On  page  149,  line  23,  strike  out  "Labor"  and  insert 

15  "the  Interior". 

16  On  page  150,  line  20,  beginning  with  the  comma,  strike 

17  out  all  through  "and"  on  line  22. 

18  On  page  151,  line  17,  beginning  with  the  semicolon, 

19  strike  out  all  through  the  quotation  marks  on  line  19. 

20  On  page   151,  beginning  with  line   20,  strike  out  all 

21  through  line  23. 

22  On  page   151,   line  24,   strike  out  "(5)"   and  insert 

23  "(4)". 

24  On  page  152,  line  1,  beginning  with  "inserting",  strike 

25  out  all  through  "by"  on  line  3. 
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1  On  page  152,  line  1,  strike  out  "  (6)  "  and  insert  "  (5)  ". 

2  On  page  152,  line  5,  -strike  out  "  (7)  "  and  insert  "  (6)  ". 

3  On  page  154,  line  6,  strike  out  "Secretaries  of  Labor 

4  and"  and  insert  "Secretary  of  the". 

5  On  page  154,  line  7,  strike  out  "jointly". 

6  On  page  154,  line  18,  strike  out  "Secretaries  of  Labor 

7  and"  and  insert  "Secretary  of  the". 

8  On  page  154,  line  22,  beginning  with  "shall",  strike 

9  out  all  through  "are"  on  line  25. 

10  On  page  15B,  line  6,  beginning  with  the  period,  strike 

11  out  all  through  "Act"  on  line  9. 
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95thCOXGRKSS 

1st  Session 


Calendar  No.  154 

S.  717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  26  (legislative  clay.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Schmitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  pre- 
vent recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  viz : 

1  On  page  78,  strike  out  lines  12  through  14. 

2  On  page  78,  line  18,  strike  out  "(2)"  and  substitute 

3  "Sec.  102.". 

4  Beginning  on  line  23,  page  78,  strike  out  through  line 

5  21,  page  79. 

6  On  page  79,  line  22,  strike  "  (5)  "  and  substitute  "  (3)  ". 

7  On  page  80,  strike  lines  8  and  9. 

8  On  page  80,  line  10,  strike  "(d)  (1)"  and  substitute 

9  "(c)". 

10  On  page  80,  strike  out  lines  12  through  14. 

11  On  page  80,  line  21,  insert  "coal"  after  "Each". 
Amdt.  No.  350 
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1  On  page    143,   line   li,   strike  "mine/."   and   substitute 

2  "mine.". 

3  On  page  14:),  insert  between  lines  2  and  3  the  follow- 

4  iiuz: 

5  "limitation 

6  "Sbc.  1  17.  The  provisions  <>f  this  title  shall  apply  only 

7  to  coal  mines.". 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.  717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  26  (legislative  day.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Schmitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz : 

1  On  page   83,   line    15,   insert   the   following   after   the 

2  period:    "Publication  shall   include   the   text  of  such   rules 

3  proposed,  in  their  entirety,  and  a  comparative  text  of  the 

4  proposed  changes  in  existing  rules,  and  shall  include  a  com- 

5  prehensive  index  to  the  rules,  cross-referenced  by  subject 

6  matter.". 

Amdt.  No.  351 
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95th  CONGRESS 

1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  36  (legislative  day.  May  IS),  1977 
Ordered  ro  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Sen  mitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz : 

1  On  page  83,  line  19*,  insert  the  following  after  the  period : 

2  "To  the  extent  practicable  and  appropriate,  the  Secretary 

3  shall  publish  along  with  each  proposed  rule  an  economic 

4  impact  analysis  which  takes  into  account,  for  each  rule  pro- 

5  posed   (including  any  alternatives  considered) ,  the  cost  im- 

6  pact  on  and  benefits  to  consumers,  wage  earners,  businesses, 

7  markets,  and  Federal,  State,  and  local  governments,  and  the 

8  effects  on  productivity,  competition,  supplies  of  important 

9  manufactured  products  or  services,  employment,  and  energy 
10  resource  supply  and  demand.  In  the  event  the  Secretary 

Amdt.  No.  352 
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1  finds  that  it  is  impractical  or  inappropriate  to  submit  the 

2  information  required  hereunder,  the  Secretary  shall  submit 

3  a  statement  as  to  why  he  cannot  so  comply.". 
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[From  the  Congressional  Record — Senate,  June  7,  1977] 

(Pp.  9013-9014) 
******* 

Mine  Safety  Act — S.  717 

AMENDMENT   NO.  3  69 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

STATE    PLANNING    AGREEMENTS    ESSENTIAL   TO   MINE    SAFETY   BILL 

Mr.  Helms.  Mr.  President,  today  I  am  submitting  an  amendment  to 
S.  717,  the  Federal  Mine  Safety  and  Health  Act  of  1977.  This  amend- 
ment is  necessary  in  order  to  maintain  State  planning  agreements, 
which  would  no  longer  be  allowed  if  S.  717  is  passed  in  its  present 
form. 

These  State  planning  agreements  authorize  the  several  States,  in 
cooperation  with  the  Department  of  Interior,  to  establish  and  enforce 
their  own  health  and  safety  standards.  They  are  provided  for  under 
section  16  of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act, 
which  S.  717  would  repeal.  Section  1C  of  the  Metal  Act  requires  the 
Secretary  of  the  Interior  to  cooperate  with  the  official  mine  inspection 
and  safety  agencies  of  the  States,  in  order  to  promote  cooperation  and 
coordination  between  the  Federal  and  State  Governments  in  the  en- 
forcement of  the  act. 

Accordingly,  any  State  which  desires  to  develop  and  enforce  health 
and  safety  standards  in  mines  which  are  located  in  the  State  and  are 
subject  to  the  Metal  Act  may  submit  a  State  plan  for  the  development 
of  such  standards  and  their  enforcement.  If  the  State  plan  is  accept- 
able to  the  Secretary,  the  State  accepts  primary  responsibility  for  the 
enforcement  of  mining  safety  regulations  within  its  jurisdiction. 

Since  the  enactment  of  the  Metal  Act  in  1966,  six  States — Arizona, 
Colorado,  New  Mexico,  North  Carolina,  Utah,  and  Virginia — have 
established  State-administered  mine  and  quarry  safety  programs. 
The  report  of  the  Committee  on  Human  Resources  accompanying 
S.  717  makes  no  mention  of  these  programs  and  offers  no  evidence  to 
justify  their  termination.  Nor  has  the  Mining  Enforcement  and  Safety 
Administration — MESA,  which  enforces  the  Metal  Act,  testified  that 
State  planning  agreements  should  be  discontinued. 

In  short,  S.  717  simply  sweeps  these  agreements  into  limbo,  and 
no  one  knows  why. 

Mr.  President,  the  Senate  should  be  aware  that  these  State  planning 
agreements  have  been  highly  successful.  They  have  been  successful 
not  only  from  a  practical  standpoint,  but  also  from  a  constitutional 
one.  They  are  consistent  with  our  federal  scheme  of  government  and 
strengthen  the  process  of  decentralization.  They  help  us  to  maintain 
a  division  of  power  between  the  national  and  the  States  levels  of  gov- 
ernment. Under  our  Constitution,  those  powers  that  are  not  granted 
to  the  Federal  Government  are  reserved  to  the  several  States  and  to 
the  people  who  reside  therein.  Let  us  not  forget  that  these  reserved 
powers  are  the  State  police  powers — that  is,  the  power  to  provide  for 
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the  health,  safety,  and  welfare  of  the  people.  These  State  planning 
agreements  do  just  that:  They  allow  the  States  and  the  Federal  Gov- 
ernment to  work  together  in  a  common  endeavor  to  protect  the  health 
and  safety  of  the  miners. 

For  these  reasons,  I  question  whether  it  is  either  wise  or  proper  to 
push  the  States  aside  in  this  mutual  effort  to  reduce  injuries  in  our 
mines.  This  view  is  shared  by  State  officials  in  North  Carolina  who 
have  direct,  personal  experience  with  the  existing  system  of  mine  safety 
inspections.  Urging  retention  of  State  planning  agreements,  Mr.  John 
C.  Brooks,  North  Carolina's  Commissioner  of  Labor,  rightly  insists 
that  programs  to  protect  the  health  and  safety  of  miners  can  best 
be  administered  through  State  and  Federal  cooperative  arrangements. 
He  writes  in  a  recent  letter  to  me. 

I  am  convinced  that  the  preservation  of  a  Federal  system  of  government  re- 
quires that  we  extend  to  the  sovereign  states  the  opportunity  to  administer  nation- 
wide legislation  whenever  possible,  as  it  is  here. 

If  the  States  are  unable  to  administer  a  good  health  and  safety 
program  in  the  mines,  then  the  proponents  of  S.  717  might  be  justi- 
fied in  their  effort  to  abolish  State  planning  agreements.  But  I  have 
seen  no  evidence  which  even  remotely  suggests  that  the  States  cannot 
or  should  not  continue  to  carry  out  such  programs. 

Indeed,  those  States  with  planning  agreements  have  already  dem- 
onstrated that  they  can  successfully  administer  a  mining  safety  pro- 
gram. North  Carolina's  safety  record  is  in  fact  truly  outstanding. 
According  to  the  Mining  Enforcement  and  Safety  Administration — 
MESA,  the  injury  frequency  rate  in  1976  for  all  mining  operations 
except  coal  was  15.27 — that  is,  there  were  15.27  disabling  injuries  in 
the  mines  for  every  million  man-hours  worked.  North  Carolina  is 
proud  of  the  fact  that  its  injury  frequency  rate,  according  to  MESA, 
is  one  of  the  lowest  in  the  Nation.  In  1976,  it  was  9.32  per  million 
man-hours. 

Mr.  President,  the  burden  of  proof  is  on  the  supporters  of  S.  717 
to  explain  why  a  fine  State  planning  agreement  such  as  the  one  in 
North  Carolina  must  be  discontinued. 

The  committee  report  accompanying  S.  717  does  not  offer  one  scin- 
tilla of  evidence  which  would  support  termination  of  the  North  Caro- 
lina agreement.  On  page  8  of  the  report,  the  committee  simply  con- 
cludes that : 

The  Committee's  oversight  of  the  enforcement  and  administration  of  the  mine 
safety  laws  has  demonstrated  that  the  Department  Of  Interior  has  been  seriously 
deficient  in  past  years  in  its  enforcement  and  administrative  responsibilities 
under  these  statutes. 

But  this  does  not  apply  to  the  State  of  North  Carolina  because 
North  Carolina's  administration  of  mine  safety  laws  has  not  been 
deficient.  Our  safety  record  contradicts  any  such  conclusion. 

No  more  convincing  are  the  statistics  offered  by  the  committee  in 
support  of  S.  717,  which  appear  on  page  7  of  the  committee's  report. 
The  report  states,  at  the  bottom  of  the  page,  that : 

The  following  table  of  the  rates  of  fatal  and  serious  non-fatal  occurrences  in- 
our  nation's  mines  since  these  laws  became  effective  evidence  the  need  for  a 
legislative  solution. 

What  follows  is  a  table  of  figures  which,  in  my  judgment,  arouse 
considerable  skepticism. 
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In  the  first  place,  there  is  no  mention  in  the  report  as  to  the  source 
of  these  statistics.  What  is  their  origin  ?  Certainly  not  the  Mining  En- 
forcement and  Safety  Administration,  because  they  differ  quite  sub- 
stantially from  MESA's  figures.  According  to  the  report,  for  example, 
the  disability  injury  rate  for  the  entire  mining  industry  in  1976  was 
30.51.  But  MESA  does  not  publish  a  rate  for  the  entire  industry.  How, 
then,  did  the  committee  arrive  at  this  figure  ? 

In  the  second  place,  the  1976  disability  injury  rates  for  the  coal  and 
metal  and  nonmetal  mines,  as  presented  in  the  report,  are  considerably 
higher  than  those  published  by  MESA.  The  MESA  Safety  Review 
states  that  the  1976  disabling  injury  frequency  rate  per  million  man- 
hours  in  the  coal  mines  was  36.41. 

The  committee  report  offers  a  figure  of  39.31.  The  MESA  Safety 
Review  states  that  the  1976  disabling  injury  frequency  rate  per  mil- 
lion man-hours  in  the  metal  and  nonmetal  mines,  including  mills,  was 
15.27.  The  committee  report  offers  a  figure  of  19.12,  excluding  the 
mills.  Are  MESA's  figures  incorrect  or  the  committee's?  Is  the  1976 
disability  injury  rate  for  metal  and  nonmetal  mines  in  North  Carolina 
less  than  50  percent  lower  than  the  national  average  or  more  than  50 
percent  lower? 

Mr.  President,  reasonable  men  can  differ  on  the  accuracy  of  certain 
statistics.  The  point  here  is  that  the  committee  report  on  S.  717  con- 
tains no  written  or  statistical  evidence  which  would  warrant  the 
abolition  of  State  planning  agreements.  To  be  sure,  no  matter  whose 
statistics  are  used,  the  injury  frequency  rate  in  North  Carolina  is  sub- 
stantially lower  than  the  national  average. 

For  these  reasons,  I  urge  my  fellow  colleagues  to  support  the  amend- 
ment I  am  submitting  which  allows  these  successfully  run  agreements 
to  continue.  My  amendment  simply  continues  the  provisions  of  the 
Metal  Act  that  appear  under  section  16. 

Mr.  President,  I  ask  unanimous  consent  that  my  amendment  be 
printed  in  the  Record. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 

[The  text  of  amendment  No.  369  to  S.  717  follows :] 
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95th  CONGKESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  7  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Helms  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz:  On  page  143,  insert  the  following  between 
lines  2  and  3 : 

1  STATE  PLANS 

2  Sec.  117.   (a)  In  order  to  promote  sound  and  effective 

3  coordination  in  Federal  and  State  activities,  within  the  field 

4  covered  by  this  Act,  the  Secretary  shall  cooperate  with  the 

5  official  mine  inspection  or  safety  agencies  of  the   several 

6  States. 

7  (b)   Any  State  which,  at  any  time,  desires  to  develop 

8  and  enforce  health  and  safety  standards  in  mines  located  in 

9  the  State  which  are  subject  to  this  Act  shall  submit,  through 

Amdt.  No.  369 
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1  a  State  mine  inspection  or  safety  agency,  a  State  plan  for 

2  the  development  of  such  standards  and  their  enforcement. 

3  (c)  The  Secretary  shall  approve  the  plan  submitted  by  a 

4  State  under  subsection    (b),  or  any  modification  thereof, 

5  whenever  the  State  gives  evidence  satisfactory  to  the  Secre- 

6  tary  that  under  such  plan — 

rj  (1)    the  State  agency  submitting  such  plan  is  the 

g  sole    agency    responsible    for    administering    the    plan 

9  throughout  the  State  and  contains  satisfactory  evidence 

10  that  such  agency  will  have  the  authority  to  carry  out 

H  the  plan:  Provided,  That  the  Secretary  may,  upon  re- 

12  quest  of  the  Governor  or  other  appropriate  executive 

13  or   legislative   authority   of   the    State    responsible    for 

14  determining  or  revising  the  organizational  structure  of 

15  State  government,  waive  the  single  State  agency  pro- 

16  vision  hereof  and  approve  another  State  administrative 

17  structure  or  arrangement  if  the   Secretary  determines 

18  that  the  objectives  of  this  Act  will  not  be  endangered 

19  by  the  use  of  such  other  State  structure  or  arrange- 

20  ment, 

21  (2)    such  agency  has  adequate  legal  authority  to 

22  enforce   existing  health   and   safety   standards   for   the 

23  purpose  of  the  protection  of  life,  the  promotion  of  health 

24  and  safety,  and  the  prevention  of  accidents  in  mines  in 
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1  the  State  that  are  subject  to  this  Act,  which  are,  in 

2  his  judgment,  substantially  as  effective  for  such  pur- 

3  poses  as   the  mandatory   standards   designated   under 

4  section  6(b)  and  which  provide  for  inspection  at  least 

5  annually  of  all  such  mines,   other  than   quarries  and 

6  sand  and  gravel  pits, 

7  (3)    the  ageny  has  adequate   qualified  personnel 

8  necessary  for  the  enforcement  of  the  plan, 

9  (4)    the  State  will  devote  adequate  funds  to  the 

10  administration  and  enforcement  of  such  standards, 

11  (5)  reasonable  safeguards  exist  against  loss  of  life 

12  or  property  arising  from  mines  which  are  closed  or 

13  abandoned  after  the  effective  date  of  this  Act,  and 

14  (6)  the  agency  shall  make  such  reports  to  the  Sec- 

15  retary,  in  such  form  and  containing  such  information,  as 

16  the  Secretary  shall  from  time  to  time  require. 

17  (d)   The  Secretary  shall,  on  the  basis  of  reports  sub- 

18  mitted  by  the  State  agency  and  his  own  inspection  of  mines, 

19  make  a  continuing  evaluation  of  the  manner  in  which  each 

20  State  having  a  plan  approved  under  this  section  is  carrying 

21  out  such  plan.  Whenever  the  Secretary  finds,  after  affording 

22  due  notice  and  opportunity  for  a  hearing,  that  in  the  ad- 

23  ministration  of  the  State  plan  there  is  a  failure  to  comply 

24  substantially  with  any  provision  of  the  State  plan   (or  any 
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1  assurance  contained  therein) ,  he  shall  notify  the  State  agency 

2  of  his  withdrawal  of  approval  of  such  plan  and  upon  receipt 

3  of  such  notice  such  plan  shall  cease  to  be  in  effect. 

4  (e)   The  provisions  of  sections  8(b)   and  9(b)   of  this 

5  Act  shall  not  be  applicable  in  any  State  in  which  there  is  in 

6  effect  a  State  plan  approved  under  subsection  (c) . 
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[From  the  Congressional  Record — Senate,  June  9,  1977] 

(Pp.  9341-9342) 

******* 

Federal  Mine  Safety — S.  717 

AMENDMENT   NO.    3  83 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Helms.  Mr.  President,  when  S.  717,  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  is  brought  to  the  floor,  I  intend  to  call  up  an 
amendment  to  delete  a  provision  of  the  inspections,  investigations,  and 
recordkeeping  section  of  the  act  which  requires  the  mine  operators  to 
pay  the  cost  of  inspections  by  their  own  employees. 

As  reported,  the  bill  provides  that  a  representative  of  the  miners 
shall  be  given  an  opportunity  to  accompany  the  representatives  of  the 
Secretary  of  Labor  during  the  inspection  of  any  mine,  and  that  if  he 
"is  also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay  as  a 
result  of  his  participation  in  the  inspection." 

Mr.  President,  this  provision  would  place  a  heavy  and  unfair  burden 
on  mine  operators.  Some  companies,  I  am  advised,  have  reported  that 
there  are  as  many  as  5  inspectors  in  their  mines  at  all  times,  and  that 
MESA's  so-called  "blitz"  inspections  sometimes  require  20  or  more 
inspectors.  Obviously,  this  provision  requires  the  operators  to  increase 
their  overhead  expenses,  enlarge  their  administrative  staff,  and  keep 
employees  on  the  payroll  who  never  produce  any  raw  materials. 

Mine  operators  pay  miners  to  produce  materials,  not  to  wander 
around  the  mine  with  MESA  inspectors.  From  the  standpoint  of  eco- 
nomic commonsense,  fairness,  and  past  experience,  employers  should 
not  be  required  to  pay  employees  from  whom  they  receive  no  service 
in  return.  Moreover,  this  matter  is  more  fittingly  a  subject  for  collec- 
tive bargaining  than  for  congressional  meddling. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ment  be  printed  in  the  Record. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 


AMENDMENT  NO.    3  84 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Helms.  Mr.  President,  the  supporters  of  S.  717,  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  state  that  the  primary  purpose 
of  this  bill  is  to  bring  all  miners  under  a  single  comprehensive  law 
administered  by  the  Department  of  Labor.  The  Coal  Act  is  to  be 
amended  to  make  it  applicable  to  all  mines,  and  the  Metal  Act  is  to 
be  repealed.  The  functions  and  duties  of  the  Secretary  of  Interior  as 
regards  mine  safety  and  health  are  transferred,  along  with  the  Mining 
Enforcement  Administration,  to  the  Department  of  Labor. 

The  question  now  presents  itself:  What  is  to  be  gained  by  all  of 
this  bureaucratic  shuffling?  The  committee  report  accompanying  this 
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bill  indicates  that  these  changes  will  improve  the  health  and  safety  of 
our  miners.  This  may  or  may  not  be  true. 

Parenthetically,  however,  past  experience  with  OSHA  does  not,  in 
my  mind,  offer  much  comfort  to  the  mining  industry. 

Be  that  as  it  may,  what  the  committee  report  does  not  reveal  is  the 
unnecessary  expense,  duplication  of  effort,  and  confusion  that  is  likely 
to  result  because  of  the  added  layer  of  bureaucracy  that  is  dumped 
into  the  mines  by  this  legislation. 

For  reasons  that  are  not  explained  in  the  report,  the  inspection 
teams  that  are  required  by  this  act  to  explore  and  examine  all  of  the 
mining  operations  in  this  country  shall  consist  not  only  of  representa- 
tives from  the  Department  of  Labor,  but  also  from  the  Department  of 
Health,  Education,  and  Welfare.  Indeed,  the  language  of  section 
104(a)  of  the  act  indicates  that  all  of  these  bureaucrats  are  to  perform 
the  very  same  functions. 

Mr.  President,  it  seems  to  me  that  we  might  just  as  well  add  a  little 
color  to  this  drab  procession  of  inspectors  descending  into  our  mines 
and  ask  the  beefeaters  from  the  Tower  of  London  to  join  the  parade. 
As  my  colleagues  are  aware,  the  opening  of  the  English  Parliament  is 
preceded  by  a  ceremonial  search  for  hidden  explosives  in  the  dark- 
ened, underground  recesses  of  Westminster  Hall.  Torchbearing  beef- 
eaters, ever  mindful  of  the  famous  "gunpowder  plot,"  explore  every 
nook  and  cranny,  look  behind  every  pipe,  and  do  not  emerge  until  they 
are  certain  that  the  premises  are  safe  for  entry  by  the  Queen-in- 
Parliament.  Perhaps  these  chaps  can  help  us  to  inspect  the  thousands 
of  mines  in  the  United  States. 

Certainly  their  inspections  of  Westminster  make  more  sense  than 
HEW  inspections  of  our  mines;  and  certainly  they  are  more  experi- 
enced than  HEW  inspectors.  It  is  reasonable,  of  course,  to  expect  that 
authorized  representatives  of  the  Department  of  Labor  will  be  qualified 
mine  inspectors. 

To  be  sure,  S.  717  presents  a  health  and  safety  hazard  to  the  miners 
in  that  it  authorizes  the  Secretary  of  Health,  Education,  and  Welfare 
or  his  representatives  to  enter  and  inspect  any  mine  subject  to  this  act, 
whether  or  not  they  possess  any  mine  inspection  qualifications. 

Mr.  President,  we  do  not  need  or  want  two  Federal  agencies  sniffing 
and  crawling  their  way  through  all  of  the  mines  of  this  country.  In 
fact,  I  wonder  whether  there  is  room  for  all  of  these  people.  With  so 
many  bureaucrats  crowded  in  the  tunnels,  will  the  miners  have  space 
to  work  ? 

Accordingly,  I  am  today  submitting  an  amendment  to  delete  from 
the  act  those  provisions  which  authorize  the  Secretary  of  Health, 
Education,  and  Welfare  or  his  representatives  to  make  inspections  of 
mines.  One  team  of  inspectors  is  enough.  And,  I  should  add,  only  one 
team  is  qualified  to  do  the  job. 

All  inspectors  presently  assigned  to  MESA  are  qualified  mining 
inspectors,  with  practical  mining  expertise.  Most  of  these  men,  in 
fact,  have  3  to  5  years  of  experience  as  mine  inspectors.  As  section. 
104(a)  is  presently  drafted,  however,  HEW  personnel,  irrespective  of 
their  background  and  experience,  are  given  the  same  authority  a 
qualified  mine  inspectors. 

Mr.  President,  I  urge  the  Members  of  the  Senate  to  support  this 
amendment,  not  only  because  it  will  save  a  great  deal  of  time  and 
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money,  but  also  because  it  will  probably  make  our  mines  safer  places 
to  work. 

Mr.  President,  I  ask  unanimous  consent  that  my  amendment  be 
printed  in  the  Record. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 


AMENDMENT   XO.    3  85 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Thurmond  submitted  an  amendment  intended  to  be  proposed 
by  him  to  the  bill  (S.  717),  the  Federal  Mine  Safety  and  Health  Act. 


[The  texts  of  amendments  Xos.  383  through  385  to  S.  717  follow :] 


20-040  O  -  78  -  52 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  9  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Helms  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  98,  lines   18  through  21,  strike  out  "Such 

2  .  representative  of  miners  who  is  also  an  employee  of  the 

3  operator  shall  suffer  no  loss  of  pay  as  a  result  of  his  partic- 

4  ipation  in  the  inspection  made  under  the  subsection.". 

5  On  page  98,  beginning  on  line  25  through  line  5  on 

6  page  99,  strike  out  "However,  only  one  such  representative 

7  of  miners  who  is  an  employee  of  the  operator  shall  be 

8  entitled  to  suffer  no  loss  of  pay  as  a  result  of  such  participa- 

9  tion  under  the  provisions  of  this  subsection.". 

Amdt.  No.  383 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  9  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Helms  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz : 

1  On  page  94,  line  3,  strike  out  "or  the  Secretary  of 

2  Health,  Education,  and  Welfare". 

3  On  page  95,  lines  4  and  5,  strike  out  "or  the  Secretary 

4  of  Health,  Education,  and  Welfare". 

5  On  page  95,  lines  6  and  7,  strike  out  "or  the  Secretary 

6  of  Health,  Education,  and  Welfare". 

Amdt.  No.  384 
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95th  CONGRESS 
1ST  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  9  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  'be  proposed  by  Mr.  Thurmond  to  S.  717,  a  bill 
to  promote  safety  and  health  in  the  mining  industry,  to 
prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  viz : 

1  On  page  81,  line  8  delete  "may"  and  insert  ' 'shall". 

2  On  page  82,  line  2  delete  "may"  and  insert  "shall". 
Amdt.  No.  385 
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[From  the  Congressional  Record — Senate,  June  10,  1977] 

[P.  9394] 
*  *  *  *  *  *  * 

Additional  Cosponsors 
******* 

AMENDMENT    NO.    369 

At  the  request  of  Mr.  Helms,  the  Senator  from  Utah  (Mr.  Gam) 
and  the  Senator  from  Arizona  (Mr.  Goldwater)  were  added  as  co- 
sponsors  of  amendment  No.  369  intended  to  be  proposed  to  S.  717,  the 
Mine  Safety  Act. 

******* 

[From  the  Congressional  Record — Senate,  June  10,  1977] 

[P.  9395] 

sv  *****  * 

Amendments  Submitted  for  Printing 


Federal  Mine  Safety — S.  717 

AMENDMENT    NO.    391 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Helms.  Mr.  President,  I  am  submitting  an  amendment  to  S.  717, 
the  Federal  Mine  Safety  and  Health  Act  of  1977,  which  would  require 
the  Secretary  of  Labor  to  conduct  all  hearings  under  section  102  of  the 
act  in  accordance  with  the  Administrative  Procedure  Act,  as  codified 
in  title  5,  section  554,  of  the  United  States  Code. 

As  Senators  are  aware,  the  Administrative  Procedure  Act  is  pres- 
ently followed  under  the  existing  Metal  and  Nonmetallic  Mine  Safety 
Act.  This  affords  some  degree  of  protection  to  the  operator  in  that  it 
places  the  burden  of  proof  on  the  Secretary  to  show  that  a  proposed 
standard  is  actually  needed  and  is  technologically  feasible. 

In  its  present  form,  S.  717  sweeps  aside  the  procedural  rights  of  the 
operators  and  exposes  them  to  the  arbitrary  whim  of  the  Secretary. 
Section  102  of  the  act  boldly  states  that — 

Hearings  required  by  this  subsection  shall  be  conducted  by  the  Secretary,  who 
may  prescribe  rules  and  make  rulings  concerning  procedures  in  such  hearings  to 
avoid  unnecessray  costs  or  delay. 

Mr.  President,  this  provision  of  the  act  gives  the  Secretary  carte 
blanche  authority  to  make  any  rule  that  he  pleases.  It  is  wholly  con- 
trary to  the  most  elementary  principles  of  rule  of  law.  In  fact,  it  not 
only  flies  in  the  face  of  due  process,  but  also  discriminates  against  the 
operators  by  singling  them  out  for  exclusion  under  the  Administrative 
Procedure  Act. 
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Mr.  President,  simple  justice  requires  that  the  operators'  rights  be 
protected  in  the  same  manner  as  others  in  proceedings  before  Federal 
agencies.  This  can  be  accomplished  simply  by  including  a  requirement 
in  the  act  that  hearings  held  under  section  102  shall  be  in  compliance 
with  the  Administrative  Procedure  Act. 

Mr.  President,  I  ask  unanimous  consent  that  my  amendment  be 
printed  in  the  Record. 

There  being  no  objection,  the  amendment  was  printed  in  the  Record, 
as  follows : 

****♦•• 

[The  text  of  amendment  No.  391  to  S.  717  follows :] 
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95th  CONGRESS 
1ST  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  10  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Helms  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  84,  strike  lines  4  through  7. 

Amdt.  No.  391 
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[From  the  Congressional  Record — Senate,  June  13,  1977] 

[P.  9514] 

*  *  *  *  4 

Amendments  Submitted  For  Printing 


Federal  Mini:  Safety  Act — S.  717 

AMENDMENT    NO.    806 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Thurmond  submitted  an  amendment  intended  to  be  proposed  by 
him  to  the  bill  (S.  717)  to  promote  safety  and  health  in  the  mining 
industry,  to  prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes. 

AMENDMENTS    NOS.    401    THROUGH"  404 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  McClure  submitted  four  amendments  intended  to  be  proposed 
by  him  to  the  bill  (S.  717),  supra. 


[The  texts  of  amendments  Nos.  395,  and  401  through  404  to  S.  717 
follow :] 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  18  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Thurmond  to  S.  717,  a  bill 
to  promote  safety  and  health  in  the  mining  industry,  to 
prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  viz : 

1  On  page  131,  line  22,  before  the  period  insert  a  colon 

2  and  the  following:  "Provided,  That  when  a  hearing  is  held 

3  and  the  operator  is  exonerated  from  all  liability  under  the 

4  Act,  he  shall  be  entitled  to  reasonable  attorney  fees  and 

5  court  costs". 

Amdt.  No.  395 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Jink  II  (legislative  day.  May  1H),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  he  proposed  by  Mr.  McCure  to  S.  717,  a  bill 
to  promote  safety  and  health  in  the  mining  industry,  to  pre- 
vent recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  95,  lines  9  and  10,  strike  out  the  words  "or 

2  other  occurrences'' . 

Amdt.  No.  401 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.  717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  13  (legislative  day.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  McClurb  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  83,  line  9,  insert  after  the  words  "such  sub- 

2  mission."   the   words    "The   Secretary   shall   conduct,    and 

3  publish  the  results  of,  a  cost-benefit  study  in  connection  with 

4  any  standards  proposed  under  this  section.". 

Amdt.  No.  402 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

.Jink  U  ( legislative  day.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  McClure  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz: 

1  On  page  82,  line   12,  after  the  word  "promulgated" 

2  and  before  the  words  "within  ninety  days"  insert  the  words 

3  "revoked  or  revised". 

Amdt.  No.  403 
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95ni  CONGRESS 

1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  13  (legislative  day.  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  McCluke  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz : 

1  On  page  82,  line  1,  after  the  words  "be  promulgated" 

2  and  before  the  words  "in  order  to"  insert  the  following: 

3  "revoked  or  revised". 

Amdt.  No.  404 
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[From  the  Congressional  Record — Senate,  June  14,  1977] 

[P.  9645] 
****** 

Amendments  Submitted  for  Printing 


Federal  Mine  Safety — S.  717 

AMENDMENT    NO.    4  07 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Thurmond  submitted  an  amendment  intended  to  be  proposed 
by  him  to  the  bill  (S.  717)  to  promote  health  and  safety  in  the  mining 
industry. 


[The  text  of  amendment  No.  407  to  S.  717  follows:] 
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95th  CONGRESS 
1ST  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  14  (legislative  day,  May  18) ,  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Thurmond  to  S.  717,  a  bill 
to  promote  safety  and  health  in  the  mining  industry,  to 
prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  viz : 

1  On  page  85,  line  14,  insert  after  the  word  "which"  the 

2  words  "to  the  extent  feasible". 

3  On    page    74,    line    3,    strike    "any"    and    substitute 

4  "material". 

Amdt.  No.  407 
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[From  the  Congressional  Record — Senate,  June  15,  1977] 

[Pp.  9781-9782] 

*  *  *  »  *  *  * 

Additional  Cosponsors 

amendment  no.  369 

At  the  request  of  Mr.  Helms,  the  Senator  from  Virginia  (Mr.  Harry 
F.  Byrd,  Jr.)  was  added  as  a  cosponsor  of  amendment  No.  369,  to  be 
proposed  to  S.  717,  the  Mine  Safety  Act. 

*****  *  * 

[From  the  Congressional  Record — Senate,  June  17,  1977] 

[Pp.  10094-10095] 

*****       *       * 

Federal  Mine  Safety  and  Health  Amendments  Act  of  1977 

amendment  no.  4  27 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Schmitt  submitted  an  amendment  intended  to  be  proposed  by 
him  to  the  bill  (S.  717)  to  promote  safety  and  health  in  the  mining  in- 
dustry, to  prevent  recurring  disasters  in  the  mining  industry,  and  for 


other  purposes. 


AMENDMENT    NO.    43  7 


(Ordered  to  be  printed  and  to  lie  on  the  table.) 

Mr.  Hatch  submitted  an  amendment  (in  the  nature  of  a  substitute) 
intended  to  be  proposed  by  him  to  S.  717,  supra. 

******* 
[The  text  of  amendments  Xos.  427  and  437  to  S.  717  follows:] 
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95th  CONGRESS 
1st  Session 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  17  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Schmitt  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  viz:  On  page  149,  insert  between  lines  9  and  10 
the  following: 

1  (d)   Notwithstanding  any  other  provision  of  this  Act, 

2  or  amendment  made  by  this  Act,  amounts  appropriated  under 

3  title  V  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

4  1969   (as  amended  by  this  Act)   for  research  and  develop- 

5  ment  of  advanced  mining  technology  shall  not  be  less  than 

6  the  amounts  appropriated  for  such  purposes  for  the  fiscal 

7  year  ending  September  30,  1977. 

Amdt.  No.  427 


)-040  O  -  78  -  53 
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95th  CONGRESS 

1ST  SE88ION 


Calendar  No.  154 

S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  17  (legislative  day,  May  18).  1077 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

(IN  THE  NATURE  OF  A  SUBSTITUTE) 

Intended  to  be  proposed  by  Mr.  Hatch  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  pre- 
vent recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  viz :  Strike  all  after  the  enacting  clause  and 
substitute  in  lieu  thereof  the  following : 

1  Sec.  2.  The  Federal  Metal  and  Nonmetallic  Mine  Safety 

2  Act  is  amended  to  read  as  follows : 

3  "short  title 

4  "Section  1.  This  Act  may  be  cited  as  the  'Federal 

5  Metal  and  Nonmetallic  Mine  Safety  and  Health  Act'. 

Amdt.  No.  437  >    ,     , 


4 


,) 
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"CONGRESSIONAL   FINDINGS   AND   PURPOSES 

"Sec.  2.  (a)  Congress  finds  and  declares  that — 

"  ( 1 )    the  first  priority  and  concern  of  all  in  the 
metal  and  nonmetallic  mining  industry  must  be  the  health 
and  safety  of  its  most  precious  resource — the  miner; 
6  "(2)    deaths  and  serious  injuries  from  unsafe  and 

-  unhealthful  conditions  and  practices  in  metal  and  non- 

g  metallic  mines  cause  grief  and  suffering  to  the  miners 

o  and  to  their  families; 

2Q  "  (3)  there  is  an  urgent  need  to  provide  more  effec- 

2i  tive  means  and  measures  for  improving  the   working 

12  conditions  and  practices  in  the  Nation's  metal  and  non- 

23  metallic  mines  in  order  to  prevent  death  and  serious 

2^  physical  harm,  and  in  order  to  prevent  occupational  dis- 

25  eases  originating  in  such  mines ; 

26  "  (4)    the  existence  of  unsafe  and  unhealthful  con- 

27  ditions  and  practices  in  the  Nation's  metal  and  non- 
28           metallic  mines  is  a  serious  impediment  to  the  future 

19  growth  of  the  mining  industry  and  cannot  be  tolerated; 

20  "(5)   the  operators  of  such  mines,  with  the  assist- 
2i           ance  of  the  miners,  have  the  primary  responsibility  to 

22  prevent  the  existence  of  such^conditions  and  practices  in 

23  such  mines ;  and 

04  "(6)    the  disruption  of  production  and  the  loss  of 

25  income  to  operators  and  miners  as  a  result  of  metal  and 
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1  nonmetallic   mine    accidents    or   occupationally    caused 

2  disease  unduly  impedes  and  burdens  commerce. 

3  "  (b)  The  Congress  therefore  declares  it  to  be  its  purpose 

4  and  policy — 

5  "  ( 1 )  to  encourage  employers  and  employees  in  their 

j 

6  efforts  to  reduce  the  number  of  occupational  safety  and 

7  health  hazards  in  metal  and  nonmetallic  mines  and  to 

8  stimulate  employers  and  employees  to  institute  new  and 

9  to   perfect   existing   programs   for   providing   safe   and 

10  healthful  working  conditions ; 

11  "  (2)  to  provide  that  employers  and  employees  have 

12  separate  but  dependent  responsibilities  and  rights  with 

13  respect  to  achieving  safe  and  healthful  working  condi- 
1^  tions; 

15  "  (3)  to  authorize  the  Secretary  of  the  Interior  to  set 

16  mandatory  safety  and  health  standards  applicable  to 

17  metal  and  nonmetallic  mines  affecting  interstate  com- 

18  merce ; 

19  "  (4)  to  authorize  the  Secretary  of  Health,  Educa- 

20  tion,  and  Welfare  and  the  Secretary  of  the  Interior  to 

21  conduct  research  in  the  field  of  metal  and  nonmetallic 

22  mine  safety  and  health,  and  to  develop  innovative  meth- 

23  ods,  techniques,  and  approaches  for  dealing  with  metal 

24  and  nonmetallic  mine  safety  and  health  problems; 

25  "(5)    to  explore  ways  to  discover  latent  diseases, 
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1  establishing  causal  connections  between  diseases   and 

2  work  in  environmental  conditions,  and  conducting  other 

3  research  relating  to  health  problems,  in  recognition  of 

4  the  fact  that  mine  health  standards  present  problems 

5  often  different  from  those  involved  in  mine  safety; 

6  "(6)  to  provide  medical  criteria  which  will  assure 

7  insofar  as  practicable  that  no  metal  or  nonmetallic  mine 

8  employee  will  suffer  diminished  health,  functional  ca- 

9  pacity,   or  life   expectancy   as   a  result   of  his   work 

10  experience ; 

11  "(7)  to  provide  an  effective  enforcement  program 

12  which  shall  include  a  prohibition  against  giving  advance 

13  notice  of  any  inspection  and  protection  from  discrimina- 

14  tion  against  any  miner  instituting  or  testifying  in  any 

15  proceeding  involving  an  alleged  violation  of  this  Act; 

16  and 

17  "(8)   by  providing  for  appropriate  reporting  pro- 

18  cedures  with  respect  to  metal  and  nonmetallic  mine 

19  safety  and  health,  which  procedures  will  help  achieve 

20  the  objectives  of  this  Act  and  accurately  describe  the 

21  nature  of  the  metal  and  nonmetallic  mine  safety  and 

22  health  problem. 

23  "definitions  and  coveeage 

24  "Sec.  3.  (a)  For  the  purposes  of  this  Act: 

25  "  ( l )    The  term  'commerce'  means  trade,   traffic, 
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1  commerce,  transportation,  or  communication  among  the 

2  several  States,  or  between  a  State  and  any  place  outside 

3  thereof,  or  within  the  District  of  Columbia,  the  Common- 

4  wealth  of  Puerto  Rico,  or  a  possession  of  the  United 

5  '  States    (other  than  the  Trust  Territory  of  the  Facific 

6  Islands),    or   between   points   in   the   same   State   but 

7  through  a  point  outside  thereof. 

8  "(2)   The  term  'mine'  means   (1)   an  area  of  land 

9  from  which  minerals    (other  than  coal  or  lignite)    are 

10  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are 

11  extracted  with  workers  underground,   (2)   private  ways 

12  and  roads  appurtenant  to  such  area,  and    (3)    land, 

13  excavations,  underground  passageways,  and  workings, 

14  structures,  facilities,  equipment,  machines,  tools,  or  other 

15  property,  on  the  surface  or  underground,  used  in  the 

16  work  of  extracting  such  minerals    (other  than  coal  or 

17  lignite)    from  their  natural  deposits  in  nonliquid  form, 

18  or  if  in  liquid  form,  with  workers  underground,  or  used 

19  in  the  milling  of  such  minerals,  except  that  with  respect 

20  to  protection  against  radiation  hazards  such  term  shall 

21  not  include  property  used  in  the  milling  of  source  ma- 

22  terial  as  defined  in  the  Atomic  Energy  Act  of  1954,  as 

23  amended. 

24  "  (3)  The  term  'operator'  means  any  person,  part- 

25  nership,  association,  or  corporation,  or  subsidiary  of  a 
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1  corporation  operating  a  mine,  and  owning  the  right  to 

2  do  so,  and  includes  any  independent  contractor  there- 

3  with  and  any  agent  thereof  in  cases  where  such  con- 

4  tractor  or  agent  is  charged  with  responsibility  for  the 

5  operation  of  such  mine  or  for  the  supervision  of  the 

6  miners  in  such  mine. 

7  "  (4)  The  term  'Secretary*  means  the  Secretary  of 

8  the  Interior. 

9  "  (5)    The  term  'Commission*  means  the  Federal 

10  Metal  and  Nonmetallic  Mine  Safety  and  Health  Com- 

11  mission  established  under  section  18. 

12  "  (6)  The  term  'State'  includes  a  State  of  the  United 

13  States,  the  District  of  Columbia,  the  Commonwealth  of 

14  Puerto   Rico,    the   Virgin   Islands,    American    Samoa, 

15  Guam,  and  the  Trust  Territory  of  the  Pacific  Islands. 

16  "  (7)  The  term  'miner'  means  any  individual  work- 

17  ing  in  a  mine. 

18  "(8)    The  term  'injury'  means    (A)   any  harmful 

19  change  in  the  human  organism  which  can  be  determined 

20  to  be  work-related,  whether  or  not  the  result  of  an  ac- 

21  cident,  and  includes  any  occupational  disease,  and   (B) 

22  any  damage  to  or  loss  of  prosthetic  and  orthotic  devices. 
2^  "  (9)    The  term  'imminent  danger'  means  danger 

24  which  could  reasonably  be  expected  to  cause  death  or 

25  serious  injury  immediately  or  before  the  imminence  of 

26  such  danger  can  be  eliminated  through  the  enforcement 
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1  procedures  otherwise  provided  by  this  Act,  and  includes 

2  such  danger  resulting  from  exposure  of  miners  to  toxic 

3  materials  or  harmful  physical  agents. 

4  "(b)   Each  mine  the  products  of  which  regularly  enter 

5  commerce,  or  the  operations  of  which  affect  commerce,  shall 

6  be  subject  to  this  Act. 

7  "  (c)  Nothing  in  this  Act  shall  be  construed  to  supersede 

8  or  in  any  manner  affect  any  workmen's  compensation  law 

9  or  to  enlarge  or  diminish  or  affect  in  any  other  manner  the 

10  common  law  or  statutory  rights,  duties,  or  liabilities  of  opera- 

11  tors  and  miners  under  any  law   with   respect   to   injuries, 

12  diseases,  or  death  of  miners  arising  out  of,  or  in  the  course  of, 

13  employment. 

14  "duties 

15  "Sec.  4.  (a)  Each  operator  of  a  mine — 

16  "  ( 1 )  shall  furnish  to  each  of  his  miners  employ- 

17  ment  and  a  place  of  employment  which  are  free  from 

18  recognized  hazards  that  are  causing  or  are  likely  to  cause 

19  death  or  serious  injury  to  his  miners  ; 

20  "(2)   shall  comply  with  health  and  safety  standards 

21  promulgated  under  this  Act. 

22  "(b)   Each  miner  shall  comply  with  health  and  safety 

23  standards  promulgated  under  this  Act  and  all  rules,  regula- 

24  tions,  and  orders  issued  pursuant  to  this  Act  which  are  ap- 

25  plicable  to  his  own  actions  and  conduct. 
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2  "Sec.  5.   (a)  (1)   The  health  and  safety  standards  pro- 

3  mulgated  and  designated  as  mandatory  by  the  Secretary  of 

4  the  Interior  under  section  6  (as  such  section  existed  immedi- 

5  ately  prior  to  the  effective  date  of  section  2  of  the  Mine  Safety 

6  and  Health  Act  of  1977)  shall  be  deemed,  as  of  the  effective 

7  date  of  section  2  of  the  Mine  Safety  Health  Act  of  1977, 

8  to  be  health  and  safety  standards  promulgated  under  this 

9  section. 

10  "(2)    The  Secretary  shall  establish  an  advisory  com- 

11  mittee  under  subsection  (d)  which  shall  within  six  months 

12  after  the  date  of  the  establishment  of  such  advisory  com- 

13  mittee,  review  the  health  and  safety  standards  promulgated 

14  by  the  Secretary  of  the  Interior    (but  not  designated  as 

15  mandatory)  under  section  6  (as  such  section  existed  imme- 

16  di&tely  prior  to  the  effective  date  of  section  2  of  the  Mine 

17  Safety  and  Health  Act  of  1977)    of  this  Act,  and  recom- 

18  mend  to  the  Secretary  which  of  those  standards    (or  any 

19  modification   of  such   standards   which   does   not  substan- 

20  tially  diminish  the  health  and  safety  of  miners)   should  be 

21  promulgated   as  health   and   safety   standards   under   this 

22  section. 

23  The  Secretary  shall  publish  each  of  the  standards  rec- 

24  ommended  for  adoption  with  or  without  modification  by 

25  that  advisory  committee  as  a  health  and  safety  standard 


836 


9 

1  under  this  section  in  the  Federal  Register  and  afford  interested 

2  persons  a  period  of  forty-five  days  after  publication  to  submit 

3  written  data  or  comments.  Within  thirty  days  after  the  close 

4  of  the  comment  period  specified  in  the  preceding  sentence,  the 

5  Secretary  shall  promulgate  by  publication  in  the  Federal 

6  Register  a  standard  based  upon  the  standard  recommended 

7  with  or  without  modification  by  the  advisory  committee  and 

8  the  data  and  comments  received  thereon,  unless  the  Secre- 

9  tary  determines  that  such  a  standard  will  not  promote  the 

10  health  and  safety  of  miners  and  publishes  an  explanation 

11  of  that  determination  in  the  Federal  Register. 

12  "  (3)  Within  six  months  after  the  effective  date  of  sec- 

13  tion  2  of  the  Mine  Safety  and  Health  Act  of  1977,  the 

14  Secretary  shall  determine  which  of  the  occupational  safety 

15  and  health  standards  promulgated  under  section  6  of  the 

16  Occupational  Safety  and  Health  Act  of   1970  pertain   to 

17  miners  employed  in  the  milling  of  minerals  in  mines  subject 

18  to  this  Act.   The   Secretary  shall  publish   in   the   Federal 

19  Register  each  such  standard  so  determined,  unless  the  Sec- 

20  retary  determines  that  such  standard  does  not  promote  the 
2i  health  and  safety  of  miners  employed  in   the  milling   of 

22  minerals  in  mines  subject  to  this  Act.  The  Secretary  shall 

23  afford  interested  persons  a  period  of  forty-five  days  after 

24  publication  to  submit  written  data  or  comments.  Unless  the 

25  Secretary  determines,  on  the  basis  of  such  data  and  com- 


837 


10 

1  ments,  that  a  standard  does  not  promote  the  health  and 

2  safety  of  such  miners,  the  Secretary  shall  promulgate  by 

3  publication  in  the  Federal  Register,  within  thirty  days  after 

4  the  close  of  the  comment  period  specified  in  the  preceding 

5  sentence,   a  standard  based  upon   the   standard   published 

6  under  the  second  sentence  of  this  paragraph  and  the  data 

7  and  comments  received  thereon,  together  with  an  explana- 

8  tion  of  the  reasons  such  standard  is  pertinent  to  such  miners. 

9  Any  health  and  safety  standard  deemed  under  the  preceding 

10  sentence  to  be  a  health  and  safety  standard  promulgated 

11  under  this  section  shall  supersede  any  corresponding  stand- 

12  ard  in  effect  under  paragraph  (1)  or  (2)  of  this  subsection 

13  with  respect  to  miners  employed  in  the  milling  of  minerals 

14  dn  mines  subject  to  this  Act,  if  such  standard  under  the 

15  preceding  sentence  provides  substantially  as  effective  pro- 

16  tection  to  miners  as  the  standard  it  would  supersede. 

17  "  (4)   Within  one  year  after  the  effective  date  of  sec- 

18  tion  2  of  the  Mine  Safety  and  Health  Act  of  1977,  the  Secre- 

19  tary  shall  review  all  occupational  safety  and  health  standards 

20  promulgated  under  section  6  of  the  Occupational   Safety 

21  and  Health  Act  of  1970  and  shall  commence  proceedings  for 

22  promulgation  of  those  standards  which  are  appropriate  for 

23  miners  in  accordance  with  subsection  (b). 

24  "(b)    The   Secretary   shall   by   rule    promulgate   any 

25  health  or  safety  standard  under  this  section,  and  modify, 
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1  or  revoke  any  health  and  safety  standard  promulgated  under 

2  this  section,  in  the  following  manner,  but  any  such  modifica- 

3  tion  or  revocation  of  any  such  heakh  and  safety  standard  shall 

4  be  accompanied  by  an  explanation,  to  be  published  in  the 

5  Federal  Register,  of  how  that  modification  or  revocation  pro- 

6  vides  substantially  as  effective  protection  to  the  health  or 

7  safety  of  miners : 

8  "  ( 1 )   Whenever  the  Secretary,  upon   the  basis  of  in- 

9  formation   submitted   to  him   in   writing   by  an   interested 

10  person,  a  representative  of  any  organization  of  operators  or 

11  miners,   a  nationally  recognized  standards-producing  orga- 

12  nization,  the  Secretary  of  Health,  Education,  and  Welfare, 

13  the  National  Institute  for  Occupational  Safety  and  Health, 

14  the  Director  of  the  Bureau  of  Mines,  or  a  State  or  political 

15  subdivision,  or  on  the  basis  of  information  developed  by  the 

16  Secretary  or  otherwise  available  to  him,   determines   that 

17  a  rule  should  be  promulgated  in  order  to  serve  the  objectives 

18  of  this  Act,  the  Secretary  may  request  the  recommendations 

19  of  an  advisory  committee  appointed  under  subsection    (d), 

20  but  the  Secretary  shall  request  the  recommendation  of  an 

21  advisory  committee  when  considering  the  standards  under 

22  (a)  (4)  of  this  section.  Whenever  the  Secretary  receives  in 

23  writing  from  any  person  a  proposal  for  the  promulgation, 

24  modification,  or  revocation  of  any  health  and  safety  stand- 

25  ard  under  this  section,  the  Secretary  shall  review  such  pro- 
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1  posal,  and  respond,  within  sixty  days  after  receipt  of  such 

2  proposal,  as  to  whether  or  not  proceedings  with  respect 

3  to  such  proposal  will  be  initiated  under  this  subsection.  The 

4  Secretary  shall  provide  such  an  advisory  committee  with 

5  any  proposals  of  his  own  or  of  the  Secretary  of  Health, 

6  Education,  and  Welfare,  together  with  all  pertinent  factual 

7  information  developed  by  the  Secretary  or  the  Secretary  of 

8  Health,  Education,  and  Welfare,  or  otherwise  available,  iri- 

9  eluding  the  results  of  research,  demonstrations,  and  experi- 

10  ments.  An  advisory  committee  shall  submit  to  the  Secretary 

11  its  recommendations  regarding  the  rule  to  be  promulgated 

12  within  ninety  days  from  the  date  of  its  appointment  or 

13  within  such  longer  or  shorter  period  as  may  be  prescribed 

14  by  the  Secretary,  but  in  no  event  for  a  period  which  is 

15  longer  than  two  hundred  and  seventy  days. 

16  "(2)  The  Secretary  shall  publish  a  proposed  rule  pro- 

17  mulgating,  modifying,  or  revoking  health  and  safety  stand- 

18  ards  in  the  Federal  Register  and  shall  afford  interested  per- 

19  sons  a  period  of  sixty  days  after  publication  to  submit  written 

20  data  or  comments.  Where  an  advisory  committee  is  ap- 

21  pointed  and  the  Secretary  determines  that  a  rule  should  be 

22  issued,  he  shall  publish  the  proposed  rule  within  sixty  days 

23  after  the  submission  of  the  advisory  committee's  recommen- 

24  dations  or  the  expiration  of  the  period*  prescribed  by  the 

25  Secretary  for  such  submission. 
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1  "  (3)  On  or  before  the  last  day  of  the  period  provided  for 

2  the  submission  of  written  data  or  comments  under  paragraph 

3  (2) ,  any  interested  person  may  file  with  the  Secretary  writ- 

4  ten  objections  to  the  proposed  rule,  stating   the  grounds 

5  therefor  and  requesting  a  public  hearing  on  such  objections. 

6  Within  thirty  days  after  the  last  day  for  filing  such  objec- 

7  tions,  the  Secretary  shall  publish  in  the  Federal  Register  a 

8  notice  specifying  the  health  and  safety  standard  to  which 

9  objections  have  been  filed  and  a  hearing  requested,  and 

10  specifying  a  time  and  place  for  such  hearing. 

11  "  (4)   Within  sixty  days  after  the  expiration  of  the  pe- 

12  nod  provided  for  the  submission  of  written  data  or  comment? 

13  under  paragraph    (2),  or  within  sixty  days  after  the  com- 

14  pletion   of   any   hearing   held   under   paragraph    (3),    the 

15  Secretary  shall  issue  a  rule  promulgating,  modifying,  or  re- 

16  voking  a  health  and  safety  standard  or  make  a  determination 

17  that  a  rule  should  not  be  issued  which  shall  be  published  in 

18  the  Federal  Register,  together  with  an  explanation  of  the 

19  reasons  for  such  determination.  Such  a  rule  may  contain 

20  a  provision  delaying  its  effective  date  for  such  period   (not 

21  in  excess  of  ninety  days)  as  the  Secretary  determines  may 

22  be  necessary  to  insure  that  affected  operators  and  miners 

23  will  be  informed  of  the  existence  of  the  standard  and  of  its 

24  terms  and  that  operators  affected  are  given  an  opportunity 
2^  to  familiarize  themselves  and  their  miners  with  the  existence 
26  of  the  requirements  of  the  standard. 
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1  "(5)  (A)    The  Secretary,  in   promulgating  standards 

2  dealing  with  toxic  materials   or  harmful   physical   agents 

3  under  this  subsection,  shall  set  the  standard  which  most 

4  adequately   assures,    to   the   extent   feasible,    on   the   basis 

5  of  the  best  available  evidence,  that  no  miner  will  suffer 

6  material  impairment  of  health  or  functional  capacity  even 

7  if  such  employee  has  regular  exposure  to  the  hazard  dealt 

8  with  by  such  standard  for  the  period  of  his  working  life. 

9  Development  of  standards  under  this  subsection  shall  be 

10  based  upon  research,  demonstrations,  experiments,  and  such 

11  other  information  as  may  be  appropriate.  In  addition  to  the 

12  attainment  of  the  highest  degree  of  health  and  safety  protec- 

13  tion  for  the  miner,  other  considerations  shall  be  the  number 

14  of  miners  exposed  to  the  hazard,  the  latest  available  scientific 

15  data  in  the  field,  the  feasibility  of  the  standard,  experience 

16  gained  under  this  Act,  the  Occupational  Safety  and  Health 

17  Act  of  1970,  the  Federal  Coal  Mine  Health  and  Safety  Act 

18  of  1969,  and  the  Atomic  Energy  Act  of  1954,  and  experi- 

19  ence  gained  by  appropriate  Federal  agencies  with  expertise 

20  relating  to  conditions  and  practices  in  mines  subject  to  this 

21  Act.  Whenever  practicable,  the  standard  promulgated  shall 

22  be  expressed  in  terms  of  objective  criteria  and  of  the  per- 

23  formance  desired. 

24  "(B)    Any  standard  dealing  with  toxic  materials  or 

25  harmful  physical  agents  promulgated  under  this  section  shall 

26  provide  for  miners  or  their  representatives  the  opportunity 
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1  to  observe  monitoring  and  measuring  of  miner  exposures 

2  to  toxic  materials  or  harmful  physical  agents  required  to  be 

3  monitored  or  measured  under  such  standard  and  the  opportu- 

4  nity  for  access  to  the  records  thereof  required  to  be  main- 

5  tained  under  section  8  (b)  (3) .  Such  standard  shall  provide 

6  that  each  miner  or  former  miner  shall  have  access  to  such 

7  records  of  medical  examinations  and  other  tests  as  will  indi- 

8  cate  his  own  exposure  to  such  toxic  materials  or  harmful 

9  physical  agents,  and  each  operator  shall  promptly  notify  any 

10  miner  who  has  been  or  is  being  exposed  to  such  toxic  mate- 

11  rials  or  harmful  physical  agents  in  concentrations  or  at  levels 

12  which  exceed  those  prescribed  by  the  standard,  and  shall 

13  inform  any  miner  who  is  thus  being  exposed  of  the  correc- 

14  tive  action  being  taken.  Where  appropriate,  the  standard 

15  shall  provide  that  where  a  determination  is  made  that  a  miner 

16  may  suffer  a  material  impairment  of  health  or  functional 

17  capacity  by  reason  of  exposure  to  the  hazard  covered  by  the 

18  standard,  that  miner  shall  be  removed  from  such  exposure 

19  and  reassigned.  In  such  event,  the  standard  shall  also  pro- 

20  vide  that  there  shall  be  no  loss  of  earnings,  seniority,  or 

21  status   to   the   miner   as   a   result   of   such   removal    and 

22  reassignment. 

23  "  (6)  Any  standard  promulgated  under  this  section  shall 

24  prescribe  the  use  of  labels  or  other  appropriate  forms  of 

25  warning  as  are  necessary  to  insure  that  miners  are  ap- 

26  prised  of  all  hazards  to  which  they  are  exposed,  relevant 
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1  symptoms  and  appropriate  emergency  treatment,  and  proper 

2  conditions  and  precautions  of  safe  use  or  exposure.  Such 

3  standard  shall  also  prescribe  suitable  protective  equipment 

4  and  control  and  technological  procedures  to  be  used  in  con- 
's nection  with  such  hazards  and  shall  provide  for  monitoring 

6  and  measuring  miner  exposure  at  such  locations  and  inter- 

7  vals,  in  such  manner  as  may  be  necessary  for  the  protection 

8  of  miners.  In  addition,  where  appropriate,  any  such  standard 

9  shall  prescribe  the  type  and  frequency  of  medical  examina- 

10  tions  and  other  tests  which  shall  be  made  available  by  the 

11  operator  or  at  his  cost,  to  miners  exposed  to  such  hazards  in 

12  order  to  most  effectively  determine  whether  the  health  of 

13  such  miners  is  adversely  affected  by  such  exposure.  In  the 

14  event  such  medical  examinations  are  in  the  nature  of  research, 

15  as  determined  by  the  Secretary  of  Health,  Education,  and 

16  Welfare,  such  examinations  may  be  furnished  at  the  expense 

17  of  the  Secretary  of  Health,  Education,  and  Welfare.  The 

18  results  of  such  examinations  and  tests  shall  be  furnished  only 

19  to  the  Secretary,  the  Secretary  of  Health,  Education,  and 

20  Welfare,  the  operator  or  his  authorized  agent  (except  in  the 

21  case  of  examinations  furnished  by  the  Secretary  of  Health, 

22  Education,  and  Welfare) ,  and,  at  the  request  of  the  miner, 

23  to  himself,  his  authorized  representative,  or  his  physician. 

24  The  Secretary,  in  consultation  with  the  Secretary  of  Health, 

25  Education,  and  Welfare,  may  by  rule  promulgated  pursuant 
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1  to  section  553  of  title  5,  United  States  Code,  make  appropri- 

2  ate  modifications  in  the  foregoing  requirements  relating  to  the 

3  use  of  labels  or  other  forms  of  warning,  monitoring  or  meas- 

4  uring,  and  medical  examinations,  as  may  be  warranted  by 

5  experience,  information,  or  medical  or  technological  deve'op- 

6  rncnts  acquired  subsequent  to  the  promulgation  of  the  rele- 

7  vant  standard. 

8  "(7)    As   soon    as   possible   after   the   date   of   enact- 

9  ment  of  the  Mine  Safety  and  Health  Act  of  1977,  but  in  no 

10  event  later  than  three  years  after  such  date,  the  Secretary  of 

11  Health,  Education,  and  Welfare  shall,  for  each  toxic  material 

12  or  harmful  physical  agent  which  is  on  the  list  required  under 

13  section  23(h)    and  which  is  not  covered  by  a  health  and 

14  'safety  standard  promulgated  under  this  section,  determine 

15  under  such  section  23  (h)  whether  such  material  or  agent  is 

16  potentially  toxic  at  the  concentrations  in  which  it  is  used 

17  or  found  in  a  mine,  and  shall  immediately  submit  such  deter- 

18  mination  to  the  Secretary,  together  with  all  pertinent  cri- 

19  teria.  Within  ninety  days  after  receiving  any  determination 

20  together  with  criteria  in  accordance  with  the  preceding  sen- 

21  tence,  the  Secretary  shall  either  appoint  an  advisory  com- 

22  mittee  to  make  recommendations  with  respect  to  a  health 

23  and  safety  standard  covering  such  material  or  agent  in  ac- 

24  cordance  with  paragraph    (1)    or  publish  a  proposed  rule 
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1  promulgating  such  a  health  and  safety  standard  in  accord- 

2  ance  with  paragraph  (2) . 

3  "(8)     In    determining    the    priority    for    establishing 

4  standards  under  this  section,  the  Secretary  shall  give  due 

5  regard  to  the  urgency  of  the  need  for  mandatory  health  and 

6  safety  standards,  including  the  recommendations  of  the  Sec- 

7  retary  of  Health,  Education,  and  Welfare  regarding  such 

8  need. 

9.  "(c)  (1)   The  Secretary  shall  provide,  without  regard 

10  to  the  requirements  of  chapter  5,  title  5,  United  States  Code, 

U  for  an  emergency  temporary  standard  to  take  immediate 

12  effect  upon  publication  in  the  Federal  Register  if  he  deter- 

13  mines   (A)   that  miners  are  exposed  to  grave  danger  from 

14  exposure  to  substances  or  agents  determined  to  be  toxic  or 

15  to  cause  injury  or  from  other  hazards,  and   (B)    that  such 

16  emergency  standard  is  necessary  to  protect  miners  from  such 

17  hazard. 

18  "(2)  Such  standard  shall  be  effective  until  superseded 

19  by  a  standard  promulgated  in  accordance  with  the  proce- 

20  dures  prescribed  in  paragraph   (3). 

21  "  (3)  Upon  publication  of  such  standard  in  the  Federal 

22  Register   the  Secretary  shall  commence  a  proceeding  in 

23  accordance  with  subsection  (b)  of  this  section,  and  the  stand- 

24  ard  as  published  shall  also  serve  as  a  proposed  rule  for  the 

25  proceeding.  The  Secretary  shall  promulgate  a  standard  under 
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1  this  paragraph  no  later  than  nine  months  after  publication 

2  of  the  emergency  standard  as  provided  in  paragraph    (2). 

3  "(d)    The  Secretary  may  establish  an  advisory  com- 

4  mittee  to  assist  him  in  his  standard-setting  functions  under 

5  this  section.  Each  such  committee  shall  consist  of  not  more 
G  than  fifteen  members,  including  as  members  designees  of 

7  the  Secretary  of  Health,   Education,  and  Welfare  and   of 

8  the  Secretary  of  the  Interior,  and  including  among  its  mem- 

9  bers  an  equal  number  of  persons  qualified  by  experience  and 

10  affiliation  to  present  the   viewpoint  of   the   employers   in- 

11  volved,  and  of  persons  similarly   qualified   to  present   the 

12  viewpoint  of  the  workers  involved,  as  well  as  one  or  more 

13  representatives  of  mine  health  and  safety  agencies  of  the 

14  States.  Any  such  advisory  committee  may  also  include  such 
1^  other  persons  as  the  Secretary  may  appoint  who  are  qualified 
16  by  knowledge  and  experience  to  make  a  useful  contribu- 
I?  tion  to  the  work  of  such  committee,  including  one  or  more 
!8  representatives  of  professional  organizations  of  technicians 

19  or  professionals  specializing  in  mine  safety  or  health,  and 

20  one  or  more  representatives  of  nationally  recognized  stand- 

21  ards-producing  organizations,   but   the   number  of  persons 

22  so  appointed  to  any  such  advisory  committee  shall  not  exceed 

23  the  number  appointed  to  such  committee  as  representatives 

24  of  Federal  and  State  agencies.  Persons  appointed  to  advisory 

25  committees  from  private  life  shall  be  compensated  in  the 
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1  same  manner  as  consultants  or  experts  under  section  3109 

2  of  title  5,  United  States  Code.  The  Secretary  shall  pay  to 

3  any  State  which  is  the  employer  of  a  member  of  such  a 

4  committee  who  is  a  representative  of  the  mine  health  or  safety 

5  agency  of  that  State,  reimbursement  sufficient  to  cover  the 

6  actual  cost  to  the  State  resulting  from  such  representative's 

7  membership  on  such  committee.  Any  meeting  of  such  com- 

8  mittee  shall  be  open  to  the  public  and  an  accurate  record 

9  shall  be  kept  and  made  available  to  the  public.  No  member 

10  of  such  committee    (other  than  representatives  of  employ- 

11  ers  and  employees)   shall  have  an  economic  interest  in  any 

12  proposed  rule. 

13  "(e>   Any  person  who  may  be  adversely  affected  by  a 

14  standard  issued  under  this  section  may  at  any  time  prior  to 

15  the  sixtieth  day  after  such  standard  is  promulgated  file  a 

16  petition  challenging  the  validity  of  such  standard  with  the 

17  United  States  court  of  appeals  for  the  circuit  wherein  such 

18  person  resides  or  has  his  principal  place  of  business,  for  a 

19  judicial  review  of  such  standard.  A  copy  of  the  petition  shall 

20  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sec- 

21  retary.  The  filing  of  such  petition  shall  not,  unless  otherwise 

22  ordered  by  the  court,  operate  as  a  stay  of  the  standard.  The 

23  determinations  of  the  Secretary  shall  be  conclusive  if  sup- 

24  ported  by  substantial  evidence  in  the  record  considered  as  a 

25  whole. 
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1  "variances 

2  "Sec.  6.   (a)   Any  affected  operator  may  apply  to  the 

3  Secretary  for  a  rule  or  order  for  a  variance  from  a  standard 

4  promulgated  under  section  5.  Affected  miners  shall  be  given 

5  notice  of  each  such  application  and  an  opportunity  to  par- 

6  ticipate  in  a  hearing.  The  Secretary  shall  issue  such  rule 

7  or  order  if  he  determines  on  the  record,  after  opportunity  for 

8  an  inspection  where  appropriate  and  a   hearing,   that  the 

9  proponent   of    the    variance   has    demonstrated    by    a    pre- 

10  ponderance  of  the  evidence  that  the  conditions,  practices, 

11  means,  methods,  operations,  or  processes  used  or  proposed  to 

12  be  used  by  an  operator  will  provide  employment  and  places 

13  of  employment  to  his  miners  which  are  as  safe  and  healthful 

14  as  those  which  would  prevail  if  he  complied  with  the  stand- 

15  ard.  The  rule  or  order  so  issued  shall  prescribe  the  conditions 

16  the  operator  must  maintain,  and  the  practices,  means,  mcth- 

17  ods,   operations,   and  processes   which  he  must  adopt  and 

18  utilize  to  the  extent  they  differ  from  the  standard  in  question. 

19  Such  a  rule  or  order  may  be  modified  or  revoked  upon  ap- 

20  plication  by  an  affected  operator  or  miner,  or  by  the  Secre- 

21  tary  on  his  own  motion,  in  the  manner  prescribed  for  its 

22  issuance  under  this  subsection  at  any  time  after  six  months 

23  from  its  issuance. 

24  "(b)    The  Secretary  may  grant  a  variance  from  any 

25  standard  or  portion   thereof  whenever  he  determines,   or 
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1  the  Secretary  of  Health,  Education,  and  Welfare  or  the 

2  Secretary     of    Labor    certifies,     that     such     variance     is 

3  necessary  to  permit  an  operator  to  participate  in  an  experi- 

4  ment  approved  by  him  or  by  the  Secretary  of  Health, 

5  Education,    and   Welfare   or   the   Secretary   of   Labor   de- 

6  signed  to  demonstrate  or  validate  new  and  improved  tech- 

7  niques  to  safeguard  the  health  or  safety  of  miners,  if  the 

8  Secretary  determines  that  adequate  protection  is  afforded 

9  to  the  health  and  safety  of  miners. 

10,  "(c)  (1)    Any  operator  may  apply  to  the  Secretary 

11  for  a  temporary  order  granting  a  variance  from  a  standard 

12  or  any  provision  thereof  promulgated  under  section  5.  Such 

13  temporary  order  shall  be  granted  only  if  the  operator  files 

14  an  application  which  meets  the  requirements  of  paragraph 

15  (2)    and  establishes   that    (A)    he   is  unable   to   comply 

16  with  a  standard  by  its  effective  date  because  of  unavailability 
17,  of  professional  or  technical  personnel  or  of  materials  and 

18  equipment  needed  to  come  into  compliance  with  the  standard 

19  or  because  necessary  construction  or  alteration  of  facilities 

20  cannot  be  completed  by  the  effective  date,  (B)  he  is  taking 

21  all   available   steps   to   safeguard   his   miners   against   the 

22  hazards   covered   by   the   standard,   and    (C)    he   has   an 

23  effective   program   for   coming   into   compliance    with    the 

24  standard  as  quickly  as  practicable.  Any  temporary  order 

25  issued  under  this  subsection  shall  prescribe  the  practices, 
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}  means,  methods,  operations,  and  processes  which  the  oper- 

2  ator  must  adopt  and  use  while  the  order  is  in  effect  and 

3  state  in  detail  his  program  for  coming  into  compliance  with 

4  the  standard.  Such  a  temporary  order  may  be  granted  only 

5  after  notice  to  miners  and  an  opportunity  for  a  hearing: 

6  Provided,  That  the  Secretary  may  issue  one  interim  order 

7  to  be  effective  until  a  decision  is  made  on  the  basis  of 

8  the   hearing.   No   temporary   order  may   be   in   effect  for 

9  longer  than  the  period  needed  by  the  operator  to  achieve 

10  compliance  with  the  standard  or  one  year,   whichever  is 

11  shorter,  except  that  such  an  order  may  be  renewed  not  more 

12  than  twice  so  long  as  the  requirements  of  this  subsection 

13  are  met  and  if  an  application  for  renewal  is  filed  at  least 

14  ninety  days  prior  to  the  expiration  date  of  the  order.  No 

15  interim  renewal  of  an  order  may  remain  in  effect  for  longer 

16  than  one  hundred  and  eighty  days. 

17  "  (2)   An  application  for  a  temporary  order  under  this 

18  subsection  shall  contain — 

19  "(A)    a  specification  of  the  standard  or  portion 

20  thereof  from  which  the  operator  seeks  a  variance; 

21  "(B)   a  representation  by  the  operator,  supported 

22  by  representations  from  qualified  persons  having  first- 

23  hand  knowledge  of  the  facts  represented,   that  he  is 

24  unable  to  comply  with  the  standard  or  portion  thereof 

25  and  a  detailed  statement  of  the  reasons  therefor; 
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1 .  ,.:*    "  (C)  a  statement  of  the  steps  he  has  taken  and  will 

2  take  (with  specific  dates)  to  protect  miners  against  the 

.3  hazard  covered  by  the  standard ; 

4.  ..." (D)  a  statement  of  when  he  expects  to  be  able  to 

5,  comply  with  the  standard  and  what  steps  he  has  taken 

6  and  what  steps  he  will  take   (with  dates  specified)  to 

7  come  into  compliance  with  the  standard;  and 

8  :':•"  (E)  a  certification  that  he  has  informed  his  miners 

9  of  the  application  by  giving  a  copy  thereof  to  their  au- 
10  thorized  representative,  posting  a  statement  giving  a 
H "...       summary  of  the  application  and  specifying  where  a 

12  copy  may  be  examined  at  the  place  or  places  where 

13  notices  to  miners  are  normally  posted,  and  by  other  ap- 

14  propriate  means. 

15  A  description  of  how  miners  have  been  informed  shall  be 

16  contained  in  the  certification.  The  information  to  employees 

17  shall  also  inform  them  of  their  right  to  petition  the  Secretary 

18  for  a  hearing. 

19  .       "(d)   The  Secretary,  on  the  record,  after  notice  and 

20  opportunity  for  a  hearing  may  provide  such  reasonable  limi- 

21  tations  and  may  make  such  rules  and  regulations  allowing 

22  reasonable  variations,  tolerances,  and  exemptions  to  and  from 

23  any  or  all  provisions  of  this  Act  as  he  may  find  necessary 

24  and  proper  to  avoid  serious  impairment  of  the  national  de- 

25  fense,  Such  action  shall  not  be  in  effect  for  more  than  six 
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1  months  without  notification  to  affected  miners  and  an  oppor- 

2  tunity  being  afforded  for  a  hearing. 

3  "(e)   Whenever    the    Secretary    grants    any    variance, 

4  variation,  tolerance,  or  exception  under  this  section,  he  shall 

5  include  a  statement  of  the  reasons  for  such  action,  which  shall 

6  be  published  in  the  Federal  Register. 

7  "inspections 

8  "Sec.  7.  (a)  In  order  to  carry  out  the  purposes  of  this 

9  Act;  the  Secretary  or  an  authorized  representative  upon 

10  presenting  appropriate  credentials  to  the  owner,  operator, 

11  or  agent  in  charge,  and  for  the  purposes  of  developing  im- 

12  proved  mandatory  health  standards  the  Secretary  of  Health, 

13  Education,  and  Welfare  or  an  authorized  representative,  are 

14  authorized — 

15  "(1)    to  enter  without  delay,   and  at  reasonable 

16  times,  any  mine  subject  to  this  Act,  and 

17  "(2)    to   inspect  and   investigate,   during  regular 

18  working  hours  and  at  other  reasonable  times,  within 

19  reasonable  limits,  and  in  a  reasonable  manner,  any  such 

20  and  all  pertinent  conditions,  structures,  machines,  appa- 

21  ratus,  devices,  equipment,  and  materials  therein,  and  to 

22  consult  privately  with  any  such  employer,  owner,  oper- 

23  ator,  agent,  or  miner.  In  carrying  out  the  requirements 

24  of  this  section  in  each  mine,  the  Secretary  shall  make 

25  inspections  of  each  entire  underground  mine  at  least  four 
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1  times  a  year  and  inspections   of  each   entire  surface 

2  mine  and  each  milling  operation  of  a  mine  at  least  two 

3  times  a  year.  No  advance  notice  shall  be  given  for  any 

4  inspection   or  investigation  under  this   section  except 

5  upon  the  authorization  of  the  Secretary. 

6  "  (b)  In  making  his  inspections  and  investigations  under 

7  this  Act   the  Secretary  may  require   the  attendance   and 

8  testimony  of  witnesses  and  the  production  of  evidence  under 

9  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage 

10  that  are  paid  witnesses  in  the  courts  of  the  United  States. 

11  In  case  of  a  contumacy,  failure,  or  refusal  of  any  person  to 

12  obey  such  an  order,  any  district  court  of  the  United  States 

13  or  the  United  States  courts  of  any  territory  or  possession, 

14  within  the  jurisdiction  of  which  such  person  is  found,  or  re- 

15  sides  or  transacts  business,   upon   the   application   by   the 

16  Secretary,  shall  have  jurisdiction  to  issue  to  such  person 

17  an  order  requiring  such  person  to  appear  to  produce  evidence 

18  if,  as,  and  when  so  ordered,  and  to  give  testimony  relating 

19  to  the  matter  under  investigation  or  in  question,  and  any 

20  failure  to  obey  such  order  of  the  court  may  be  punished  by 

21  said  court  as  a  contempt  thereof. 

22  "(c)    Subject  to  regulations  issued  by  the  Secretary, 

23  a  representative  of  the  operator  and  a  representative  author- 

24  ized  by  his  miners  shall  be  given  an  opportunity  to  accom- 

25  pany  the  Secretary  or  his  authorized  representative  during 
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1  the  inspection  of  any  mine  under  subsection    (a) .  Where 

2  there  is  no  authorized  miner  representative,  the  Secretary  or 

3  liis  authorized  representatives  shall  consult  with  a  reasonable 

4  number  of  miners  concerning  matters  of  health  and  safety  in 

5  the  mine.  To  the  extent  that  the  inspector  determines  that 

6  more  than  one  representative  from  each  party  would  further 

7  aid  the  inspection,  he  can  permit  each  party  to  have  an  equal 

8  number  of  such  additional  representatives.  Any  representa- 

9  live  of  miners  who  is  also  an  employee  of  the  operator  shall 
1°  suffer  no  loss  of  pay  as  a  result  of  his  participation  in  the 

11  inspection  made  under  this  subsection. 

12  "(d)  (1)   Any  miner  or  representative  of  miners  who 

13  believes    that   a    violation    of   section    4  (a)    exists    which 

14  may   cause   injury,    or   that   an    imminent   danger   exists, 

15  may  request  an  inspection  by  giving  notice  to  the  Secretary 

16  or  his  authorized  representative  of  such  violation  or  danger. 

17  Any  miner  or  representative  of  miners  who  requests  such 
lg  an  inspection  on  the  grounds  that  an  imminent  danger  exists 

19  shall  notify  the  operator  of  such  request.  Upon  such  notifica- 

20  tion  the  Secretary  shall  make  a  special  inspection  in  accord- 

21  ance  with  the  provisions  of  this  section  as  soon  as  practicable, 

22  to  determine  if  such  violation  or  danger  exists,  unless  the 

23  Secretary  determines  there  are  no  reasonable  grounds  to 

24  believe  that  a  violation  or  danger  exists,  in  which  case  he 
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1  shall  notify  the  miners  or  representative  of  the  miners  in 

2  writing  of  such  determination.  The  Secretary  shall  make 

3  an  inspection  or  give  notification  under  the  preceding  sen- 

4  tence  within  thirty  days  after  receipt  by  the  Secretary  of  a 

5  notification  of  violation  or  imminent  danger  under  the  first 

6  sentence  of  this  paragraph. 

7  "(2)    Prior  to  or  during  any  inspection  of  a  mine, 

8  any  miners  or  representative  of  miners  employed  in  such 

9  mine  may  notify  the  Secretary  or  any  representative  of  the 

10  Secretary  responsible  for  conducting  the  inspection  of  any 

11  violation  of  this  Act  which  they  have  reason  to  believe  exists 

12  in  such  mine.  The  Secretary  shall  inspect  such  alleged  viola- 

13  tion  as  soon  as  practicable  after,  but  in  no  event  later  than  ten 

14  days  after,  receipt  of  such  notification,  except  as  provided 

15  under  the  following  sentence.  The  Secretary  shall,  by  regula- 

16  tion,  establish  procedures  for  informal  review  of  any  refusal 
n  by  a  representative  of  the  Secretary  to  conduct  an  inspection 

18  or  issue  a  citation  with  respect  to  any  such  alleged  violation 

19  and  shall  furnish  the  miners  or  representatives  of  miners 

20  requesting  such  review  a  written  statement  of  the  reasons  for 

21  the  Secretary's  final  disposition  of  the  case  within  thirty  days 

22  after  the  request  for  informal  review. 

23  "(3)  Upon  the  request  of  any  individual  giving  notice 

24  under  this  subsection,  his  name  and  the  names  of  individual 
2^  miners  referred  to  in  such  notice  shall  not  appear  on  any 
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1  record  published,  released,  or  made  available  under  this  Act. 

2  A  copy   (subject  to  the  requirement  of  the  preceding  sen- 

3  tence)    of  any  notice  given  under  this  subsection  shall  be 

4  given,  at  the  time  of  the  inspection,  to  the  operator. 

5  "requirements  in  cases  of  accidents;  records 

6  and  reports 

7  "Sec.   8.    (a)  (1)    For  purposes  of  this  section,   the 

8  term  'accident'  includes  any  mine  explosion,  ignition,  fire, 

9  unintentional  roof  fall,  or  inundation,  whether  or  not  result^ 

10  ing  in  the  death  or  injury  of  any  miner,  and  includes  any 

11  other  accident  which  results  in  the  death  or  injury   (other 

12  than  a  minor  injury  requiring  only  first  aid  treatment  and 

13  which  does  not  involve  medical  treatment,  loss  of  conscious- 
ly ness,  restriction  of  work  or  motion,  or  transfer  to  another 

15  job)   of  any  miner. 

16  "  (2)  Each  accident  in  a  mine  shall  be  investigated  by 

17  the  operator  or  his  agent  to  determine  the  cause  and  the 

18  means  of  preventing  a  recurrence.  Records  of  such  accidents 

19  and  investigations,  together  with  a  description  of  any  con- 

20  ditions  similar  to  those  which  caused  the  accident  which  exist 

21  in  other  areas  of  the  mine,  and  a  description  of  the  actions 

22  taken  by  the  operator  to  prevent  a  similar  accident  in  the 

23  same  or  another  area  of  the  mine,  shall  be  kept  by  the  opera- 

24  tor  and  made  available  to  the  Secretary  or  his  authorized 

25  representative.  Such  records  shall  be  open  for  inspection  by 
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J  miners  or  representatives  of  miners  who  are  accompanying 

2  the  Secretary  or  his  authorized  representative  pursuant  to 

3  section  7  (c) . 

4  "  (3)  In  the  event  of  any  accident  occurring  in  a  mine, 

5  the  operator  shall  promptly  notify  the  Secretary  thereof  and 

6  shall  take  appropriate  measures  to  prevent  the  destruction  of 

7  any  evidence  which  would  assist  in  investigating  the  cause  or 

8  causes  thereof.  In  the  event  of  any  accident  occurring  in  a 

9  mine  where  rescue  and  recovery  work  is  necessary,  the  Scc- 

10  retary  or  an  authorized  representative  of  the  Secretary  shall 

11  take  whatever  action  he  deems  appropriate  to  protect  the 

12  life  of  any  person,  and  he  mayv  if  he  deems  it  appropriate, 

13  supervise  and  direct  the  rescue  and  recovery  activity  in  such 

14  mine. 

15  "(4)    During  any  inspection  in  accordance  with  sec- 

16  tion  7,  the  Secretary  or  his  authorized  representative  shall 

17  investigate  all  conditions  relating  to  accidents  which  have 

18  occurred   in   such   mine,   shall   review   records   pertaining 

19  to  accidents  required  to  he  maintained  under  this  section, 

20  and  shall  determine  whether  actions  have  been  taken  by 

21  the  operator  to  prevent  accidents  similar  to  any  such  acci- 

22  dents  so  recorded,  and  whether  any  failure  to  take  preventive 

23  action  violates  any  health  and  safety  standard  promulgated 

24  under  section  5. 

25  "(b)  (1)  Each  operator  shall  keep  and  make  available 
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1  to   the  Secretary  or  the  Secretary  of  Health,   Education, 

2  and    Welfare,    or   the    Secretary    of    Labor,    such    records 

3  regarding  his  activities  relating  to  this  Act  as  the  Secre- 

4  tary,  after  consultation  with  the  Secretary  of  Health,  Edu- 

5  cation,    and    Welfare    and    the    Secretary    of    Labor,    may 

6  prescribe  by  regulation  as  necessary  or  appropriate  for  the 

7  enforcement    of    this    Act    or   for    developing    information 

8  regarding  the  causes  and  prevention  of  accidents  and  ill- 

9  nesses  in  the  mines  subject  to  this  Act.  In  order  to  carry  out 

10  the  provisions  of  this  subsection  such  regulations  may  include 

11  provisions  requiring  operators  to  conduct  periodic  inspec- 

12  tions. 

13  "(2)    The  Secretary,  in  cooperation  with  the  Secre- 

14  tary  of  Health,  Education,  and  Welfare  and  the  Secretary 

15  of    Labor,     shall    prescribe    regulations     requiring     oper- 

16  erators  to  maintain  accurate  records  of,  and  to  make  prompt 

17  reports  on,  work-related  deaths  and  injuries    (other  than 

18  minor  injuries  requiring  only  first  aid  treatment  and  which 

19  do  not  involve  medical  treatment,  loss  of  consciousness,  re- 

20  striction  of  work  or  motion,  or  transfer  to  another  job) .  The 

21  Secretary  shall  forward  to  the  Secretary  of  Health,  Educa- 

22  tion,  and  Welfare  records  of  such  deaths  and  injuries  which 

23  are  caused  by  disease. 

24  "(3)  The  Secretary,  in  cooperation  with  the  Secretary 

25  of  Health,  Education,  and  Welfare,  shall  issue  regulations 
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1  requiring  operators  to  maintain  for  an  appropriate  length  of 

2  time  accurate  records  of  miner  exposures  to  potentially  toxic 

3  materials  or  harmful  physical  agents  which  are  required  to 

4  be  monitored  or  measured  under  section  5,  and  shall  develop 

5  and  maintain  an  effective  program  of  collection,  compilation, 

6  and  analysis  of  statistics  relating  to  health  and  safety  in 

7  mines  subject  to  this  Act,  including  accurate  statistics  on  all 

8  disabling,  serious,  or  significant  work  injuries,  whether  or 

9  not  involving  loss  of  time  from  work,  other  than  minor  in- 

10  juries  requiring  only  first  aid  treatment  and  which  do  not 

11  involve  medical  treatment,  loss  of  consciousness,  restriction 

12  of  work  or  motion,  or  transfer  to  another  job. 

13  "minimum  bueden  on  small  business 

14  "Sec.  9.    (a)    Any  information  obtained  by  the  Sec- 

15  retary,  the  Secretary  of  Health,  Education,  and  Welfare, 

16  or  a  State  agency  under  this  Act  shall  be  obtained  with  a 

17  minimum  burden  upon  operators  of  small  mines  subject  to 

18  this  Act.  Unnecessary  duplication  of  efforts  in  obtaining  in- 

19  formation  shall  be  reduced  to  the  maximum  extent  feasible. 

20  "(b)   The  Secretary  shall  provide  to  each  operator  of 

21  a  mine  subject  to  this  Act  an  accurate  and  complete  copy 

22  of  the  health  and  safety  standards  promulgated  under  sec- 

23  tion  5  including  any  emergency  temporary  standard  under 

24  subsection  (d)  of  such  section,  together  with  any  regulations 

25  under  this  Act  which  affect  such  operator,  at  the  first  inspec- 
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1  tion  in  accordance  with  section  7  which  occurs  after  (1)  the 

2  commencement  of  operations  in  such  mine  or  (2)   the  eflec- 

3  tive  date  of  section  2  of  the  Mine  Safety  and  Health  Act  of 

4  19771,  whichever  is  later,  and  at  least  once  each  year  after 

5  that  inspection.  In  addition,  at  each  inspection  of  a  mine  in 

6  accordance  with  section  7,  the  Secretary  shall  furnish  the 

7  operator  with  current  copies  of  any  such  standards  and  regu- 

8  lations  which  have  been  changed  since  the  previous  inspection 

9  of  such  mine.  Compliance  with  this  subsection  shall  not  be  a 

10  jursidictional  prerequisite  to  the  enforcement  of  any  provision 

11  of  this  Act. 

12  "miner  education  and  access  to  information 

13  "Sec.  10.   (a)   Copies  of  records  of  miner  exposures  to 

14  toxic  materials  or  harmful  physical  agents  required  to  be 

15  maintained  under  section  8(b)  (3)  shall  be  furnished  to  the 

16  Director  of  the  National  Institute  for  Occupational  Safety 

17  and  Health  established  under  section  22  of  the  Occupational 

18  Safety  and  Health  Act  of  1970  upon  request.  The  Director 

19  of  the  National  Institute  for  Occupational  Health  and  Safety 

20  shall  advise  miners  (of  their  authorized  representatives)  and 

21  the  operator  (or  his  agent)   on  any  injury  or  risk  of  injury 

22  indicated  by  such  records,  as  he  deems  appropriate. 

23  "(b)  (1)    The  Secretary,  in  cooperation  with  the  Di- 

24  rector  of  the   National   Institute   for   Occupational   Safety 

25  and  Health,  and  in  cooperation  with  any  State  program  of 
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1  education  and  training  in  the  field  of  mine  safety  and  health, 

2  shall  cany  out  a  program  of  education  and  training  for 

3  miners  employed  in  mines  subject  to  this  Act.  Such  program 

4  shall  include  publications  to  be  made  available  to  such  miners 

5  and  regular  visits  by  health  experts  to  such  mines,  for  the 

6  purpose  of  improving  the  health  and  safety  of  such  mines, 
7*  and  assistance  to  miners    (or  their  authorized  representa- 

8  tives)    in  evaluating  their  exposures  to  toxic  materials  or 

9  harmful  physical  agents. 

10  "  (2)  As  part  of  the  program  of  education  and  training 

11  for  miners  under  this  subsection,  the  Secretary  shall  develop, 

12  publish,  and  disseminate   to  miners  manuals,   and  annual 

13  supplements  to  or  revisions  of  such  manuals,  which  contain 

14  an  explanation  of  all  health  and  safety  standards  promul- 

15  gated  under  section  5  and  all  regulations  under  this  Act 

16  which  affect  the  health  and  safety  of  miners,  and  an  explana- 

17  tion  of  personal  protective  equipment  and  the  use  of  such 

18  equipment.  Such  manuals  shall  be  designed  so  as  to  assist 

19  miners  to  become  more  knowledgeable  with  respect  to  health 

20  and  safety  in  mines. 

21  "(c)    The  Secretary  shall  issue  regulations  requiring 

22  that  operators,  through  posting  of  notices  or  other  appro- 

23  priate  means,  keep  their  miners  informed  of  their  protections 

24  and  obligations  under  this  Act,   including  the  provisions 

25  of  applicable  standards.  Such  regulations  shall  provide  for 
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1  the  posting,  at  conspicuous  locations,  of  notices  (to  be  pro- 

2  vided  to  operators  by  the  Secretary)    which  shall  advise 

3  miners  of  such  protections  and  obligations  together  with 

4  the  address  and  telephone  number  of  the  nearest  regional 

5  office  of  the  Department  of  the  Interior.  Copies  of  the  health 

6  and  safety  standards  promulgated  under  section  5  and  reg- 

7  ulations  under  this  Act  which  affect  such  operators  which 
g  are  furnished  to  such  operators  under  section  10(b)  shall 
9  be  available  in  a  location  in  or  about  each  mine  subject 

10  to  this  Act  which  is  easily  accessible  by  miners  and  at  which 

11  miners  check  in  and  out  on  a  daily  basis. 

12  "citations 

13  "Sec.  11.   (a)  If,  upon  inspection  or  investigation,  the 

14  Secretary  or  his  authorized  representative  believes  that  an 

15  operator  of  a  mine  subject  to  this  Act  has  violated  a  require- 

16  ment  of  section  4  of  this  Act,  of  any  standard,  rule,  or 

17  order  promulgated  pursuant  to  section  5  of  this  Act,  or  of 

18  any  regulations  prescribed  pursuant  to  this  Act,  he  shall  with 

19  reasonable  promptness  issue  a  citation  to  the  operator.  Each 

20  citation  shall  be  in  writing  and  shall  describe  with  partic- 

21  ularity  the  nature  of  the  violation,  including  a  reference  to 

22  the  provision  of  the  Act,  standard,  rule,  regulation,  or  order 

23  alleged  to  have  been  violated.  In  addition,  the  citations  shall 

24  fix  a  reasonable  time  for  the  abatement  of  the  violation.  The 

25  Secretary   may   prescribe   procedures   for   the   issuance   of 
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1  a  notice  in  lieu  of  a  citation  with  respect  to  de  minimis  viola- 

2  tions  which  have  no  substantial  direct  or  immediate  rela- 

3  tionship  to  safety  or  health. 

4  "(b)  Each  citation  issued  under  this  section,  or  a  copy 

5  or  copies  thereof,  shall  be  prominently  posted,  as  prescribed 

6  in  regulations  issued  by  the  Secretary,   at  or  near  each 

7  place  a  violation  referred  to  in  the  citation  occurred,  and 

8  at  a  location  in  or  about  the  mine  in  which  the  violation 

9  occurred  at  which  miners  check  in  and  out  on  a  daily  basis. 

10  "  (c)  No  citation  may  be  issued  under  this  section  after 

11  the  expiration  of  six  months  following  the  occurrence  of  any 

12  viol*tinn. 

13  "closure  procedures 

14  "Sec.  12.   (a)(1)   If,  upon  any  inspection  or  in vestiga- 

15  tion  of  a  mine  which  is  subject  to  this  Act,  an  authorized 

16  representative   of   the   Secretary   finds    that   conditions    or 

17  practices  in  such  mine  are  such  that  an  imminent  danger 

18  exists,  such  representative  shall  determine  the  extent  of  the 

19  area  of  such  mine   throughout  which   the   danger  exists, 

20  and  issue  an  order  requiring  the  operator  of  such  mine  to 

21  cause  all  persons,   except  those  referred  to  in  subsection 

22  (a)  (2),  to  be  withdrawn  from,  and  to  be  prohibited  from 

23  entering,  such  area  until  an  authorized  representative  of  the 

24  Secretary  determines  that  such  imminent  danger  no  longer 

25  exists.  The  issuance  of  an  order  under  this  subsection  shall 
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1  not  preclude  the  issuance  of  a  citation  under  section  11  or 

2  the  proposing  of  a  penalty  under  section  16. 

3  "(2)   Persons  who  shall  not  be  prohibited  from  enter- 

4  ing  an  area  of  a  mine  under  an  order  issued  under  para- 

5  graph  (1)  are: 

6  "(A)   any  person  whose  presence  in  such  area  is 

7  necessary,  as  determined  jointly  by  the  operator  of  the 

8  mine  and  an  authorized   representative   of  the   Secre- 
[)  tary,  or  as  determined  by  an  authorized  representative 

10  of  the  Secretary,  to  eliminate  the  danger  described  in 

11  the  order; 

12  "(B)   any  public  official  whose  official  duties- re- 

13  quired  him  to  enter  such  area ;  or 

14  "(C)   any  legal  or  technical  consultant,  or  any  rep- 

15  resentative  of  the  employees  of  the  mine,  who  is  a  cer- 

16  tified  person  qualified  to  make  mine  examinations,  or  is 

17  accompanied  by  such  a  person,  and  whose  presence  in 

18  such  area  is  necessary,  as  determined  jointly  by  the 

19  operator  of  the  mine  and  an  authorized  representative  of 

20  the  Secretary,  or  as  determined  by  an  authorized  rep- 

21  resentative  of  the  Secretary,  for  the  proper  investiga- 

22  tion  of  the  conditions  described  in  the  order. 

23  "  (3)  Whenever  and  as  soon  as  an  inspector  concludes 

24  that  conditions  or  practices  described  in  paragraph  ( 1 )  exist 

25  in  any  mine,  he  shall  inform  the  affected  miners  and  operators 
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1  of  the  danger  and  that  he  is  issuing  an  order  under  this  sub- 

2  section. 

3  "(b)   If  the  Secretary  arbitrarily  or  capriciously  fails 

4  to  take  appropriate  action  under  subsection  (a) ,  any  miner 

5  who  may  be  injured  by  reason  of  such  failure,  or  the  repre- 

6  sentative  of  such  miners,  may  bring  an  action  against  the 

7  Secretary  in  the  United  States  district  court  for  the  district 

8  in  which  the  imminent  danger  is  alleged  to  exist  or  the  opera- 

9  tor  has  its  principal  office,  or  for  the  District  of  Columbia,  for 

10  an  order  to  compel  the  Secretary  to  issue  such  an  order  and 

11  for  such  further  relief,  as  may  be  appropriate. 

12  li  (c)  If,  upon  any  inspection  or  investigation  of  a  mine 

13  which  is  subject  to  this  Act,  an  authorized  representative  of 

14  the  Secretary  finds  that  there  has  been  a  failure  to  correct  a 

15  violation  for  which  a  final  order  is  in  effect  under  section  13, 
!6  within  the  time  period  specified  pursuant  to  a  citation  under 
IT  section  11(a),  he  shall  also  find  the  extent  of  the  area 
!8  which  is  affected  by  such  violation.  Thereupon,  he  may 

19  promptly  make  an  order  requiring  the  operator  of  such  mine 

20  to  cause  all  persons  in  such  area,  except  those  referred  to  in 

21  subsection  (a)  (2) ,  to  be  withdrawn  from,  and  to  be  prohib- 

22  ited  from  entering,  such  area  until  an  authorized  representa- 

23  tive  of  the  Secretary  determines  that  such  violation  has  been 

24  corrected.  The  issuance  of  an  order  under  this  subsection,  shall 
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1  not  preclude  the  issuance  of  a  citation  under  section  1 1  or  the 

2  proposing  of  a  penalty  under  section  16. 

3  "(d)  Orders  issued  pursuant  to  this  section  shall  contain 

4  a  detailed  description  of  the  conditions  or  practices  which 

5  cause  and  constitute  an  imminent  danger  or  a  violation  of 

6  any  health  or  safety  standard  promulgated  under  section  5 

7  or  a  violation  of  section  4,  as  the  case  may  be,  and,  where 

8  appropriate,  a  description  of  the  area  of  the  mine  from 

9  which   persons   must   be   withdrawn   and   prohibited   from 

10  entering. 

11  "  (e)  Each  order  issued  under  this  section  shall  be  given 

12  promptly  to  the  operator  or  his  agent  by  an  authorized  rep- 

13  resentative  of  the  Secretary  issuing  such  order,  and  all  such 

14  orders   shall  be  in  writing  and   shall   be   signed   by   such 

15  representative. 

16  "  (f)   The  Secretary  shall  by  regulation  establish  a  pro- 

17  cedure  for  informal  review  of  any  closure  order  issued  under 

18  this  subsection  (c),  and  the  Secretary  may,  in  modifying  or 

19  setting  aside  such  order,  order  that  the  operator  shall  not  be 

20  obligated  for  part  of,  or  all  of,  the  compensation  to  which 

21  miners  are  entitled  under  section  24, .and  shall  furnish  any 

22  operator  requesting  such  review  a  written  statement  of  the 

23  reasons  for  the  Secretary's  final  disposition  of  the  matter 

24  within  three  days  after  the  request  for  informal  review. 

25  "(g)  Any  person  adversely  affected  or  aggrieved  by 


867 


40 

1  an  order  issued  under  this  section  may  obtain  a  review  of 

2  such  order  in  the  United  States  district  court  for  the  district 

3  in  which  the  danger  or  violation  is  alleged  to  exist  or  in 

4  which  the  operator  has  its  principal  office  by  filing  in  such 

5  court  within  sixty  days  following  the  issuance  of  such  order 

6  a  written  petition  praying  that  the  order  be  modified  or  set 

7  aside,  and  the  court  may,  in  modifying  or  setting  aside  such 

8  order,  order  that  the  operator  shall  not  be  obligated  for  part 

9  of,  or  all  of,  the  compensation  to  which  miners  are  entitled 

10  under  section  24.  The  modification  or  setting  aside  of  such 

11  an  order  by  any  court  shall  not  preclude  the  issuance  of  a 

12  citation  under  section  1 1  or  the  proposing  of  a  penalty  under 

13  section  16. 

14  "procedures  for  enforcement 

15  "Sec.  13.   (a)   If,  after  an  inspection  or  investigation, 

16  the  Secretary  issues  a  citation  under  section  11  (a) ,  he  shall, 

17  within  a  reasonable  time  after  the  termination  of  such  inspec- 

18  tion  or  investigation,  notify  the  operator  by  certified  mail  of 

19  the  penalty,  if  any,  proposed  to  be  assessed  under  section  16 

20  and  that  the  operator  has  fifteen  working  days  within  which 

21  to  notify  the  Secretary  that  he  wishes  to  contest  the  citation 

22  or  proposed  assessment  of  penalty.  If,  within  fifteen  working 

23  days  after  the  receipt  of  the  notice  issued  by  the  Secretary 

24  the  operator  fails  to  notify  the  Secretary  that  he  intends  to 

25  contest  the  citation  or  proposed  assessment  of  penalty,  and 
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1  no  notice  is  filed  by  any  miner  or  representative  of  miners 

2  under  subsection   (c)   within  fifteen  working  days  after  the 

3  citation  is  posted  under  section  11  (b) ,  the  citation  and  the 

4  assessment,  as  proposed,  shall  be  deemed  a  final  order  of  the 

5  Commission  and  not  subject  to  review  by  any  court  or 

6  agency. 

7  "(b)     If    the    Secretary    determines    that    an    oper- 

8  ator  has  failed  to  correct  a  violation  for  which  a  citation 

9  has  been  issued  within  the  period  permitted  for  its  correction 

10  (which  period  shall  not  end  until  the  entry  of  a  final  order 

11  by  the  Commission,  in  the  case  of  any  review  proceedings 

12  under  this  section  initiated  by  the  operator  wherein  the  Com- 

13  mission  orders,  after  an  expedited  hearing,  the  suspension  of 

14  the  abatement  requirements  of  the  citation  after  determining 

15  that  the  operator  will  suffer  irreparable  loss  or  damage  from 

16  the  application  of  those  requirements) ,  the  Secretary  shall 

17  notify  the  operator  by  certified  mail  of  such  failure  and  of 

18  the  penalty  proposed  to  be  assessed  under  section  16  by 

19  reason  of  such  failure,  and  that  the  operator  has  fifteen  work- 

20  ing  days  within  which  to  notify  the  Secretary  that  he  wishes 

21  to  contest  the  Secretary's  notification  or  the  proposed  assess- 

22  ment  of  penalty.  If,  within  fifteen  working  days  after  the 

23  receipt  of  notification  issued  by  the  Secretary,  the  operator 

24  fails  to  notify  the  Secretary  that  he  intends  to  contest  the 

25  notification  or  proposed  assessment  of  penalty,  the  notifica- 
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j  tion  and  assessment,  as  proposed,  shall  be  deemed  a  final 

2  order  and  not  subject  to  review  by  any  court  or  agency. 

3  "(c)   If  an  operator  notifies  the  Secretary  that  he  in- 

4  tends  to  contest  a  citation  issued  under  section  11  (a)    or 

5  notification  issued  under  subsection  (a)  or  (b)  of  this  sec- 
g  tion,  or  if,  within  fifteen  working  days  after  a  citation  is 
7  posted  under  section  11(b),  any  miner  or  representative 
3  of  miners  files  a  notice  with  the  Secretary  alleging  that  the 
9  period   of  time  fixed  in    the   citation   for   the   abatement 

10  of  the  violation  is  unreasonable,   the  Secretary  shall  mi- 
ll mediately  advise  the  Commission  of  such  notification,  and 

12  the  Commission  shall  afford  an  opportunity  for  a  hearing 

13  (in  accordance  with  section  554  of  title  5,  United  States 

14  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  sec- 

15  tion) .  The  Commission  shall  thereafter  issue  an  order,  based 

16  on  findings  of  fact,  affirming,  modifying,  or  vacating  the 

17  Secretary's  citation  or  proposed  penalty  or  directing  other 

18  appropriate  relief,  and  such  order  shall  become  final  thirty 

19  days  after  its  issuance.  Upon  a  showing  by  an  operator 
\  20  °f  a  g00^  fa^h  effort  to  comply  with  the  abatement  re- 

21  quirements  of  a  citation,  and  that  abatement  has  not  been 

22  completed  because  of  factors  beyond  his  reasonable  control, 

23  the  Secretary,  after  an  opportunity  for  a  hearing  as  pro- 

24  vided  in  this  subsection,  shall  issue  an  order  affirming  or 

25  modifying   the   abatement   requirements   in   such   citation. 
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1  The  rules  of  procedure  prescribed  by  the  Commission  shall 

2  provide  affected  miners  or  representatives  of  affected  miners 

3  an  opportunity  to  participate  as  parties  to  hearings  under 

4  this  subsection.  Commencement  of  proceedings  under  this 

5  subsection  shall  not  operate  as  a  stay  of  the  abatement  re- 

6  quirements  of  any  citation  issued  under  section  11  (a)  unless 

7  the  Commission,  after  determining  that  the  operator  will 

8  suffer  irreparable  loss  or  damage  from  the  application  of 

9  those  requirements,  so  orders,  after  an  expedited  hearing. 

10  "(d)  (1)   No  person  shall  discharge  or  in  any  manner 

11  discriminate  against  or  interfere  with  the  exercise  of  the 

12  statutory  rights  of  any  miner  because  such  miner  has  filed  or 

13  made  a  complaint  under  or  related  to  this  Act,  including  a 

14  complaint  notifying  his  labor  or  safety  representative  of  ah 

15  alleged  danger  or  safety  or  health  violation  in  the  mine,  or 

16  because  such  miner  has  instituted  or  caused  to  be  instituted 

17  any  proceeding  under  or  related  to  this  Act  or  has  testified 

18  or  is  about  to  testify  in  any  such  proceeding,  or  because 

19  of  the  exercise  by  such  miner  on  behalf  of  himself  or  others  of 

20  any  statutory  right  afforded  by  this  Act,  or  because  the  miner 

21  has  refused  to  work  in  any  area  of  a  mine  from  which  per- 

22  sons  must  be  withdrawn  and  prohibited  from  entering  pur- 

23  suant  to  an  order  under  section  12. 

24  "(2)  Any  miner  who  believes  that  he  has  been  dis- 

25  charged,  interfered  with,  or  otherwise  discriminated  against 
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1  by  any  person  in  violation  of  paragraph  (1)  of  this  subsec- 

2  tion,  or  any  miner  who  has  not  received  compensation  due 

3  under  section  24  or  who  has  been  deprived  of  any  right 

4  created  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and 

5  7  (c)  may,  within  thirty  days  after  such  violation  occurs, 

6  file  a  complaint  with  the  Secretary  alleging  such  disorimina- 

7  tion  or  deprivation.  Upon  receipt  of  such  complaint,  the 

8  Secretary  shall  cause  such  investigation  to  be  made  as  the 

9  Secretary  deems  appropriate.  If,  upon  such  investigation,  the 

10  Secretary,  determines  that  there  is  probable  cause  to  believe 

11  that  the  provisions  of  paragraph  (1)  of  this  subsection  have 

12  been  violated,  or  that  a  miner  has  not  received  compensation 

13  due  under  section  24  or  has  been  deprived  of  a  right  created 

14  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and  7(c),  as 
15.  the  case  may  be,  the  Secretary  shall  file  a  complaint  with 
16...  the  Commission  within0 ninety  days  after  such  determination 

17  of  probable  cause,  and  the  Commission  shall ,  immediately 

18  serve  upon  the  alleged  violator  and  the  miner  notice  of  the 

19  allegation  of  such  discrimination  or  deprivation  and  a  pro- 

20  posed  order  granting  appropriate  relief.   The  Commission 

21  shall  afford  an  opportunity  for  a  hearing  (in  accordance  with 

22  section  554  of  title  5,  United  States  Code,  but  without  regard 

23  to  subsection   (a)  (3)  of  such  section)  and  thereafter  shall 

24  issue  an  order,  based  upon  findings  of  fact,  affirming,  modify- 

25  ing,  or  Vacating  the  proposed  order,  or  directing  other  ap- 
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1  propriate  relief;  and  such  order  shall  become  final  thirty  days 

2  after  its  issuance.  The  Commission  shall  have  authority  in 

3  such  proceedings  to  require  a  person  committing  a  violation 

4  of  this  subsection  to  take  such  affirmative  action  to  abate  the 

5  violation  as  the  Commission  deems  appropriate,  including, 

6  but  not  limited  to,  the  rehiring  or  reinstatement  of  the  miner 

7  to  his  former  position  with  back  pay  and  interest. 

8  "(3)   Within  ninety  days  of  the  receipt  of  a  complaint 

9  filed  under  paragraph   (2)   of  this  subsection,  the  Secretary 

10  shall  notify  the  miner  in  writing  of  the  Secretary's  deter- 

11  mination  as  to  whether  a  violation  has  occurred.  If  the  Secre- 

12  tary,  upon  investigation,  determines  that  the  provisions  of 

13  paragraph  (1)  of  this  subsection  have  not  been  violated,  or 

14  that  there  has  been  no  failure  to  provide  compensation  due 

15  under  section  24,  or  that  there  has  been  no  deprivation  of  a 

16  right  created  by  or  under  sections  5  (b)  (5)  (B) ,  5  (b)  (6) , 

17  and  7(c),  as  the  case  may  be,  the  complainant  shall  have 

18  the  right,  within  thirty  days  of  notice  of  the  Secretary's 

19  determination,  to  request  a  hearing  before  the  Commission, 

20  and  the  Commission  shall  conduct  a  hearing,  in  accordance 

21  with  the  provisions  of  paragraph  (2)  pertaining  to  the  con- 

22  duct  of  a  hearing,  on  such  complainant's  charges.  When- 

23  ever  an  order  is  issued  sustaining  the  miner's  charges  under 
.24  this  paragraph,  a  sum  equal  to  the  aggregate  amount  of  all 

25  costs  and  expenses  (including  attorney's  fees)  as  determined 
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1  by  the  Commission  to  have  been  reasonably  incurred  by  the 

2  miner  for,  or  in  connection  with,  the  institution  and  prosecu- 

3  tion  of  such  proceedings,  shall  be  assessed  against  the  person 

4  committing  such  violation.  Proceedings  under  this  section 

5  shall  be  expedited  by  the  Commission.  Any  order  issued  by 

6  the  Commission  under  this  paragraph  shall  be  subject  to 

7  judicial  review  in  accordance  with  section  14.  Violations  by 

8  an  operator  of  paragraph  (1)  of  this  subsection  or  depriva- 

9  tion  by  an  operator  of  any  right  of  any  miner  created  by 

10  or  under  section  5  (b)  (5)  (B) ,  5  (b)  (6) ,  7  (c) ,  or  24  shall 

11  be  a  violation  for  which  a  penalty  may  be  assessed  under 

12  section  16  (a) . 

13  "judicial  review 

14  "Sec.  14.    (a)  (1)    Any  person  adversely  affected  or 

15  aggrieved  by  an  order  of  the  Commission  issued  under  sub- 

16  section    (c)    or    (d)    of  section   13  may  obtain  a  review 

17  of  such  order  in  any  United  States  court  of  appeals  for 

18  the  circuit  in  which  the  violation  is  alleged  to  have  oc- 

19  curred  or  where  the  operator  has  its  principal  office,  or 

20  in  the  Court  of  Appeals  for  the  District  of  Columbia  Cir- 

21  cuit,  by  filing  in  such  court  within  sixty  days  following 

22  the  issuance  of  such  order  a  written  petition  praying  that 

23  the  order  be  modified  or  set  aside.  A  copy  of  such  petition 

24  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 

25  the  Commission  or  to  the  Secretary,  whichever  is  appro- 
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1  priate,  and  to  the  other  parties,  and  thereupon  the  Commis- 

2  sion  or  the  Secretary,  whichever  is  appropriate,  shall  file  in 

3  the  court  the  record  in  the  proceeding  as  provided  in  section 

4  2112  of  title  28,  United  States  Code.  Upon  such  filing,  the 

5  court  shajl  have  jurisdiction  of  the  proceeding  and  of  the 

6  question  determined  therein,  and  shall  have  power  to  grant 

7  such  temporary  relief  or  restraining  order  as  it  deems  just 

8  and  proper,  and  to  make  and  enter  upon  the  pleadings,  testi- 

9  mony,  and  proceedings  set  forth  in  such  record  a  decree 

10  affirming,  modifying,  or  setting  aside  in  whole  or  in  part,  the 

11  order  of  the  Commission  or  the  Secretary,  as  the  case  may 

12  be,  and  enforcing  the  same  to  the  extent  that  such  order  is 

13  affirmed  or  modified.   The   commencement  of  proceedings 

14  under  this  subsection  shall  not,  unless  ordered  by  the  court, 

15  operate  as  a  stay  of  the  order  of  the  Commission  or  the  Sec- 

16  retary,  as  the  case  may  be. 

17  "(2)    In  the  case  of  an  order  of  the  Commission,  no 

18  objection  that  has  not  been  urged  before  the  Commission 

19  shall  be  considered  by  the  court,  unless  the  failure  or  neglect 

20  to  urge  such  objection  shall  be  excused  because  of  extraordi- 

21  nary  circumstances.  The  findings  of  the  Commission  with 

22  respect  to  questions  of  fact,  if  supported  by  substantial  evi- 

23  dence  on  the  record  considered  as  a  whole,  shall  be  conclu- 

24  sive.  If  any  party  shall  apply  to  the  court  for  leave  to  adduce 

25  additional  evidence  and  shall  show  to  the  satisfaction  of  the 
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1  court  that  such  additional  evidence  is  material  and  that  there 

2  were  reasonable  grounds  for  the  failure  to  adduce  such  evi- 

3  dence  in  the  hearing  before  the  Commission,  the  court  may 

4  order  such  additional  evidence  to  be  taken  before  the  Com- 

5  mission  and  to  be  made  a  part  of  the  record.  The  Commission 

6  may  modify  its  findings  as  to  the  facts,  or  make  new  findings, 

7  by  reason  of  additional  evidence  so  taken  and  filed,  and  it 

8  shall  file  such  modified  or  new  findings,  which  findings  with 

9  respect  to  questions  of  fact,  if  supported  by  substantial  evi- 

10  dence  on  the  record  considered  as  a  whole,  shall  be  con- 

11  elusive,  and  its  recommendations,  if  any,  for  the  modification 

12  or  setting  aside  of  its  original  order. 

13  "(3)   Upon  the  filing  of  the  record  with  it,  the  juris- 

14  diction  of  the  court  shall  be  exclusive  and  its  judgment  and 

15  decree  shall  be  final,  except  that  the  same  shall  be  subject 

16  to  review  by  the  Supreme  Court  of  the  United  States,  as 

17  provided  in  section  1254  of  title  28,  United  States  Code. 

18  Petitions  filed  under   this   subsection   shall  be   heard   ex- 

19  peditiously. 

20  "(b)  The  Secretary  may  also  obtain  review  of  any  final 

21  order  of  the  Commission  by  filing  a  petition  for  such  relief 

22  in  the  United  States  court  of  appeals  for  the  circuit  in  which 
25  the  alleged  violation  occurred  or  in  which  the  operator  has 

24  its  principal  office,  and  the  provisions  of  subsection  (a)  shall 

25  govern  such  proceedings  to  the  extent  applicable.  If  no  peti- 
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1  tion  for  review,  as  provided  in  subsection  (a) ,  is  filed  within 

2  sixty  days  after  service  of  the  Commission's  order,  the  Com- 

3  mission's  findings  of  fact  and  order  shall  be  conclusive  in 

4  connection  with  any  petition  for  enforcement  which  is  filed 

5  by  the  Secretary  after  the  expiration  of  such  sixty-day  pe- 

6  riod.  In  any  such  case,  as  well  as  in  the  case  of  a  noncon- 

7  tested  citation  or  notification  by  the  Secretary  which  has 

8  become  a  final  order  of  the  Commission  under  subsection 

9  (a)  or  (b)  of  section  13,  the  clerk  of  the  court,  unless  other- 

10  wise  ordered  by  the  court,  shall  forthwith  enter  a  decree  en- 

11  forcing  the  order  and  shall  transmit  a  copy  of  such  decree  to 

12  the  Secretary  and  the  operator  named  in  the  petition.  In 

13  any  contempt  proceeding  brought  to  enforce  a  decree  of  a 

14  court  of  appeals  entered  pursuant  to  this  subsection  or  sub- 

15  section    (a) ,  the  court  of  appeals  may  assess  the  penalties 

16  provided  in  section  16,  in  addition  to  invoking  any  other 

17  available  remedies. 

18  "(c)    The  Secretary  may  institute  a  civil  action  for 

19  relief,  including  a  permanent  or  temporary  injunction,  re- 

20  straining  order,  or  any  other  appropriate  order  in  the  dis- 

21  triot  court  of  the  United  States  for  the  district  in  which  a 

22  mine  is  located  or  in  which  the  operator  of  such  mine  has 

23  his  principal  office,  whenever  such  operator  or  his  agent 

24  (1)   violates  or  fails  or  refuses  to  comply  with  any  order 

25  issued  under  section   12,  or    (2)    interferes  with,  hinders, 
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1  or  delays   the  Secretary  or  his  authorized  representative, 

2  or  the   Secretary  of  Health,   Education,  and  Welfare   or 

3  his  authorized  representative,  in  carrying  out  the  provi- 

4  sions  of  the  Act,  or  (3)  refuses  to  admit  such  representatives 

5  to  the  mine,  or  (4)  refuses  to  permit  the  inspection  of  the 

6  mine,  or  the  investigation  of  an  accident  or  occupational 

7  disease  occurring  in,  or  connected  with,  such  mine,  or   (5) 

8  refuses  to  furnish  any  information  or  report  requested  by 

9  the  Secretary  or  the  Secretary  of  Health,- Education,  and 

10  Welfare  in  furtherance  of  the  provisions  of  this  Act,   or 

11  (6)  refuses  to  permit  access  to,  and  copying  of,  such  rec- 

12  ords  as  the  Secretary  or  the  Secretary  of  Health,  Education, 

13  and   Welfare    determines    necessary   in    carrying   out    the 

14  provisions  of  this  Act.  The  court  shall  have  jurisdiction  to 

15  provide    such   relief   as   may   be   appropriate.    Temporary 

16  restraining  orders  shall  be  issued  in  accordance  with  rule  65 

17  of  the  Federal  Rules  of  Civil  Procedure  except  that  the 

18  time  limit  in  such  orders,  when  issued  without  notice,  shall 

19  be  seven  days  from  the  date  of  entry.  Except  as  otherwise 

20  provided  herein,  any  relief  granted  by  the  court  to  enforce 

21  an  order  under  clause   (1)  of  this  subsection  shall  continue 

22  in  effect  until  the  completion  or  final  termination  of  all 

23  proceedings  for  review  of  such  order  under  this  Act,  unless, 

24  prior  thereto,  the  district  court  granting  such  relief  sets  it 

25  aside  or  modifies  it.   In  any  action  instituted  under  this 
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1  subsection  to  enforce  an  order  issued  by  the  Secretary  after 

2  a  public  hearing  in  accordance  with  section  554  of  title  5  of 

3  the  United  States  Code,  the  y  findings  of  the  Commission  or 

4  the  Secretary,  as  the  case  may  be,  if  supported  by  sub- 

5  stantial  evidence  on  the  record  considered  as  a  whole,  shall 

6  be  conclusive. 

7  "representation  in  civil  litigation 

8  "Sec.  15.  Except  as  provided  in  section  518  (a)  of  title 

9  28,   United  States  Code,  relating  to  litigation  before  the 

10  Supreme  Court,  the  Solicitor  of  Labor  may  appear  for  and 

11  represent  the  Secretary  in  any  civil  litigation  brought  under 

12  this  Act  but  all  such  litigation  shall  be  subject  to  the  di- 

13  rection  and  control  of  the  Attorney  General. 

14  "penalties 

15  "Sec.  16.    (a)    Any  operator  who  violates  a  safety  or 

16  health  standard  prescribed  by  or  under  this  Act,  or  any  of 

17  the  requirements  of  section  8,  or  any  rule,  order,  or  regula- 

18  tion  promulgated  pursuant  to  this  Act,  may  be  assessed  a 

19  civil  penalty  of  not  more  than  $1,000  for  each  such  violation. 

20  "(b)   Any  operator  who  fails  to  correct  a  violation  for 

21  which  a  citation  has  been  issued  under  section  11  (a)  within 

22  the  period  permitted  for  its  correction   (which  period  shall 

23  not  end  until  the  entry  of  a  final  order  by  the  Commission, 

24  in  the  case  of  any  review  proceedings  under  section  13  initi- 

25  ated  by  the  operator  wherein  the  Commission  orders,  after 
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1  an  expedited  hearing,  the  suspension  of  the  abatement  re- 

2  quirements  of  the  citation  after  determining  that  the  operator 

3  will  suffer  irreparable  loss  or  damage  from  the  application  of 

4  those  requirements,  or  until  the  entry  of  an  order  of  the 

5  court,  in  the  case  of  any  review  proceedings  under  section 

6  14  initiated  by  the  operator  wherein  the  court  orders  the 

7  suspension  of  the  abatement  requirements  of  the  citatiou) 

8  shall  be  assessed  a  civil  penalty  of  not  more  than  $1,000 

9  for  each  day  during  which  such  failure  or  violation  continues. 

10  "(c)   Whenever  a  corporate  operator  violates  a  safety 

11  or  health  standard  prescribed  by  or  under  this  Act,  or  any 

12  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act, 

13  any  director,  officer,  or  agent  of  such  corporation  who  know- 

14  ingly  authorized,  ordered,  or  carried  out  such  violation  shall 

15  be  subject  to  the  same  civil  penalties,  fines,  and  imprison- 

16  ment  that  may  be  imposed  upon  a  person  under  subsection 

17  (a),   (b),   (d),   (e),   (f),  or   (g)   of  this  section. 

18  "(d)   Any  operator  who  willfully  violates  a  safety  or 

19  health  standard  prescribed  by  or  under  this  Act,  or  any 

20  rule,  order,  or  regulation  promulgated  pursuant  to  this  Act, 

21  shall  be  assessed  a  civil  penalty  of  not  more  than  $10,000. 

22  "  (e)   Any  operator  who  willfully  violates  a  safety  or 

23  health  standard  prescribed  by  or  under  this  Act,  or  any  rule, 

24  order,  or  regulation  promulgated  pursuant  to  this  Act,  and 
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1  that  violation  causes  death  to  any  individual,   shall  upon 

2  conviction,  be  punished  by  a  fine  of  not  more  than  $25,000 

3  or  imprisonment  for  not  more  than  one  year,  or  both. 

4  "(f)     Any    person    who    gives    unauthorized    advance 

5  notice  of  any  inspection  to  be  conducted  under  this   Act 

6  shall,  upon  conviction,  be  punished  by  a  fine  of  not  more 

7  than  $1,000  or  by  imprisonment   for  not  more   than   six 

8  months,  or  by  both. 

9  "(g)   Whoever  knowingly  makes  any  false  statement, 
1()  representation,   or  certification   in  any  publication,   record, 

11  report,  plan,  or  other  document  filed  or  required  to  be  main- 

12  tained    pursuant    to    this    Act    shall,    upon    conviction,    be 

13  punished  by  a  fine  of  not  more  than  $1,000,  or  by  imprison- 

14  ment  for  not  more  than  six  months,  or  by  both. 

15  "(h)  Any  operator  who  violates  any  of  the  posting  re- 

16  quirements,  as  prescribed  under  the  provisions  of  this  Act, 

17  shall  be  assessed  a  civil  penalty  of  up  to  $500  for  each 

18  violation. 

19  "  (i)   Any  miner  who  willfully  violates  the  mandatory 

20  safety  standards  relating  to   smoking  or  the   carrying   of 

21  smoking  materials,  matches,  or  lighters  shall  be  subject  to  a 

22  civil  penalty  assessed  by  the  Commission  of  not  more  than 

23  $250  for  each  occurrence  of  such  violation. 

24  "(j)    The  Commission  shall  have  authority  to  assess 
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1  all  civil  penalties  provided  in  this  Act.  In  assessing  civil 

2  monetary  penalties,  the  Commission  shall  give  due  considera- 

3  tion  to  the  gravity  of  the  violation,  the  good  faith  of  the 

4  person  charged,  the  history  of  previous  violations,  and  the 

5  appropriateness  of  the  penalty  with  respect  to  the  size  of  the 

6  business  of  any  mine  operator  being  charged:   Provided, 

7  That,  in  proposing  civil  penalties  under  this  Act,  the  Sec- 

8  retary  may  rely  upon  a  summary  review  of  the  information 

9  available  to  him  and  shall  not  be  required  to  make  findings 

10  of  fact  concerning  the  above  factors. 

11  "  (k)  Civil  penalties  owed  under  this  Act  shall  be  paid 

12  to  the  Secretary  for  deposit  into  the  Treasury  of  the  United 

13  States  and  shall  accrue  to  the  United  States  and  may  be 

14  recovered  in  a  civil  action  in  the  name  of  the  United  States 

15  brought  in  the  United  States  district  court  for  the  district 

16  where  the  violation  is  alleged  to  have  occurred  or  where 

17  the  employer  resides  or  maintains  a  place  of  business. 

18  "effect  on  state  laws 

19  "Seo.  17.    (a)   Nothing  in  this  Act  shall  prevent  any 

20  State  agency  or  court  from  exercising  enforcement  or  other 

21  authority  under  the  State  law  to  protect  the  public  health 

22  and  welfare. 

23  "(b)  Nothing  in  this  Act  shall  prevent  any  State  from 

24  carrying  out  a  program   (independent  of  or  in  conjunction 

25  with  the  program  developed  under  section  10(b) )   of  edu- 
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1  cation  and  training  in  the  field  of  safety  and  health  in  mines 

2  subject  to  this  Act,  or  any  program  of  consultation,  gather- 

3  ing  and  compilation  of  statistics,  or  research  and  develop- 

4  ment  of  technology  in  such  field. 

5  "the  federal  metal  and  nonmetallic  mine  safety 

6  AND  HEALTH  COMMISSION 

7  "Sec.   18.    (a)    The   Federal   Metal  and  Nonmetallic 

8  Mine  Safety  and  Health  Commission  is  hereby  established. 

9  The  Commission  shall  consist  of  three  members,  appointed  by 

10  the  President  by  and  with  the  advice  and  consent  of  the 

11  Senate,  from  among  persons  who  by  reason  of  training,  edu- 

12  cation,  or  experience  are  qualified  to  carry  out  the  functions 

13  of  the  Commission  under  this  Act.  The  President  shall  desig- 

14  nate  one  of  the  members  of  the  Commission  to  serve  as 

15  Chairman. 

16  "(b)  The  terms  of  the  members  of  the  Commission  shall 

17  be  six  years,  except  that — 

18  "  ( 1 )  members  of  the  Commission,  first  taking  office 

19  after  the  date  of  enactment  of  the  Mine  Safety  and 

20  Health  Act  of  1977,  shall  serve,  as  designated  by  the 

21  President  at  the  time  of  appointment,  one  for  a  term  of 

22  two  years,  one  for  a  term  of  four  years,  and  one  for  a 

23  term  of  six  years ;  and 

24  "  (2)  a  vacancy  caused  by  the  death,  resignation,  or 

25  removal  of  any  member  prior  to  the  expiration  of  the 
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1  term  for  which  he  was  appointed  shall  be  filled  only  for 

2  the  remainder  of  such  unexpired  term. 

3  Any  member  of  the  Commission  may  be  removed  by  the 

4  President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 

5  office. 

6  "(3)  The  Chairman  shall  be  responsible  on  behalf 

7  of  the  Commission  for  the  administrative  operations  of 

8  the  Commission.  The  Commission  shall  appoint  such  em- 

9  ployees  as  it  deems  necessary  to  assist  in  the  performance 

10  of  the  Commission's  functions  and  to  fix  their  compensa- 

11  tion  in  accordance  with  the  provisions  of  chapter  51  and 

12  subchapter  III  of  chapter  53  of  title  5,  United  States 

13  Code,  relating  to  classification  and  general  pay  rates.  The 
34  Commission  shall  appoint  such  hearing  examiners  as  it 
15  deems  necessary  to  carry  out  the  functions  of  the  Corn- 
el fi  mission.  Assignment,  removal,  and  compensation  of  hear- 

17  ing  examiners  shall  be  in  accordance  with  sections  3105, 

18  3344,  5362,  and  7521  of  title  5,  United  States  Code. 

19  "(c)  Two  members  of  the  Commission  shall  constitute 

20  a  quorum  and  official  action  can  be  taken  only  on  the  affirma- 

21  tive  vote  of  at  least  two  members. 

22  "  (d)  A  hearing  examiner  appointed  by  the  Commission 

23  to  hear  matters  under  this  Act  shall  hear,  and  make  a  deter- 

24  mination  upon,  any  proceeding  instituted  before  the  Commis- 

25  sion  and  any  motion  in  connection  therewith,  assigned  to 
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1  such  hearing  examiner  by  the  Commission,  and  shall  make  a 

2  report  of  any  such  determination  which  constitutes  his  final 

3  disposition  of  the  proceedings.  The  report  of  the  hearing 

4  examiner  shall  become  the  final  order  of  the  Commission 

5  within  thirty  days  after  its  issuance,  unless  within  such  period 

0 

6  any  member  of  the  Commission  has  directed  that  such  report 

7  shall  be  reviewed  by  the  Commission. 

8  "(e)  (1)   Section  5314  of  title  5,  United  States  Code, 

9  is  amended  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "'(64)  Chairman,  Federal  Metal  and  Nonmetallic 

12  Mine  Safety  and  Health  Commission'. 

13  "(2)   Section  5315  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  thereof  the  following  new 

15  paragraph : 

16  "  '  (108)  Members,  Federal  Metal  and  Nonmetallic 

17  Mine  Safety  and  Health  Commission\ 

18  "  (3)  The  principal  office  of  the  Commission  shall  be  in 

19  the  District  of  Columbia.  Whenever  the  Commission  deems 

20  that  the  convenience  of  the  public  or  of  the  parties  may  be 

21  promoted,  or  delay  or  expense  may  be  minimized,  it  may 

22  hold  hearings  or  conduct  other  proceedings  at  any  other 

23  place. 

24  "(4)  Every  official  act  of  the  Commission  shall  be  en- 

25  tered  of  record,  and  its  hearings  and  records  shall  be  open 
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1  to  the  public.  The  Commission  is  authorized  to  make  such 

2  rules  as  are  necessary  for  the  orderly  transaction  of  its  pro- 

3  oeedings.  Unless  the  Commission  has  adopted  a  different  rule, 

4  its  proceeding  shall  be  in  accordance  with  the  Federal  Rules 

5  of  Civil  Procedure. 

6  "  (5)  The  Commission  may  order  testimony  to  be  taken 

7  by  deposition  in  any  proceeding  pending  before  it  at  any 

8  stage  of  such  proceeding.  Any  person  may  be  compelled  to 

9  appear  and  depose,  and  to  produce  books,  papers,  or  docu- 

10  ments,  in  the  same  manner  as  witnesses  may  be  compelled 

11  to  appear  and  testify  and  produce  like  documentary  evidence 

12  before  tlhe  Commission.   Witnesses  whose   depositions  are 

13  taken  under  this  paragraph,  and  the  persons  taking  such 

14  depositions,  shall  be  entitled  to  the  same  fees  as  are  paid  for 

15  like  services  in  the  courts  of  the  United  States. 

16  "  (6)    For  the  purpose  of  any  proceeding  before  the 

17  Commission,  the  provisions  of  section  11  of  the  National 

18  Labor  Relations  Act  (29  U.S.C.   161)    are  hereby  made 

19  applicable  to  the  jurisdiction  and  powers  of  the  Commission. 

20  "assistant  secret aey  for  mine  safety  and  health 

21  "Sec.  19.   (a)   There  is  established  in  the  Department 

22  of  the  Interior  an  office  of  the  Assistant  Secretary  for  Mine 

23  Safety  and  Health,  which  shall  be  filled  by  appointment  by 

24  the  President,  by  and  with  the  advice  and  consent  of  the 

25  Senate.  The  Secretary  shall  carry  out  his  functions  under  this 
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1  Act  (except  section  5(a)  (3)  and  section  22(c))   through 

2  the  Assistant  Secretary  for  Mine  Safety  and  Health. 

3  "(b)    Section  5315  of  title  5,  United  States  Code,  is 

4  amended  by  adding  at  the  end  thereof  the  following  new 

5  paragraph : 

6  "'(109)   Assistant  Secretary  for  Mine  Safety  and 

7  Health.' 

8  "advisoey  committee 

9  "Sec.  20.    (a)  (1)    There  is  hereby  established  a  Na- 

10  tional  Advisory  Committee  on  Metal  and  Nonmetallic  Mine 

11  Safety  and  Health  consisting  of  twelve  members  appointed 

12  by  the  Secretary,  four  of  whom  are  to  be  designated  by  the 

13  Secretary  of  Health,  Education,  and  Welfare  and  the  Secre- 

14  tary  of  Labor,   without  regard   to  the   provisions   of   title 

15  5,  United  States  Code,  governing  appointments  in  the  com- 
1R  petitive  service,  and  composed  of  representatives  of  manage- 

17  ment,  labor,  metal  and  nonmetallic  mine  health  and  safety 

18  professions  and  of  the  public.  The  Secretary  shall  designate 

19  one  of  the  public  members  as  Chairman.  The  members  shall 

20  be  selected  upon  the  basis  of  their  experience  and  compe- 

21  tence  in  the  field  of  metal  and  nonmetallic  mine  health  and 

22  safety. 

23  "  (2)    The  Committee  shall  advise,  consult  with,  and 

24  make  recommendations  to  the  Secretary,  the  Secretary  of 

25  Health,    Education,    and   Welfare,    and    the    Secretary    of 
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1  Labor  on  matters  relating  to  the  administration  of  this  Act. 

2  The  Committee  shall  hold  no  fewer  than  two  meetings  dur- 

3  ing  each  calendar  year.  All  meetings  of  the  Committee  shall 

4  be  open  to  the  public  and  a  transcript  shall  be  kept  and 

5  made  available  for  public  inspection. 

6  "  (3)   The  members  of  the  Committee  shall  be  compen- 

7  sated  in  accordance  with  the  provisions  of  section  3109  of 

8  title  5,  United  States  Code. 

9  "  (4)   The  Secretary  shall  furnish  to  the  Committee  an 

10  executive  secretary  and  such  secretarial,  clerical,  and  other 

11  services   as   are   deemed   necessary   to   the   conduct  of  its 

12  business. 

13  "publication,  annual  report,  and  regulations 

14  "Sec.  21.   (a)   The  Secretary,  the  Sent  tan'  of  Health, 

15  Education,    and    Welfare,    and    the    Secretary    of    Labor 

16  are  authorized  to  compile,  analyze,  and  publish,  either  in 

17  summary  or  detailed  form,  all  reports  or  information  ob- 

18  tained  under  this  Act. 

19  "  (b)    The  Secretary  shall  transmit  to  the  Congress  no 

20  later  than  February  1  of  each  year  a  report  on  the  adminis- 

21  tration  of  this  Act,  including  the  progress  toward  achieving 

22  the  purposes  of  this  Act,  the  needs  and  requirements  in  the 

23  field  of  metal  and  nonmetallic  mine  safety,  any  other  relevant 

24  information    (Including  information   regarding  health   and 

25  safety  standards  established  under  section  5,  and  a  summary 
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1  of  inspection  and  enforcement  activity  undertaken,  and  anal- 

2  ysis  and  evaluation  of  research  activities) ,  and  reoommenda- 

3  tions  for  additional  legislation. 

4  "(c)    The  Secretary,  the  Secretary  of  Health,   Edu- 

5  cation,   and   Welfare,   and   the   Secretary   of   Labor   shall 

6  each  prescribe  such  rules  and  regulations  as  he  may  deem 

7  necessary  to  carry  out  his  responsibilities  under  this  Act,  in- 

8  eluding  rules  and  regulations  dealing  with  the  inspection  of 

9  a  mine  subject  to  this  Act. 

10  "reseabch  and  related  activities 

11  "Sec.  23.  (a)  (1)  The  Secretary  of  Health,  Education, 

12  and  Welfare  and  the  Secretary  of  the  Interior,  as  appropriate, 

13  after  consultation  with  the  Secretary  and  with  other  appro- 

14  priate  Federal  departments  or  agencies,  shall  conduct    (di- 

15  rectly  or  by  grants  or  contracts)  research,  experiments,  and 

16  demonstrations  relating  to  safety  and  health  in  mines  subject 

17  to  this  Act  including  studies  of  lung  and  respiratory  diseases 

18  and  carcinogenic  substances,   and  studies  of  psychological 

19  factors  involved,  and  relating  to  innovative  methods,  tech- 

20  niques,  and  approaches  for  dealing  with  safety  and  health 

21  problems  associated  with  mines  subject  to  this  Act. 

22  "(2)   The  Secretary  shall  coordinate,  as  he  deems  ap- 

23  propriate,  any  research,  experiments,  or  demonstrations  un- 

24  der  this  Act  conducted  by  the  Secretary  of  Health,  Educa- 

25  tion,  and  Welfare  and  the  Secretary  of  the  Interior. 


889 


62 

1  "(b)  Activities  under  subsection  (a)  in  the  field  of  mine 

2  health,  including  research  related  to  the  development  of  per- 

3  sonal  protective  equipment,   shall  be  carried   out  by   the 

4  Secretary  of  Health,  Education,,  and  Welfare,  and  activities 

5  under  subsection   (a)   in  the  field  of  mine  safety  shall  be 

6  carried  out  by  the  Secretary  of  the  Interior. 

7  "(c)  Within  two  years  after  the  date  of  enactment  of  the 

8  Mine  Safety  and  Health  Act  of  1977,  and  annually  there- 

9  after,  the  Secretary  of  Health,  Education,  and  Welfare  shall 

10  conduct  and  publish  industrywide  studies  of  the  effect  of 

11  chronic  or  low-level  exposure  to  mine  materials,  processes, 

12  and  stresses  on  the  potential  for  illness,  disease,  or  loss  of 

13  functional  capacity  in  aging  adults. 

14  "(d)  The  Secretary  of  Health,  Education,  and  Welfare 

15  shall    from    time    to    time    consult    with    the    Secretary 

16  in  order  to  develop  specific  plans  for  such  research,  demon- 

17  strations,   and   experiments   as   are   necessary    to   produce 

18  criteria,    including    criteria    identifying    toxic    substances, 

19  enabling   the    Secretary    to    meet    his    responsibility    for 

20  the  formulation  of  safety  and  health  standards  under  this 

21  Act;  and  the  Secretary  of  Health,  Education,  and  Welfare, 

22  on  the  basis  of  such  research,  demonstrations,  and  experi- 

23  ments  and  any  other  information  available   to  him,   shall 

24  develop  and  publish  at  least  annually  such  criteria  as  will 

25  effectuate  the  purposes  of  this  Act. 
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1  "(e)  The  Secretary  of  Health,  Education,  and  Welfare, 

2  on  the  basis  of  research,  demonstrations,  and  experiments, 

3  and  any  other  information  available  to  him,  shall  develop 

4  criteria  dealing  with  toxic  materials  and  harmful  physical 

5  agents  and  substances  which  will  describe  exposure  levels  that 

6  are  safe  for  various  periods  of  employment  in  mines  subject  to 

7  this  Act,  including  but  not  limited  to  the  exposure  levels  at 

8  which  no  miner  will  suffer  impaired  health  or  functional 

9  capacities  or  diminished  life  expectancy  as  a  result  of  his  work 

10  experience. 

11  "(f)   The  Secretary  of  Health,  Education,  and  Welfare 

12  shall  also  conduct  special  research,  experiments,  and  demon- 

13  strations  relating  to  safety  and  health  in  mines  subject  to 

14  this  Act  as  are  necessary  to  explore  new  problems,  including 

15  those  created  by  new  technology  in  mine  safety  and  health, 

16  which  may  require  ameliorative  action  beyond  that  which 

17  is  otherwise  provided  for  in  the  operating  provisions  of  this 

18  x\ct.  The  Secretary  of  Health,  Education,  and  Welfare  shall 

19  also  conduct  research  into  the  motivational  and  behavioral 

20  factors  relating  to  the  field  of  mine  safety  and  health. 

2i  "  (g)   The  Secretary  of  Health,  Education,  and  Welfare, 

22  in  order  to  comply  with  his  responsibilities  under  subsection 

23  (d) ,  and  in  order  to  develop  needed  information  regarding 

24  potentially  toxic  substances  or  harmful  physical  agents,  may 

25  prescribe  regulations  requiring  employers  to  measure,  record, 
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1  and  make  reports  on  the  exposure  of  miners  to  substances  or 

2  physical  agents  which  the  Secretary  of  Health,  Education, 

3  and  Welfare  reasonably  believes  may  endanger  the  health  or 

4  safety  of  miners.  The  Secretary  of  Health,  Education,  and 

5  Welfare  also  is  authorized  to  establish  such  programs  of 

6  medical  examinations  and  tests  as  may  be  necessary  for 

7  determining  the  incidence  of  occupational  illnesses  and  the 

8  susceptibility  of  miners  to  such  illnesses.  Nothing  in  this  or 

9  any  other  provision  of  this  Act  shall  be  deemed  to  authorize 

10  or  require  medical  examination,  immunization,  or  treatment 

11  for  those  who  object  thereto  on  religious  grounds,  except 

12  where  such  is  necessary  for  the  protection  of  the  health  or 

13  safety  of  others.  Upon  the  request  of  any  operator  who  is 

14  required  to  measure  and  record  exposure  of  miners  to  sub- 

15  stances  or  physical  agents  as  provided  under  this  Act,  the 

16  Secretary  of  Health,  Education,  and  Welfare  shall  furnish 

17  full  financial  or  other  assistance  to  such  employer  for  the 

18  purpose  of  defraying  any  additional  expense  incurred  by  him 

19  in  carrying  out  the  measuring  and  recording  as  provided  in 

20  this  subsection. 

21  "  (h)    The  Secretary  of  Health,  Education,  and  Welfare 

22  shall  publish  within  six  months  after  the  enactment  of  the 

23  Mine  Safety  and  Health  Act  of  1 977  and  thereafter  as  needed 

24  but  at  least  annually  a  list  of  all  known  toxic  substances  and 

25  physical  agents  occurring  or  found  in  mines  subject  to  this 

20-040  O  -  78  -  57 
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1  Act  by  generic  family  or  other  useful  grouping,  and  the  con- 

2  centrations  at  which  such  toxicity  is  known  to  occur.  He 

3  shall  determine  following  a  written  request  by  any  operator 

4  or  authorized  representative  of  miners,  specifying  with  rea- 

5  sonable  particularity  the  grounds  on  which  the  request  is 

6  made,  whether  any  substance  or  agent  normally  found  in 

7  the  mine  has  potentially  toxic  effects  in  such  concentrations 

8  as  used  or  found;  and  shall  submit  such  determination  both 

9  to  operators  and  affected  miners  as  soon  as  possible.  Upon 

10  request  of  any  individual  for  such  determination  under  this 

11  subsection,  his  name  and  the  names  of  individual  miners 

12  referred  to  in  such  request  shall  not  appear  on  any  record 

13  published,  released,  or  made  available  under  this  Act.  If 

14  the  Secretary  of  Health,  Education,  and  Welfare  determines 

15  that  any  substance  is  potentially  toxic  or  harmful  at  the  con- 

16  centrations  in  which  it  is  used  or  found  in  a  mine,  and  such 

17  substance  is  not  covered  by  a  safety  or  health  standard 

18  promulgated  under  section  5,  the  Secretary  of  Health,  Edu- 

19  cation,  and  Welfare  shall  immediately  submit  such  determi- 

20  nation  to  the  Secretary,  together  with  all  pertinent  criteria. 

21  "  (i)  The  Secretary  of  Health,  Education,  and  Welfare 

22  is  authorized  to  make  investigations  and  question  operators 

23  and  miners  as  provided  in  section  7  of  this  Act,  and  have 

24  access  to  all  records  pertaining  to  employee  exposures,  and 

25  to  make  medical  examinations  available  to  miners  exposed 


893 


66 

1  to  health  and  safety  hazards  in  mines  subject  to  this  Act,  in 

2  order  to  cany  out  his  functions  and  responsibilities  under  this 

3  section.  The  results  of  such  medical  examinations  shall  be 

4  made  available  to  the  miner  and  his  authorized  representative. 

5  "  (j)  The  Secretary  is  authorized  to  enter  into  contracts, 

6  agreements,  or  other  arrangements  with  appropriate  public 

7  agencies  or  private  organizations  for  the  purpose  of  con- 

8  ducting  studies  relating  to  his  responsibilities  under  this  Act. 

9  In  carrying  out  his  responsibilities  under  this  subsection,  the 

10  Secretary  shall  cooperate  with  the  Secretary  of  Health,  Edu- 

11  cation,   and   Welfare,   the   Secretary   of   Labor,    and   any 

12  other  appropriate  administrative  head  of  any  agency  of  the 

13  United  States,  in  order  to  avoid  any  duplication  of  efforts 

14  under  this  section. 

15  "  (k)  In  carrying  out  his  responsibilities  under  this  Act, 

16  the  Secretary  is  authorized  to — 

17  "  ( 1 )  use,  with  the  consent  of  any  Federal  agency, 

18  the  services,  facilities,  and  personnel  of  such  agency, 

19  with  or  without  reimbursement,  and  with  the  consent  of 

20  any  State  or  political  subdivision  thereof,  accept  and  use 

21  the  services,  facilities,  and  personnel  of  any  agency  of 

22  such  State  or  subdivision  with  reimbursement;  and 

23  "  "(2)   employ  experts  and  consultants  or  organiza- 

24  tions  thereof  as  authorized  by  section  3109  of  title  5, 

25  United  States  Code,  except  that  contracts  for  such  em- 
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1  ployment  may  fee  renewed  annually ;  compensate  individ- 

2  uals  so  employed  at  rates  not  in  excess  of  the  rate 

3  specified  at  the  time  of  service  for  grade  GS-18  under 

4  section  5332  of  title  5,  United  States  Code,  including 

5  traveltime,  and  allow  them  while  away  from  their  homes 

6  or  regular  places  of  business,  travel  expenses  (including 

7  per  diem  in  lieu  of  subsistence)  as  authorized  by  section 

8  5703  of  title  5,  United  States  Code,  for  persons  in  the 

9  Government  service  employed  intermittently,  while  so 

10  employed. 

11  "(1)   Information  obtained  by  the  Secretary,  the  Sec- 

12  retary  of  Health,  Education,  and  Welfare,  and  the  Secretary 

13  of    Labor    under    this    section    shall    be    disseminated    by 

14  the  Secretary  to  operators  of  mines  subject  to  this  Act  and 

15  miners  and  organizations  thereof. 

16  "  (m)  The  functions  of  the  Secretary  of  Health,  Educa- 

17  tion,  and  Welfare  under  this  Act  shall,  to  the  extent  feasible, 

18  be  delegated  to  the  Director  of  the  National  Institute  for 

19  Occupational  Safety  and  Health  established  by  section  22 

20  of  the  Occupational  Safety  and  Health  Act  of  1970. 

21  "entitlement  of  minebs 

22  "Sec.  24.  If  a  mine  or  area  of  a  mine  is  closed  by  an 

23  order  issued  under  section  12,  all  miners  who  are  idled  as  a 

24  result  of  such  order  including  any  miner  who  refuses  to 

25  work  in  any  area  of  a  mine  from  which  persons  must  be  with- 
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1  drawn  and  prohibited  from  entering  pursuant  to  such  an 

2  order,  in  cases  where  the  operator  fails  or  refuses  to  comply 

3  with  such  order,  shall  be  entitled  (except  as  provided  in  sec- 

4  tion  12  (f)  and  section  12  (g) )   to  full  compensation  by  the 

5  operator  at  their  regular  rates  of  pay  for  the  period  they 

6  are  idled,  but  for  not  more  than  one  week. 

7  "confidentiality  of  trade  secrets 

8  "Sec.  25.  All  information  reported  to  or  otherwise 

9  obtained  by  the  Secretary  or  his  representative  in  connection 

10  with  any  inspection  or  proceeding  under  this  Act  which  con- 

11  tains  or  which  might  reveal  a  trade  secret  referred  to  in 

12  section  1905  of  title  18  of  the  United  States  Code  shall  be 

13  considered  confidential  for  the  purpose  of  that  section,  except 

14  that  such  information  may  be  disclosed  to  other  officers  or 

15  employees  concerned  with  carrying  out  this  Act  or  when 

16  relevant  in  any  proceeding  under  this  Act.  In  any  such 
I?  proceeding  the  Secretary,  the  Commission,  or  the  court  shall 
1^  issue  such  orders  as  may  be  appropriate  to  protect  the  confi- 

19  dentiality  of  trade  secrets. 

20  "report  of  commencement  of  operation  of  a  mine 

21  "Sec.  26.  Each  operator  of  a  mine  subject  to  this  Act 

22  who  employs  three  or  more  miners  shall  report  any  com- 

23  mencement,  after  the  effective  date  of  section  2  of  the  Mine 

24  Safety  and  Health  Act  of  1977,  of  operations  in  such  mine 

25  to  the  Secretary. 
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i  "economic  assistance  to  small  mine  operators 

2  "Sec.  27.   (a)  Section  7  (b)  of  the  Small  Business  Act 

3  (15U.S.C.  636(b)  )  is  amended— 

4  "  ( 1 )  by  striking  out  the  period  at  the  end  of  para- 

5  graph    (8)    and  inserting  in  lieu  thereof  ';  and';  and 

6  "(2)   by  adding  after  paragraph   (8)   a  new  para- 

7  graph  as  follows: 

8  "  ■  (9)    to  make  such  loans    (either  directly  or  in 

9  cooperation   with   banks   or   other   lending   institutions 

10  through  agreements  to  participate  on  an  immediate  or 

11  deferred  basis)  as  the  Administration  may  determine  to 

12  be  necessary  or  appropriate  to  assist  any  small  business 

13  concern,  which  is  an  operator  of  a  mine  as  defined  in  the 

14  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and 

15  which  is  subject  to  that  Act;  in  effecting  additions  to  or 

16  alterations  in  the  equipment,  facilities,  or  methods  of 

17  operation  of  such  business  in  order  to  comply  with  the 

18  applicable  standards  promulgated  pursuant  to  section  5 

19  of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act, 

20  if  the  Administration  determines  that  such  concern  is 
2i  likely  to  suffer  substantial  economic  injury  without  assist- 

22  ance  under  this  paragraph. ' 

23  "(b)   The  third  sentence  of  section  7(b)  of  the  Small 

24  Business  Act   (15  U.S.O.  636(b) )  is  amended  by  striking 

25  out  'or  (8) '  and  inserting  in  lieu  thereof  '  (8) ,  or  (9)  \ 
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1  "(c)  Section  4  (c)  (1)  of  the  Small  Business  Act  (15 

2  U.S.C.  633(c)  (1))   is  amended  by  inserting  7(b)  (9),' 

3  after  7  (b)  (8)/. 

4  "(d)    Loans  may  also  be  made  or  guaranteed  for  the 

5  purposes  set  forth  in  section  7  (b)  (9)  of  the  Small  Business 

6  Act  (as  added  by  the  amendments  made  by  subsection  (a) ) 

7  pursuant  to  the  provisions  of  section  202  of  the  Public  Works 

8  and  Economic  Development  Act  of  1965. 

9  "authorization  of  appropriations 

10  "Sec.  28.  (a)  There  are  hereby  authorized  to  be  appro- 

11  priated  to  the  Secretary  and  the  Commission  for  any  fiscal 

12  year  such  sums  as  may  be  necessary  to  carry  out  the  pro- 

13  visions  of  this  Act. 

14  "  (b)   There  are  hereby  authorized  to  be  appropriated 

15  to  the  Secretary  of  Health,  Education,  and  Welfare  and  to 

16  the  Secretary  of  the  Interior  for  any  fiscal  year  such  sums 

17  as  may  be  necessary  to  carry  out  functions  under  this  Act. 

18  "Sec.  29.  Qualifications  of  Mine  Inspectoes. — 

19  To  the  maximum  extent  feasible,  in  the  selection  of  persons 

20  for  appointment  as  mine  inspectors,  no  person  shall  be  so 

21  selected  unless  he  has  the  basic  qualification  of  at  least  five 

22  years  practical  mining  experience  or  three  years  practical 

23  mining  experience  and  appropriate  mining  education  and  in 

24  assigning  mine  inspectors  to  the  inspection  and  investigation 

25  of  individual  mines,  due  consideration  shall  be  given  to  their 


898 


71 

1  previous  practical  experience  in  the  State,  district,  or  region, 

2  and  in  the  particular  type  of  mining  operation  where  such 

3  inspections  are  to  be  made.". 

4  SUNSniNE  IN   GOVERNMENT 

5  Sec.  3.  (a)  Each  officer  or  employee  of  the  Secretary 

6  of  the  Interior,  Secretary  of  Labor,  and  the  Secretary  of 

7  Health,  Education,  and  Welfare  who — 

8  (1)   performs  any  function  or  duty  under  this  Act 

9  or  the  Federal  Coal  Mine  Health  and  Safety  Act  of 

10  1969  and  the  Federal  Metal  and   Nonmetallic   Mine 

11  Safety  Act  which  are  amended  by  this  Act;  and 

12  (2)   has  any  known  financial  interest  (A)  in  any 

13  operator  or  mine  subject  to  such  Acts  or   (B)   in  any 
1-4  person  who  applies  for  or  receives  any  grant,  contract, 

15  or  other  form  of  financial  assistance  pursuant  to  such 

16  Acts;  shall,  beginning  on  February  1,  1978,  annually 

17  file  with  the  appropriate  Secretary  a  written  statement 

18  concerning  all  such  interests  held  by  such  officer  or  em- 

19  ployee  during  the  preceding  calendar  year.  Such  state- 

20  ment  shall  be  available  to  the  public. 

21  (b)  The  appropriate  Secretary  shall — 

22  (1)  act  within  ninety  days  after  the  date  of  enact- 

23  ment  of  this  Act— 

24  (A)   to  define  the  term  "known  financial  in- 

25  terest"  for  purposes  of  subsection  (a)  of  this  section; 

26  , and 
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1  (B)  to  establish  the  methods  by  which  the  re- 

2  quirement  to  file  written  statements  specified  in 

3  subsection  (a)  of  this  section  will  be  monitored  and 

4  enforced,  including  appropriate  provisions  for  the 

5  filing  by  such  officers  and  employees  of  such  state- 

6  ments  and  the  review  by  the  appropriate  agency 

7  head  of  such  statements. 

8  (2)  report  to  the  Congress  on  June  1  of  each  cal- 

9  endar  year  with  respect  to  such  disclosures  and  the  ac- 

10  tion  taken  in  regard  thereto  during  the  preceding  cal- 

11  endar  year. 

12  (c)   In  the  rules  prescribed  in  subsection    (b)    of  this 

13  section,  each  Secretary  may  identify  specific  positions  within 

14  each  agency  which  are  of  a  nonregulatory  or  nonpolicymak- 

15  ing  nature  and  provide  that  officers  or  employees  occupying 

16  such  positions  shall  be  exempt  from  the  requirements  of  this 

17  section. 

18  (d)    Any  officer  or  employee  who  is  subject  to,  and 

19  knowingly  violates,  this  section,  shall  be  fined  not  more  than 

20  $2,500  or  imprisoned  not  more  than  one  year,  or  both. 

21  Sec.  4.  Sections  2  and  3  of  this  Act  shall  take  effect 

22  July  1,  1978,  and  all  transfers  of  functions  under  the  amend- 

23  ment  made  by  section  2  and  under  section  3  shall  be  com- 

24  pleted  not  later  than  September  30,  1978. 

25  Sec.  5.  Nothing  contained  in  this  Act  or  any  amend- 
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1  ment  made  by  this  Act  shall  be  construed  to  reduce  the 

2  number  of  inspectors  engaged  in  enforcing  the  provisions  of 

3  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969   (as 

4  such  Act  was  in  effect  immediately  before  the  effective  date 

5  of  section  3  of  this  Act) ,  and  the  Federal  Metal  and  Non- 

6  metallic  Mine  Safety  Act  (as  such  Act  was  in  effect  immedi- 

7  ately  before  the  effective  date  of  section  2  of  this  Act) ,  or 

8  to  reduce  the  number  of  inspectors  engaged  in  the  enforce- 

9  ment  of  the  Occupational  Safety  and  Health  Act  of  1970. 
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[From  the  Congressional  Record — Senate,  June  20,  1977] 

[P.  10169] 
******* 

Mine  Safety  Act — S.  717 

AMENDMENT   NO.    441 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 
Mr.  Garn  submitted  an  amendment  intended  to  be  proposed  by 
him  to  the  bill  (S.  717)  the  Federal  Mine  and  Health  Safety  Act. 

******* 
[The  text  of  amendment  No.  441  to  S.  717  follows :] 


Calendar  No.  154 


95th  congress 

1st  Session 


S.717 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Jura  20  (legislative  day,  May  18),  1977 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Gaen  to  S.  717,  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to 
prevent  recurring  disasters  in  the  mining  industry,  and 
for  other  purposes,  viz : 

1  On  page  99,  line  8  delete  comma. 

2  On  page  99  delete  line  9  and  insert  the  following:  "or 

3  that  conditions  exist  which  could  give  rise  to  a  violation  or 

4  an  imminent  danger,  shall  forthwith  notify  the  operator  or 

5  his  representative  of  such  violation  or  of  such  conditions.  If 

6  the  operator  fails  or  refuses  to  abate  such  violation  or  to 

7  correct   such    conditions    within   a   reasonable    time,    such 

8  miners  or  representatives ". 

Amdt.  No.  441 
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[From  the  Congressional  Record — Senate,  June  20,  1977] 

[P.  10169] 
******* 

Additional  Cosponsors 
******* 

AMENDMENT   NO.    36  9 

At  the  request  of  Mr.  Helms,  the  Senator  from  New  Mexico  (Mr. 
Domenici)  was  added  as  a  cosponsor  of  amendment  No.  369,  to  be  pro- 
posed to  S.  717,  the  Mine  Safety  Act. 

******* 

[From  the  Congressional  Record — Senate,  June  20,  1977] 

Floor  Debate  on  Federal  Mine  Safety  and  Health  Amendments 

Act  of  1977 

[Pp.  10151,  10203-10238] 


Mine  Safety— S.  717 

ORDER   FOR   RECOGNITION    OF    SENATOR   SCHMITT 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
when  the  Senate  proceeds  to  the  consideration  of  Calendar  No.  154, 
S.  717,  a  bill  to  promote  safety  and  health  in  the  mining  industry,  to 
prevent  recurring  disasters  in  the  mining  industry,  and  for  other  pur- 
poses, after  opening  statements  by  the  managers  of  the  bill,  Mr.  Wil- 
liams and  Mr.  Javits,  Mr.  Schmitt  be  recognized  for  the  purpose  of 
calling  up  a  series  of  seven  amendments  sequentially  and  in  the  follow- 
ing order— amendment  Nos.  427,  350,  352,  348,  349,  351,  347— on  which 
there  shall  be  a  total  time  limit  of  3  hours  and  40  minutes  to  be  equally 
divided  between  the  sponsor  of  the  amendments  and  the  manager  of 
the  bill,  Mr.  Williams. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so 
ordered. 

TIME  LIMITATION  ON  AMENDMENTS  TO  BE  OFFERED  BY  SENATOR  SCHMITT 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
there  be  a  time  limitation  on  any  amendment  to  such  amendments  of 
30  minutes,  to  be  equally  divided  in  accordance  with  the  usual  form. 

The  Acting  President  pro  tempore.  Is  there  objection?  The  Chair 
hears  none,  and  it  is  so  ordered. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
there  be  a  time  limitation  on  any  debatable  motion  of  20  minutes,  and 
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on  any  appeal  or  point  of  order  if  such  is  submitted  to  the  Senate  of  20 
minutes,  to  be  equally  divided  in  accordance  with  the  usual  form. 

Mr.  Stevens.  Reserving  the  right  to  object,  Mr.  President,  this  is 
with  regard  to  the  time  agreement  on  Senator  Schmitt's  amendments  ? 

Mr.  Robert  C.  Byrd.  Yes,  only  in  regard  to  that  agreement. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so 
ordered. 
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Mr.  Williams.  Mr.  President,  I  ask  unanimous  consent  that  the 
pending  business  be  set  aside  temporarily,  so  that  the  Senate  can  take 
up  the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1977, 
with  the  understanding  that  this  matter  will  be  set  aside  when  the  time 
comes,  under  the  order,  for  the  vote  on  the  pending  business. 

The  Presiding  Officer.  Is  there  objection?  The  Chair  hears  none, 
and  it  is  so  ordered. 

The  bill  will  be  stated  by  title. 

The  legislative  clerk  read  as  follows : 

A  bill  (S.  717)  to  promote  safety  and  health  in  the  mining  industry,  to  pre- 
vent recurring  disasters  in  the  mining  industry,  and  for  other  purposes. 

The  Senate  proceeded  to  consider  the  bill,  which  had  been  reported 
from  the  Committee  on  Human  Resources  with  an  amendment. 

Mr.  Williams.  Air.  President,  our  Nation  suffers  one  of  the  worst 
mine  safety  and  health  records  among  major  mining  nations.  The 
Committee  on  Human  Resources  has  been  aware  of  this  sad  fact,  and 
this  bill  which  we  now  bring  to  the  Senate  is  our  effort  to  provide  our 
Nation's  miners  with  a  meaningful  national  commitment  to  their 
health  and  safety. 

As  the  Senate  turns  to  consider  this  measure,  we  should  bear  in  mind 
that  what  is  at  stake  here  is  the  protection  of  a  most  precious  national 
resource — our  working  miners. 

I  believe  that  S.  717  and  the  approach  to  mine  safety  and  health  that 
this  bill  takes  is  indeed  the  best  way  to  improve  the  working  condi- 
tions, the  health  and  safety  and  the  prospects  of  our  Nation's  miners. 

That  belief  is  based  on  10  years  of  active  oversight  by  the  Commit- 
tee on  Human  Resources  of  the  Metal  and  Nonmetallic  Mine  Safety 
Act  of  1966  and  6  years  of  oversight  of  the  enforcement  of  the  1969 
Federal  Coal  Mine  Health  and  Safety  Act. 

That  belief  is  based  on  inquiries  into  too  many  mining  disasters :  a 
fire  in  a  silver  mine  in  Idaho  that  took  91  lives,  a  flood  caused  by  the 
failure  of  a  slag  dam  in  West  Virginia,  which  took  125  lives ;  7  lives 
lost  in  Illinois  in  1971  when  toxic  fumes  escaped  in  a  fluorspar  mine ; 
an  explosion  which  killed  38  coal  miners  in  Hyden,  Kentucky ;  a  fire  in 
a  West  Virginia  mine  which  took  9  lives. 

While  this  committee  was  considering  the  predecessor  of  this  bill  in 
the  94th  Congress,  2  explosions  rocked  the  Scotia  coal  mine  in  eastern 
Kentucky  taking  the  lives  of  23  miners  and  3  mine  inspectors. 

While  this  committee  was  considering  this  bill,  a  flood  ravaged  an 
anthracite  coal  mine  in  Pennsylvania,  taking  eight  lives. 
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Even  though  major  mining  disasters  such  as  these  attract  the  pub- 
lic's attention,  miners  and  their  families  live  with  an  even  more  tragic 
knowledge :  That  miners  continue  to  die  quietly,  one  or  two  at  a  time, 
every  day. 

On  the  average,  on  every  single  working  day  of  the  year,  one  less 
miner  will  walk  out  of  our  Nation's  mines  at  night  than  walked  into 
the  mines  in  the  morning.  These,  the  quiet  deaths,  add  up  to  the  equiv- 
alent of  one  Scotia  disaster  each  and  every  month  of  the  year. 

Mining  is  a  dangerous  and  hazardous  business,  and  the  brave  and 
hard-working  men  and  women  who  extract  our  Nation's  rich  mineral 
deposits  know  that  it  is  a  hazardous  profession  that  they  have.  But  we 
would  not  be  doing  our  duty  if  we  turned  our  back  on  these  terrible 
statistics. 

These  two  laws  which  currently  deal  with  mine  safety  and  health 
take  disparate  approaches  toward  securing  healthy  and  safe  working 
conditions  for  miners.  This  has  brought  vastly  different  results. 

Coal  mining  is  a  more  hazardous  occupation  than  "hard  rock"  min- 
ing. But  the  decrease  in  the  rate  of  fatalities  as  well  as  nonfatal 
injuries  resulting  from  mining  activities  in  the  coal  industry  has  been 
much  better  than  it  has  been  in  the  hard  rock  industry. 

S.  717.  then,  bases  its  enforcement  approach  on  the  Coal  Act,  his- 
torically the  more  effective  approach.  S.  717  adds  other  enforcement 
procedures  which  are  the  result  of  the  committee's  experience  in  its 
years  of  oversight  of  mine  safety  and  health  enforcement. 

An  important  aspect  of  the  bill  is  the  matter  of  standards,  the 
guidelines  with  which  mine  operators  will  have  to  comply.  S.  717  rec- 
ognizes that  mining  is  not  a  static  industry  and  that  constantly  devel- 
oping new  techniques  require  constant  evaluation  of  the  continued  vi- 
tality of  standards.  Standards  which  are  outmoded  expose  miners  to 
unnecessary  risks.  They  also  compel  operators  to  continue  to  comply 
with  requirements  which  may  no  longer  adequately  serve  the  purpose 
of  protecting  miners. 

The  procedures  for  promulgating  and  revising  standards  in  both  the 
Metal  and  the  Coal  Acts  have  resulted  in  long  delays  between  the  rec- 
ognition of  and  for  a  new  or  revised  standard  and  the  actual  pro- 
mulgation of  the  new  or  revised  standard. 

The  fire  in  the  Sunshine  Silver  Mine  in  1972,  which  took  91  lives, 
demonstrated  the  need  for  a  standard  on  the  use  of  self-rescuers,  yet 
such  a  standard  was  not  promulgated  until  22  months  later.  It  took 
45  months  to  promulgate  a  standard  for  dams  and  impoundments 
after  the  tragic  flood  in  Buffalo  Creek  in  1972. 

Standard-making  under  the  Metal  Act  has  been  particularly  slow. 
As  of  April  1977.  some  350  proposed  health  and  safety  standards  were 
backlogged  in  the  Metal  Act  standard-making  process.  Some  of  them 
were  proposed  as  early  as  197-°>. 

S.  717  provides  a  uniform  procedure  for  promulgation  of  standards 
and  regulates  the  time  for  the  various  steps  of  the  standard-making 
procedure,  while  still  providing  ample  opportunity  for  the  considera- 
tion of  the  proposed  standard  by  the  people  who  will  be  affected — the 
operators,  the  miners,  the  representatives  of  the  Government.  But 
once  the  need  for  a  standard  is  demonstrated,  this  procedure  can  begin 
and  be  brought  to  a  conclusion  without  unnecessary  delay. 
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S.  717  also  provides  for  the  promulgation  of  emergency  temporary 
standards  so  that  the  Secretary  can  react  quickly  to  hazards  not  ade- 
quately covered  by  existing  standards,  and  provides  extensive  oppor- 
tunity for  variances  from  standards  to  promote  flexible  approaches 
to  meeting  the  act's  requirements  based  upon  the  specific  situation  in  a 
given  mine. 

While  the  procedure  by  which  standards  are  promulgated  is  uni- 
form, the  bill  does  not  make  a  single  set  of  health  and  safety  standards 
applicable  throughout  the  mining  industry. 

The  committee  recognizes  that  the  safety  and  health  standards  that 
are  designed  to  address  the  hazards  of  coal  mining,  for  example,  may 
not  all  be  applicable  or  even  sensible  in  addressing  the  hazards  of,  let 
us  say,  silver  mining  or  the  mining  of  sand  and  gravel.  In  short.  Mr. 
President,  there  is  no  intention  to  apply  coal  standards  across-the- 
board. 

However,  the  procedure  for  enforcing  the  standards  provided  by 
this  bill,  is  uniform  and  basically  neutral  between  segments  of  the 
industry.  Different  hazards  may  prevail  in  and  different  standards 
may  be  applicable  to  different  segments  of  the  industry. 

But,  Mr.  President,  there  is  absolutely  no  reason  why  the  methods 
of  enforcing  these  standards  should  also  be  different  between  the  coal 
and  the  hard-rock  industries.  There  is  no  reason  why  our  Nation's 
hard-rock  miners  should  en-joy  a  less  rigorous  enforcement  of  the  mine 
safety  laws  than  do  our  Nation's  coal  miners. 

Our  hard-rock  miners  are  entitled  to  equal  protection.  They  expect 
and  deserve  the  same  Federal  commitment  to  their  health  and  safety 
as  our  coal  miners  enjoy. 

A  minimum  of  four  inspections  per  year  for  each  underground  mine 
and  a  minimum  of  two  inspections  of  each  surface  mine  is  required 
by  S.  717.  Such  a  minimum  inspection  frequency  is  essential  to  insure 
that  the  enforcement  effort  reaches  with  regularity  all  phases  of  the 
industry. 

Requiring  a  minimum  number  of  inspections  every  year  will  spread 
the  enforcement  effort  effectively,  while  still  enabling  the  Secretary 
to  concentrate  on  those  areas  of  the  industry  which  demonstrate  the 
highest  incidence  of  injuries  and  death. 

After  an  inspection,  the  inspector  will  write  a  citation  apprising 
the  operator  of  any  violations  noted  and  the  period  of  time  within 
which  the  operator  must  abate  the  violation.  This  citation  then  forms 
the  basis  of  a  proposed  civil  penalty  by  the  Secretary. 

The  Secretary  proposes  his  penalty  to  the  independent  Mine  Safety 
and  Health  Review  Commission  which  has  the  final  authority  to 
assess  penalties. 

Mr.  President,  critics  of  S.  717  have  claimed  that  the  imposition 
of  civil  penalties  is  a  punitive  measure,  that  it  is  an  attempt  to  punish 
operators  who  do  not  comply  with  the  act's  requirements.  Well,  in  my 
mind  this  is  merely  a  question  of  attitude.  I  prefer  to  think  of  the 
civil  penalty  as  a  means  of  encouraging  compliance,  not  as  a  means 
of  punishing  disobedience. 

We  have  seen,  in  recent  years,  a  much  greater  improvement  in  the 
rates  of  fatalities  and  serious  injuries  in  the  mining  of  coal,  than  we 
have  seen  in  noncoal  mining.  I  believe  that  the  civil  penalty  system 
under  the  Coal  Act  is  a  major  factor  contributing  to  this  improvement 
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in  what  we  are  really  getting  at — the  safety  and  health  of  our  Nation's 
miners. 

S.  717  provides  a  streamlined  procedure  for  the  collection  of  these 
penalties  while  insuring  fairness  to  the  parties.  The  bill  provides  a 
procedure  which  enables  the  questions  arising  out  of  civil  penalties 
to  be  litigated  quickly  and  with  finality. 

Under  this  procedure,  an  independent  administrative  tribunal  as- 
sesses the  penalties,  and  review  of  penalty  assessments  is  based  on  a 
substantial  evidence  test,  the  prevalent  test  for  court  review  of  adminis- 
trative determinations  under  our  system. 

We  know,  however,  that  there  is  a  hard  core  group  of  operators  for 
whom  civil  penalties  provide  little  encouragement  to  comply  with  the 
requirements  of  the  law.  These  operators  apparently  find  it  easier,  and 
perhaps  cheaper,  to  simply  pay  penalties  rather  than  do  what  they 
must  to  get  their  mines  in  shape  and  provide  true  and  lasting  protec- 
tion for  their  workers. 

That  was  the  situation  the  committee's  investigators  found  at 
Scotia — a  pattern  of  habitual  violations  of  the  act's  requirements  which 
would  be  cited  by  the  inspector  and  abated  by  the  operator.  But  the 
operator  would  then  permit  the  mine  to  lapse  back  into  violation, 
exposing  miners  to  these  risks  all  over  again. 

At  Scotia  there  were  62  ventilation  violations  in  the  2  years  prior 
to  the  explosion.  It  is  likely  that,  it  was  just  this  improper  ventilation 
which  was  instrumental  in  an  explosion  of  accumulated  methane  gas. 

This  bill  provides  two  new  enforcement  procedures  addressed  to 
these  situations.  One  is  a  new  closure  order  sequence,  which  is  triggered 
by  the  finding  that  a  pattern  of  violations  exists  in  a  mine  which  could 
substantially  and  significantly  affect  the  health  and  safety  of  miners. 

This  new  mechanism  permits  the  Secretary  to  issue  an  order  closing 
all  or  the  affected  portion  of  a  mine  every  time  another  such  violation 
is  found,  until  an  inspection  of  the  entire  mine  indicates  that  there 
are  no  more  violations  of  the  type  which  established  the  pattern. 

The  other  new  sanction  available  in  such  situations  permits  the  Sec- 
retary to  ask  a  Federal  district  court  to  fashion  appropriate  relief 
in  cases  of  chronic  and  habitual  violations  of  the  act  by  operators. 

Mr.  President,  I  think  these  new  enforcement  tools  are  true  responses 
to  the  inadequacies  of  enforcement  in  our  present  law  so  clearly 
demonstrated  by  the  Scotia  tragedy. 

S.  717  addresses  the  inadequate  enforcement  of  our  mine  safety  laws 
in  another  way.  It  transfers  responsibility  for  the  enforcement  of  this 
program  to  the  Department  of  Labor. 

In  the  committee's  judgment,  the  responsibility  for  insuring  work- 
ers' health  and  safety  logically  belongs  with  the  Department  which 
has  as  its  overall  duty  the  responsibility  of  safeguarding  workers' 
rights.  Yet  the  committee  recognizes  that  miner  health  and  safety 
calls  for  particular  expertise  and  a  special  expenditure  of  effort.  It  is 
for  that  reason  that  S.  717  insures  that  the  mining  enforcement  agency 
will  maintain  its  independence  within  the  Labor  Department. 

Further,  in  order  to  insure  that  the  mine  safety  and  health  program 
will  not  be  denied  the  technical  mining  expertise  of  the  Bureau  of 
Mines,  the  safety  research  and  training  functions  which  are  integrally 
related  to  this  technical  expertise  are  retained  in  the  Interior  Depart- 
ment. Un<Jer  this  arrangement,  the  Secretary  of  Labor  will  be  able  to 
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determine  his  safety  research  and  training  needs,  and  arrange  to  have 
the  appropriate  research  and  training  done  by  the  Interior  Depart- 
ment. The  considerable  skill  and  experience  of  the  Bureau  of  Mines 
will  thus  continue  to  be  directed  toward  furthering  the  health  and 
safety  of  our  Nation's  miners. 

Mr.  President,  there  will  be  charges  that  this  attempt  to  improve 
the  health  and  safety  of  our  Nation's  miners  will  be  costly  to  the  min- 
ing industry  and  that  the  cost  to  the  consumer  of  energy  and  mineral 
products  will  increase.  Possibly  that  is  the  case. 

Mr.  President,  we  must  consider  the  cost  we  now  pay  in  human  suf- 
fering. One  death  and  sixty -six  disabling  injuries  every  working  day 
is  a  cost  which  no  civilized  society  should  permit  itself  to  pay  for  ex- 
tracting minerals. 

Our  country  is  now  turning  to  address  our  national  energy  shortage. 
The  President  lias  already  sent  to  us  a  comprehensive  plan  to  increase 
the  development  and  exploitation  of  our  energy  and  mineral  reserves. 
I  believe  that  an  effective  mine  safety  and  health  program  must  be 
put  in  place  first — and  must  be  the  firm  foundation  upon  which  we 
will  build  our  national  energy  program.  Otherwise,  we  will  continue 
to  pay  for  our  energy  and  minerals  with  the  dreadful  currency  of 
human  lives  and  limbs. 

Our  national  energy  needs  should  not  be  met  at  the  expense  of  our 
Nation's  miners  and  their  families.  With  the  possibility  of  greatly 
increased  mineral  extraction  on  the  near  horizon,  the  time  has  come 
for  reform  of  our  inadequate  mine  safety  and  health  program.  Our 
miners  should  have  to  wait  no  longer.  Our  Nation  should  want  to  wait 
no  longer. 

Mr.  President,  this  bill  has  the  support  of  President  Carter  and  his 
administration. 

The  Secretary  of  the  Interior  and  the  Assistant  Secretary  of  Labor 
have  told  the  Labor  Subcommittee  that  President  Carter  considers  the 
changes  to  our  mine  safety  and  health  program  made  by  S.  717  to  be 
essential,  and  of  a  high  priority. 

Mr.  President,  the  Committee  on  Human  Resources  has  felt  this 
urgency  for  a  long  time. 

S.  717  has  been  carefully  drafted  and  considered  by  the  committee, 
and  I  am  glad  that  it  is  on  schedule  now  for  the  Senate  to  make  its 
determination. 

Mr.  President,  I  am  happy  to  see  that  the  ranking  member  of  our 
committee,  the  Senator  from  New  York  (Mr.  Javits),  who  has  been 
one  of  the  leading  architects  of  all  of  our  safety  laws,  is  now  ready 
to  advance  another  necessary  cause,  S.  717. 

Mr.  Javits.  Mr.  President,  we  have  before  us  today  a  bill,  S.  717 — 
the  Federal  Mine  Safety  and  Health  Amendments  of  1977,  which  was 
unanimously  reported  to  the  Senate  last  month  by  the  Human  Re- 
sources Committee.  I  am  pleased  once  again  to  join  the  chairman  of 
the  committee,  Mr.  Williams,  in  urging  the  adoption  of  a  measure 
to  bring  about  a  marked  advance  in  the  safety  and  health  of  our  Na- 
tion's working  men  and  women. 

This  bill  is  intended  to  strike  a  new  balance  in  the  longstanding 
antagonistic  goals  of  maximizing  production  of  energy  and  mineral 
resources  on  the  one  hand,  and,  on  the  other  hand,  affording  the  maxi- 
mum safety  and  health  protection  for  the  workers  who  extract  those 
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resources  in  what  all  recognize  is  inherently  a  highly  hazardous 
occupation. 

With  greatly  increased  emphasis  on  coal  production  to  meet  our 
future  energy  needs,  we  must  be  sure  that  accelerated  production  is 
accompanied  by  an  improvement  in  the  rate  of  fatalities  and  disabling 
injuries  among  miners.  To  this  end,  the  bill  makes  a  number  of  im- 
provements in  the  standard  setting  and  enforcement  provisions  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969. 

S.  717  will  at  last  also  bring  about  a  balance  in  worker  protection 
between  coal  miners  and  other  miners  who  have  been  inadequately  pro- 
tected under  the  far  less  comprehensive  and  stringent  provisions  of 
the  Federal  Metal  and  Non-Metallic  Mine  Safety  Act  of  1966.  With 
the  enactment  of  this  bill,  all  miners,  whether  coal  or  noncoal,  whether 
underground  or  surface,  will  be  afforded  equal  protection  against  the 
hazards  of  their  common  occupation.  To  this  end,  the  bill  repeals  the 
Metal  Aot  and  vests  all  authority  in  the  Secretary  of  Labor  under  one 
new  statute,  which  nevertheless  leaves  intact  the  appropriate  differ- 
ences in  standards  between  the  coal  and  noncoal  operators  in  the  min- 
ing industry. 

This  bill  is  a  product  of  extensive  oversight  activities  on  the  part  of 
the  Human  Resources  Committee  that  have  continued  over  the  past  7 
years.  The  committee  has  investigated  several  of  the  terrible  disasters 
that  have  taken  the  lives  of  miners  during  this  period.  The  Human.  Re- 
sources Committee  has  also  received  a  series  of  critical  reports  from 
the  General  Accounting  Office  on  the  state  of  the  present  mine  health 
and  safety  program. 

After  all  of  this  careful  examination,  there  can  be  no  doubt  that  our 
present  mine  safety  and  health  laws  are  inadequate,  and  that  they  have 
often  been  laxly  enforced.  We  have  seen  some  improvement  over  the 
last  7  years  in  accident  and  fatality  rates  in  the  mines,  but  it  has  not 
been  enough.  It  is  totally  unacceptable  that  years  after  enactment  of 
our  present  mine  safety  laws,  miners  are  still  permitted  to  enter  mines 
without  even  rudimentary  safety  training.  It  is  likewise  unacceptable 
that  our  Nation  still  experiences  deaths  and  serious  injuries  in  our 
mines  at  rates  far  above  those  in  other  industrialized  nations.  The  need 
for  the  bill  is  evident,  and  I  urge  its  enactment  without  compromise. 

S.  717  has  three  principal  features :  First.  It  combines  all  Federal 
mine  safety  and  health  programs  under  a  single  statute.  Second.  The 
provisions  of  that  statute  are  upgraded  to  permit  a  more  effective  pro- 
gram of  standard  setting  and  enforcement  for  all  mines.  Third.  The 
administration  of  this  program  is  transferred  to  the  Department  of 
Labor,  where  it  can  be  administered  with  the  highest  priority  being  the 
fullest  protection  of  the  health  and  safety  of  the  American  miner. 

While  these  principal  features  are  absolutely  necessary  to  the  effec- 
tiveness of  the  bill,  it  is  also  important  to  note  that  the  bill  does  not 
overlook  the  interest  of  mine  operators  and  consumers  in  its  operation. 
The  bill  preserves  the  important  role  played  by  the  mine  operators  in 
the  standard  promulgation  process  by  providing  for  hearings  upon  re- 
quest by  interested  parties  before  the  Secretary  may  publish  a  proposed 
standard.  The  bill  expressly  protects  the  right  of  mine  operators  to 
contest  any  standard,  citation,  penalty  or  order  before  the  Mine  Safety 
and  Health  Review  Commission  or  before  the  Federal  courts. 
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S.  717  combines  selected  features  from  three  sources :  The  Coal  Mine 
Health  and  Safety  Act  of  1969,  the  Metal  and  Xonmetallic  Safety  Act 
of  1966,  and  the  Occupational  Safety  and  Health  Act  of  1970*.  The 
basic  provisions  of  the  Coal  Act  are  left  intact,  its  enforcement  powers 
anil  penalty  collection  procedures  are  strengthened  and  definite  time 
limitations  are  incorporated  for  each  step  of  the  standards  promul- 
gation process.  All  existing  health  and  safety  standards  under  the  Coal 
Act  and  all  mandatory  standards  under  the  Metal  Act  are  retained, 
and  any  new  standards  cannot  reduce  existing  levels  of  protection. 
Advisory  standards  under  the  Metal  Act  are  to  be  reviewed  by  an 
Advisory  Committee  for  possible  promulgation  as  new  mandatory 
standards. 

In  addition  to  carrying  over  the  existing  obi igat ions  of  mine  oper- 
ators, S.  717  imposes  a  general  duty  upon  mine  operators  to  provide  a 
workplace  "free  from  hazards  that  are  likey  to  cause  death  or  harm." 
This  general  duty  clause  requires  the  elimination  of  recognized  hazards 
that  are  not  specifically  covered  by  a  health  or  safety  standard. 

New  standards  are  established  by  the  Secretary  of  Labor,  who  ini- 
tiates their  promulgation  by  publishing  the  proposed  standard  in  the 
Federal  Register  for  comment.  If  requested,  a  hearing  is  conducted 
with  full  opportunitv  for  all  interested  parties  to  present  their  views. 
Any  person  adversely  affected  by  a  promulgated  standard  may  chal- 
lenge its  validity  in  the  appropriate  U.S.  court  of  appeals. 

Enforcement  is  achieved  through  inspections,  complaints,  citations, 
penalties,  and  closure  orders.  The  bill  requires  at  least  four  inspections 
annually  for  all  underground  mines  in  their  entirety,  two  annually  for 
all  surface  mines,  and  at  least  one  spot  inspection  every  five  working 
days  for  particularly  hazardous  mines.  Operators  and  miners  may  ac- 
company inspectors.  In  addition,  miners  may  request  inspections  if 
they  suspect  the  existence  of  any  hazard. 

After  an  inspection,  an  inspector  may  issue  a  citation  indicating  any 
violation  of  health  or  safety  standards  or  of  the  general  duty  clause. 
The  citation  must  specify  a  time  period  within  which  a  violation  must 
be  fully  abated.  The  Secretary  must  notify  the  mine  operator  of  any 
proposed  penalties  within  a  reasonable  time  after  the  citation.  Imposi- 
tion of  civil  penalties  for  violations  is  mandatory,  although  the  amount 
assessed  is  based  upon  the  gravity  of  the  violation,  the  operator's  good 
faith,  the  history  of  violations  at  the  mine  and  the  size  of  the  mine. 

The  inspector  may  also  issue  a  closure  order  in  order  to  close  a  mine 
or  a  part  of  the  mine  under  four  prescribed  circumstances :  First,  where 
there  is  imminent  danger  present:  Second,  where  an  operator  has 
failed  to  fully  abate  a  violation  within  the  time  specified  in  the  cita- 
tion; Third,  where  the  operator's  failure  to  comply  with  the  bill's  re- 
quirements is  unwarranted;  or  Fourth,  where  there  exists  a  significant 
and  substantial  violation  after  the  operator  has  established  a  pattern 
of  such  violations  in  the  mine.  The  closure  order  remains  in  effect  for 
all  but  essential  personnel  until  the  violation  is  abated. 

In  addition,  S.  717  grants  the  U.S.  district  courts  power  to  enjoin 
mine  operations  where  the  Secretary  can  show  a  pattern  of  violations 
constituting  a  continuing  hazard  to  the  health  and  safety  of  miners. 

Administrative  review  of  challenges  to  these  procedures  is  lodged 
in  an  independent  Mine  Safety  and  Health  Review  Commission.  Any 
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affected  party  may  appeal  a  citation,  penalty,  or  order,  and  the  Com- 
mission is  directed  to  hold  a  hearing  on  their  claim. 

Anyone  adversely  affected  by  the  Commission's  final  order  may 
obtain  review  of  the  order  in  an  appropriate  U.S.  court  of  appeals 
under  the  usual  rules  pertaining  to  judicial  review  of  administrative 
action. 

S.  717  strengthens  the  protection  of  miners  from  discrimination 
throughout  the  enforcement  process.  Miners  may  accompany  in- 
spectors and  request  inspections  of  specific  conditions.  They  may  not 
be  fired  in  retaliation  for  any  health  or  safety  activity,  and  the  bill 
provides  for  a  speedy  determination  of  their  reinstatement  right.  This 
bill  also  protects  the  income  of  miners  when  the  mine  they  work  is 
subject  to  a  closure  order  or  when  they  are  transferred  to  other  loca- 
tions or  jobs  due  to  deteriorating  health. 

Finally,  the  health  research  functions  now  performed  by  the  Bureau 
of  Mines  will  be  transferred  to  the  National  Institute  of  Occupational 
Safety  and  Health  in  the  Department  of  HEW.  Safety  research  and 
operation  of  the  mine  academy  will  continue  to  be  conducted  by  the 
Secretary  of  Interior. 

Although  all  mines  are  subject  to  uniform  administrative  procedures 
under  S.  717,  it  is  important  to  remember  that  different  types  of  mines 
will  continue  to  be  subject  to  specific  standards  applicable  to  their 
particular  circumstances,  as  is  now  the  case.  Western  metal  mines,  for 
example,  are  not  made  subject  to  the  present  standards  for  under- 
ground coal  mines ;  rather  the  bill  expressly  carries  over  the  existing 
separate  standards  for  coal  and  noncoal  mines. 

It  is  to  be  expected,  I  suppose,  that  the  opposition  to  S.  717  comes 
chiefly  from  operators  now  subject  to  the  Federal  Metal  and  Non- 
Metallic  Safety  Act,  for  the  greatest  impact  of  this  bill  is  on  mines 
currently  subject  to  that  act.  Pending  amendments  reflect  opposition 
to  merging  all  mine  safety  and  health  authority  in  a  single  statute  and 
yet  there  is  ample  evidence  that  non-coal  mining  is  highly  hazardous 
and  that  the  present  Metal  Act  is  woefully  inadequate  to  bringing 
about  needed  reform  in  safety  and  health  practices. 

I  wish  to  call  attention  to  a  recent  report  to  the  Human  Resources 
Committee  by  the  Comptroller  General  dated  June  10,  1977,  which  is 
the  result  of  a  comprehensive  review  of  the  Department  of  Interior's 
implementation  of  the  1966  Metal  Act.  Overall,  the  General  Account- 
ing Office  found  that  the  little  progress  in  injury  rates  is  the  result  of 
improvements  at  only  a  few  mine  operations,  and  that  the  "extent  to 
which  Federal  involvement  was  responsible  for  the  improvements  was 
questionable." 

The  GAO  found  weakness  in  every  significant  aspect  of  the  pro- 
gram :  injury  reporting  and  analysis ;  the  promulgation  of  health  and 
safety  standards ;  standards  enforcement ;  education  and  training  ; 
and  mine  safety  and  health  research. 

Many  health  and  safety  hazards  were  found  not  to  be  covered  by 
mandatory  standards,  and  that,  as  of  April  1977,  about  350  proposed 
standards  were  backlogged.  The  inadequacv  of  the  Metal  Act's  en-» 
forcement  provisions  is  evidenced  by  the  GAO's  finding  that  many 
mine  operators  are  cited  repeatedly  for  basically  the  same  types  of 
hazards.  MESA  inspections  have  been  erratic  and  too  often  incom- 
plete. During  1975  MESA  did  not  sample  for  employees'  exposure  to 
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hazard  levels  of  dust  and  noise  at  over  90  percent  of  the  active  mining 
operations.  A  review  of  training  records  for  55  high-injury  mines 
snowed  that  only  4  percent  of  employees  liad  received  any  type  of 
accident  prevention  training. 

A  glaring  example  of  the  Metal  Act's  lack  of  effective  enforcement 
provisions  is  the  fact  that  it  does  not  authorize  the  assessment  of  civil 
penalties  for  the  violation  of  mandatory  standards.  This  obviously 
creates  little  incentive  for  overall  compliance  with  promulgated  stand- 
ards and,  as  noted  in  the  report  of  the  Human  Resources  Committee, 
a  review  of  the  10  years  of  enforcement  of  the  Metal  Act,  and  6  years 
under  the  Coal  Act,  shows  that  the  former  has  brought  about  sig- 
nificantly less  improvement  in  the  incidence  of  fatalities  resulting 
from  mining  operations.  In  metal  and  non-metallic  mines,  the  fre- 
quency rate  of  fatal  accidents  per  million  man-hours  was  virtually 
unchanged  in  comparing  1975  data  with  the  data  from  1970,  whereas 
the  same  rate  in  coal  mines  was  reduced  over  the  same  period  by  more 
than  half. 

On  the  basis  of  this  and  all  of  the  other  evidence  accumulated  by 
the  Human  Resources  Committee  in  the  course  of  its  extensive  over- 
sight investigations,  I  strongly  support  the  need  to  effect  much  more 
stringent  standards  setting  and  enforcement  procedures  and  to  pro- 
vide equal  protection  for  all  of  the  Nation's  miners  in  a  single  statute 
as  contained  in  S.  717. 

Finally,  the  Secretary  may  consider  various  factors  such  as  the 
economic  and  cost  implications  of  new  standards  and  the  feasibility 
of  methods  of  protection  from  toxic  materials  in  the  standards  pro- 
mulgation process.  There  is  no  need  for  further  requirements  in  these 
areas,  for  they  only  serve  to  unnecessarily  delay  promulgation  and 
to  provide  extraneous  grounds  for  collateral  attack  on  standards. 
When  it  comes  to  protecting  the  health  and  safety  of  miners,  cost 
factors  alone  cannot  be  determinative  of  what  measures  need  to  be 
taken. 

It  is  my  belief  that  the  inclusion  of  the  term  "feasibility"  among 
the  factors  to  be  considered  in  standard  setting  is  not  intended  to 
foreclose  a  new  standard  to  protect  the  safety  or  health  of  miners 
merely  because  an  increase  in  production  cost  might  result.  Nor  is  the 
term  intended  to  give  rise  to  endless  economic  feasibility  and  cost/ 
benefit  studies  to  the  detriment  of  miners'  protection. 

Health  and  safety  regulation  simply  cannot  be  equated  with  eco- 
nomic regulation  for  we  are  dealing  with  human  costs  which  are  no  less 
real  than  production  costs  just  because  they  are  harder  to  quantify. 
Equity  demands  that  certain  groups  be  accorded  health  and  safety 
protection  even  if  it  sometimes  is  at  the  expense  of  economic  efficiency. 
Cost  analysis,  of  course,  has  its  place,  but  it  should  chiefly  be  reserved 
for  taking  into  account  alternative  means  of  accomplishing  the  pri- 
mary goal,  that  of  minimizing  worker  exposure  to  unsafe  working 
conditions. 

In  standards  setting,  particularly  in  the  area  of  worker  health, 
specific  findings  of  fact  are  often  not  possible  and  a  policy  judgment 
must  be  made  on  the  basis  of  the  best  available  evidence.  It  is  the  duty 
of  the  Federal  Government  to  stress  protection  and  to  promulgate 
factual  evidence,  but  not  necessarily  conclusive  evidence. 
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In  conclusion,  it  is  my  judgment  that  S.  717  represents  the  best  that 
we  can  do  for  those  miners  who  are  faced  with  inherently  hazardous 
working  conditions.  I  urge  the  passage  of  S.  717  as  a  matter  of  duty  to 
those  men  and  women. 

Mr.  President,  I  support  this  bill,  and  I  believe  it  is  backed  by  very 
competent  and  very  substantial  factual  evidence,  including  a  splendid 
report  by  the  Comptroller  General  of  the  United  States,  dated  June  10, 
1977,  and  I  ask  unanimous  consent  that  that  report  be  printed  in  the 
record. 

There  being  no  objection,  the  report  was  ordered  to  be  printed  in 
the  record,  as  follows : 

June  10, 1977. 
Hon.  Harbison  A.  Williams,  Jr., 
Chairman,  Committee  on  Human  Resources, 
U.S.  Senate. 

Dear  Mr.  Chairman  :  On  July  24,  1975,  you  requested  our  Office  to  make  a 
broad-based,  comprehensive  review  of  the  Department  of  the  Interior's  implemen- 
tation of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966.  Your  office 
also  requested  that  we  first  obtain  detailed  information  on  mine  closure  orders 
issued  by  the  Mining  Enforcement  and  Safety  Administration  (MESA)  under 
the  Act. 

Pursuant  to  your  request,  on  February  12,  1976,  we  issued  a  report  to  you 
entitled  "Analysis  of  Closure  Orders  Issued  Under  the  Federal  Metal  and  Non- 
metallic  Mine  Safety  Act  of  1966"  (CED-76-64).  This  report  summarized  infor- 
mation on  closure  orders  that  were  issued  during  the  period  January  1,  1972, 
through  September  1, 1975. 

In  further  response  to  your  request,  we  recently  completed  extensive  field  work 
directed  toward  an  evaluation  of  the  effectiveness  of  Interior's  implementation 
of  the  Act.  We  are  currently  in  the  process  of  finalizing  our  report. 

In  recent  discussions  with  your  office,  we  were  advised  that  the  Senate  was 
soon  expected  to  vote  on  proposed  legislation  dealing  with  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  (S.  717).  Because  the  proposed  legislation  deals 
with  many  of  the  matters  covered  during  our  review,  your  office  asked  us  to  pro- 
vide a  written  summary  of  our  findings  as  soon  as  possible,  but  no  later  than 
June  10,  1977. 

Also,  for  the  use  of  your  Committee  we  are  providing  a  copy  of  our  previous 
comments  on  Senate  bill  S.  1302,  which  is  similar  to  the  current  legislation  deal- 
ing with  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966. 

SCOPE  OF  OUR  WORK 

Our  review  was  conducted  primarily  at  the  MESA  Rocky  Mountain  and  South 
Central  Districts  headquartered  in  Denver,  Colorado,  and  Dallas,  Texas,  and  at 
the  headquarters  office  in  Arlington,  Virginia.  We  visited  55  metal  and  non-metal 
mines  and  observed  54  MESA  inspections.  The  mines  we  visited  were  selected  to 
obtain  adequate  coverage  of  the  various  types  of  mining  operations  covered  by 
the  Act. 

We  met  with  officials  from  the  following  organizations  to  review  the  effective- 
ness of  the  metal  and  nonmetal  health  and  safety  program  : 

The  1975  Metal  and  Nonmetal  Mine  Safety  Advisory  Committee. 

The  Bureau  of  Mines  Research  Centers  and  Bureau  of  Mines  headquarters 
in  Washington,  D.O. 

The  Colorado  School  of  Mines. 

Mine  agency  officials  from  the  province  of  Ontario,  Canada,  and  several  State 
mine  agency  officials. 

U.S.  and  Canadian  mining  associations ;  and  various  labor  unions  and  mine 
operators. 

We  also  attended  meetings  held  by  the  Federal  Metal  and  Nonmetal  Mine 
Safety  Advisory  Committee  and  interested  MESA  inspectors  and  other  appro- 
priate officials  regarding  the  program. 
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IMPROVEMENTS  NEEDED  IN  INDUSTRY'S  SAFETY  RECORD 

Generally  speaking,  we  concluded  that  there  was  a  need  for  improvement  in  sev- 
eral areas  of  MESA's  mine  health  and  safety  program.  We  recognize  that  in  1975, 
for  the  first  time,  some  progress  was  made  in  reducing  the  number  of  injuries  and 
accidents;  we  found,  however,  that  this  improvement  was  basically  the  result  of 
improvements  at  a  few  mine  operations.  The  extent  to  which  Federal  involve- 
ment was  responsible  for  the  improvements  was  questionable. 

We  believe  MESA's  overall  safety  program  would  be  more  effective  in  reducing 
injuries  if  certain  improvements  were  made.  The  areas  where  we  found  weakness 
and/or  the  need  for  improvements  included  the  following : 

The  reporting  and  analysis  of  occupational  accident,  injury,  and  illness 
information ; 

Health  and  safety  standards  and  the  process  by  which  they  are  promul- 
gated ; 

The  enforcement  of  mine  health  and  safety  standards  ; 

The  education  and  training  programs  provided  to  the  mining  industry  ;  and 
The  identification  of  research  needfl  and  the  dissemination  of  research 
results  to  industry. 

IMPROVEMENTS    NEEDED    IN    REPORTING    AM)    ANALYSIS    OF   ACCIDENTS,    INJURIES,    AND 

ILLNESSES 

In  our  study  of  MESA's  system  for  reporting  and  analyzing  occupational  acci- 
dent, injury,  and  illness  information,  we  found  that : 

MESA  instructions  to  mine  operation  do  not  require  that  all  occupational  in- 
juries be  reported,  nor  do  they  prescribe  clear  criteria  for  determining  which  in- 
juries must  be  reported. 

MESA  inspectors  are  not  following  established  procedures  to  verify  the  com- 
pleteness and  accuracy  of  injury  and  illness  data  reported  by  operators. 

MESA  has  not  used  its  computerized  information  system  effectively  to  analyze 
the  detailed  injury  and  illness  information  reported  by  operators. 

MESA  does  not  have  specific  criteria  for  determining  which  accidents  should 
be  investigated  by  MESA  or  by  mine  operators. 

Detailed  information  on  accidents  which  do  not  involve  injuries  is  not  included 
in  MESA's  computerized  information  system,  even  though  it  is  readily  available 
in  MESA  or  mine  operator  accident  reports. 

As  a  result  of  the  above.  MESA's  statistics  do  not  accurately  reflect  the  indus- 
try's injury  experience. 

ADDITIONAL   HEALTH   AND   SAFETY   STANDARDS   NEED  TO  BE  ESTABLISHED 

The  1966  Act  requires  the  Secretary  of  the  Interior,  for  the  purpose  of  protecting 
life,  promoting  health  and  safety,  and  preventing  accidents,  to  develop  and  pro- 
mulgate health  and  safety  standards,  after  consultation  with  advisory  committees 
which  he  is  authorized  to  appoint.  Standards  with  which  mine  operators  must 
comply  are  designated  as  "mandatory"  standards,  and  these  standards  are  en- 
forced as  law.  Standards  which  do  not  require  such  compliance  are  known  as 
"advisory"  standards,  and  compliance  with  these  standards  is  only  recommended. 

We  found  numerous  health  and  safety  hazards  which  were  not  covered  by 
MESA's  mandatory  standards. 

Many  needed  mandatory  standards  which  had  been  proposed  by  MESA  had 
not  been  officially  promulgated  because,  in  most  instances,  the  process  of  review- 
ing and  promulgating  standards  takes  years.  For  example,  we  found  that  as  of 
April  1977,  about  350  proposed  standards  were  backlogged  in  various  stages  of  the 
approval  process.  Some  of  these  standards  had  been  proposed  by  MESA  as  early 
as  1973. 

We  found  also  that  the  review  and  approval  of  standards  had  been  delayed 
unnecessarily  because  of  the  manner  in  which  MESA  had  processed  certain  stand- 
ards through  the  established  review  and  approval  procedures.  MESA  advised  us 
that  inadequate  staffing  had  resulted  in  unwarranted  delays.  MESA  advised  us 
also  that  it  planned  to  take  certain  actions  to  resolve  these  problems  in  the  near 
future  and  that  it  expected  to  reduce  the  average  time  required  to  promulgate 
standards  by  at  least  30  to  40  percent. 

We  noted  many  hazards  which  were  covered  only  by  advisory  standards.  MESA 
officials  said  they  have  not  initiated  action  to  make  these  standards  mandatory 
because  of  higher  priority  work,  but  that  action  in  this  regard  would  be  taken 
in  the  near  future. 
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mesa's  enforcement  activities  should  be  improved 

Based  on  the  MESA  inspections  which  we  observed,  we  noted  the  following : 

1.  MESA's  enforcement  authority  has  not  been  totally  effective  in  permanently 
reducing  health  and  safety  hazards.  Many  of  the  mine  operations  we  visited  con- 
tinued to  be  cited  repeatedly  for  basically  the  same  types  of  hazards.  For  example, 
during  the  period  January  1,  1971  through  June  30,  1976,  one  underground  mine 
was  cited  251  times  for  failing  to  take  down  or  adequately  support  loose  ground 
in  work  areas. 

2.  MESA  inspections  vary  in  the  degree  to  which  they  cover  all  aspects  of  mining 
operations.  For  example,  during  one  inspection  the  inspector  examined  14  of  the 
operation's  26  haulage  trucks  and  rode  with  several  drivers  to  observe  their  driv- 
ing procedures.  During  another  inspection,  the  inspector  did  not  examine  or  ride 
in  any  of  the  operation's  113  haulage  trucks. 

3.  MESA  has  not  placed  sufficient  emphasis  on  the  enforcement  of  health  and 
training  standards.  During  1975.  MESA  did  not  sample  for  employees'  exposure 
to  hazardous  levels  of  dust  and  noise  at  over  90  percent  of  the  active  mining 
operations. 

MESA  had  not  sampled  for  these  contaminants  during  the  period  1973  through 
1975  at  about  one-half  of  the  mines  we  visited.  We  also  observed  that  the  MESA 
inspectors  we  accompanied  generally  did  not  verify  whether  mine  operators  had 
provided  training  to  their  employees,  as  required  by  MESA's  mandatory  standards. 

MORE   ACCIDENT    PREVENTION    TRAINING    NEEDED 

The  1966  Act  directs  the  Secretary  of  the  Interior  to  develop  education  and 
training  programs  to  assist  the  industry  in  the  recognition  and  prevention  of 
accidents  and  unsafe  or  unhealthy  working  conditions.  Research  conducted  for  the 
Bureau  of  Mines  has  shown  that  accident  prevention  is  the  most  effective  type  of 
training  for  reducing  injury  rates,  especially  when  it  is  directed  toward  specific 
hazards  and  individual  jobs. 

We  found  that  the  majority  of  MESA-sponsored  training  involved  courses 
which  were  mandated  by  MESA's  standards,  such  as  first-aid  and  use  of  emer- 
gency breathing  apparatus  in  underground  mine  fires  and  other  mine  emergency 
and  rescue  procedures.  This  type  of  training  primarily  addresses  results  of  acci- 
dents rather  than  the  factors  that  cause  accidents.  We  reviewed  training  records 
for  55  selected  high-injury  mines  and  found  that  only  four  percent  of  the  employees 
had  received  any  type  of  accident  prevention  training. 

Although  MESA  has  primary  responsibility  for  providing  accident  prevention 
training,  its  ability  to  provide  such  training  has  been  limited  by  its  small  instruc- 
tional staff. 

ROLE    OF    RESEARCH    IN    MINE    HEALTH    AND    SAFETY 

We  found  that  noncoal  mine  research  carried  out  by  the  Bureau  of  Mines  had 
not  led  to  the  development  of  safety  and  health  standards,  and  had  not  materially 
assisted  MESA  in  enforcing  standards. 

The  Bureau  of  Mines  is  the  Federal  Government's  primary  research  arm  in 
mine  health  and  safety.  Anticipated  uses  of  the  Bureau's  research  findings 
include : 

1.  providing  a  technical  basis  for  the  development  of  new  health  and 
safety  standards,  and  updating  of  existing  standards  ; 

2.  assisting  MESA  in  the  enforcement  of  standards  by  developing  improved 
techniques  and  devices  ;  and 

3.  facilitating  mine  operators'  compliance  with  standards  by  developing 
improved  techniques  for  eliminating  hazards. 

Although  the  Bureau  and  MESA  have  separate  responsibilities  in  the  noncoal 
mine  health  and  safety  program,  they  share  a  common  goal — achieving  the  great- 
est possible  degree  of  protection  for  miners.  To  achieve  this  goal,  MESA  is  re- 
quired to  develop  standards,  enforce  them,  and  provide  technical  assistance  to 
mine  operators  to  help  them  comply  with  the  standards.  The  Bureau  conducts  a 
research  program  to  develop  technology  which  is  intended  to  assist  in  the  per- 
formance of  these  activities.  There  has  been  a  lack  of  coordination  and  coopera- 
tion between  the  Bureau  and  MESA,  however,  in  establishing  project  priorities, 
monitoring  the  progress  of  projects,  and  transferring  resulting  technology  to  the 
industry. 
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In  February  1976,  the  two  agencies  agreed  on  specific  procedures  for  coordi- 
nating program  planning  and  project  priorities.  Because  the  procedures  were 
first  used  in  formulating  the  research  program  for  the  current  fiscal  year  (1977), 
it  is  too  early  to  assess  what  effect  they  will  have  on  the  ultimate  research 
efforts.  As  of  April  1977,  no  action  had  been  taken  by  the  Bureau  and  MESA  to 
develop  procedures  for  carrying  out  their  respective  responsibilities  relating 
to  technology  transfer,  as  called  for  in  the  agreement. 

The  Bureau  and  MESA  agreed  that  the  level  of  funding  for  the  noncoal 
health  and  safety  research  program  had  posed  severe  limitations  and  had  uot 
permitted  the  accomplishment  of  priority  needs.  Attempts  by  n>si>onsible  Bureau 
officials  to  substantially  increase  funding  for  the  program  were  rejected  by  the 
Department  of  the  Interior  until  recently.  According  to  Department  officials, 
the  program  has  had  a  low  funding  priority  because  there  is  no  specific  legisla- 
tive mandate  and  funding  authority  for  this  research,  as  is  the  case  with  coal 
mine  research. 

This  presents  a  brief  overview  of  the  results  of  our  work  and,  although  we 
discussed  most  of  these  matters  with  agency  officials,  we  have  not  yet  obtained 
formal  agency  views  on  our  observations.  We  plan  to  do  this  in  the  near  future 
and  then  issue  a  final  rei>ort  to  your  Committee.  Our  report  will  include  numerous 
specific  recommendations  to  the  Department  of  the  Interior  for  corrective  actions. 

We  hope  the  information  provided  herein  will  be  of  assistance  to  you.  If  you 
wish,  we  will  be  glad  to  meet  with  you  or  your  staff  for  further  discussion. 
Sincerely  yours, 

R.  F.  Keller, 
Deputy  Comptroller  General  of  the  United  States. 

Mr.  Javits.  Mr.  President,  the  chairman  of  the  committee.  Senator 
Williams,  himself  a  very  distinguished  leader  in  the  field  of  occupa- 
tional safety  and  health,  has  referred  to  the  views  of  the  Secretary  of 
the  Interior.  We  have  a  very  important  analysis  by  him.  which  I  ask 
unanimous  consent  be  printed  in  the  Record,  which  does  something 
which  heads  of  departments  are  normally  not  wont  to  do,  which  is  to 
state  that  he  thinks  the  duties  of  MESA,  the  mine  safety  element  of 
his  department,  should  be  transferred  to  the  Department  of  Labor. 

There  being  no  objection,  the  analysis  was  ordered  to  be  printed 
in  the  Record,  as  follows : 

April  1, 1977. 
Hon.  Harrison  A.  Williams,  Jr., 

Chairman,  Committee  on  Human  Resources,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  This  letter  presents  the  Administration's  views  con- 
cerning S.  717,  a  bill  "To  promote  safety  and  health  in  the  mining  industry,  to 
purposes." 

S.  717  combines  some  of  the  better  features  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  the  Federal  Metal  and  Xonmetallic  Mine  Safety  Act, 
and  the  Occupational  Safety  and  Health  Act  of  1970.  The  bill  also  contains  many 
new  concepts  designed  to  strengthen  existing  mine  health  and  safety  statutes.  - 
It  also  transfers  responsibility  for  administration  of  the  Federal  mine  health 
and  safety  program  from  the  Interior  Department  to  the  Labor  Department. 

With  respect  to  the  transfer  issue,  the  Administration  supports  the  trans- 
fer of  the  Federal  mine  health  and  safety  program  to  the  Labor  Department. 
Wre  believe  that  the  most  significant  aspects  of  the  bill  are  represented  in  its 
provisions  for  strengthening  the  regulatory  and  enforcement  measures  in  the 
existing  laws. 

We  strongly  endorse  and  support  the  goals  and  concepts  contained  in  the 
bill,  and  urge  its  enactment  into  law.  Although  health  and  safety  conditions  in 
the  Nation's  mines  have  substantially  improved  since  enactment  of  the  current 
mine  health  and  safety  statutes  (see  enclosure  1),  there  is  no  question  that 
much  remains  to  be  done  to  improve  the  protection  afforded  miners  against 
health  and  safety  hazards.  The  tragic  facts  of  life  in  the  mining  community 
are  that,  in  spite  of  increasingly  strong  Federal  actions,  far  too  many  mine 
operators  fail  to  provide  safe  and  healthful  working  places  for  the  miners  whom 
they   employ.    Substantial   improvements  to  existing  mine  health  and   safety 


917 

legislation,  such  as  those  contemplated  by  S.  717,  are  absolutely  necessary  to 
increase  mine  operator  incentive  to  comply  with  health  and  safety  standards. 

There  are  a  number  of  essential  elements  in  the  bill  that  we  strongly  support, 
including  : 

One  statute  for  both  coal  and  metal/non-metal  mines,  affording  equal 
protection  for  all  miners  and  a  common  regulatory  program  for  all  operators ; 
A  statutory  general  duty  provision  requiring  operators  to  provide  work- 
places free  from  hazards  likely  to  cause  death  or  harm ; 

Mandatory  time  schedules  for  standards  development  to  expedite,  the  rule- 
making process ; 

Increased  emphasis  on  development  of  health  standards  to  protect  miners 
from  toxic  materials  and  other  harmful  physical  agents ; 
Strengthened  enforcement  mechanisms ; 
Mandatory  training  standards  ;  and 
Improved  procedures  for  assessment  and  collection  of  civil  penalties. 

Having  conducted  a  thorough  review  of  the  bill,  we  do  have  some  suggestions 
for  improving  the  bill  through  amendment  of  a  number  of  provisions,  to 
strengthen  enforcement  and  other  inducements  for  compliance,  as  well  as  to 
make  the  bill  more  administratively  workable.  The  general  issues  with  which 
we  have  concern,  and  our  suggestions  for  making  improvements  relating  thereto 
are  set  forth  below. 

Although  S.  717  is  an  amendment  to  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  and  retains  many  of  the  provisions  of  that  landmark  legislation,  we 
are  concerned  that  Title  II  of  the  bill  in  some  instances  unnecessarily  changes 
existing  procedural  and  enforcement  concepts.  Such  changes  would  have  the 
short  term  effect  of  impeding  enforcement  and  retarding  compliance  by  the 
mining  industry.  Our  experience  with  existing  mine  health  and  safety  legislation 
makes  us  acutely  aware  of  the  initial  problems  which  arise  when  the  Congress 
creates  new  standards  and  procedures  to  regulate  an  industry.  The  entire  indus- 
try must  become  familiar  with  new  concepts,  terms,  and  procedures.  An  organiza- 
tion must  be  assembled  and  the  people  trained  to  interpret,  implement  and 
enforce  the  new  law.  An  interpretive  body  of  law  must  be  developed  on  a  case- 
by-case  basis  by  a  new  administrative  review  mechanism  and  the  Federal  courts. 
As  this  difficult  process  advances,  industry  compliance  steadily  improves  since 
clear,  unambiguous  government  interpretation  and  enforcement  is  necessarily 
precedent  to  industry  understanding  and  compliance.  We  have  now  reached  the 
point  through  significant  time  and  effort  where  operators,  miners,  inspectors, 
attorneys  and  judges  have  developed  a  working  familiarity  with  existing  mine 
health  and  safety  legislation.  A  common  denominator,  therefore,  in  our  sugges- 
tions to  improve  and  strengthen  the  bill  is  to  retain  within  the  fabric  of  S.  717 
existing  provisions  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  which 
have  proven  to  be  clear  and  effective. 

In  the  area  of  rulemaking,  we  urge  that  all  references  to  advisory  committees 
be  eliminated.  Our  experience  with  advisory  committees  under  existing  mine 
health  and  safety  legislation  has  been  that  such  committees  not  only  overly 
delay  the  rulemaking  process,  but  also  tend  to  become  uncontrollable  focal  points 
of  special  interest  groups.  All  too  frequently  the  result  is  a  weak,  compromise 
recommendation  that  fails  to  provide  the  basis  for  effective  mine  health  and 
safety  standards.  We  believe  that  the  publication,  public  comment  and  hearing 
procedures  provided  in  the  bill  afford  the  best  forum  for  participation  by  all 
parties  in  the  standards  development  process. 

The  bill  specifies  mandatory  deadlines  for  the  rulemaking  process.  We  agree 
that  in  too  many  instances  standards  have  not  been  promulgated  expeditiously 
and  we  endorse  the  need  for  mandatory  time  tables  in  the  bill.  We  believe,  how- 
ever, that  the  time  frames  specified  in  S.  717  are  overly  short  and  should  be 
extended  generally  by  30  days. 

S.  717  places  substantially  increased  emphasis  on  the  need  to  develop  effective 
health  standards  to  protect  miners  from  the  adverse  effects  of  toxic  materials 
and  harmful  physical  agents  used  in  the  mining  industry.  We  endorse  these 
provisions. 

While  we  endorse  the  provision  of  S.  717  permitting  a  variance  to  be  granted 
for  valid  health  or  safety  research  purposes,  we  would  recommend  that  the 
remaining  variance  provisions  in  the  bill  be  deleted  in  favor  of  the  existing 
variance  procedures  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969. 
The  existing  provision  is  strong,  workable  and  understood  by  the  mining 
community. 
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Section  104  of  the  bill  which  relates  to  inspections,  investigations,  and  record 
keeping  would  require  the  Secretary  to  make  inspections  of  each  mine  in  its 
entirety  at  least  four  times  a  year.  We  recommend  that  this  provision  be  amended 
to  require  that  each  underground  mine  be  inspected  in  its  entirety  at  least  four 
times  a  year,  and  the  guidelines  be  developed  by  the  Secretary  for  additional 
inspections  of  mines  in  their  entirety  based  on  criteria  including,  but  not  limited 
to,  the  hazards  found  in  mines.  We  believe  that  such  a  provision  would  both 
ensure  adequate  minimum  requirements  for  mine  inspections  and  at  the  same 
time  would  i>ermit  sufficient  flexibility  to  enable  the  Secretary  to  devote  addi- 
tional inspection  efforts  to  mine  presenting  especially  hazardous  health  and 
safety  problems.  This  amendment  is  not  intended  to  dismiss  the  hazards  of 
surface  mines.  Nor  do  we  contemplate  that  MESA's  current  inspection  efforts  at 
surfjice  mines — it  averages  three  annual  complete  inspections  at  surface  coal 
mines  and  one  at  surface  metal/nonmetal  mines — will  be  reduced. 

In  the  area  of  enforcement  and  compliance,  we  generally  agree  with  the  provi- 
sions of  the  bill.  Some  specific  recommendations  are  made  on  attached  sheets. 

With  respect  to  the  provision  concerning  "unwarranted  failure  of  the  operator 
to  comply"  with  health  and  safety  standards  as  specified  in  section  105(c)  of 
the  bill,  we  recommend  that  a  clear  definition  of  the  term  "unwarranted  failure 
of  an  operator  to  comply"  be  developed  to  minimize  difficulty  in  enforcement. 

As  you  are  aware,  the  civil  penalty  provisions  of  the  existing  Federal  Coal 
Mine  Health  and  Safety  Act  of  I960  have  engendered  considerable  controversy 
and  have  been  difficult  to  effectively  administer. 

In  our  opinion,  we  have  recently  made  substantial  improvements  in  the  civil 
penalty  assessment  program  (see  enclosure  2).  However,  much  remains  to  be 
done  to  ensure  that  the  dollar  amounts  of  the  civil  penalties  are  high  enough  and 
are  collected  quickly  enough  to  operate  as  effective  incentives  for  operator  com- 
pliance with  the  law.  We  believe  that  S.  717  substantially  improves  our  ability 
to  achieve  this  result.  We  urge,  however,  that  the  current  $10,000  maximum  for 
a  civil  penalty  be  raised  to  $15,000,  and  that  the  provision  of  section  111(b)  of 
the  bill  which  permits  discretionary  assessment  of  a  civil  penalty  of  not  more 
than  $1,000  for  each  day  during  which  an  operator  fails  to  abate  a  violation 
beyond  the  time  permitted  for  its  correction  he  made  mandatory. 

It  is  also  recommended  that  an  eight  percent  interest  rate  be  charged  against 
any  person  who  fails  to  pay  a  final  assessment  order  of  the  Secretary.    . 

Our  review  of  the  bill  indicates  other  changes  and  improvements  that  we 
recommend  be  made.  Many  of  these  are  included  on  the  attached  sheets  (en- 
closure 3).  We  have  also  attached  charts  providing  graphic  illustration  of  MESA 
performance  indicators  over  the  past  G  years.  We  are  prepared  to  render  any 
assistance  in  regard  to  potential  changes  and  are  ready  to  work  closely  with  you 
and  other  members  of  the  Committee  in  strengthening  and  improving  the  bill.  We 
will  provide  additional  specific  suggestions  for  improvement  of  the  bill  when 
Administration  approval  can  be  obtained. 

I  am  confident  that  a  meaningful  dialogue  between  the  Department  and  the 
Congress  will  result  in  strong,  effective  mine  health  and  safety  legislation  which 
can  be  quickly  enacted  into  law  for  the  benefit  of  the  entire  mining  community. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  presentation  of  this  report  from  the  standpoint  of  the  Administration's 
program. 

Sincerely, 

Cecil  D.  Andrus, 

Secretary. 

Mr.  Javits.  It  seems  to  me  that  such  an  admission  against  interest 
is  one  of  the  most  powerful  arguments  for  this  bill. 

Finally,  Senator  Williams  and  I  addressed  the  President  in  March 
on  this  particular  issue  which  began  the  process  of  strongly  enlisting 
the  support  of  the  administration. 

I  ask  unanimous  consent  that  our  letter  of  March  25  together  with 
the  reply  which  was  made  to  us  by  the  Director  of  Management  and 
Budget  at  the  direction  of  the  President  be  printed  in  the  Record. 

There  being  no  objection,  the  material  was  ordered  to  be  printed 
in  the  Record,  as  follows : 
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April  27, 1977. 
Hon.  Jacob  K.  Javits, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Javits  :  Frank  Moore  has  shared  with  me  your  letter  of 
March  25,  1977,  to  President  Carter  urging  support  of  legislation  to  improve 
existing  mine  health  and  safety  laws  and  to  transfer  responsibility  for  enforce- 
ment to  the  Department  of  Labor,  as  provided  in  identical  bills  (S.  717  and  H.R. 
4287). 

As  you  know,  the  President  strongly  favors  strengthening  mine  health  and 
safety  legislation  and  supports  the  transfer  of  responsibility  for  enforcement 
from  the  Department  of  the  Interior  to  the  Department  of  Labor.  Since  your 
letter  was  written,  the  Administration's  views  on  these  matters  were  presented 
by  Secretary  Andrus  and  Assistant  Secretary  Packer  when  they  testified  before 
your  Human  Resources  Committee  on  S.  717  on  April  1,  1977,  and,  that  same 
day,  before  the  House  Education  and  Labor  Committee  on  H.R.  4287. 

Being  keenly  interested  in  the  health  and  safety  of  our  Nation's  miners,  the 
Administration  looks  forward  to  speedy  passage  of  this  legislation. 

With  warm  regards, 
Sincerely, 

Bert  Lance, 

Director. 


March  25, 1977. 
President  Jimmy  Carter, 
The  White  House, 
Washington,  D.C. 

Dear  President  Carter:  Next  week,  subcommittees  of  the  Senate  Committee 
on  Human  Resources  and  the  House  Committee  on  Education  and  Labor  will 
hold  hearings  on  identical  bills  (S.  717  and  H.R.  4287)  to  improve  our  mine 
safety  and  health  laws  and  transfer  the  responsibility  for  enforcing  those  laws 
to  the  Department  of  Labor.  We  seek  your  support  of  these  bills. 

The  recurring  tragedies  in  our  nation's  mines  are  testament  to  the  inadequacies 
of  our  current  mine  health  and  safety  laws  and  their  enforcement.  Last  year, 
222  miners  were  killed,  and  18,442  miners  suffered  disabling  injuries  while 
working  in  the  mines,  an  unconscionable  price  for  any  civilized  society  to  pay 
for  its  mineral  and  energy  resources.  The  improvements  made  by  these  bills 
are  clearly  needed. 

We  believe  that  an  important  element  of  an  improved  mine  health  and  safety 
program  is  the  transfer  of  the  responsibility  for  the  administration  and  en- 
forcement of  that  program  from  the  Department  of  the  Interior  to  the  Depart- 
ment of  Labor.  There  has  been  considerable  concern  about  the  degree  of  insti- 
tutional commitment  to  workers'  problems  by  the  Department  of  the  Interior 
under  previous  administrations,  but  there  can  be  no  doubt  that  the  Department 
of  Labor,  as  an  institution,  is  dedicated  to  the  diligent  protection  of  workers' 
rights.  We  firmly  believe  that  a  mine  health  and  safety  program  logically  must 
be  brought  within  the  jurisdiction  of  the  Department  of  the  government  which 
has  the  responsibility  for  the  welfare  and  protection  of  our  nation's  workers. 

Our  natural  resources  policy  must  rest  on  the  foundation  of  a  sound  and  effec- 
tively administered  program  to  insure  the  health  and  safety  of  the  miners  who 
extract  these  mineral  reserves.  For  this  reason,  we  feel  that  the  Congress  should 
move  quickly  to  strengthen  that  foundation  with  the  complete  mine  safety  and 
health  program  encompassed  by  S.  717  and  H.R.  4287.  We  welcome  and  value  the 
assistance  and  support  of  you  and  your  Administration  in  our  efforts  to  secure 
swift  passage  of  these  bills  and  provide  a  truly  meaningful  and  effective  safety 
and  health  program  for  our  nation's  miners. 

With  best  personal  regards, 
Sincerely, 

Harrison  A.  Williams,  Jr., 

Chairman. 
Jacob  K.  Javits, 

Ranking  Minority  Member. 

Mr.  Robert  C.  Byrd.  Mr.  President,  it  may  be  worthwhile  to  recall 
our  findings  as  contained  in  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  In  that  act,  Congress  declared  that  "the  first  priority  and 


920 

concern  of  all  in  the  coal  mining  industry  must  be  the  health  and  safety 
of  its  most  precious  resource — the  miner."  Today  we  have  the  oppor- 
tunity to  rededicate  ourselves  to  that  commitment  and  to  further  af- 
firm our  concern  toward  the  health  and  safety  of  all  miners. 

There  was  a  period  in  the  history  of  our  country  when  little  if  any 
consideration  was  given  to  the  working  conditions  of  our  miners  as  it 
related  to  their  health  and  safety.  "We  have  come  a  long  way  in  that 
regard.  With  the  passage  of  S.  717,  we  will  strengthen  the  applicable 
health  and  safety  standards  of  the  Coal  Act  and  combine  protection 
of  all  miners  under  a  single  comprehensive  law,  thus  affording  equal 
protection  for  all  miners. 

The  Nation  faces  an  enormous  task  in  increasing  our  coal  produc- 
tion over  the  next  several  years  in  order  to  meet  our  energy  needs. 
However,  we  cannot  increase  production  at  the  expense  of  the  health 
and  safety  of  our  miners.  This  bill  will  assure  that  that  does  not 
happen. 

Mr.  President,  there  have  been  extensive  hearings  held  on  this  pro- 
posal, not  only  this  year  but  in  the  last  several  years.  An  extensive 
record  has  been  built.  The  Committee  on  Human  Resources  and  its 
Subcommittee  on  Labor  have  done  a  good  job  in  a  most  difficult  area. 
Mr.  Ford.  Mr.  President,  as  the  Senate  considers  this  important 
legislation  to  strengthen  our  national  mine  safety  and  health  program, 
I  commend  the  distinguished  chairman  of  the  Committee  on  Human 
Resources,  Mr.  Williams,  for  his  strong  and  continuing  interest  in  the 
welfare  of  mine  workers  throughout  the  Nation. 

As  a  result  of  his  initiative  and  urging,  measures  similar  to  the 
legislation  now  before  us  were  introduced  in  both  the  93d  and  94th 
Congresses.  Only  a  lack  of  time  prevented  action  on  this  measure  last 
year  prior  to  the  October  adjournment,  and  at  that  time  the  chairman 
indicated  that  this  particular  legislation  would  be  a  high  priority  for 
the  committee  early  in  the  95th  Congress. 

It  has  been  7  years  now  since  the  Congress  first  enacted  a  comprehen- 
sive, uniform  mine  safety  and  health  program  for  all  our  Nation's 
miners.  That  law  is  a  good  one  which  has  brought  about  significant 
improvements  in  promoting,  health  and  safety  in  our  Nation's  mines. 
Yet,  that  law  is  far  from  perfect,  and  I  would  remind  those  who 
might  disagree  with  what  happened  some  15  months  ago  at  the  Scotia 
Mine  in  my  State  of  Kentucky.  On  March  8  and  11,  1976,  two  ex- 
plosions of  accumulated  methane  gas  killed  23  miners  and  3  Federal 
mine  inspectors,  one  of  the  worst  mining  disasters  in  our  Nation's 
history. 

The  scope  of  that  tragedy  pointed  out  once  again  that  no  occupation 
poses  greater  risk  to  human  safety  and  health  than  deep  mining.  It  is 
my  sincere  hope  today  that  the  grim  memories  of  what  happened 
then  have  not  faded  from  either  our  hearts  or  minds,  and  that  the 
sentiment  in  this  body  is  just  as  strong  as  it  was  15  months  ago  about 
the  need  to  strengthen  our  mining  safety  and  health  laws. 

The  Senate  Committee  on  Labor  and  Public  Welfare  and  the  House 
Education  and  Labor  Committee  conducted  a  joint  investigation  of 
the  Scotia  disasters,  and  what  they  learned  suggested  several  weak- 
nesses in  the  current  Coal  Act  and  its  enforcement.  While  this  inves- 
tigation is  not  yet  complete,  it  is  already  apparent  that  weaknesses  in 
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the  Coal  Act  of  1969  and  its  enforcement  were  a  contributing  factor 
in  permitting  the  circumstances  surrounding  the  explosion  to  exist. 

The  committees  found  that  Scotia  had  a  continuing  problem  in 
ventilating  the  mine.  During  the  26  months  prior  to  the  explosions,  the 
Scotia  mine  had  been  cited  62  times  for  violations  of  the  ventilation 
standards.  Proper  ventilation  is  essential  in  a  mine  to  prevent  the  ac- 
cumulation of  lethal  gases. 

When  a  mine  is  having  so  much  trouble  in  achieving  proper  ven- 
tilation, it  should  be  obvious  to  the  agency  administering  the  mine 
safety  and  health  program  that  a  serious  problem  existed  and  correc- 
tive action  was  in  order. 

Yet,  the  Mining  Enforcement  and  Safety  Administration  did  little 
except  continue  to  write  violation  notices  and  permit  the  situation  to 
go  on  unchecked.  There  was  little  else  the  agency  could  do,  and  wit- 
nesses from  the  Interior  Department  at  the  committee's  hearing 
pointed  out  that  no  other  sanction  was  available  under  the  Coal  Act. 

This  would  not  be  the  case  under  S.  717  as  reported,  because  that 
bill  establishes  two  separate  sanctions  addressed  to  repeated  violators. 

One  would  permit  inspectors  to  close  a  mine,  or  the  affected  por- 
tion, when  there  is  a  pattern  of  serious  violations  which  could  con- 
tribute to  safety  or  health  hazards.  If  this  provision  had  been  in  the 
law  before  Scotia,  MESA  could  have  closed  down  the  mine  until  the 
cause  of  the  obvious  ventilation  problems  had  been  corrected.  A  sec- 
ond remedy  contained  in  S.  717,  is  the  provision  allowing  the  Sec- 
retary to  seek  injunctive  relief  from  the  Federal  court  in  situations 
where  the  operator  has  engaged  in  a  pattern  or  practice  of  violations 
not  conducive  to  a  safe  working  environment.  If  this  section  had  been 
in  the  existing  law,  MESA  could  have  gone  to  court  and  requested  an 
appropriate  remedy  to  insure  adequate  protection  for  miners. 

The  committee  also  found  that  the  penalty  assessment  and  collec- 
tion procedures  under  the  Coal  Act  were  insufficient.  The  committee 
found  that  in  many  instances  operators  found  that  it  was  less  expen- 
sive to  pay  a  fine  rather  than  to  correct  the  underlying  cause  of  the 
violation. 

This  appeared  to  be  the  case  at  Scotia.  In  one  4-month  period  in 
1975,  the  mine  was  cited  eight  times  for  violating  the  same  ventilation 
standard,  and  yet,  the  amount  MESA  assessed  for  the  eighth  such 
violation  was  less  than  one-quarter  of  what  it  was  assessed  for  the 
first  violation.  The  amount  Scotia  actually  paid  in  civil  penalties  for 
the  last  of  these  violations  was  less  than  one-half  of  what  it  paid  for  the 
first.  The  first  was  assessed  at  $450  and  the  operator  paid  only  $150. 
The  last  was  assessed  at  $90,  and  Scotia  paid  only  $74. 

Mr.  President,  when  these  serious  violations  can  be  settled  for  a 
mere  $74,  the  operator  is  not  going  to  put  forth  the  necessary  time  and 
expense  to  permanently  correct  the  underlying  causes.  Not  only  is  the 
amount  simply  too  small  to  make  a  lasting  impression  on  the  mine 
operator,  but  the  committee  also  found  that  the  time  between  citation 
of  the  violation  and  actual  payment  of  the  penalty  takes  far  too  long. 

According  to  the  committee's  analysis  of  the  enforcement  history  at 
Scotia,  the  average  time  between  citation  of  a  ventilation  violation  at 
that  mine  and  the  final  payment  of  a  penalty  was  270  days.  The  average 
for  other  types  of  violations  was  even  longer. 
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This  bill,  S.  717,  would  eliminate  those  problems  by  reducing  the 
criteria  for  the  assessment  of  a  penalty,  so  that  greater  stress  is  put 
on  the  repetitive  nature  of  the  violation.  This  measure  also  extensively 
streamlines  penalty  assessment  and  adjudication,  so  that  penalities  can 
be  assessed  and  collected  with  reasonable  promptness  and  administra- 
tive fairness.  By  requiring  the  operator  who  wishes  to  contest  a  pro- 
posed penalty  to  do  so  promptly,  the  entire  penalty  assessment  and 
collection  procedure  will  be  made  more  efficient  without  sacrificing 
due  process. 

In  addition,  this  bill  limits  the  oportunities  for  compromising  pen- 
alties. The  settlement  of  penalty  assessments  in  the  past,  often  for  as 
little  as  30  cents  on  the  dollar,  lias  been  a  disgrace,  as  well  as  a  serious 
obstacle  to  effective  use  of  the  civil  penalty  mechanism  to  encourage 
compliance. 

Finally,  one  of  the  most  disquieting  discoveries  of  the  committee  last 
year  was  that  Scotia  miners  were  being  routinely  sent  into  the  mines 
with  no  safety  and  health  training.  This  bill  requires  that  all  miners 
be  given  extensive  and  comprehensive  training  in  safety  and  health 
matters  before  setting  foot  in  a  mine.  This  is  an  essential  procedure 
winch  should  have  been  part  of  our  law  all  along. 

Mr.  President,  I  for  one  consider  the  provisions  of  S.  717  essential 
to  the  meaningful  and  lasting  protection  of  miners.  As  this  country 
turns  more  and  more  to  coal  as  one  answer  to  our  immediate  energy 
needs,  those  calls  for  more  production  must  be  matched  by  increased 
attention  and  responsiveness  to  working  conditions  in  the  mines.  We 
have  responsibility  to  legislate  the  highest  standards  for  mine  safety 
and  health  and,  most  importantly,  to  insure  that  they  do  indeed  become 
reality.  We  have  a  chance  to  do  that  today. 

I  urge  my  colleagues  to  join  in  support  of  this  legislation  which  will 
go  far  in  making  needed  improvements  in  existing  law  and  further  im- 
prove the  safety  and  health  conditions  in  our  Nation's  mines. 

Mr.  Randolph.  Mr.  President,  the  pending  measure  is  the  most  im- 
portant and  significant  legislation  for  the  safety  and  health  of  our 
Nation's  miners  since  the  enactment  in  1900  of  the  landmark  Coal  Mine 
Health  and  Safety  Act. 

S.  717  does  not  present  new  concepts;  only  last  year  the  Committee 
on  Labor  and  Public  Welfare  reported  to  the  Senate  S.  1302.  Because 
of  a  shortage  of  time  prior  to  adjournment  of  the  94th  Congress,  that 
bill  wTas  not  considered.  Years  of  oversight  of  the  Coal  Act  and  the 
Metal  Act  by  our  committee  have  produced  massive  evidence  of  the 
need  for  alterations  in  the  law. 

Mr.  President,  although  coal  mining  is  recognized  to  be  more 
hazardous  than  metal  and  nonmetal,  or  "hard  rock"  mining,  the  1969 
Coal  Act  has  brought  improvements  to  the  fatality  rate  and  the  non- 
fatal injury  rate  that  have  not  been  matched  in  other  mining.  There- 
fore, the  effective  enforcement  mechanisms  of  the  Coal  Act  are  S.  717 
applied  to  all  mines.  Other  new  enforcement  approaches  are  added 
which  are  expected  to  improve  safety  in  coal  mines  and  metal  and  non- 
metal  mines. 

I  shall  not  reiterate  what  has  been  stated  cogently  by  the  able  chair- 
man of  the  Committee  on  Human  Resources  (Mr.  Williams).  How- 
ever, I  wish  to  reemphasize  that  S.  717  would  set.  time  limits  on  stand- 
ard making,  and  would  impose  a  uniform  procedure  for  the  establish- 
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ment  of  standards.  Such  requirements  will  accelerate  the  process, 
which  now  is  too  slow. 

In  addition,  the  Secretary  is  given  authority  to  react  quickly  to 
hazards  that  are  not  dealt  with  by  existing  standards.  This  authority 
to  set  emergency  temporary  standards  will  provide  necessary  latitude 
and  flexibility  to  permit  action  to  be  taken  in  unusual  circumstances. 

The  bill  transfers  to  the  Department  of  Labor  the  enforcement  re- 
sponsibilities now  residing  in  the  Interior  Department.  I  believe  this 
to  be  a  desirable  modification  from  the  standpoint  of  organization  as 
well  as  the  safety  and  health  of  miners. 

Mr.  President,  I  make  one  additional  observation.  It  has  been  sug- 
gested— and  strangly — that  mines  now  covered  by  the  Metal  Act 
should  not  be  subject  to  the  same  standards  of  health  and  safety  as 
coal  mines.  Regardless  of  the  merits  of  that  position,  the  bill  does  not 
mandate  the  same  standards.  As  the  chairman  of  the  Committee  on 
Human  Resources  said,  "different  hazards  may  prevail  in  and  different 
standards  may  be  applicable  to  different  segments  of  the  industry." 

What  the  bill  does,  however,  is  to  insure  that,  whatever  the  standard, 
the  methods  and  rigor  of  enforcement  shall  be  the  same  for  all  mines, 
whether  metal,  nonmetal,  or  coal. 

Mr.  President,  S.  717  has  been  developed  after  years  of  oversight, 
and  with  the  aid  and  cooperation  of  the  administration.  It  is  a  bill  the 
President  supports. 

A   SHARED   CONCERN  FOR  MINE   SAFETY 

Mr.  Riegle.  Mr.  President,  I  wish  to  emphasize  that  S.  717,  the 
Federal  Mine  Safety  and  Health  Amendments  Act,  provides  a  uniform 
mechanism  by  which  miners,  mine  operators,  and  safety  representa- 
tives of  the  Federal  Government  can  work  together  to  insure  the 
highest  possible  safety  levels  in  all  types  of  mining  operations.  Mine 
operators  share  with  mine  workers  a  deep  concern  for  the  safety  con- 
ditions in  their  mines,  and  the  greatest  benefit  from  this  bill  is  that 
it  will  provide  guidance  to  operators  as  well  as  to  worker  representa- 
tives involved  in  the  never-ending  task  of  examining  and  reexamining 
mine  conditions  to  eliminate  hazardous  conditions. 

As  a  cosponsor  of  this  bill,  I  wish  to  assure  my  colleagues  that  the 
Labor  Subcommittee  and  the  full  Human  Resources  Committee  have 
revised  the  initial  bill  in  various  respects  to  improve  the  procedures 
envisioned  for  establishing  and  enforcing  health  and  safety  standards. 
Many  of  these  revisions  were  adopted  in  response  to  the  concerns  of 
mine  operators ;  others  were  suggested  by  mining  unions.  As  a  result, 
the  responsibility  for  establishing  and  enforcing  these  standards  is 
granted  to  the  Department  of  Labor — the  Federal  agency  with  the 
greatest  expertise  in  dealing  with  health  and  safety  problems  in  all 
industries — along  with  procedural  requirements  designed  to  ensure 
that  special  situations  in  each  mining  setting  will  be  considered  when 
the  regulations  are  adopted. 

Finally^  I  would  like  to  point  out  that  the  very  real  differences 
between  coal  mines  and  metal  or  nonmetallic  mines  will  be  recognized 
in  the  regulations  adopted  under  this  act,  but  where  common  problems 
exist  the  act  provides  for  the  establishment  of  common  solutions.  I 
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strongly  urge  every  one  of  my  colleagues  to  support  this  important 
bill. 

Mr.  ScnMiTT.  Mr.  President,  will  the  Senator  yield  5  minutes  from 
the  bill? 

Mr.  Javits.  Does  the  Senator  want  10  minutes  ? 

Mr.  Sciimitt.  That  will  be  fine. 

Mr.  Javits.  Mr.  President,  I  yield  10  minutes  to  the  Senator. 

Mr.  Sciimitt.  Mr.  President,  the  importance  of  mining  to  our 
country  and  to  the  world  can  hardly  bo  understated.  Our  civilization 
today,  as  throughout  history,  has  depended  upon  the  sacrifices  and  the 
labors  of  the  miners  and  the  operators  of  mines.  In  fact,  our  national 
security  is  clearly  dependent  upon  these  sacrifices  and  labors. 

When  wo  look  at  the  challenges  we  face  in  energy,  to  insure  supplies 
of  strategic  minerals,  to  insure  adequate  supplies  of  construction  mate- 
ria Is,  and  so  on  down  the  list,  we  see  the  continued  requirement  for 
men  to  enter  the  earth  in  order  to  extract  its  mineral  wealth. 

Safety  and  health  must  always  be  part  of  our  considerations  as  we 
ask  men  and  women  to  become,  if  you  will,  as  one  with  tho  earth. 
These  considerations  of  safety  and  health  must  be  balanced  against 
our  national  security.  As  long  as  man  must  extract  minerals,  then,  like 
war,  they  will  always  face  dangers. 

We  honor  too  little  those  who  take  daily  risks  in  the  mines  of  this 
country  and  the  world  so  that  we  may  enjoy  the  benefits  of  our  civili- 
zation. 

The  work  of  the  Human  Resources  Committee  on  S.  717,  the  Federal 
Mine  Safety  and  Health  Amendments  Act  of  1077,  is  to  be  greatly 
commended,  particularly  the  work  of  its  distinguished  chairman  and 
ranking  Republican  member.  In  itself  this  work  honors  more  than 
anyone  elso  the  Nation's  miners  and  mine  operators. 

Most  of  the  objectives  of  S.  717  are  valid,  and  I  commend  the  work 
that  the  committee  and  its  members  have  done  to  help  us  understand 
what  is  necessary  to  improve  the  health  and  safety  of  our  mines.  I  wish 
I  personally  could  have  worked  directly  with  the  committee  during 
their  deliberations  in  order  to  further  enlarge  the  scope  of  the  effort 
they  have  undertaken. 

There  is  much  concern  in  New  Mexico  about  S.  717  and  its  com- 
panion bill  in  the  House ;  the  concern  of  12.285  employed  miners  and 
the  concern  of  a  State  dependent  upon  the  extraction  of  mineral 
resources  for  its  income  and  for  its  well-being. 

New  Mexico  ranks  high  in  the  extraction  of  coal.  It  is  No.  1  in  the 
extraction  of  potash,  in  uranium,  and  one  of  tho  major  States  which 
produces  copper.  I  grew  up  in  and  around  the  mines  of  southwestern 
New  Mexico.  In  fact,  I  was  born  in  the  area  of  an  open  pit  copper 
mine.  My  birthplace  no  longer  exists.  It  has  been  mined  away. 

Coming  from  that  background  and  watching  the  mining  industry 
develop  rapidly  throughout  the  succeeding  decades,  I  know  there  is 
much  left  to  be  done.  However,  Mr.  President,  I  believe  that  in  the 
consideration  of  S.  717  there  are  several  amendments  which  appear 
to  bo  necessary,  and  I  hope  will  appear  to  be  necessary  to  my 
colleagues  in  the  Senate. 

Since  it  is  not  clear  from  the  report  of  the  committee  that  all  tech- 
nical considerations  were  fully  addressed,  it  is  to  this  end  that  I  will 
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spend  some  time  this  afternoon  in  the  hope  that  they  can  be  fully 
addressed  here  on  the  floor. 

In  many  areas  the  committee  may  be  able  to  answer  my  questions. 
With  that  assurance  some  of  the  amendments  may  not  be  necessary  and 
can  be  withdrawn. 

Mr.  President,  I  would  like  to  have  several  letters  printed  which 
have  come  from  individuals  in  Xew  Mexico  who  have  expressed  con- 
cern over  some  of  the  technical  aspects  of  S.  717. 

The  first  is  a  letter  from  J.  W.  Magraw,  the  resident  manager  of 
the  Duval  Corp.'s  potash  mine  near  Carlsbad,  X.  Mex.  As  the  com- 
mittee and  the  Senate  is  well  aware,  the  extraction  of  potash  from  the 
mines  of  Xew  Mexico  offers  the  major  and  dominant  source  of  potash 
mined  in  this  country  which  is  so  absolutely  necessary  to  the  health  of 
our  agricultural  industry. 

The  second  letter  from  Mr.  Dave  Rice,  vice  president  of  Ideal  Basic 
Industries,  a  division  of  the  Potash  Company  of  America,  again 
addresses  considerations  which  are  important  to  the  industry  in  Xew 
Mexico. 

The  Presiding  Officer.  The  hour  of  3  o?clock  having  arrived, 
according  to  the  previous  order,  the  Senate  will  now  proceed  to  vote 
on  passage  of  H.R.  7552,  as  amended. 

Mr.  Robert  C.  Btrd.  Mr.  President,  I  ask  unanimous  consent  that 
the  Senator  from  Xew  Mexico  be  recognized  immediately  upon  the 
disposition  of  the  vote. 

The  Presiding  Officer.  Is  there  objection  ? 

Without  objection,  the  Senator  will  be  so  recognized. 


Federal  Mine  Safety  and  Health  Amendments  Act  of  1977 

The  Senate  continued  with  the  consideration  of  S.  717. 

Mr.  Schmitt.  Mr.  President,  prior  to  the  last  vote,  we  were  pro- 
viding introductory  remarks  to  S.  717,  a  bill  to  promote  safety  and 
health  in  the  mining  industry.  I  had  just  introduced  into  the  Record 
six  letters,  two  of  which  have  been  referenced. 

The  third  letter  is  from  Mr.  Robin  J.  Hickson,  of  the  American 
Smelting  &  Refining  Co.,  Vanadium,  X.  Mex.,  as  in  the  case  of  pre- 
ceding letters,  expressing  some  technical  concern  about  the  proposed 
legislation  before  us. 

The  fourth  is  from  Mr.  R.  R.  Leveille,  general  manager,  Chino 
Mines  Division,  Kennecott  Copper  Corp.,  Hurley,  X.  Mex.,  expressing 
further  concerns  about  the  bill. 

A  general  letter  from  the  Kennecott  Copper  Corp.  is  the  fifth 
entry,  expressing  in  some  detail  a  variety  of  concerns  relative  to  this 
measure. 

The  sixth  letter  is  from  the  Xew  Mexico  State  Labor  and  Industrial 
Commission,  R.  M.  Montoya,  the  State  labor  commissioner,  expressing 
principal  concern  about  the  usurpation  by  the  bill  of  State  adminis- 
tration for  mine  safety  programs. 

Mr.  President,  I  ask  unanimous  consent  that  these  letters  may  be 
printed  in  the  Record. 

There  being  no  obligation,  the  material  was  ordered  to  be  printed 
in  the  Record,  as  follows : 
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April  7, 1970. 
Hon.  Harrison  Schmitt, 
Dirk8en  Building. 
Washington,  D.C. 

Dear  Senator  Schmitt  :  The  purpose  of  this  letter  is  to  comment  on  House 
and  Senate  Mine  Safety  Legislation,  specifically  S717  Federal  Mine  Safety  and 
Health  Amendments  of  1977.  One  must  approach  the  subject  of  Mine  Safety 
with  a  somewhat  ambivalent  outlook.  You  don't  have  to  have  been  associated 
with  the  mining  industry  very  long  to  appreciate  the  great  strides  made  in  mine 
safety  over  the  years.  Conversely  one's  mind  is  boggled  by  the  mass  of  rules 
and  regulations  which  have  been  generated  by  Federal,  State  and  local  govern- 
ment in  just  a  very  few  years.  I  have  watched  and  listened  to  impassioned  pleas 
that  the  mining  industry  is  the  number  one  safety  laggard  in  our  American 
industrial  economy.  The  safety  record  of  the  mining  industry  has  continued 
to  improve  over  the  years,  albeit  at  a  slower  pace  since  coming  under  the  juris- 
diction of  M.E.S.A.,  s:o  I  feel  that  what  we  need  is  improvement  of  existing  laws 
and  reasonable  Interpretation  of  applicable  laws  to  different  mining  areas  and 
conditions.  I  think  too  long  there  has  been  a  connotation  that  underground 
mining  has  been  akin  to  interment  rather  than  an  honorable  profession  faced 
with  no  more  hazards  than  other  industries. 

If  a  proportionate  number  of  rules  and  regulations  were  applied  to  motor 
vehicle  operators  on  Federal  and  State  highways  as  a  ratio  of  deaths  on  high- 
ways and  in  the  mining  industry  no  one  would  be  able  to  even  open  the  door 
to  his  vehicle  much  less  get  in.  I  am  not  advocating  a  recession  in  mine  safety, 
but  rather  one  which  recognizes  the  priorities  in  safety  for  all  segments  of 
American  Industry. 
Sincerely, 

J.  W.  Maoraw, 
Resident  Manager, 

Ideal  Basic  Industries, 
Carlsbad,  N.  Hex.,  April  22,  1977. 
Hon.  Harrison  Schmitt, 
Dirksen  Build  in;/, 
Washington,  D.C. 

Dear  Senator  Schmitt:  The  Mine  Safety  Bill  (HR  4287)  and  its  sister  (S. 
717)  in  the  Senate  will  be,  if  passed,  most  detrimental  to  our  western  mining 
industry  and  most  specifically  to  potash.  It  is  true  if  the  seven  Carlsbad  potash 
producers  are  faced  with  equality  in  regulations,  the  basis  for  competition 
remains  the  same.  However,  the  greater  force  of  competition  comes  from  vast 
and  rich  deposits  existing  in  Canada,  Russia,  Israel,  and  Eastern  and  Western 
Europe. 

The  Carlsbad  potash  industry  represents  95  percent  of  the  U.S.  potash  indus- 
try and  it  is  necessary  to  maintain  this  domestic  source  of  this  essential  ferti- 
lizer and  industrial  raw  material.  3,000  people  are  directly  employed  in  this 
industry  and  the  loss  of  Carlsbad's  effectiveness  to  compete  would  result  in  losses 
in  jobs,  taxes,  increasing  cost  of  fertilizer  to  the  farmer  and  an  increasing 
dependence  or  foreign  sources  for  a  mineral  essential  to  agricultural  and  indus- 
try. 

Our  major  objection  is  the  transference  of  the  Mine  Enforcement  Safety 
Administration  (MESA)  from  Interior  to  Labor.  OSHA's  performance  under 
Labor  has  not  been  outstanding  and  has,  in  fact,  been  generally  detrimental  to 
safety.  Other  major  objections  include  the  following,  but  many  other  objections 
have  not  been  included  for  the  sake  of  brevity. 

Combining  the  coal  and  metal-nonmetallic  mining  industries  under  a  common 
mine  health  and  safety  law  is  nonsense  due  to  differences  inherent  to  coal  min- 
ing versus  metal-nonmetallic  mining. 

The  rulemaking  procedures  that  do  not  require  formal  hearings  are  undemo- 
cratic and  could  well  be  unconstitutional. 

The  imposition  of  civil  penalties  for  all  violations  of  rules  and  regulations 
as  well  as  for  violations  of  any  provision  of  the  Act. 

Providing  an  inspector  with  the  authority  to  issue  citations  which  carry  man- 
datory penalties,  when  he  merely  "believes"  that  a  standard  has  been  violated. 

The  granting  of  the  same  authority  to  the  Secretary  of  HEW  or  his  author- 
ized representative  to  inspect  and  investigate  as  is  granted  to  the  Secretary 
of  Labor  or  his  authorized  representative. 
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Authorization  for  a  federal  inspector  to  "supervise  and  direct"  rescue  and 
recovery  operations. 

Your  assistance  in  defeating  HR  4287  and  S.  717  is  respectfully  solicited. 
Very  truly  yours, 

Dave  Rice, 
Vice  President, 

American  Smelting  and  Refining  Co., 

Vanadium,  N.  Hex.,  April  26, 1977.. 
Hon.  Harrison  Schmitt, 
U.S.  Senator,  Washington,  D.C. 

Dear  Sir:  I  ask  that  you  oppose  Bill  S.  717,  the  Mine  Safety  and  Health 
Amendment  Act  of  1977. 

The  present  Federal  Metal  and  Non-Metal  Mine  Safety  Act  is  not  particularly 
favorable  to  company's  such  as  mine  but  at  least  we  have  learned  to  live  with 
it.  The  proposed  bill  S.  717  goes  far  beyond  remedial  action  and  in  all  honesty 
borders  on  vindictive. 

The  present  Federal  Metal  and  Non-Metal  Mine  Safety  Act  has  only  been  in 
effect  for  eight  years  yet  fatal  accidents  have  reduced  virtually  every  year  and 
last  year's  total  was  the  lowest  I've  seen  in  the  years  I  have  been  in  the  indus- 
try. In  fact  almost  twice  as  many  people  died  of  bee  stings  and  insect  bites  last 
year  than  in  underground  metal  mines  such  as  my  own  and  six  times  as  many 
died  in  school  bus  accidents.  I  mention  these  points  for  a  reason.  Why  is  there, 
every  year,  numerous  bills  and  hours  and  hours  of  debate  of  our  industry  when 
the  record  proves  we  are  improving  and  there  are  many  other  areas,  where 
many  more  lives  can  be  saved,  that  aren't  even  debated  by  Congress? 

Further,  one  of  the  main  thrusts  of  the  bill  is  to  transfer  MESA  (Mine  En- 
forcement and  Safety  Administration)  from  the  Department  of  the  Interior  to 
the  Department  of  Labor.  This  seems  ludicrous  when  one  considers  accident  rates 
have  gone  up  under  OSHA  and  when  one  also  considers  the  very  low  regard  of 
the  public  for  OSHA  at  the  present  time.  Why  transfer  mines  from  a  reasonably 
creditable  department  such  as  MESA  into  the  sinking  morass  of  OSHA?  The  logic 
of  asking  a  non-mining  department  to  improve  safety  in  the  specialized  mining 
field  escapes  me. 

It  should  also  be  pointed  out  that  this  bill,  similar  to  its  predecessor  S.  1302  of 
last  year,  has  no  minimum  standards  for  mine  inspectors  yet  wants  to  enforce 
hours  of  repetitive  training  for  miners  which  have  very  little  merit.  The  bill 
further  proposes  that  these  Department  of  Labor  Inspectors,  remember  with  no 
requisite  qualifications  whatsoever,  shall  have  the  power  to  make  legal  determi- 
nations as  to  whether  violations  are  willful,  or  due  to  gross  negligence,  and 
their  findings  will  be  the  basis  of  civil  monetary  penalties ;  all  without  any  pro- 
visions for  appeal  by  the  operator.  Doesn't  this  country  want  a  mining  industry? 

I  object  to  the  aspects  of  the  bill  that  allow  all  kinds  of  outsiders  (e.g.,  HEW 
representatives,  non-employees  etc. — presumably  outside  union  officials)  to  ac- 
company the  inspectors  on  his  inspection.  Where  has  the  sanctity  of  a  man's 
place  of  business  gone  ? 

The  feeling  of  vindictiveness  appears  again  when  we  examine  more  of  the  bill. 
A  miner  does  not  have  to  notify  the  operator  of  a  "supposed  hazard"  before  he 
calls  in  an  inspector.  (Is  this  really  the  fastest  way  to  eliminate  the  hazard  or 
are  we  just  trying  to  cause  the  operator  harassment?)  An  inspector  can  issue  a 
citation,  close  the  mine,  and  withdraw  all  the  miners  if  he  "believes"  a  hazard 
exists — it  is  not  necessary  to  find  such  a  violation.  The  proposed  bill  further 
requires  full  pay  for  all  the  withdrawn  miners,  by  the  company,  even  if  a 
subsequent  review  shows  that  no  imminent  danger  existed. 

Quite  recently  a  union  official  was  discharged  from  my  mine  for  his  activities 
during  an  illegal  wildcat  strike.  He  has  recently  been  hired  by  the  Mine  Inspec- 
torate. Do  you  realize  what  havoc  such  a  person  could  cause  if  we  gave  him 
the  power  this  bill  offers  ? 

Finally,  I  object  to  my  company  records  having  to  be  kept  open  to  "interested 
persons."  Who  are  interested  persons ;  Russian  Embassy  officials  certainly — 
who  else?  Why  do  the  accident  record  keeping  and  reporting  requirements  have  to 
be  broadened?  I  currently  fill  in  12,  yet  twelve  documentations  to  various  agen- 
cies for  a  single  accident.  Is  this  a  mine  or  a  paper  producing  machine? 
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Please  vote  against  Bill  S.  717.  Operators  like  myself  spend  so  much  time  now 
reading  new  and  proposed  government  regulations,  we  don't  have  enough  time 
to  get  underground  and  work  on  real  safety  problems. 
Sincerely  yours, 

Robin  J.  Hickson, 

Superintendent. 

May  5,  1977. 
Hon.  Harrison  H.  Schmitt, 
Senate  Office  Building,  Washington,  B.C. 

We  object  to  extending  the  1969  Coal  Safety  Law  to  noncoal  mining  as  pro- 
posed in  S.  717  and  H.R.  4287.  In  particular  we  oppose  the  following : 

Combining  the  coal  and  metal-nonmetallic  mining  industries  under  a  common 
mine  health  and  safety  law  ; 

Rulemaking  procedures  that  do  not  require  formal  hearings  : 

Imposition  of  civil  penalties  for  all  violations  of  rules  and  regulations  as  well 
as  for  violations  of  any  provision  of  the  act ; 

Providing  an  inspector  with   the  authority   to   issue  citations,   which   carry 
mandatory  penalties,  when  he  merely  "believes"  that  a  standard  has  been 
violated  ; 

Granting  of  the  same  authority  to  the  Secretary  of  HEW  or  his  authorized 
representative  to  inspect  and  investigate  as  is  granted  to  the  Secretary  of  Labor 
or  his  authorized  representative  ; 

Authorization  for  a  Federal  inspector  to  "supervise  and  direct"  rescue  and 
recovery  operations. 

Not  only  does  this  legislation  severely  threaten  the  efficient  operation  of  non- 
coal  enterprises,  it  also  creates  unnecessary  additions  of  bureaucracy  and 
regulation  that  work  against  the  best  interest  of  both  the  industry  and  the 
general  public. 

We  urge  you  to  contact  members  of  your  committees  markiug  up  this  legisla- 
tion and  express  our  opposition. 

R.  R.  Leveille, 
General  Manager. 

Kennecott  Copper  Corp., 
New  York,  N.Y.,  June  2, 1977. 
Hon.  Harrison  H.  Sen  mitt, 
U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Schmitt  :  Our  concerns  stem  from  two  areas :  One,  the  inclu- 
sion of  metal  and  nonmetallic  mine  safety  under  the  Federal  Coal  Mine  Safety 
and  Health  Act  of  1969  and  two,  the  punitive  nature  of  the  legislation  which 
we  believe  is  not  only  unwarranted,  but  will  be  detrimental  and  counterproductive 
to  our  industry's  mine  safety  programs. 

In  regard  to  a  single  statute  governing  coal  and  non-coal  mining,  as  you  know, 
much  of  the  testimony  which  has  been  presented  in  this  Congress  and  in  the 
94th  Congress  has  emphasized  the  differences  between  coal  and  non-coal  mining. 
As  a  producer  of  both  coal  and  metals,  we  in  Kennecott  are  completely  convinced 
that  the  significant  differences  between  coal  and  non-coal  work  circumstances 
make  common  safety  regulation  of  the  two  industries  impracticable.  Safety 
regulations  and  procedures  necessary  in  one  industry  simply  are  not  applicable 
to  the  other. 

Having  spent  our  lives  in  the  mining  industry,  we  well  recognize  that  there 
is  always  room  for  improvement  in  mine  safety  and  we  are  cognizant  of  the 
many  criticisms  of  the  enforcement  provisions  of  the  Metal  and  Nonmetallic  Mine 
Safety  Act.  However,  after  examining  S.  717,  we  believe  this  legislation  is  more 
punitive  than  remedial.  For  examples : 

Eliminating  formal  hearings  for  rulemaking  procedures  reduces  the  oppor- 
tunity of  the  enforcement  agency  to  gain  the  benefit  of  industry's  expertise  in 
promoting  mine  safety. 

Imposing  civil  penalties  for  all  violations  places  emphasis  on  meeting  detailed 
rules  and  regulations  to  avoid  paying  fines  rather  than  making  the  workplace 
safe  and  training  workers  to  work  safely,  which  is  the  true  objective  of  the 
legislation. 

Authorizing  inspectors  to  issue  citations  carrying  mandatory  penalties  on 
the  basis  of  a  "belief"  that  a  standard  has  been  violated  will  directly  undermine 
the  productive  climate  which  industry  and  the  enforcement  agencies  have  sought 
to  develop.  An  inspector  should  be  required  to  determine  that  a  violation  exists ; 
anything  less  would  infringe  on  industry's  rights. 
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Authorizing  federal  inspectors  to  supervise  and  direct  rescue  and  recovery 
operations  is  a  serious  misplacement  of  responsibility.  This  function  is  rightly 
the  responsibility  of  the  mining  industry  whose  management  and  employees  are 
trained  in  rescue  operations  and  knowledgeable  about  the  mining  operation. 
Responsibility  vested  with  anyone  else  could  be  a  serious  infringement  of 
safety. 

Kennecott  continues  to  do  everything  possible  to  maintain  and  improve  the 
safety  of  our  workers.  It  is  not  safety  rules,  procedures  and  inspections  alone 
which  keep  our  workers  safe;  more  important  are  constant  training  and 
motivation  of  each  employee  to  work  safely.  S.  717,  with  its  heavy  punitive 
orientation,  places  the  emphasis  in  the  wrong  place. 

In  the  House,  the  Committee  on  Education  and  Labor  has  reported  a  some- 
what less  onerous  bill.  H.R.  4287,  sponsored  by  Congressman  Joseph  Gaydos, 
places  metal  mine  safety  under  the  Coal  Act,  but  provides  for  vertical  promul- 
gation of  standards,  that  is,  a  proposed  standard  would  not  necessarily  apply 
to  both  coal  and  non-coal  mining.  The  Gaydos'  bill  is  a  step  in  the  right  direc- 
tion, and  vertical  promulgation,  admittedly,  relaxes  some  of  our  concern  about 
placing  metal  mine  safety  under  the  Coal  Act.  The  bill  also  provides  that  an 
inspector  may  issue  a  citation  on  the  basis  of  a  "finding"  only.  On  the  other 
hand,  while  not  providing  for  automatic  application  of  standards  to  coal  and 
non-coal  mining,  H.R.  4287  does  provide  that  a  proposed  standard  could  apply 
to  both  industries.  It  further  imposes  mandatory  penalties  and  does  not  adequate- 
ly safeguard  the  hearing  process  regarding  proposed  regulations. 

We  understand  that  there  will  be  an  effort  on  the  Senate  floor  to  substantially 
amend  S.  717,  as  well  as  the  introduction  of  a  substitute  bill.  We  would  appre- 
ciate your  support  in  this  effort.  Should  you  wish  to  discuss  mine  safety  further, 
we  will  be  happy  to  meet  with  you  or  your  staff. 
Very  truly  yours, 

Herman  H.  Kremer. 


State  Labor  and  Industrial  Commission, 

Santa  Fe.,  N.  Hex.,  June  2,  1977. 
Re:  Amendments  to  H.B.  4287  and  S.B.  717  to  permit  continuation  of  state 

administration  of  federal  mine  safety  programs 
Hon.  John  C.  Brooks, 
Commission  of  Labor, 
Raleigh,  N.C. 

Dear  Commissioner  Brooks  :  Your  May  26,  1977  letter,  together  with  attach- 
ments, has  just  been  received. 

Needless  to  say,  I  am  in  full  accord  with  your  support  of  amendments  to 
H.B.  4287  and  S.  B.  717  which  will  be  introduced  in  our  Congress  by  Congress- 
men Andrews,  Neal  and  Hefner. 

In  New  Mexico,  mine  safety,  by  constitutional  provision,  is  relegated  to 
the  office  of  the  State  Mine  Inspector.  By  copy  of  this  letter.  I  am  forwarding 
your  letter  and  enclosures  to  him  for  his  personal  action. 

For  numerous  years,  I.A.G.L.O.  struggled  with  the  original  legislature  that 
resulted  in  OSHA.  Our  safety  committee  met  in  various  parts  of  the  nation 
and  regardless  of  region  or  place,  it  was  always  felt  that  for  regulatory  pro- 
visions, the  work  is  always  done  best  by  the  states.  Most  experienced  federal 
authorities  will  agree. 
I  commend  you  for  your  efforts  in  this  most  important  matter. 
Sincerely  yours, 

R.  M.  Montoya, 
State  Labor  Commissioner. 


Department  of  Labor, 
Raleigh,  N.C,  May  26,  1977. 
Re:  Amendments  to  H.B.  4287  and  S.B.  717  to  permit  continuation  of  state 

administration  of  federal  mine  safety  programs 
Hon.  RicardoM.  Montoya, 
Labor  Commissioner, 
Santa  Fe,  N.  Mex. 

Dear  Commissioner  Montoya:  The  House  of  Representatives  Committee  on 
Education  and  Labor  on  May  4th  reported  out  House  Bill  4287  which  would 
transfer  the  administration  of  mine  safety  regulation  from  the  U.S.  Department 
of  Interior  to  the  U.S.  Department  of  Labor.  The  bill  contains  no  provision 
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such  as  that  currently  found  in  sections  16  and  19  of  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act,  Public  Law  89-577,  for  state  administration  of 
the  federal  mine  safety  program. 

On  May  3rd  the  Senate  Committee  on  Human  Resources  reported  out  S.B. 
717  to  accomplish  the  same  transfer  of  administration  from  the  Department 
of  Interior  to  the  Department  of  Labor  and  other  similar  objectives  as  those 
contained  in  H.B.  4287,  also  without  the  desired  amendment  to  permit  the  con- 
tinued state-administered  programs.  Both  the  House  and  Senate  bills  are  likely 
to  be  calendared  for  full  debate  and  final  action  in  the  next  two-to-four  weeks. 

As  you  may  know,  North  Carolina  has  one  of  the  six  state-administered 
federal  mine  and  quarry  safety  programs  at  the  present  time.  The  other  five 
are  in  the  states  of  Xew  Mexico,  Arizona,  Utah,  Colorado,  and  Virginia.  We  are 
proud  of  the  work  which  the  Division  of  Mine  and  Quarry  Safety  of  the  North 
Carolina  Department  of  Labor  is  doing.  The  operators  and  miners  of  the  800- 
plus  mines  and  quarries  in  this  State  continually  express  their  satisfaction 
with  the  job  which  we  perform.  Our  States's  outstanding  safety  record  also 
attests  to  a  job  well  done. 

One  of  the  new  aspects  of  the  proposed  federal  legislation  about  which  the 
North  Carolina  Department  of  Labor  and  our  State's  mine  and  quarry  operators 
are  concerned  is  the  "OSHA-like"  provision  for  an  initial-fines  sanction  system. 
This  alternative  sanction  system  is  incompatible  with  the  objectives  of  the 
legislation  just  as  it  is  incompatible  with  the  objectives  of  the  Occupational 
Safety  and  Health  Act.  This  sanction  system  is  no  more  likely  to  be  successful 
or  well-received  than  has  been  the  similar  system  under  OSHA,  yet  I  am  thor- 
oughly convinced  that  successful  administration  of  this  legislation  depends  upon 
the  establishment  of  a  rapport  and  respect  between  the  regulated  and  the  admin- 
istrators which  demonstrably  can  be  best  achieved  with  state  administration. 
Also,  I  am  convinced  that  the  preservation  of  a  "federal"  system  of  government 
requires  that  we  extend  to  the  sovereign  states  the  opportunity  to  administer 
nationwide  legislation  whenever  possible,  as  it  is  here. 

Therefore,  I  should  like  to  request  your  assistance  in  obtaining  two  amend- 
ments to  H.B.  4287  and  to  S.B.  717  to  allow  those  states  which  desire  and  qualify 
to  administer  the  federal  mine  safety  program.  The  first  amendment  which  I 
seek  would  make  the  same  provision  as  that  currently  contained  in  either 
sections  16  and  19  of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  or 
section  18  of  the  Occupational  Safety  and  Health  Act  of  1970,  Public  Law 
91-596,  copies  of  which  are  attached.  One  does  about  as  well  as  the  other. 

Also,  I  seek  an  amendment  authorizing  federal  grants  to  the  states  in  support 
of  state  administration  of  the  new  mine  safety  legislation,  such  as  that  con- 
tained in  section  23  of  the  Occupational  Safety  and  Health  Act  of  1970,  a  copy 
of  which  is  also  attached. 

I  would  hope  that  these  bills  could  be  amended  on  the  floor  when  they  come  up 
for  debate.  In  the  House  of  Representatives,  Congressman  Ike  Andrews,  Stephen 
Neal,  and  Bill  Hefner  have  agreed  to  sponsor  such  an  amendment.  You  can  help 
by  writing  to  your  senators  and  to  your  representatives  requesting  their  support 
for  such  amendments.  If  you  concur,  please  send  copies  of  your  letters  to  my  office 
so  that  we  can  assess  the  interest  of  the  various  states  in  such  administration  of 
mine  safety. 

As  in  the  case  of  the  adoption  of  the  Occupational  Safety  and  Health  Act,  the 
adoption  of  a  Mine  Safety  Act  is  of  great  importance  to  our  states.  The  principles 
of  government  reflect  in  such  an  act  are  likewise  of  great  importance  to  our  people. 
Your  assistance  in  support  of  the  procurement  of  these  amendments  will  be  great- 
ly appreciated. 

With  my  very  best  regards, 

John  C.  Brooks, 
Commissioner  of  Labor. 

AMENDMENT  NO.  427 

Mr.  Schmitt.  Mr.  President,  I  have  completed  my  general  remarks* 
I  should  like  now  to  begin  to  use  time  on  amendment  No.  427,  which, 
under  the  previous  order,  I  believe  is  to  be  called  up  next. 

The  Presiding  Officer.  The  amendment  will  be  stated. 

The  assistant  legislative  clerk  read  as  follows : 
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The  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  No.  427. 
Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  further 
reading  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  149,  insert  between  lines  9  and  10  the  following : 
(d)  Notwithstanding  any  other  provision  of  this  Act,  or  amendment  made  by 
this  Act,  amounts  appropriated  under  title  V  of  the  Federal  Goal  Mine  Health 
and  Safety  Act  of  1969  (as  amended  by  this  Act)  for  research  and  development 
of  advanced  mining  technology  shall  not  be  less  than  the  amounts  appropriated 
for  such  purposes  for  the  fiscal  year  ending  September  30,  1977. 

Mr.  Schmitt.  Mr.  President,  this  amendment  may  be  accepted  by  the 
committee.  I  hope  so.  It  has  to  do  with  factors  relating  to  the  ultimate 
safety  of  miners  in  a  mine. 

As  long  as  those  miners  are  forced  to  enter  mines  in  order  to  ex- 
tract the  minerals  therefrom,  there  will  be  danger.  Many  have  faced  it 
before,  and  many  will  face  it  in  the  future.  In  order  for  the  miners 
ever  to  be  completely  safe,  we  eventually  must  have  technology  in  place 
that  allows  them  to  operate  their  mining  equipment  as  much  as  possible 
from  the  surface  of  the  earth  rather  than  from  beneath  that  surface. 

My  question  to  the  committee  is  this :  Will  the  moneys  that  recently 
have  been  appropriated  for  advance  research  and  development  in  min- 
ing remain  within  the  Department  of  the  Interior  ? 

I  specifically  am  interested  in  the  line  item  referred  to  in  the  recent 
appropriation  for  the  Department  of  the  Interior  called  Mining  Ke- 
search.Tt  amounted  to  $127,635,000,  primarily  for  four  programs :  coal 
mine  health  and  safety  research,  metal  and  nonmetal  health  and  safety 
research,  advanced  coal  mine  technology,  and  advanced  metal  and 
nonmetal  mine  technology. 

Mr.  Williams.  Quite  frankly,  I  missed  the  question.  I  heard  the 
statement,  but  I  missed  the  question. 

Mr.  Schmitt.  I  believe  we  have  some  language  worked  out. 

On  page  13  of  the  committee  report,  we  find  the  following : 

The  health  research  functions  now  performed  by  the  Bureau  of  Mines  with 
regard  to  mine  safety  and  health  will  be  transferred  to  the  National  Institute  of 
Occupational  Safety  and  Health  (NIOSH)  in  the  Department  of  HEW. 

Is  it  the  intent  of  the  bill  that  none  of  the  funds  earmarked  for  mine 
safety  research  under  the  Department  of  the  Interior  line  item 
"Mining  Kesearch"  be  transferred  from  the  Bureau  of  Mines  to 
NIOSH  except  those  funds  authorized  under  the  Metal  and  Nonmetal 
Act  of  1966  specifically  intended  for  health  research. 

Mr.  Williams.  That  is  exactly  right. 

Mr.  Schmitt.  Furthermore,  I  understand  that  this  billhas  no  impact 
on  advance  mining  technology  research  funds  which  are  the  responsi- 
bility of  the  Bureau  of  Mines,  in  the  Department  of  the  Interior. 

Mr.  Williams.  We  did  not  reach  that  at  all.  There  is  no  effect  at  all 
on  that  other  aspect  of  the  Bureau's  work. 

Mr.  Schmitt.  I  thank  the  Senator. 

I  think  the  Senator  also  recognizes  the  importance  of  this  advanced 
technology  work  in  mining  and  in  the  application  of  our  technology 
base  that  has  been  expanding  rapidly  over  the  last  few  decades,  with 
respect  to  the  problems  of  mining.  The  ultimate  goal  of  much  of  that 


932 

research,  I  believe,  has  to  be  to  reduce  the  numbers  of  miners  who  are 
required  within  the  mine  and  to  put  those  miners  at  the  surface,  work- 
ing as  much  as  possible  to  extract  the  minerals  or  the  energy  from  that 
mine  without  being  exposed  to  the  dangers  of  the  mining  operation. 

We  can  see  that  automation  of  existing  technology  is  now  within 
reach.  One  has  only  to  look  at  the  coal  operation  within  coal  mines  to 
see  there  is  a  great  potential  for  automation  in  this  area  and,  as  a  mat- 
ter of  fact,  in  cooperation  with  the  National  Aeronautics  and  Space 
Administration,  the  Bureau  of  Mines  has  been  working  on  specialized 
problems  connected  witli  automation,  such  as  the  development  of  a 
coal  waste  interface  deteetor  that  could  be  used  as  a  primary  sensing 
device  to  achieve  automation.  Coal  transport  from  the  mine  to  the  sur- 
face is  also  something  that  can  use  a  great  deal  of  advanced  research  in 
reliability,  quality  control  and  environmental  technology.  Advanced 
mining  technology  can  develop  to  the  extent  that  we  may  even  reach  a 
point  where  very  gassy  mines  conld  fill  with  methane,  the  gas  that  has 
commonly  been  such  a  danger  when  mixed  with  oxygen  to  miners,  and 
now  may  actually  become  a  resource,  one  that  can  be  extracted  along 
with  coal. 

Without  oxygen,  as  I  am  sure  my  colleagues  are  aware,  the  risk  of 
explosion  is  gone  from  these  methane  leaks. 

We  have  an  even  greater  problem  in  the  western  United  States.  Much 
of  the  coal  in  the  western  United  States  is  extremely  thick  seam,  some 
of  them  up  to  200  feet  thick.  We  presently  have  no  technology  by 
which  we  can  mine  these  seams  underground,  and  until  we  develop 
that  technology,  possibly  through  the  use  of  in  situ  mining  technology, 
it  will  be  impossible  for  us  to  fully  utilize,  the  resources  of  our  coal  in 
the  western  United  States.  It  is  important  to  note  that  that  coal,  being 
predominantly  of  a  low-sulfur  variety,  is  an  integral  part  of  our 
long-term  national  aims  for  environmental  protection. 

Mr.  President,  I  yield  briefly  to  the  Senator  from  Pennsylvania. 

Mr.  Heinz.  Mr.  President,  I  ask  unanimous  consent  that  Mr.  Tom 
Gillesnie  of  my  staff  be  accorded  the  privileges  of  the  floor  during  the 
consideration  of  S.  717. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Williams.  Mr.  President,  will  the  Senator  yield  for  another 
request  of  that  nature  ? 

I  make  the  same  request  for  members  of  our  staff :  Mike  Goldberg, 
Mike  Forscey,  Steven  Paradise,  John  Bother,  Darryl  Anderson,  Don 
Zimmerman,  and  Boy  Wade. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  DeConcini.  Mr.  President,  I  would  like  to  make  the  same  re- 
quest for  John  Mulkey  and  Bomano  Bomani  to  be  granted  the  priv- 
ileges of  the  floor  during  the  debate  on  S.  717. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Schmitt.  Mr.  President,  with  the  colloquy  we  have  just  had 
on  amendment  No.  427  relative  to  the  amounts  appropriated  for 
mine  research  in  the  Department  of  the  Interior,  I  will  withdraw  that 
amendment.  I  request  that  the  amendment  be  withdrawn. 

The  Presiding  Officer.  The  amendment  is  withdrawn. 
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AMENDMENT  NO.    350 

Mr.  Schmttt.  I  believe  under  the  previous  order  I  now  will  call  up 
amendment  No.  350. 

The  Presiding  Officer.  The  clerk  will  report  the  amendment. 
The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  num- 
bered 350. 

Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 
The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  78,  strike  out  lines  12  through  14. 

On  page  78,  line  18,  strike  out  "(2)"  and  substitute  "Sec.  102." 

Beginning  on  line  23,  page  78,  strike  out  through  line  21,  page  79. 

On  page  79,  line  22,  strike  "  (5) "  and  substitute  "  (3) ". 

On  page  80,  strike  lines  8  and  9. 

On  page  80,  line  10,  strike  "(d)(1)"  and  substitute  "(c) ". 

On  page  80,  strike  out  lines  12  through  14. 

On  page  80,  line  21,  insert  "coal"  after  "Each". 

On  page  143,  line  2,  strike  "mine.'."  and  substitute  "mine.". 

On  page  143,  insert  between  lines  2  and  3  the  following : 

"LIMITATIONS 

"Sec.  117.  The  provisions  of  this  title  shall  apply  only  to  coal  mines.". 

Mr.  Schmitt.  Mr.  President,  I  would  also  like  to  correct  one  typo- 
graphical error  on  line  2  of  the  amendment,  the  number  "18"  should  be 
changed  to  "19." 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Schmitt.  Also  I  would  like  to  add  on  page  2  of  my  amendment, 
after  line  7,  the  following : 

In  page  155,  strike  lines  23,  24  and  25. 

The  Presiding  Officer.  "Without  objection,  the  amendment  is  so 
modified. 
The  amendment,  as  modified,  is  as  follows : 

On  page  78,  strike  out  lines  12  through  14. 

On  page  78,  line  19,  strike  out  "  (2) "  and  substitute  "Sec  102.". 

Beginning  on  line  23,  page  78,  strike  out  through  line  21,  page  79. 

On  page  79,  line  22,  strike  "(5)"  and  substitute  "(3)". 

On  page  80,  strike  lines  8  and  9. 

On  page  80,  line  10,  strike  "  ( d )  ( 1 ) "  and  substitute  "(c)". 

On  page  80,  strike  out  lines  12  through  14. 

On  page  80,  line  21,  insert  "coal"  after  "Each". 

On  page  143,  line  2,  strike  "mine'."  and  substitute  "mine". 

On  page  143,  insert  between  lines  2  and  3  the  following : 

"limitation 

"Sec.  117.  The  provisions  of  this  title  shall  apply  only  to  coal  mines.". 
On  page  155,  strike  lines  23,  24,  and  25. 

Mr.  Schmitt.  I  will  explain  those  in  a  moment. 

Mr.  President,  the  purpose  of  this  amendment  is  to  examine  with  my 
colleagues  the  question  of  the  relationship  between  coal  mining  and 
noncoal  mining. 
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To  begin  that  examination  I  would  like  to  ask  the  committee  to 
what  degree  did  they  address  the  technical  nature  of  underground 
mining  as  it  relates  to  the  difference  between  coal  mining,  and  noncoal 
mining. 

The  report  is  not  too  illuminating  on  this  matter,  and  I  again  apolo- 
gize for  not  having  had  the  chance  to  enter  into  discussions  with  the 
committee.  I  wonder  if  the  managers  could  summarize  for  me  and  our 
colleagues  the  degree  to  which  they  addressed  those  technical  aspects 
of  underground  mining. 

The  Presiding  Officer.  The  Senator  from  New  Mexico  has  ad- 
dressed a  question  to  the  managers  of  the  bill,  and  they  may,  perhaps, 
wish  to  respond. 

Mr.  Javits.  Mr.  President,  may  we  hear  the  question?  I  did  not  hear 
it. 

Mr.  Schmitt.  I  am  sorry. 

Mr.  Javtts.  What  amendment  is  before  the  Senate,  Mr.  President? 

Mr.  Schmitt.  The  amendment  is  No.  350. 

Mr.  Javits.  "What  is  the  question  ? 

Mr.  Sciimitt.  I  apologize  to  the  Senator  from  New  York.  I  am  try- 
ing to  establish  through  colloquy  some  agreement  so  that  some  of  these 
amendments  can  be  satisfied  without  a  vote.  In  this  particular  case, 
however,  I  have  a  feeling  we  will  need  a  vote. 

First  of  all,  I  would  like  to  have  the  committee  describe  in  summary 
form  to  what  degree  they  addressed  the  technical  nature  of  under- 
ground mining  and,  in  particular,  how  underground  mining  of  coal 
differs  from  that  of  underground  mining  of  noncoal  material. 

Mr.  Javtts.  If  the  Senator  would  proceed  we  would  ask  him  to  yield 
in  a  minute  and  give  him  those  answers. 

Mr.  Schmitt.  While  waiting  for  an  answer,  I  would  like  to  empha- 
size to  my  colleagues  that  there  are  major  differences  between  the  min- 
ing of  coal  nnd  noncoal  materials.  There  are  some  general  factors  that 
apply  to  both  types  of  general  categories  of  mining. 

For  example,  where  there  is  rock  pressure  which  occurs  beneath  the 
surface :  the  problem  of  spalling  of  rocks  in  open  areas;  and  the  prob- 
lem of  flowage  of  rocks  into  those  areas,  which  become  very  important 
the  deeper  you  go. 

Obviously,  wherever  there  is  an  opening  within  the  surface  gravity 
is  a  problem,  particularly  in  that  it  can  result  in  cave-ins  and  particu- 
larly where  certain  types  of  rocks  are  soft  or  fractured  so  cave-in  be- 
comes a  problem. 

Underground  water,  as  the  committee  well  knows  from  recent  dis- 
asters, can  be  a  tremendous  problem. 

They  have  the  problem  of  equipment  failures,  communication  prob- 
lems between  people  within  a  mine,  as  well  as  from  the  mine  to  the  sur- 
face. Perhaps  most  common  of  all  problems  is  the  management  of  min- 
ing accidents ;  and  with  all  mining  problems  is  the  ever-present  and, 
unfortunately  often  unavoidable,  human  error.  These  are  general  fac- 
tors which  I  am  sure  the  committee  is  well  aware  of.  What  may  be  more 
critical  to  the  particular  problems  of  the  bill,  however,  is  what  are  the 
differences  between  coal  and  noncoal  mining  operations. 

Would  the  committee  care  to  summarize  the  degree  to  which  those 
were  discussed  within  the  committee  hearings  ? 
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Mr.  Williams.  I  think  it  is  evident  even  to  a  layman  that  there  are 
differences  in  the  conditions  that  confront  the  hard  rock  mining  com- 
munity underground  and  the  coal  mine  community  underground. 

Our  purpose  is  not  to  create  the  standards  for  safety  and  health  in  the 
mine.  What  we  are  doing  here  is  bringing  to  the  hard  rock,  the  metal- 
nonmetallic  mining  industry,  the  opportunity  to  have  standards  that 
are  necessary  to  deal  with  and  reflect  the  different  hazards. 

It  is  not  our  purpose  to  create  the  standards  but  to  create  the  admin- 
istrative machinery  for  those  who  understand  what  is  needed  to  then, 
promulgate  standards  for  safety. 

The  Senator  is  absolutely  right,  he  is  correct.  The  conditions  are  dif- 
ferent, and  a  standard  that  might  apply  in  a  coal  mine  that  deals  with, 
roof  support,  is  a  different  standard  from  that  which  might  apply  to 
roof  support  in  a  hard  rock  mine.  I  do  not  know  that,  but  that  is  why 
those  who  understand  the  difference  in  the  nature  of  the  danger  can 
promulgate  the  different  standards  which  will  meet  the  requirements 
of  protecting  miners  from  that  particular  hazard. 

Mr.  Schmitt.  Is  the  chairman  saying  there  is  discretion  within  the 
legislation  for  the  Secretary  to  take  into  account  these  differences,  dif- 
ferences between  coal  and  noncoal  mining  and,  if  so,  could  that  be 
pointed  out?  I  have  not  been  able  to  determine  that  that  discretion 
exists. 

Mr.  Williams.  The  bill  as  drafted  accepts  standards  that  are  now  in 
place.  Those  that  are  mandatory  are  continued  as  mandatory  stand- 
ards. A  mandatory  standard  in  coal  will  continue  as  a  standard  appli- 
cable to  coal  mines  until  such  time  as  the  Secretary  finds  that  it  can  be 
improved. 

Over  on  the  other  side,  in  metal  and  nonmetallic  mining,  where  there 
are  fewer  mandatory  and  more  advisory  standards,  those  standards  are 
continued,  but  with  the  expectation  that  mandatory  standards  will 
replace  them  as  soon  as  the  Secretary  can  promulgate  them. 

I  want  to  make  it  clear  here,  as  I  believe  is  apparent  from  our  report, 
that  standards  that  apply  in  a  coal  mine  are  not  standards  that  are  to  be 
uniformly  applied  in  a  noncoal  mine.  So  we  do  not  have  a  uniformity  of 
standards. 

What  we  do  achieve  with  this  legislation  is  a  uniform  method  of 
arriving  at  standards  in  terms  of  procedure.  The  bill  does  not  require 
uniform  standards  but  rather  a  uniform  procedure  for  arriving  at 
standards. 

Mr.  Schmitt.  I  thank  the  chairman  for  his  remarks,  but  I  am  still 
uncertain  whether  a  standard  would  be  applicable  only  to  coal  minesT 
for  example,  the  control  of  explosive  gases  would  have  to  be  adhered  to 
in  underground  metal  and  nonmetal  mines  where  there  was  not  even  a 
remote  possibility  of  explosive  gases  appearing. 

Mr.  Williams.  The  answer  is  the  "standard  will  not  apply  except 
where  it  is  explicitly  stated  to  be  applicable.  The  coal  mine  standards 
do  not  automatically  under  this  bill,  if  it  becomes  law,  apply  to  metal 
and  nonmetal  mines. 

May  I  just  go  back  ? 

Mr.  Schmitt.  Yes. 

Mr.  Williams.  The  Coal  Mine  Health  and  Safty  Act  was  enacted  in 
1969.  We  had  prior  to  that  the  Metal  and  Nonmetallic  Act  of  1966, 
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which  was  very  broad,  very  general,  not  very  specific.  When  we  got  to 
legislating  definitively  in  the  coal  mine  area  in  1969,  quite  frankly  we 
knew  that  for  coal  mining  we  had  to  be  a  lot  more  specific  than  we 
realized  we  had  been  back  in  1966  in  the  metal-nonmetal  mines,  and  we 
did  specify  in  law  certain  requirements  that  had  to  be  there.  As  a  matter 
of  fact,  we  approached  standard  making  under  law. 

That  is  when  we  put  in  a  schedule  of  permitted  methane  gas  and  the 
amount  of  air  that  had  to  pass  over  the  face  where  the  mining  was  actu- 
ally done.  But  that  is  not  what  we  are  doing  here  in  this  bill.  We  are  not 
establishing  standards. 

We  are  establishing  procedures  and  the  Secretary  under  standards 
setting  will  say  what  is  permitted  in  terms  of  gas,  what  is  required  in 
terms  of  ventilation,  and  it  will  be  different  in  coal  mines,  I  am  certain, 
than  in  metal-nonmetal  mines. 

It  might  well  be  that  there  are  certain  mining  processes  in  noncoal 
that  have  common  problems  in  terms  of  gas,  and  I  would  imagine  that 
standards  and  requirements  could  be  close.  But  there  is  no  uniform 
application  of  coal  mine  standards  to  noncoal  mines  contemplated. 

Mr.  Schmitt.  Before  we  pursue  this  further,  I  yield  to  the  Senator 
from  Maryland  for  a  unanimous-consent  request. 

Mr.  M.vn n.\s.  Mr.  President,  I  ask  unanimous  consent  that  Mr. 
Joseph  diGenova  have  the  privilege  of  the  floor  during  debate  on  this 
bill  and  votes  thereon. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Mathtas.  I  thank  the  Senator. 

Mr.  Schmitt.  I  am  gratified,  as  I  said,  by  the  chairman's  remarks, 
but  there,  for  some  reason,  seems  to  be  a  great  misunderstanding  on 
this  point  not  only  within  the  Senate,  but  also  within  the  community 
outside  the  Senate,  and  a  feeling  that  the  Secretary  will  be  authorized 
by  this  bill  to  apply,  indiscriminately,  standards  to  both  coal  and 
noncoal  mines  where  there  is  no,  what  is  sometimes  called,  vertical 
separation  of  the  application  of  the  standards.  I  hope  what  the  Sen- 
ator is  saying  is  that,  if  legislative  history  should  so  show  that  in  fact, 
the  Secretary  is  obligated  to  the  extent  feasible  and  appropriate  to 
establish  a  vertical  separation  of  standards  between  coal  and  noncoal 
mining  operations. 

Mr.  Williams.  Mr.  President,  will  the  Senator  yield  for  a  response  ? 

Mr.  Schmitt.  I  yield. 

Mr.  Williams.  In  title  III,  section  301(b)  (1)  should  clarify  this. 
If  there  is  any  ambiguity,  it  should  be  clarified  now.  That  section 
clearly  states  there  that 

Mr.  Schmitt.  What  page  ? 

Mr.  Williams.  Page  144  of  the  bill : 

(b)  (1)  The  mandatory  standards  relating  to  mines,  issued  by  the  Secretary 
Of  the  Interior  under  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and 
mandatory  health  and  safety  standards  and  regulations  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the  date  of  enactment 
of  this  Act  shall  remain  in  effect  as  standards  and  regulations  applicable  to  metal 
and  nonmetallic  mines  and  to  coal  mines  respectively  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  until  modified,  amended,  or  revoked  in  accordance 
with  the  provisions  of  this  Act. 

So,  after  the  enactment  of  this  legislation,  each  area  retains  its 
standards.  They  go  forward.  There  is  no  mixing.  There  is  the  vertical 
separation. 
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Mr.  Schmitt.  If  the  Senator  will  permit,  there  is  under  the  section 
he  read  and  as  we  understood  it  previously,  vertical  separation  in 
existing  standards.  The  question  is  what  about  vertical  separation  of 
new  standards  that  may  be  promulgated  by  the  Secretary  ? 

Mr.  Williams.  In  the  future,  then,  the  procedures  for  standard- 
making  would  be  those  provided  by  this  bill.  These,  of  course,  provide 
for  the  full  and  fair  consideration  that  we  expect  in  standard-setting 
imder  any  agency  of  Government.  First,  the  proposal  and  then  the 
full  opportunity  for  discussion  of  that  proposal  together  with,  as  we 
have  included  in  this  bill,  the  advice  of  the  advisory  committees  includ- 
ing representatives  from  the  industry  even  before  the  long  rulemaking 
process  that  would  follow  before  any  standard  would  be  put  in  effect. 
Certainly  in  that  process  no  standard  developed  for  coal  which  would 
have  no  applicability  to  silver  could  make  it  as  a  rule.  There  is  no 
doubt  about  it. 

Mr.  Schmitt.  The  chairman  is  unwilling,  as  I  take  it.  to  direct  the 
Secretary  to  make  a  policy  to  maintain  wherever  feasible  and  prac- 
ticable the  vertical  separation  of  these  standards. 

If  I  may  at  this  point,  let  me  just  list  some  of  the  basic  differences 
between  these  two  types  of  mining  operations. 

In  coal,  generally,  not  exclusively,  we  are  dealing  with  explosive 
gases,  explosive  dust,  coal  dust  as  a  breathing  hazard,  and  we  are 
dealing  in  many  cases  with  very  thin  seams  that  require  special  min- 
ing techniques.  We  are  dealing  with  soft,  low-strength  rocks,  gen- 
erally, though  not  always,  fairly  close  to  the  surface.  In  surface 
mining  we  are  dealing  with  strip  mining  rather  than  deep  open 
pit  mining.  We  are  dealing  very  often  with  a  high  flow  of  material 
from  within  the  mine  to  outside.  We  are  mining  large  volumes  of 
material. 

In  the  noncoal  area,  more  often  than  not,  if  we  have  a  gas  problem, 
it  is  a  toxic  gas,  not  an  explosive  gas.  Occasionally  one  will  run  into 
explosive  gas  situations,  and  they  should  be  covered.  We  are  dealing 
with  the  breathing  of  toxic  elements ;  we  are  dealing  also  with  breath- 
ing of  silica  dust  as  distinguished  from  coal  dust:  and  we  are  dealing 
with  radioactive  elements  in  many  cases.  We  are  dealing  with  drilling 
and  blasting:  operations  much  more  often  than  with  coal  operations, 
where  continuous  mining  is  more  and  more  the  case.  We  are  dealing 
with  deep,  open-pit  mines,  which  involve  major  problems  of  the 
structure  of  walls,  for  example,  which  are  not  generally  found  in  the 
strip  mining  of  coal.  In  many  mines,  even  with  open-pit  mining,  we 
are  dealing  with  very  high  temperatures,  much  higher,  usually,  than 
we  deal  with  in  the  case  of  coal. 

So.  in  those  two  respects,  I  think  it  is  clear  that  there  is  a  need  for 
vertical  separation,  at  least  in  mandatory  regulations,  on  the  part  of 
the  Secretarv  and  his  designated  officials,  and  to  maintain  vertical 
separation  of  procedures  insofar  as  possible :  otherwise,  we  are  going 
to  permit  the  bureaucracy  to  apply  the  rules  developed  for  one  mining 
operation  across  the  board.  I  think  that  would  be  an  extremely  unfor- 
tunate precedent  and  event,  because  it  would  generally  raise  the  cost 
of  mining  and  not,  in  fact,  contribute  to  safety.  It  may  in  some  cases 
detract  from  safetv. 

Mr.  Williams.  Mr.  President,  I  could  not  agree  more  that  we  should 
avoid  any  wholesale  application  of  the  standards  directed  toward  one 
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situation,  for  example,  coal  mining,  and  have  them  apply  to  an  area 
where  they  do  not  belong  at  all.  As  far  as  practicable,  certainly,  they 
will  be  separate. 

If  some  standards  are  promulgated,  dealing  with  noncoal  mining 
that  do  not  belong  there,  that  are  appropriate  for  coal  but  not  for  hard 
rock;  and  the  promulgation  of  such  standard  is  done  capriciously  and 
is  clearly  unwise,  there  are  procedures  in  the  standard-making  process 
to  correct  any  error.  The  whole  standard-making  procedure  is  designed 
to  insure  that  the  standard  promulgated  will  be  applicable  to  the  type 
of  operation  which  is  generous.  If  any  interested  party  disagrees  with 
the  application,  he  can  take  the  matter  to  the  circuit  court. 

Mr.  Schmitt.  One  further  brief  comment:  I  think  it  is  important, 
wherever  possible  in  the  legislative  process,  that  we  remove  any  re- 
quirement for  these  problems  to  be  resolved  in  the  courts  and  within 
the  administrative  processes;  but  where  we  can,  let  us  try  to  establish 
the  appropriate  guidelines,  so  that  we  do  not  otherwise  expand  the  need 
for  a  major  bureaucracy  and  more  and  more  judicial  action.  The 
basic  thrust  of  the  amendment  that  the  Senator  from  Xew  Mexico  has 
offered  is  to  try  to  go  back  where  I  believe  we  have  been  for  decades, 
in  recognizing,  under  separate  acts,  that  there  are  major  necessary 
differences  between  coal  and  noncoal  mining. 

I  am  not  going  to  stand  here  and  belabor  the  matter,  except  to  repeat 
that  what  is  at  stake  is  the  health  and  safety  of  the  men  and  women 
that  come  under  each  one  of  these  laws.  However,  I  shall  attempt  to 
justify  the  necessity  or  separate  acts.  The  thrust  of  the  amendment  is 
not  necessarily  to  maintain  separate  operations,  and  legislation  with 
respect  to  coal  and  noncoal  mining,  but  to  follow  in  the  steps  of  the 
committee  in  its  distinguished  attempt  to  improve  safety  in  both 
mining  operations. 

I  yield  to  the  Senator  from  Xew  York. 

Mr.  Javits.  In  respect  to  the  latter  argument  made  by  the  Senator, 
we  are  persuaded  that  the  only  way  you  are  going  to  get  effective 
safety  and  health  for  all  miners  is  to  put  them  under  one  standard, 
precisely  because  the  Metallic  and  Non-Metallic  Safety  Act  has  so 
lagged  behind  the  times  in  respect  of  mandatory  health  and  safety 
standards  that  it  would  take  years  to  catch  up.  The  best  evidence  of 
that  is  the  Comptroller  General. 

We  are  not  blind  to  the  fact  that  there  are  many  areas  where  there 
needs  to  be  separation  between  coal  mining  and  other  mining,  where 
the  situation  is  not  the  same  or  analogous.  Where  the  situation  is  the 
same  or  analogous,  uniform  regulations  should  obtain. 

I  think  the  intent  is  clear  that  where  the  problem  is  not  the  same  and 
there  should  be  a  distinction,  a  distinction  should  be  made. 

Let  me  call  the  Senator's  attention  to  these  words.  If  he  will  turn 
to  page  144  of  the  bill,  section  301  (b)  (1) ,  the  language  reads,  particu- 
larly at  lines  18  and  19 — it  begins  at  line  12 : 

The  mandatory  standards  relating  to  mines,  issued  by  the  Secretary  of  the 
Interior 

Then  it  cites  the  acts,  and  going  on  down  to  line  16: 

which  are  in  effect  on  the  date  of  enactment  of  this  Act  shall  remain  in  effect. 

And  here  are  the  pertinent  words : 
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as  standards  and  regulations  applicable  to  metal  and  nonmetallic  mines  and  to 
coal  mines  respectively 

Those  words,  it  seems  to  me,  are  the  key.  In  other  words,  the  separa- 
tion is  maintained  at  that  point. 

Mir.  Semi rrr.  Mr.  President,  will  the  Senator  yield  at  that  point  ? 

Mr.  Javtts.  Yes. 

Mr.  Scmrrrr.  I  recognize  that,  and  I  commend  the  committee  for 
that  action.  My  problem  is  that  it  does  not  say  that  any  future  stand- 
ards will  also  be  so  separated.  If  the  committee  is  willing  to  expand 
the  intent  of  the  act 

Mr.  Javtts.  In  the  first  place,  I  do  not  wish  to  be  taken  to  agree  with 
the  Senator  in  any  way  that  in  order  to  provide  intelligent  regulation 
for  noncoal  mines,  we  need  two  separate  statutes.  Some  standards  may 
be  applicable  to  coal  mines  which  are  not  applicable  to  other  types  of 
mines,  and  certainly  this  expression  as  to  the  existing  situation  is  very 
clear.  But  it  seems  to  me  that  when  we  go  on  and  deal  with  the  estab- 
lishment of  other  or  new  standards  which  are  contained  in  section 
301  (b)  (2) ,  we  clearly  refer  back  to  the  pattern  which  exists  as  of  this 
particular  time. 

I  am  perfectly  willing,  myself,  and  I  hope  my  colleagues  might 
join  me,  to  make  clear  in  the  legislative  history  that  we  intend  that 
there  is  no  requirement  either  that  the  standards  be  uniform  for  coal 
and  other  mines,  or  that  they  should  not.  It  is  a  pragmatic  process, 
depending  on  the  nature  of  the  standard,  and  we  would  expect  that  the 
separation  should  generally  prevail. 

I  point  to  our  summary  which  is  contained  in  the  committee  report 
on  S.  717  at  page  11.  If  the  Senator  will  look  at  that  third  paragraph 
under  the  heading  "Mine  Safety  and  Health  Standards"  he  will  find 
the  sentence : 

Separate  standards  are  to  prevail  for  the  coal  and  noncoal  segments  of  the 
industry,  generally. 

It  is  my  definite  feeling  that  just  as  that  may  be  applicable  to  coal 
alone,  it  should  also  be  applicable  to  metallic  and  nonmetallic  mines. 
Separate  standards  are  to  prevail  generally,  but  where  there  can  bei 
a  common  standard,  the  responsibility  will  be  to  demonstrate  that  a 
common  standard  is  feasible,  and  the  test  is  feasibility.  It  is  a  prag- 
matic test.  That  is  the  way  I  understand  this  law. 

I  do  not  believe  any  of  us  intend  that  we  are  suddenly  going  to  lump 
all  kinds  of  mines  together  and  every  regulation  is  an  across-the-board 
basis  for  everybody.  I  believe  that  would  be  ridiculous  on  its  face.  We 
have  no  such  design.  I  believe  the  scheme  of  the  legislation  spells  that 
out. 

Mr.  TViLLiAirs.  Quite  frankly,  I  was  surprised  to  hear  that  there 
might  be  some  misunderstanding  that  there  might  be  a  lumping  of 
standards  in  nonregulated  areas.  If  that  paragraph  of  the  law  is  not 
clear,  certainly  the  report  makes  it  abundantly  clear,  in  my  judgment. 

Mr.  Schmttt.  I  believe  the  committee  has  gone  a  long  way  to 
allay  the  concerns  that  have  been  expressed  to  me.  I  regret  not  having 
more  explicit  statements  such  as  the  committee  has  made  with  respect 
to  future  standards  which  may  be  promulgated  by  the  Secretary. 
I  am  surprised  that  the  committee  has  not  received  mail  as  I  have 
received,  where  this,  almost  above  all  other  concerns,  was  the  dominant 
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concern,  that  metal  and  nonmetal  mines  would  be  subject  to  the  same 
kinds  of  standards  which  would  be  appropriate  for  coal,  across  the 

board.  ... 

In  a  State  like  New  Mexico,  where  so  much  of  our  activity  is  related 
to  metal  and  nonmetal  mining,  it  is  extremely  important  to  have  this 
kind  of  colloquy  and  establish  this  kind  of  legislative  history. 

I  might  say  that  in  a  subsequent  amendment  we  will  also  get  into 
the  discussion  of  whether  the  Department  of  Labor  or  the  Department 
of  the  Interior  is  the  appropriate  vehicle  to  accomplish  the  purposes 
of  the  act. 

The  history  of  the  Department  of  Labor  in  activities  related  to  health 
and  safety  does  raise  some  questions  in  my  mind  and  in  the  minds 
of  many  others  about  the  appropriateness  of  their  activities  in  this 
area.  I  will  reserve  that  subject  to  a  separate  discussion,  and  say  that 
I  believe  it  is  absolutely  necessary  to  insure  that  the  promulgation  of 
standards  and  the  enforcement  of  standards  are  done  without  any  deg- 
radation in  their  effectiveness  so  as  to  insure  that  there  are  safe  and 
healthful  conditions  in  the  mines. 

I  wonder  if  the  committee  would  be  willing  to  put  off  consideration 
and  see  if  our  staffs  can  adjust  language  within  title  III  which  carries 
the  intent,  of  section  301(b)  (1)  from  the  past,  into  the  present  and 
into  the  future. 

Mr.  Javttb.  Mr.  President,  if  the  Senator  will  yield,  it  seems  to  me 
that  the  committee,  and  Senator  Williams  and  I  agree,  by  saying  that 
the  term  used  on  page  144,  which  I  herewith  state  again,  to  wit,  the 
word  "respectively"  as  applicable  to  metal  and  nonmetallic  mines  and 
to  coal  mines  as  it  relates  to  past  mandatory  standards,  also  carries 
over  into  future  mandatory  standards.  That  is  the  purpose  and  intent 
of  this  legislation,  and  that  is  the  way  this  legislation  is  to  be  read. 
That  is  the  meaning  of  the  elimination  of  the  word  "coal,"  which  is 
eliminated  whenever  it  appears  by  section  102(a)(1)  of  this  bill  at 
page  78,  whenever  it  appears  in  the  objectives  of  the  Coal  Mine  Act, 
which  are  sections  2  (a)  to  (g)  of  that  act.  The  insertion  of  the  words 
which  appear  on  page  82  on  line  2,  the  words  being  "the  objectives  of 
this  act,"  within  the  context  beginning  on  page  81,  line  17 : 

Whenever  the  Secretary,  upon  the  basis  of  information  submitted  to  him  in 
writing  by  an  interested  person,  a  representative  of  any  organization  of  employ- 
ers or  employees,  a  nationally  recognized  standards-producing  organization,  the 
Secretary  of  Health,  Education,  and  Welfare,  the  National  Institute  for  Occupa- 
tional Safety  and  Health,  or  a  State  or  political  subdivision,  or  on  the  basis  of 
information  developed  by  the  Secretary  or  otherwise  available  to  him  determines 
that  a  rule  should  be  promulgated  in  order  to  serve  the  objectives  of  this  act, 

Therefore  means  that  the  legislative  purpose  is  to  treat  the  coal  and 
the  metallic  and  nonmetallic  mines  respectively,  wherever  and  when- 
ever in  the  promulgation  of  a  standard  there  is  pragmatically  a  proper 
base  for  separation. 

It  seems  to  me  that  that  is  so  clear  a  definition  of  the  purpose  and 
the  form  of  this  legislation  as  to  be  unmistakable  to  any  regulatory 
body.  I  gather  my  colleague  (Mr.  Williams)  concurs  in  that  statement. 

Mr.  Williams.  Yes,  the  statement  of  the  Senator  from  New  York 
bears  out  what  has  been  clearly  the  thought  we  put  into  the  bill,  which 
was  reflected  in  the  report.  There  is  this  logical  separation.  There  is 
no  bringing  together  of  the  standards.  Again  I  would  like  to  repeat, 
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bringing  together  for  all  of  mining  procedures  to  arrive  at  standards 
but  not  the  substance  of  the  standards. 

Mr.  Schmitt.  I  thank  the  Senators  for  their  clarification.  To  be 
sure  I  understand  the  interpretation  of  the  Senator  from  New  York 
and  the  meaning  of  several  sections  of  the  act,  it  would  be  roughly  the 
same  as  if  the  act  read  at  some  point :  "where  applicable  and  appro- 
priate, the  Secretary  shall  recognize  the  essential  differences  between 
coal  and  noncoal  mining  and  coal  and  metal  and  nonmetallic  mines  in 
promulgating  future  standards  and  regulations  under  the  act." 

Mr.  Javits.  It  seems  to  me  that  that  expresses  the  purpose  in  some- 
what different  words  but  exactly  the  same  purpose  and  intent  as  I  have 
described. 

Mr.  Williams.  I  agree.  Out  of  that,  I  think  it  has  certainly  clarified 
this.  There  should  be  no  misunderstanding. 

Mr.  Schmitt.  I  appreciate  that  consideration.  With  that  history 
established,  I  hope  we  do  not  come  back  with  some  kind  of  oversight 
hearings  and  have  to  ask  the  Secretary  why  he  has  promulgated  unreal- 
istic standards  or  regulations  for  both  coal  and  noncoal  mining. 

Mr.  Javets.  These  words  will  be  permanently  of  record  long  after 
I  am  gone  and  they  will  speak  eloquently.  They  are  very  precise. 

Mr.  Schmitt.  I  appreciate  that. 

Mr.  President,  I  will  withdraw  amendment  350  from  consideration. 

The  Presiding  Officer.  Without  objection,  the  amendment  is  with- 
drawn. 

Mr.  Church.  Mr.  President,  I  rise  in  strong  opposition  to  this 
amendment.  It  strikes  at  the  very  heart  of  this  bill,  for  it  would 
exclude  from  its  protection  those  who  labor  in  our  Nation's  hard-rock 
mines. 

While  the  modifications  which  S.  717  would  make  to  coal  mine  health 
and  safety  are  sorely  needed,  the  main  goal  of  this  bill  is  the  improve- 
ment of  the  health  and  safety  of  our  Nation's  hard-rock  miners.  The 
committee's  oversight  of  mine  health  and  safety  clearly  indicates  that 
it  is  this  segment  of  the  mining  industry  that  most  urgentlv  requires 
legislative  improvements.  The  Metal  Act  is  a  weak  sister  to  the' Coal 
Act,  and  its  rehabilitation  is  essential. 

Do  we  need  witness  further  mine  tragedies  before  we  act  to  rectify 
the  weaknesses  in  our  mine  safety  laws?' I,  for  one,  have  not  forgotten 
the  tragic  Sunshine  Mine  disaster  nearl  Kellogg,  Idaho,  in  1972.  It  is 
entirely  possible  that  the  death  of  those  91  men  could  have  been  pre- 
vented had  adequate  safety  standards  and  enforcement  procedures 
then  been  in  effect. 

The  Metal  Act  has  proved  inadequate  in  protecting  miners  from 
health  and  safety  hazards.  Standards  under  the  act  are.  for  the  most 
part,  advisory,  and  the  failure  to  comply  with  them  does  not  place  the 
operator  in  violation  of  the  act.  More  disturbing  is  the  fact  that  en- 
forcement of  mandatory  standards  has  been  haphazard  at  best. 

The  act  fails  to  even  mention  the  need  to  protect  a  miner's  health.  It 
maintains  a  laborious  and  often  interminable  standard-making  proce- 
dure. Inspections  under  the  Metal  Act  of  underground  mines  are  re- 
quired only  once  a  year.  The  act  provides  for  no  penaltv  other  than 
the  seldom-used  closure  orders  in  imminent  danger  and  failure-to- 
abate  situations. 
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One  of  the  most  glaring  deficiencies  under  the  Metal  Act  is  that  even 
after  the  Sunshine  Mine  disaster,  there  still  is  no  requirement,  for  a 
•comprehensive  safety  training  program.  If  such  a  program  had 
existed  at  Sunshine  in  197*2,  many  lives  might  have  been  saved. 

Yet,  despite  all  of  these  deficiencies,  there  are  still  those  who  main- 
tain that  there  is  no  need  to  upgrade  the  Metal  Act.  They  ignore  the 
fact  that  the  improvement  in  reducing  the  rate  of  fatalities  and  serious 
injuries  under  the  Coal  Act  has  been  twice  as  great  as  the  Metal  Act. 
The  better  record  is  due  in  large  part  to  the  statutory  design  of  the 
Coal  Act.  I  think  our  hardrock  miners  deserve  the  same  results  that 
our  coal  miners  get. 

Another  argument  advanced  by  those  who  oppose  the  safety  um- 
brella envisioned  in  this  legislation  is  that  it  would  preclude  ''flexibility 
in  the  formulation  and  enforcement  of  standards."  Mr.  President,  such 
arguments  are  without  foundation. 

First  of  all,  the  enforcement  procedures  under  the  Metal  Act  are 
inherently  inflexible.  The  reality  of  the  situation  is  that  the  act  had  no 
meaningful  sanctions,  at  least  none  that  have  been  utilized  with  any 
regularity.  There  is  not  flexibility :  that  is  impotency. 

In  addition,  there  is  nothing  in  this  bill  which  precludes  flexibility 
in  standard  making.  The  committee  has  specifically  drawn  up  a  rule- 
making process  which  will  produce  standards  designed  to  meet  specific 
hazards  in  differing  mining  operations  by  producing  tailored  stand- 
ards. Where  the  safety  hazards  differ,  then  so  shall  the  standards. 

In  testimony  before  the  committee  during  hearings  on  the  predeces- 
sor to  this  bill,  a  representative  of  the  American  Mining  Cong 
stated  that  "most  accidents  are  caused  by  the  unsafe  acts  of  men.  not 
the  absence  of  regulation.*'  This  callous  remark  ignores  the  facts.  It  was 
not  the  miners  who  failed  to  provide  an  alternative  escape  route  at  the 
Sunshine  mine;  it  was  not  the  men  who  distributed  self-rescuers 
without  instruction  in  their  use.  The  entrapment  of  the  miners  at  Sun- 
shine was  directly  related  to  the  absence  of  a  comprehensive  safety 
program,  not  the  actions  of  miners. 

In  1966  the  Senate  Labor  Committee  said  that  the  lack  of  safety  in 
the  extractive  industry  was  alarming — it  remains  so  today.  Unless  we 
act  decisively,  we  risk  the  lives  of  those  who  work  our  Nation's  mines. 
I  realize  that  by  passing  a  law  we  can  not  guarantee  that  accidents  will 
cease.  But  we  do  have  an  obligation  to  provide  a  workable  legislative 
framework  that  contains  the  essential  ingredients  to  safeguard  a  rea- 
sonable level  of  health  and  safety  in  our  Nation's  mines  that  one  would 
expect  of  an  advanced  industrialized  nation. 

Mr.  Schmitt.  Under  the  previous  order,  I  now  will  call  up  another 
amendment.  I  ask  unanimous  consent  that  the  Senator  from  North 
Carolina  might  call  up  an  amendment  at  this  point  without  the  Sena- 
tor from  New  Mexico  losing  his  privileges  under  the  previous  order. 

The  Presiding  Officer.  The  Senator  from  North  Carolina  is  not  to 
be  seen. 

Mr.  Schmitt.  If  the  Chair  will  permit  me,  the  Senator  from  North 
Carolina  wishes  to  bring  an  important  item  to  the  consideration  of  the 
Senate.  If  he  appears  here.  I  shall  allow  him  to  do  that.  It  is  an  item 
related  to  the  question  of  the  relationship  between  the  Federal  Govern- 
ment and  State  governments  under  this  act. 
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Since  lie  is  not  available,  I  shall  withdraw  that  request  and  continue 
with  amendment  No.  352. 

Mr.  Robert  C.  Byrd.  Mr.  President,  will  the  Senator  yield  ? 

Mr.  Schmitt.  I  am  happy  to  yield  to  the  distinguished  majority 
leader. 

Mr.  Robert  0.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
following  the  disposition  of  the  seven  amendments  to  be  offered  by 
Mr.  Schmitt  that  Mr.  Helms  be  recognized  for  the  purpose  of  calling 
up  four  amendments.  Further,  I  ask  unanimous  consent  that  no  rollcall 
votes  occur  after  the  hour  of  7  p.m.  on  today,  except  on  any  amend- 
ments by  Mr.  Schmitt  not  previously  disposed  of. 

I  ask  further  unanimous  consent,  Mr.  President,  that  at  the  hour  of 
9 :30  a.m.  tomorrow,  Mr.  Hatch  be  recognized  to  call  up  his  amend- 
ments, and  that  after  the  disposition  of  the  Hatch  amendments  either 
Mr.  McClure  or  Mr.  Helms  be  recognized  to  call  up  their  amendments, 
and  that  upon  the  disposition  of  the  amendments  of  either  Mr.  Hatch 
or  Mr.  McClure,  the  other  be  recognized  to  call  up  his  amendment  or 
amendments. 

Mr.  Javits.  Mr.  President,  reserving  the  right  to  object,  and  I  shall 
not  object,  I  just  want  to  be  sure  to  ask  the  majority  leader,  if  I  could 
have  his  attention,  as  the  acting  minority  leader  that  we  do  not  know 
but  other  amendments  may  be  forthcoming.  For  example,  we  have  one 
here  from  Senator  DeConcini  and  also  it  will  be  understood  and  there 
is  not  anything  in  the  unanimous  consent  that  we  be  sure  to  accom- 
modate other  Members  as  well.  We  do  not  want  to  shut  them  out 

Mr.  Robert  C.  Byrd.  No. 

Mr.  Javits  [continuing].  Because  we  have  a  stated  time  to  vote  at 
the  end  of  tomorrow. 

Mr.  Robert  C.  Byrd.  Yes ;  the  Senator  is  correct. 

This  would  order  the  sequence  of  amendments  by  Messrs.  Schmitt, 
Helms,  and  McClure. 

Mr.  Javits.  I  thank  my  colleague. 

Mr.  Robert  C.  Byrd.  I  made  an  error,  Mr.  President. 

Upon  the  disposition  of  the  amendments  of  either  Mr.  Helms  or  Mr. 
McClure  the  other  be  recognized  to  call  up  his  amendment  or  amend- 
ments. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Robert  C.  Byrd.  I  thank  the  Senator  from  New  Mexico. 

AMENDMENT  NO.    352 

Mr.  Schmitt.  Mr.  President,  I  call  up  Amendment  No.  352,  and 
ask  that  it  be  stated. 

The  Presiding  Officer.  The  amendment  will  be  stated. 

The  second  assistant  legislative  clerk  read  as  follows: 

The  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  No.  352. 

Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  pa?e  83,  line  15,  insert  the  following  after  the  period:  "To  the  extent 
practicable  and  appropriate,  the  Secretary  shall  publish  along  with  each  pro- 
posed rule  an  economic  impact  analysis  which  takes  into  account,  for  each  rule 
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proposed  (including  any  alternatives  considered),  the  cost  impact  on  and  benefits 
to  consumers,  wage  earners,  businesses,  markets,  and  Federal,  State,  and  local 
governments,  and  the  effects  on  productivity,  competition,  supplies  of  important 
manufactured  products  or  services,  employment,  and  energy  resource  supply  and 
demand.  In  the  event  the  Secretary  finds  that  it  is  impractical  or  inappropriate  to 
submit  the  information  required  hereunder,  the  Secretary  shall  submit  a  state- 
ment as  to  why  he  cannot  so  comply.". 

Mr.  Schmitt.  Mr.  President,  this  amendment  would  require  the 
Secretary  of  Labor,  when  promulgating  new  standards  under  the  act, 
to  the  extent  practicable  and  appropriate,  to  publish  in  the  Federal 
Kegister  an  economic  impact  analysis  of  each  proposed  rule  and  of 
each  alternative  that  may  be  considered. 

Each  economic  impact  analysis  will  estimate  the  costs  vs.  benefits  of 
each  proposed  standard  to  consumers,  businesses,  markets  and  Federal, 
State  and  local  governments,  as  well  as  the  effects  on  productivity,  com- 
petition, supplies  of  important  manufactured  products  or  services,  em- 
ployment and  energy  reserves  supply  and  demand.  If  he  cannot  supply 
the  information,  the  Secretary  must  explain  why. 

The  purpose  of  this  amendment  is  to  make  sure  that  the  Labor  De- 
partment will  carefully  consider  the  impact  of  proposed  regulations 
on  the  economy  aud  the  society  before  they  are  put  into  effect.  This 
analysis,  when  published,  will  provide  the  public  directly  affected  with 
useful  information  for  understanding,  commenting  on  and  later  com- 
plying with  new  standards.  This  information  will  also  assist  the  Con- 
gress in  its  oversight  and  legislative  responsibilities,  particularly  in  its 
efforts  in  dealing  with  energy  policy. 

What  I  am  proposing  is  really  nothing  new,  at  least  not  in  principle. 
Congress  has  mandated  that,  in  evaluating  new  legislative  proposals, 
the  legislative  committees  consider  the  regulatory  impact  and  costs  of 
each  bill  and  include  such  information  in  the  committee's  report.  Most 
Federal  agencies  already  go  through  a  process  of  weighing  benefits 
against  costs  as  part  of  the  rulemaking  process,  utilizing  many  or  most 
of  the  factors  listed  in  this  amendment. 

As  part  of  the  Ford  administration's  regulatory  reform  program, 
the  President,  on  November  27, 1974,  issued  Executive  Order  No.  11821, 
which  specified  criteria  that  executive  branch  agencies  should  consider 
when  proposing  new  regulations.  In  January  1975,  the  Office  of  Man- 
agement and  Budget  issued  a  circular  implementing  this  executive  or- 
der, resulting  in  the  widespread  use  of  inflationary  impact  statements. 
All  of  the  items  I  am  proposing  in  this  amendment  as  part  of  the  eco- 
nomic impact  analysis  have  been  instituted  by  the  executive  branch 
agencies  as  a  normal  part  of  their  rulemaking  functions.  I  understand 
that  President  Carter  is  continuing  this  internal  regulatory  reform  bv 
demanding  that  agences  and  departments  in  the  executive  branch 
continue  with  these  economic  impact  statements.  My  amendment  sim- 
plv  applies  to  the  Department  of  Labor  the  same  kind  of  loss-benefit 
analysis  when  considering  mining  health  and  safety  rules  that  other 
agencies  and  the  Congress  prescribe  for  themselves. 

The  committee  has  estimated,  on  page  57  of  the  report  on  S.  717,  that 
the  cost  of  complying  withthe  act,  for  the  entire  mining  industry,  will 
be  approximately  $69.15  million  per  year.  There  is  some  question  about 
the  aecuracv  of  that  statement.  However,  that  is  a  heavv  price  on  thp 
economy  and  on  the  mining  industry.  My  amendment  will  help  to  in- 
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sure  that  those  costs  are  kept  to  a  minimum,  without  injury  to  the 
health  and  safety  of  our  Nation's  miners. 

I  must  point  out  to  my  colleagues  that  the  Senate  has  already  ap- 
proved, by  unanimous  consent,  a  bill,  S.  1534,  requiring  the  Interstate 
Commerce  Commission  to  recodify  its  rules  and  regulations,  and  at  the 
time  of  recodification,  to  undertake  an  economic  impact  analysis  iden- 
tical to  what  I  am  proposing  in  this  amendment. 

I  think  it  is  extremely  important,  Mr.  President,  that  the  Amer- 
ican people,  the  miners,  the  mine  operators,  and  the  country  as  a  whole, 
have  more  access  than  they  have  had  to  information  concerning  the 
economic  impact  of  a  particular  regulation  or  particular  standard 
that  may  be  promulgated.  I  should  particularly  like  to  have  the  com- 
mittee not  only  comment  on  the  proposal  that  I  am  making  by  this 
amendment,  but  also  on  just  where  and  under  what  conditions  they  ar- 
rived at  the  figure  for  the  overall  cost  of  this  legislation  to  the  entire 
mining  industry. 

I  yield  to  the  Senator  from  New  Jersey. 

Mr.  Williams.  I  should  like  to  go  through  the  estimates  here  on  the 
figures  that  the  Senator  from  New  Mexico  gave  us. 

The  Presiding  Officer  (Mr.  Metzenbaum).  Will  the  Senator  from 
New  Jersey  yield  to  the  Senator  from  California  for  a  unanimous- 
consent  request  ? 

Mr.  Williams.  I  am  happy  to  yield. 

Mr.  Hatakawa.  Mr.  President,  I  ask  unanimous  consent  that  my 
staff  member,  Dr.  John  Backer,  be  allowed  the  privilege  of  the  floor. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Williams.  There  are  certain  aspects  of  the  cost  that  will  arise 
from  this  legislation  that  we  feel  can  be  quite  precisely  estimated. 
There  is,  at  long  last,  a  clear  precise  demand  for  training  of  new 
employees  coming  to  work  in  the  mines.  This  has  been  one  of  the  great 
failures,  as  I  see  it,  in  the  preparation  of  workers  for  their  jobs  in  a 
very  hazardous  industry,  preparation  that  will  contribute  to  a  safer 
work  place.  We  do  have  a  clear  demand  for  training — as  a  matter  of 
fact,  40  hours  for  new  underground  miners,  24  hours  for  surface  min- 
ers, and  8  hours  of  annual  retraining  for  experienced  miners.  This  is 
one  of  the  large  figures  that  went  into  the  total  estimate  of  new  cost 
to  industry. 

We  estimated  it  this  way:  With  training  at  $75  a  day,  for  the 
annual  retraining  of  478,000  miners  for  1  day,  that  multiplies  out  to 
$35,875,000. 

I  mentioned  the  new  surface  miners.  There  is  a  demand  that  they  be 
trained.  The  training  of  15,000  new  surface  miners,  at  3  days  will  total 
$3,750  million. 

Training  10,000  new  underground  miners — this  is  the  40-hour 
training  provision.  That  is  5  days.  It  comes  to  $3,750  million.  The 
total  for  this  training  will  be  $43  million. 

We  also  have  a  provision  here  for  medical  examinations.  With  our 
estimate  of  $20  each  based  on  the  current  cost  of  medical  examinations 
under  the  Coal  Act.  We  estimate  that  of  the  275,000  current  Metal  Act 
miners  and  25,000  new  ones,  about  half  the  miners  will  be  required 
to  be  examined  about  once  every  2  years.  That  is  75,000  examinations 
per  year  at  $20  comes  to  $1,550  million. 
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Currently,  80,000  coal  miners  are  examined  annually.  We  assume 
that  100,000  coal  miners  will  require  an  additional  examination  once 
every  2  years.  Fifty  thousand  examinations  per  year  at  $20  is  $1  mil- 
lion. The  total  for  medical  examinations  is  $2,550  million. 

We  have  another  provision  to  make  miners  aware  of  risk  by  requir- 
ing the  labeling  of  hazardous  materials.  This  is  so  workers  know  what 
they  are  faced  with  and  materials  that  they  use.  We  have  put  in  an 
figure  of  $50  a  mine.  That  comes  to  $1  million. 

Monitoring  miner  exposure  to  toxic  materials  is  a  requirement  of 
this  legislation.  An  assumption  here  is  made  that  monitoring  is  to  be 
performed  by  industrial  hygienists  at  $25,000  a  year  and  that  486,411 
miners  will  each  bo  seen  twice  a  year.  That  is  1)72.822  visits.  20  visits 
per  day  would  moan  48.G40  days,  at  250  work  days  per  year.  This 
would  require  194  industrial  hvgionists  per  year.  One  hundred  ninety- 
four  at  the  arbitrary  figure  of  $25,000  makes  $4,850,000  for  that  item. 

Another  item  we  have  estimated,  the  additional  inspection  effort 
included  in  the  Federal  costs  for  an  estimate  of  247  inspection  per- 
sonnel for  the  additional  inspection  effort.  Actual  onsite  inspection 
time,  where  the  inspector  is  accompanied  by  mine  management  per- 
sonnel, consists  of  roughly  40  percent  of  the  inspection  effort.  Thus, 
industry  will  need  to  hire  an  additional  100  management  personnel 
costing  $25,000  each  to  accompany  Federal  inspectors  during  onsite 
inspections.  This  comes  to  a  total  of  $3,750,000. 

In  addition,  we  estimate  that  the  right  of  miners  to  accompany 
inspectors  under  section  104(e)  will  require  an  additional  550  em- 
ployee, years.  At  $25,000  per  year  that  is  $14  million. 

The  total  then,  as  the  Senator  indicated,  that  we  estimated  came  to 
$09.15  million  per  year.  That  is  how  we  arrived  at  that  figure.  It  was 
our  breakdown  of  the  expense  that  will  flow  directly  from  the  new  de- 
mands that  are  put  upon  the  operators  by  this  legislation. 

Obviously,  any  item  we  can  see  has  to  be  an  estimate.  Maybe 
hygienists  will  cost  more  than  $25,000  a  year.  Maybe  there  will  be 
more  inspections  than  I  have  indicated. 

So  it  had  to  be,  obviously,  an  estimate.  But  I  think  we  were  on 
sound  ground  when  we  dealt  with  these  as  our  projection  of  costs  re- 
sulting from  this  bill. 

Mr.  Schmitt.  I  thank  the  Senator  for  that  detailed  breakdown.  I 
think  it  will  be  very  useful  in  examining  the  Record. 

Mr.  Williams,  t  think  it  might  be  better  to  ask  unanimous  consent 
to  have  printed  in  the  Record  an  itemization  at  this  point. 

Mr.  Schmitt.  I  think  that  would  be  very  useful. 

There  being  no  objection,  the  material  was  ordered  to  be  printed 
in  the  Record,  as  follows : 

Committee  Industry  Cost  Estimate 

TRAINING 

$75  per  dav  of  training — retraining  478,000 — miner-days  (8,000 
retirees) ,  $35,875,000. 

Training  1,500  new  surface  miners — 3  days,  $3,375,000. 
Training  10,000  new  underground  miners — 5  days,  $3,750,000. 
Total,  $43,000,000. 
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MEDICAL   EXAMINATIONS 

At  $20  each.  (Cost  of  exams  under  current  Coal  Act  standards.) 

Estimate  275,000  current  metal  act  miners  and  25,000  new — assum- 
ing one-half  of  miners  will  be  examined  once  every  2  years — 75,000 
exams  per  year  at  $20  equals  $1,550,000.^ 

Currently  80,000  coal  miners  examined  annually — assume  100,000 
coal  miners  (approximately  half)  will  have  additional  exams  every 
2  years. 

50,000  exams  per  year  at  $20,  equals  $1,000,000. 

Total,  $2,550,000. 

LABELING 

Arbitrary  figure,  $50  per  mine,  $1,000,000. 

MONITORING   EMPLOYEE   EXPOSURE   TO   TOXICS 

Assumption — monitoring  to  be  done  by  industrial  hygienists,  $35,- 
000  per  year. 
486,411  miners — each  seen  twice  per  year  equals  972,822  visits. 
20  visits  per  day  equals  48,640  days. 
250  work  days  per  year. 
194  industrial  hygienists  per  year. 
194  at  $25,000,  equals  $4,850,000. 

Additional  inspection  effort,  $3,750,000. 

Included  in  the  Federal  costs  is  an  estimate  of  247  inspection  personnel  for 
the  additional  inspection  effort.  Actual  onsite  inspection  time,  where  the  in- 
spector is  accompanied  by  mine  management  personnel,  consists  of  roughly  40 
percent  of  the  inspection  effort.  Thus,  industry  will  need  to  hire  an  additional 
100  management  personnel  costing  $2,500  to  accompany  Federal  inspectors  during 
onsite  inspections. 

Inspector  accompaniment,  $14,000,000. 

'Section  104(e)  provides  that  a  representative  of  the  miners  shall  be  given  an 
opportunity  to  accompany  the  Federal  inspector  during  the  inspection  and  that 
he  shall  suffer  no  loss  of  pay  if  he  is  also  an  employee  of  the  operator.  We  esti- 
mate that  these  representatives  will  accompany  Federal  inspectors  approximately 
50  percent  of  the  time.  It  is  estimated  that  this  will  involve  approximately  550 
employee  years  with  a  total  added  cost  of  roughly  $14,000,000  to  the  coal  industry 
cost. 

For  the  metal  and  nonmetal  mines,  employee  representatives  are  not  accom- 
panying inspectors  in  most  instances.  Added  cost  due  to  increased  inspections 
is  already  included  under  item  2. 

Mr.  Schmitt.  Was  the  committee  able  to  come  to  grips  with  the 
intangible  costs  to  not  only  Government,  but  also  the  industry,  of  the 
paperwork,  the  records,  the  inspection  time  that  is  going  to  mean  down 
time  on  certain  portions  of  the  mine  ? 

I  realize  that  is  extremely  difficult,  particularly  when,  presumably, 
the  staff  of  the  committee  is  not  experienced  in  mining  operations. 

Was  the  committee  able  to  come  to  grips  with  this  intangible,  but 
probably  much  larger  cost  ? 

Mr.  Williams.  Now,  with  respect  to  the  paperwork,  there  is  an 
area,  particularly  in  hard  rock  mining,  where  we  have  little  to  go  on 
in  terms  of  recordkeeping  experience.  That  is  one  of  the  things  that 
GAO  reported  to  us  about,  the  very  insufficient  recording  and  report- 
ing of  accidents  and  injuries.  We  know  there  is  inadequate  record- 
keeping. 
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Such  an  estimate  would  be  difficult,  as  the  Senator  knows.  We  could 
take  the  numbers  of  mines  and  look  at  just  one  thing,  that  is,  a  record 
of  the  accidents,  and  make  some  estimates,  but  they  would  be  un- 
reliable estimates. 

Mr.  Schmitt.  I  agree  with  the  Senator,  they  would  be  unreliable  at 
this  point.  That,  really,  is  the  reason  for  the  amendment,  to  insure  that 
when  a  regulation  is  promulgated  the  Secretary  and  his  personnel  have 
looked  in  detail  at  the  reason  for  such  a  regulation  or  standard  being 
required,  that  they  will  follow  up  on  what  they  already  are  required  to 
do  by  law  and  by  Executive  order  and  present  for  public  consumption 
and  congressional  consumption.  A  summary  of  this  economic  analysis, 
that  is  the  direct  purpose  of  this  amendment. 

I  hope  the  committee  will  accept  it  as  being  a  necessary  part,  not 
only  of  this  act,  but  of  other  matters  within  the  operation  of  our 
Government. 

Mr.  Williams.  I  do  not  have  in  front  of  me  a  copy  of  the  amend- 
ment that  has  been  offered.  I  would  like  to  look  at  it  and  read  what  it 
says. 

It  states,  as  follows : 

To  the  extent  practicable,  and  appropriate,  the  Secretary  shall  publish  along 
with  each  proposed  rule  an  economic  impact  analysis  which  takes  into  account, 
for  each  rule  proposed  (including  any  alternatives  considered),  the  cost  impact 
on  and  benefits  to  consumers,  wage  earners,  businesses,  markets,  and  Federal, 
State,  and  local  governments,  and  the  effects  on  productivity,  competition,  sup- 
plies of  important  manufactured  products — 

I  will  say,  there  are  so  many  intangibles  here  that  I  can  foresee 
that  the  whole  rulemaking  process  could  be  tied  up  for  an  inordinately 
long  time,  just  trying  to  get  this  kind  of  economic  impact  analysis 
together. 

Just  take  something  in  the  coal  mines.  Suppose  there  is  a  standard 
that  says  that  the  brattices  that  direct  the  air  in  the  coal  mine  shall 
be  permanent  as  long  as  the  coal  mining  is  done  within  a  specific  area, 
and  that  they  shall  not  be  temporary  or  be  able  to  be  removed  and 
changed  clay  by  day.  I  honestly  do  not  know  how  the  Secretary  could 
have  an  economic  impact  statement  on  such  a  standard  unless  he 
went  to  every  coal  mine  to  figure  out  which  coal  mines  are  using  the 
temporary  brattices. 

Let  me  talk  about  Scotia.  At  Scotia  there  were  two  explosions.  We 
concluded  that  probably  a  major  contributing  factor  to  the  explosions 
was  that  there  had  been  violations  of  the  ventilation  standard.  The 
owners  had  been  cited  for  these  violations  repeatedly.  They  would  then 
move  the  brattices  in  order  to  correct  the  violation  according  to  wit- 
nesses. But  after  the  inspectors  had  gone,  the  witnesses  tell  us  that  the 
brattices  would  be  changed,  and  again,  miners  would  not  have  enough 
air. 

This  happened  time  after  time  after  time. 

Mr.  Schmitt.  I  see  no  justification  for  that.  I  am  not  arguing  the 
point. 

Mr.  Williams.  All  I  am  saying  is,  how  can  we  ever  get  to  a  standard 
within  a  reasonable  period  and  provide  an  economic  impact  analysis 
unless  we  actually  go  to  every  mine  and  know  just  which  ones  have  to 
do  the  right  thing  under  the  standard  ? 

Mr.  Schmitt.  I  think  it  is  clearly  possible  and  practical,  particularly 
within  the  experience  that  exists  at  the  present  time,  for  the  regulators, 
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provided  they  do  have  sufficient  experience,  to  make  those  estimates. 
It  does  not  go  to  every  mine.  It  is  just  assurance  to  us  in  the  Congress 
and  the  people  we  represent  in  this  country  that  Federal  regulators 
do  consider  the  economic  impact  as  part  of  a  particular  rulemaking 
process. 

It  is  extremely  important  to  this  country  that  we  not  only  insure 
the  safety  and  health  of  miners,  but  that  we  do  not  push  beyond  what 
is  practical  and  what  is  possible,  in  what  is  in  everybody's  parlance,  a 
dirty  and  dangerous  game. 

I  agree  completely  with  the  committee  in  that  there  have  been  things 
going  on  right  up  to  the  present  time  that  one  cannot  countenance. 
But  we  must  also  be  aware  of  what  the  total  practical  cost  is  of  insur- 
ing that  a  particular  rule  can,  in  fact,  be  implemented. 
That  is  all  this  amendment  does. 

Mr.  Williams.  That  is  not  only  the  cost  it  calls  for.  It  is  the  impact 
on  and  benefits  to  consumers  and  wage  earners.  These  are  also  im- 
ponderables. 

Here  is  the  way  we  look  at  it  in  the  committee :  We  said  that  if  a 
certain  level  of  gas  in  a  mine  is  dangerous  and  will  cause  an  explosion, 
3'ou  have  to  get  the  volume  of  gas  down  to  a  point  where  it  is  not  a  haz- 
ard. Otherwise,  you  are  going  to  have  an  explosion  and  miners  will  die. 
I  do  not  know  what  the  value  of  a  life  is.  In  Scotia,  26  lives  were 
lost.  I  have  no  idea  how  a  value  could  be  placed  on  26  lives.  All  I 
know  is  that,  whatever  it  costs  to  save  those  lives,  if  you  want  to  stay 
in  the  mining  business  you  have  to  pay  that  cost  so  that  miners  will 
not  be  blown  up  because  there  is  not  enough  air  in  the  mine. 
Mr.  Schmitt.  I  agree  completely  with  the  Senator. 
Mr.  Williams.  How  can  we  estimate  the  cost-benefit  ratio  ? 
Mr.  Schmitt.  We  can,  in  fact,  determine  what  is  necessary,  plus  a 
safety  factor  to  prevent  an  explosion.  The  question  is,  is  the  technology 
yet  available  in  some  of  these  cases  in  order  to  meet  this  ?  I  hope  it  is, 
and  we  should  be  striving,  through  our  advanced  mining  technology, 
to  see  that  it  is.  The  question  is,  how  far  do  you  push  regulation  beyond 
the  point  of  insuring  safety  ?  When  you  go  from  99  to  100  percent,  the 
costs  are  going  to  escalate  dramatically.  We  need  to  know  that  and 
by  how  much.  We  need  to  have  the  Secretary  and  his  designated  officials 
make  that  kind  of  judgment. 

There  need  not  be  a  visit  to  every  coal  mine.  The  amendment  says 
to  the  extent  practicable  and  appropriate. 

I  think  that  is  the  least  we  can  ask,  not  only  as  protectors  of  the  miners 
but  also  as  protectors  of  the  Federal  Treasury  and  the  taxpayer  and 
all  consumers  who  have  to  foot  the  bill  for  the  things  we  do  in 
Congress. 

Mr.  Williams.  Perhaps  there  is  a  way  to  direct  the  Secretary  to 
make  some  broad  consideration  here.  But,  I  am  afraid  that  the  item- 
ization of  all  the  considerations  as  in  this  amendment  might  lead  a  con- 
scientious Secretary  to  say  that  this  rule  will  be  delayed  for  5  years, 
until  he  can  estimate  all  these  things. 

If  there  were  any  language  we  could  use  to  make  sure  that  the  rule- 
making process  did  not  get  out  of  bounds  in  terms  of  expensive  de- 
mands for  minimum  benefit,  I  would  like  to  consider  that.  It  is  very, 
difficult  to  do  it,  and  I  think  this  language  is  too  demanding  upon  the 
rulemaking  authority.  I  am  afraid  it  would  just  postpone  something 
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that  is  greatly  necessary  in  terms  of  standards  of  conduct  for  safety 
and  health. 

I  am  glad  the  Senator  from  New  York  is  on  his  feet  and  ready  to 
speak.  Pie  is  one  of  the  wisest  men  I  have  known  in  legislative  counsel. 

Mr.  Sciimitt.  I  agree  with  that. 

Mr.  Javits.  Mr.  President,  I  am  looking  at  it  now  as  a  lawyer.  I 
asked  my  staff  to  dig  up  some  cases  which  demonstrate  what  could  hap- 
pen with  this  set  of  specifications  of  an  impact  statement.  We  do  not 
have  at  hand  cases  which  are  affirmative  in  assessing  what  an  impact 
statement  would  mean  in  a  positive  way.  However,  we  do  have  two 
cases  which  show  the  negative  side  of  the  situation. 

One  of  these  is  Industrial  Union  Department,  AFL-CIO,  against  the 
Secretary  of  Labor — then  Hodgson.  That  is  a  1974  case.  The  other  is 
a  second  circuit  case,  1975,  Society  of  the  Plastics  Industry  against 
OSHA. 

These  cases  deal  with  a  situation  in  which  you  do  not  have  an  impact 
statement  but  a  feasibility  standard,  which  is  what  we  have  in  this 
case.  I  refer  in  th;it  respect  to  line  1,  page  86,  which  makes  the  test 
the  feasibility  of  the  standards. 

There,  the  courts  have  a  kind  of  rule  of  reason.  I  will  read  it  to  the 
Senator,  to  give  him  an  idea  of  how  they  look  at  it.  This  is  from  the 
Industrial  Union  Department  decision,  at  page  479 : 

[9]  The  Secretary  must  establish  those  standards  that  most  adequately  insure 
that  no  employee  will  suffer  material  impairment  of  health.  We  cannot  say,  on  the 
basis  of  the  conflicting  testimony  in  the  record,  that  the  Secretary  erred  in  his 
prediction  of  the  health  effect  of  the  four  year  delay,  but  neither  can  we  say 
that  employees  are  not  exposed  to  some  additional  risk  of  disease  because  of 
greater  exposure.  In  view  of  the  Act's  express  allowance  for  problems  of 
feasibility. 

I  call  the  Senator's  attention  to  these  words — 

The  Secretary's  decision  to  allow  a  four  year  delay  is  not  irrational  with 
regard  to  those  industries  that  require  that  long  to  meet  the  standard.  It  is 
appropriate  to  allow  sufficient  time  to  permit  an  orderly  industrywide  transition 
since,  in  those  cases,  the  indeterminate  degree  of  risk  involved  is  counterbalanced 
by  considerations  of  feasibility ;  it  is  not,  however,  a  risk  to  which  employees 
should  be  needlessly  exposed. 

In  the  other  case,  former  Supreme  Court  Justice  Clark,  in  comment- 
ing on  the  case  I  have  just  read,  said : 

As  in  the  IUD  [asbestos]  case,  the  ultimate  facts  here  in  dispute  are  on  the 
frontiers  of  scientific  knowledge,  and  though  the  factual  finger  points,  it  does  not 
conclude. 

The  reason  I  read  from  those  cases  is  to  point  this  out:  Where  you 
have  a  feasibility  standard,  the  courts  speak  of  irrationality  and  a  fac- 
tual finding  which  is  in  accord  with  common  experience.  Where  you 
have  an  impact  statement,  therefore,  such  as  this,  with  the  specificity 
which  each  of  these  items  includes,  it  seems  to  me,  arguing  from  these 
cases  that  an  intelligent  lawyer  could  argue  that  each  of  these  items 
is  subject  to  proof  and  is  the  basis  for  collateral  attack  upon  a  standard. 

That  is  why  I  think  my  colleague  is  correct  in  maintaining  that  you 
would  have  an  interminable  delay  problem.  It  is  really  saying  to  a 
court,  "Look,  is  a  rough  measure  of  justice  being  done,  or  is  every  one  of 
these  items,  when  tested,  found  to  have  substantial  enough  evidence  to 
sustain  the  finding  of  the  Secretary — to  wit,  the  cost  impact,  the  benefit 
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to  consumers,  wage  earners,  businesses,  markets,  Federal,  State,  and 
local  governments,  productivity,  competition,  and  so  on?" 

So  I  would  oppose  this  proposal  on  that  ground.  The  court  is  being 
given  review.  The  court  will  redress  cases  which  obviously  are  irra- 
tional or  have  no  substantial  basis  in  fact,  but  it  will  not  test  out  every 
one  of  these  criteria  as  a  basis  for  collateral  attack  on  the  standard. 
Obviously,  in  dealing  here  with  life  and  death  and  personal  harm,  the 
latter  would  be  an  intolerable  burden. 

That  would  be  the  basis  for  my  opposition. 

Mr.  Schmitt.  I  appreciate  the  remarks  of  the  Senator  from  New 
York.  As  we  have  indicated,  he  is  extremely  wise. 

However,  I  am  only  asking  in  this  amendment  for  the  kind  of  in- 
formation we  are  already  requiring  of  ourselves  and  the  administra- 
tion is  requiring  of  its  departments.  It  is  the  kind  of  information,  it 
seems  to  me,  which  has  been  lacking  in  the  promulgation  of  many 
rules  by  the  executive  branch. 

What  the  Senator  has  indicated  is  the  horns  of  dilemma,  as  to  how 
we  can  insure  that  a  particular  rule  is  appropriate  and  will  not  severely 
damage  a  portion  of  our  economy,  including  the  availability  of  jobs  for 
workers,  as  well  as  the  availability  of  income  to  millions  of  Americans, 
both  workers  and  managers  of  mines.  How  do  we  insure  that  that  is 
done,  at  the  same  time  we  avoid  what  the  Senator  refers  to  as  collateral 
attack? 

I  wonder  if  the  Senator  from  New  York  or  the  Senator  from  New 
Jersey  would  have  any  suggestions  or  any  alternative  on  how  we  can 
insure  that  what  we  are  saying  the  Department  should  do  before  they 
promulgate  a  rule  actually  is  done  and  then  that  such  information  is 
part  of  the  public  record  for  the  public  to  review  and  determine  if  the 
rule  is,  in  fact,  appropriate  ? 

Mr.  Javits.  WTien  the  Senator  says  "that  information"  then  he  just 
doubles  back  on  his  amendment.  In  other  words,  the  Senator  assumes 
that  feasibility  requires  substantial  proof  on  each  of  these  items.  I  can- 
not so  read  it.  As  the  Senator  himself  has  said  we  are  on  the  horns  of 
a  dilemma  between  economic  results  and  the  health  and  life  of  the  in- 
dividual worker. 

I  will  say  it  is  my  judgment  that  it  would  be  pertinent  and  relevant 
under  the  heading  of  feasibility  to  adduce  proof  as  to  the  cost  impact 
on  the  consumers,  wage  earners,  businesses,  as  well  as  governmental 
subdivisions,  as  to  the  impact  on  productivity,  on  competition,  per- 
haps, you  know,  between  one  metal  and  another  metal  or  between 
one  metal  and  a  substitute;  on  the  adequacy  of  supply,  on  questions 
of  employment,  on  the  utilization  of  energy. 

All  of  these,  it  seems  to  me,  would  be  relevant  factors.  But  by  no 
means  does  anybody  have  to  bear  a  burden  of  proof  about  them  in 
order  to  demonstrate  the  feasibility  of  a  standard  because  the  feasi- 
bility of  a  standard  would  also  require  balancing  those  nonpersonal 
economic  considerations  as  far  as  the  worker  is  concerned  with  the 
health  and  safety  of  the  worker. 

But  I  am  perfectly  willing  to  state  that,  but  I  would  certainly  con- 
sider each  of  these  questions  pertinent  and  relevant  in  the  normal  case 
to  the  issue  of  feasibility.  But,  as  I  say,  I  would  not  consider  it  neces- 
sary that  the  Secretary  have  any  burden  about  it.  They  could  be  ad- 
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duced  by  those  who  would  challenge  the  standard  as  relevant  informa- 
tion on  the  question  of  feasibility  but.  non  constat,  the  Secretary  could 
still  hold  the  standard  feasible,  balancing  in  a  quantitative  and  a 
qualitative  basis  these  considerations  as  against  the  health  and  safety 
of  the  worker.  That  is  as  far  as  I  would  go. 

Mr.  Schmitt.  Does  the  Senator  not  feel  that  the  last  sentence  is 
sufficient  ground  for  the  courts  to  avoid  or  to  give  the  Secretary  the 
chance  to  avoid  the  provision  of  information  that  is  beyond  his  ca- 
pacity to  provide? 

Mr.  Javits.  You  put  a  burden  on  him.  He  has  got  to  justify  why  he 
is  not  meeting  every  one  of  those  arguments  which  may  and  may  not 
be  really  an  important  consideration  in  respect  of  feasibility,  and  you 
just  further  delay  the  standard  and  also  give  further  ground  for  col- 
lateral attack. 

For  example,  the  Secretary  may  be  collaterally  attacked  because  the 
petitioners  would  say,  "Mr.  Secretary,  it  is  not  impractical  and  it  is 
not  inappropriate/'  That,  too,  is  an  issue  the  minute  you  demand  it  as 
his  reason  which  he  must  back  up  with  some  substance. 

I  think  in  the  effort  to  arrive  at  some  expedition  of  the  standards  we 
are  seeking,  and  apparently  the  courts  will  go  that,  way,  a  rough  meas- 
ure of  justice,  and  they  will  give  us  as  they  have  defined  it  in  these  two 
cases  I  read  to  you,  and  we  will  put  the  whole  opinion  in  each  case  in 
the  Record  so  it  can  be  read  by  the  conferees,  the  issue  of  what  do  you 
mean  by  feasibility. 

They  themselves  will  test  it  on  the  ground  that  it  cannot  be  irrational 
which,  it  seems  to  me,  is  the  best  way  to  handle  the  situation. 

Mr.  Schmitt.  Well,  Mr.  President,  I  am  concerned  that  unless  we 
start  to  resolve  this  dilemma  and  make  sure  that  we  are  evaluating  the 
economic  cost  and  balancing  the  economic  cost  against  other  desirable 
social  gains,  we  are  going  to  continue  to  see  the  cost  of  our  Govern- 
ment rise  along  with  the  cost  of  producing  goods,  services,  and  mate- 
rials. Strategic  materials  come  from  mines  in  this  country,  and  one  of 
the  basic  reasons  we  run  into  continual  series  of  strategic  material 
shortages  is  that  we  cannot  compete  in  the  production  of  those  strategic 
materials  with  other  countries. 

Now,  I  do  not  want  this  argument  I  am  making  to  mean  that  I  do 
not  think  we  should  go  the  extra  mile  in  the  provision  for  the  health 
and  safety  of  miners.  I  am  saying  we  should  not  go  beyond  a  factor 
of  safety  that  will  insure  that  health  and  safety  are  actually  provided. 
In  turn,  we  must  not  go  so  far  that  we  have  eliminated  our  ability  to 
produce  the  materials  in  question. 

Mr.  President,  I  intend  to  ask  for  the  yeas  and  nays  on  this  amend- 
ment. I  see  we  do  not  have  sufficient  Members  for  a  second.  I  will  ask 
unanimous  consent  that  I  proceed  to  the  next  amendment  which  is 
related,  and  it  may  be  that  we  could  have  a  back-to-back  vote  on  the 
two  amendments  as  soon  as  it  is  possible  to  get  a  sufficient  second. 

AMENDMENT    NO.    34  8 

That  amendment  is  amendment  No.  348  having  to  do  with  the 
paperwork  impact  analysis. 

The  arguments  are  the  same  as  we  have  discussed  in  the  question 
of  the  economic  analysis.  In  fact,  one  of  the  major  costs  of  the  par- 
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ticular  rule  will  be  the  paperwork  that  is  required  by  both  government 
and  industry  to  insure  that  the  particular  rule  is  adhered  to. 

Each  paperwork  impact  analysis  that  is  envisioned  by  this  amend- 
ment would  estimate  the  numbers  and  classes  of  persons  required  to 
file  reports,  maintain  reports,  and  fulfill  information-gathering  re- 
quirements under  the  act;  the  nature  and  amount  of  information 
required;  and  the  frequency  of  reports,  the  man-hours  and  costs  for 
recordkeeping  and  record  filing ;  and  the  steps  being  taken  to  eliminate 
duplication  in  reports  and  records  under  the  act. 

If  he  cannot  supply  the  information  the  Secretary  must  explain 
why. 

I  realize  that  in  the  report  and  the  act  itself  the  committee  has  con- 
tinually stressed  that  there  should  not  be  duplication.  But,  neverthe- 
less, for  each  rule  it  seems  to  me  appropriate  that  the  Secretary  fulfill 
the  requirements  stated  in  the  amendment.  Most  Federal  agencies  cur- 
rently assess  and  try  to  evaluate  the  extent  to  which  their  regulations 
will  affect  the  recordkeeping  and  report-filing  requirements  placed  on 
businessmen  and  on  consumers. 

Congress  has  established  a  Paperwork  Commission  to  consider 
ways  of  relieving  the  paperwork  burden  on  the  public  as  a  result  of 
legislation  already  enacted. 

Congressional  legislative  committees  must  consider  the  paperwork 
impact  on  proposed  legislation,  and  include  such  information  in  the 
committee  reports  on  bills. 

We  are  all  well  aware  of  the  complaints  about  Federal  paperwork 
from  our  constituents. 

This  amendment  would  merely  formalize  and  extend  the  paperwork 
impact  requirements  to  health  and  safety  standards  formulated  by 
the  Labor  Department  for  the  mining  industry. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  for  the  yeas  and 
nays  ? 

Mr.  Schmitt.  I  would  be  happy  to  yield  and  I  request  the  yeas 
and  nays  on  both  amendments. 

The  Presiding  Officer.  Is  there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Javits.  Mr.  President,  I  think  the  Senator  intended  to  ask 
unanimous  consent  to  have  the  yeas  and  nays  apply  to  each  of  these 
two  amendments. 

Mr.  Schmitt.  I  also  ask  that. 

The  Presiding  Officer.  Is  there  objection?  The  Chair  hears  none, 
and  it  is  so  ordered. 

The  yeas  and  nays  will  be  ordered  by  a  single  show  of  hands  on 
amendments  Xo.  3-i8  and  Xo.  352. 

Mr.  Schmitt.  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  sufficient  second? 

There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Schmitt.  I  thank  the  Senator. 

Mr.  President,  the  committee  itself  seems  to  be  very  uncertain  in 
the  legislation  and  in  the  report  as  to  what  the  paperwork  impact  of 
this  act  would  be. 
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I  think  it  is  again  appropriate  that  we  add  to  the  Secretary's  duties 
an  analysis,  insofar  as  it  is  feasible  and  appropriate,  of  the  paperwork 
impact  of  any  particular  rule  or  set  of  standards  that  he  and  his  de- 
partment may  promulgate. 

An  expression  that  the  committee  believes  that  the  impact  will  be 
small  I  personally  do  not  think  is  adequate.  I  think  we  are  going  to 
need  something  stronger  than  that,  if  we  are  ever  to  get  control  of 
this  continually  mounting  flow  of  paper  that  is  inundating  not  only 
the  Federal  Government,  but  also  the  citizens,  and  its  grows  and  grows 
y  year. 

If  there  is  anything  that  one  hears  in  complaints  from  constituents — 
my  colleagues  are  all  fully  aware  of  this — it  is  the  paperwork  that 
they  are  required  to  till  out  in  order  to  deal  and  work  with  the  Federal 
Government. 

I  think  it  would  l>e  entirely  appropriate  if  this  amendment  and 
its  companion  amendment  calling  for  economic  impact  statements 
would  be  passed  by  the  .  We  must  put  the  Federal  Government 

on  notice,  the  executive  branch  in  particular,  that  they  are  going  to 
have  10  consider,  to  at  least  some  degree,  the  impact  of  their  actions 
in  the  rulemaking  process  on  the  average  American. 

Unless  Congress  comes  to  grips  with  this  problem,  I  see  no  chance 
that  it  is  ever  going  to  be  solved,  and  all  the  paperwork  commissions 
in  the  world  will  not  solve  it  for  us. 

Mr.  President,  I  wish  that  the  committee  would  accept  the  two 
amendments.  I  hope  that  if  they  do  not  the  Senate  will  accept  them 
and  that  wo  will  take  another  step  toward  the  regulatory  reform 
that  I  think  we  all  feel  is  necessary  but  so  far,  with  some  exceptions, 
have  been  too  timid  to  try  to  implement. 

There  are  bills  before  Congress  which  include  these  kinds  of  require- 
ments for  economic,  paperwork,  and  judicial  analysis.  I  think  it  is 
important  that  we  take  this  step  for  the  Department  that  will  oversee 
the  administration  of  S.  717. 

Mr.  Williams.  Mr.  President,  I  wish  to  go  back  to  the  first  amend- 
ment if  the  Senator  will  yield. 

Mr.  Sciimitt.  I  am  happy  to  yield. 

Mr.  Williams.  I  would  point  out  for  the  Senator's  observation  some 
language  from  the  committee's  report  which  indicates  how  the  facts 
and  opinion  on  economic  impact  can  reach  the  Secretary  when  he  is 
making  standards.  The  report  says,  at  page  21: 

.  .  .  information  on  the  economic  impact  of  a  health  standard  which  is  pro- 
vided to  the  Secretary  of  Labor  at  a  hearing  or  during  the  public  comment  period, 
may  be  given  weight  by  the  Secretary. 

That  opportunity  is  available  to  all  parties  and  organizations  that 
will  be  impacted  by  any  proposed  standard.  The  same  is  true  with 
paperwork.  If  any  standard  makes  proposals  which  require  record- 
keeping and  reports  and  a  business  has  the  idea  that  it  will  be  over- 
whelmed by  this  paper  demand  and  just  cannot  meet  it,  they  have  every 
opportunity  in  the  standard-making  process  to  present  their  problem 
and  describe  the  impossibility  of  the  proposal  as  they  see  it,  if  that  is 
in  fact  the  situation.  The  Secretary  must  take  that  into  account. 

In  the  bill  we  say  now  on  paperwork  on  page  98 : 

"(d)  Any  information  obtained  by  the  Secretary,  or  by  the  Secretary  of  Health, 
Education,  and  Welfare  under  this  Act  shall  be  obtained  in  such  a  manner  as  to 
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impose  a  minimum  burden  upon  operators,  especially  those  operating  small  busi- 
nesses, consistent  with  the  underlying  purposes  of  this  Act.  Unnecessary  duplica- 
tion of  effort  in  obtaining  information  shall  be  reduced  to  the  maximum  extent 
feasible. 

I  think  we  even  anticipated  the  Senator  and  included  some  of  his  own 
language  here  in  the  bill.  It  seems  to  me  that  we  have  alerted  the  Secre- 
tary, and  the  agency,  to  be  alert,  that  standards  should  not  be  over- 
burdening, that  the  objective  here  is  primarily  to  secure  the  safety  and 
health  of  working  people.  In  the  process  we  should  not  impose  a  heavy 
burden  of  paper  if  we  will  only  get  a  minimum  benefit  in  terms  of  safety 
and  health. 

These  are  the  balancing  of  reasonable  people,  and  fortunately  we 
have  in  this  bill  a  standard  making  procedure  which  gives  everyone  a 
chance  to  have  an  input  and  to  sift  through.  If  any  mistakes  are  being 
made,  that  is  where  they  will  be  caught,  in  the  standards  setting 
procedure. 

Mr.  Schmttt.  I  appreciate  the  Senator's  remarks. 

What  I  am  asking  in  that  standard  procedure  is  that  we  insure  that 
appropriate  information  is  available  to  that  procedure.  I  also  take  issue 
with  an  implication  I  believe  I  read  into  the  Senator's  remarks,  that 
the  effort  that  I  have  undertaken  here  is  aimed  at  a  minimum  of  safety 
and  health.  It  is  not. 

I  agree  that  what  we  have  done  in  the  past  in  the  mines  has  been 
inadequate.  It  is  presently  inadequate.  I  have  lived  with  many  and 
worked  with  them  as  a  geologist.  I  have  been  in  many  mines,  I  suspect 
considerably  more  than  most  Members  of  the  Senate  and  staff  of  the 
Senate.  I  know  what  the  problems  are.  It  is  extremely  difficult.  There 
are  many  things  that  we  do  wrong  and  we  should  do  right. 

But  in  the  process  of  doing  that  and  insuring  that  we  have  maximum 
safety  and  health  we  should  not  go  even  further  than  that  maximum 
to  the  point  where  it  becomes  an  issue  of  impossibility  of  compliance. 

And  all  these  two  impact  statements  would  ask  is  that  the  Secretary 
provide  the  information  that  is  necessary  to  judge  the  economic  and 
paperwork  effects  of  a  particular  rule  so  that  where-ever  possible  we 
can  continue  to  provide  health  and  safety  at  the  same  time  we  continue 
to  obtain  the  materials  that  we  are  seeking  beneath  the  surface  of  the 
earth. 

Mr.  Javits.  Mr.  President,  I  shall  be  extremely  brief. 

In  the  first  place,  as  I  have  pointed  out,  each  of  these  amendments 
would  open  any  standard  at  any  time  to  flat  attack  on  a  whole  range 
of  details,  even  if  it  is  only  why  the  Secretarv  did  not  give  all  the  de- 
tails, and  would  only  serve  to  delay  the  standards  more 

Second,  Mr.  President,  both  amendments  are  organically  inconsistent 
with  each  other.  I  could  not  think  of  anything  that  would  add  more 
paperwork  for  everyone  concerned  than  the  effort  of  the  Secretary 
to  find  out  from  consumers,  wage  earners,  businesses,  markets,  and 
Federal,  State,  and  local  governments,  the  effects  on  productivity,  com- 
petition, supplies  of  important  manufactured  products  or  services,  em- 
ployment, and  energy  resource  supply  and  demand.  Boy,  will  we  have 
paperwork  if  we  pass  that  one. 

That  is  amendment  352.  Then  in  amendment  348,  we  are  going  to  have 
them  get  an  impact  statement  on  paperwork. 

Well,  if  we  pass  amendment  352,  all  he  is  going  to  tell  us  in  com- 
pliance with  348  is  that  they  have  mountains  of  paperwork.  That  is 
his  impact  statement. 

20-040— 7S 61 
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Mr.  President,  we  simply  have  to  rely  on  the  fact  that  legislati., 
oversight  of  activities  which  we  undertake,  the  Paperwork  Commis- 
sion, the  general  fact  now  that  adminisl  rators  are  beginning  to  under- 
stand that  we  are  very  keen  on  this  subject,  and  not  passing  Legisla- 
tion which  creates  mountains  of  paperwork,  is  the  way  to  deal  with 
this  subject 

For  those  reasons,  Mr.  President.  I  hope  that  both  of  these  amend- 
ments will  be  rejected. 

Mr.  Schmitt.  Mi-.  President.  I  appreciate  the  remarks  of  the  Sen- 
ator from  Xew  York.  There  is  a  danger,  as  he  pointed  out,  that  the 
Secretary  might,  in  order  to  protect  himself  and  his  Department,  go 
through  all  the  various  sources  of  information  he  could  conceive  of  in 
order  to  get  the  information  required  by  these  amendments. 

However,  if  and  when  they  have  been  adopted,  the  legislative  his- 
tory should  show  that  that  is  not  the  intent.  The  intent  is  that  the 
Secretary  and  his  people  should  exercise  their  basic  best  judgment  on 
what  the  impact  would  be.  and  they  should  not  add  to  the  burden 
of  paperwork  in  the  course  of  implementing  these  particular  facts. 

Mr.  President,  I  have  no  further  comments,  and  I  presume  the 
committee  does  not. 

Mr.  Willtams.  Mr.  President,  a  parliamentary  inquiry. 

The  Presiding  Officer.  The  Senator  will  state  it. 

Mr.  Williams.  We  have  two  votes  that  are  ready,  is  that  correci  '. 

Mr.  Schmitt.  Two  votes,  and  then,  under  the  previous  order,  I  will 
be  allowed  to  call  up  two  more  amendments. 

The  Presiding  Officer.  The  second  amendment  has  not  yet  been 
called  up. 

Mr.  Williams.  Oh,  yes;  we  have  been  debating  the  second  amend- 
ment here. 

Mr.  Schmitt.  That  may  have  been  an  oversight  on  my  part.  I  would 
like  to  call  up  my  amendment  No.  348. 

The  Presiding  Officer  (Mr.  Johnston).  The  Senator  can  have  a 
vote  on  the  first  amendment,  and  then  immediately  call  up  the  second, 
and  vote  on  it  immediately. 

The  question  is  on  agreeing  to  amendment  No.  352.  The  yeas  and 
nays  have  been  ordered. 

Mr.  Williams.  When  all  time  that  has  been  assigned  to  these  two 
amendments  is  yielded  back,  then,  we  can  vote  on  these  two  amend- 
ments back  to  back? 

The  Presiding  Officer.  The  Senator  is  correct. 

The  question  is  on  agreeing  to  the  amendment  (No.  352)  of  the 
Senator  from  New  Mexico.  The  yeas  and  nays  have  been  ordered, 
and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  Indiana  (Mr. 
Bayh),  the  Senator  from  California  (Mr.  Cranston),  the  Senator 
from  Iowa  (Mr.  Culver),  the  Senator  from  Colorado  (Mr.  Haskell), 
the  Senator  from  Maine  (Mr.  Hathaway),  the  Senator  from  North 
Carolina  (Mr.  Morgan),  the  Senator  from  South  Dakota  (Mr. 
Abourezk),  the  Senator  from  Delaware  (Mr.  Biden),  and  the  Senator 
from  Arkansas  (Mr.  McClellan)  are  necessarily  absent. 
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On  this  vote,  the  Senator  from  North  Carolina  (Mr.  Morgan)  is 
paired  with  the  Senator  from  Iowa  (Mr.  Culver).  If  present  and 
voting,  the  Senator  from  North  Carolina  would  vote  "yea"  and  the 
Senator  from  Iowa  would  vote  "nay." 

Mr.  Stevens.  I  announce  that  the  Senator  from  Tennessee  (Mr. 
Baker),  the  Senator  from  Oklahoma  (Mr.  Bartlett),  the  Senator  from 
Michigan  (Mr.  Griffin),  and  the  Senator  from  Kansas  (Mr.  Pearson) 
are  necessarily  absent. 

I  also  announce  that  the  Senator  from  Utah  (Mr.  Hatch)  is  absent 
od  official  business. 

The  result  was  announced — yeas  29,  nays  57,  as  follows : 

[Ilollcall  Vote  Xo.  223  Leg.] 


YEAS — 29 

Allen 

Hatfield 

Scott 

Belliuon 

Hayakawa 

Stennis 

Byrd,  Harry  F.,  Jr. 

Helms 

Stevens 

Curtis 

Laxalt 

Stone 

Danforth 

Lugar 

Talmadge 

Dole 

Mathias 

Thurmond 

Domenici 

McClure 

Tower 

Gam 

Packwood 

Wallop 

Goldwater 

Roth 

Young 

Hansen 

Schmitt 

NAYS — 5  7 

Anderson 

Hart 

Moynihan 

Bentsen 

Heinz 

Muskie 

Brooke 

Hollings 

Nelson 

Bumpers 

Huddleston 

Nunn 

Burdick 

Humphrey 

Pell 

Byrd,  Robert  C. 

Inouye 

Percy 

Cannon 

Jackson 

Proxmire 

Case 

Javits 

Randolph 

Chafee 

Johnston 

Ribicoff 

Chiles 

Kennedy 

Riegle 

Church 

Leahy 

Sarbanes 

Clark 

Long 

Sasser 

DeConcini 

Magnuson 

Schweiker 

Durkin 

Matsunaga 

Sparkman 

Eagleton 

McGovern 

Stafford 

Eastland 

Mclntyre 

Stevenson 

Ford 

Melcher 

Weicker 

Glenn 

Ti    Metcalf 

Williams 

Gravel 

Metzenbaum 

NOT  VOTING — 14 

Zorinsky 

Abourezk 

Cranston 

Hathaway 

Baker 

Culver 

McClellan 

Bartlett 

Griffin 

Morgan 

Bayh 

Haskell 

Pearson 

Biden 

Hatch 

So  the  amendment  (amendment  No.  352)  was  rejected. 

AMENDMENT  NO.    348 

The  Presiding  Officer.  The  clerk  will  state  amendment  No.  348. 
The  second  assistant  legislative  clerk  read  as  follows : 
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The  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  No.  348. 

On  page  83,  line  15,  insert  the  following  after  the  period :  "To  the  extent  prac- 
ticable and  appropriate,  the  Secretary  shall  publish  along  with  each  proposed 
rule  a  paperwork  impact  analysis  for  each  such  rule  proposed  (including  any 
alternatives  considered),  containing  an  estimate  of  the  numbers  of,  and  a  descrip- 
tion of  the  classes  of,  persons  would  be  required  to  file  reports,  maintain  records, 
and  fulfill  any  of  the  information-gathering  requirements  under  each  such  rule ; 
the  nature  and  amount  of  the  information  required  to  be  filed  in  such  reports, 
and  the  frequency  of  such  reports ;  the  nature  and  number  of  records  that  would 
have  to  be  kept  by  such  persons,  and  the  man-hours  and  costs  required  or  in- 
curred to  keep  such  records  and  make  such  reports:  and  steps  being  taken  by 
the  Secretary  to  insure  that  there  is  no  unnecessary  duplication  In  recordkeeping 
and  report  filing  resulting  from  the  issuance  of  each  such  rule.  In  the  event  the 
Secretary  finds  that  it  is  impractical  or  inappropriate  to  submit  the  information 
required  hereunder,  the  Secretary  shall  include  a  statement  as  to  why  he  cannot 
jso  comply.". 

The  Presiding  Officer.  The  yeas  and  nays  have  been  ordered  on  the 
amendment. 

The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  called  the  roll. 

Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  South 
Dakota  (Mr.  Abouke&K),  the  Senator  from  Indiana  (Mr.  Bayh),  the 
Senator  from  Delaware  (Mr.  Biden),  the  Senator  from  California 
(Mr.  Cranston),  the  Senator  from  Iowa  (Mr.  Culver),  the  Senator 
from  Colorado  (Mr.  Haskell),  the  Senator  from  Maine  (Mr.  Hath- 
away), the  Senator  from  Arkansas  (Mr.  McClellan),  and  the  Sen- 
ator from  North  Carolina  (Mr.  Morgan)  are  necessarily  absent. 

On  this  vote,  the  Senator  from  North  Carolina  (Mr.  Morgan)  is 
paired  with  the  Senator  from  Iowa  (Mr.  Culver).  If  present  and 
voting,  the  Senator  from  North  Carolina  would  vote  "yea,"  and  the 
Senator  from  Iowa  would  vote  "nay." 

Mr.  Stevens.  I  announce  that  the  Senator  from  Tennessee  (Mr. 
Baker),  the  Senator  from  Oklahoma  (Mr.  Bartlett),  the  Senator 
from  Michigan  (Mr.  Griffin),  and  the  Senator  from  Kansas  (Mr. 
Pearson)  are  necessarily  absent. 

I  also  announce  that  the  Senator  from  Utah  (Mr.  Hatch)  is  absent 
on  official  business. 

The  result  was  announced — yeas  41,  nays  45,  as  follows : 

[Rollcall  Vote  No.  224  Leg.] 

YEAS — 41 


Allen 

Hatfield 

Roth 

Bellmon 

Hayakawa 

Schweiker 

Bentsen 

Heinz 

Scott 

Byrd,  Harry  F.,  Jr. 

Helms 

Sparkman 

Chafee 

Huddleston 

S  tennis 

Chiles 

Laxalt 

Stevens 

Curtis 

Leahy 

Stone 

Danforth 

Lugar 

Talma  dge 

DeConcini 

Mathias 

Thurmond 

Dole 

AlcClure 

Tower 

Doinenici 

Metzenbaum 

Wallop 

Gam 

Nunn 

Young 

Goldwater 

Packwood 

Zorinsky 

Hansen 

Percy 
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NATS — 45 

Anderson 

Hart 

Moynihan 

Brooke 

Hollings 

Muskie 

Bumpers 

Humphrey 

Nelson 

Bur  dick 

Inouye 

Pell 

Byrd,  Robert  C. 

Jackson 

Proxmire 

Cannon 

Javits 

Randolph 

Case 

Johnston 

Ribicoff 

Church 

Kennedy 

Riegle 

Clark 

Long 

Sarbanes 

Durkin 

Magnuson 

Sasser 

Eagleton 

Matsunaga 

Schmitt 

Eastland 

McGovern 

Stafford 

Ford 

Mclntyre 

Stevenson 

Glenn 

Melcher 

Weicker 

Gravel 

Metcalf 

NOT  VOTING 14 

Williams 

Abourezk 

Cranston 

Hathaway 

Baker 

Culver 

McClellan 

Bartlett 

Griffin 

Morgan 

Bayh 

Haskell 

Pearson 

Biden 

Hatch 

So  Mr.  Schmitt's  amendment  was  rejected. 

Mr.  Schmitt.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  Helms.  Mr.  President,  I  ask  for  the  yeas  and  nays. 

Mr.  Javits.  I  move  to  lay  that  motion  on  the  table. 

Mr.  Helms.  Mr.  President,  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  sufficient  second  on  the  motion  to 
reconsider  ?  There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Javits.  Mr.  President,  I  move  to  lay  that  motion  on  the  table. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  motion 
to  table. 

Mr.  Allen.  I  ask  for  the  yeas  and  nays  on  the  motion  to  table. 

The  Presiding  Officer.  Is  there  a  sufficient  second  ?  There  is  suffi- 
cient second. 

The  yeas  and  nays  were  ordered. 

The  Prestding  Officer.  The  question  is  on  agreeing  to  the  motion 
to  lay  on  the  table  the  motion  to  reconsider.  The  yeas  and  nays  have 
been  ordered  and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Kobert  C.  Byrd.  I  announce  that  the  Senator  from  Indiana  (Mr. 
Bayh),  the  Senator  from  Delaware  (Mr.  Biden),  the  Senator  from 
California  (Mr.  Cranston),  the  Senator  from  Iowa  (Mr.  Culver),  the 
Senator  from  Colorado  (Mr.  Haskell),  the  Senator  from  Maine  (Mr. 
Hathaway),  the  Senator  from  Arkansas  (Mr.  McClelland),  the 
Senator  from  Montana  (Mr.  Metcalf),  the  Senator  from  North  Car- 
olina (Mr.  Morgan) ,  and  the  Senator  from  Connecticut  (Mr.  Kibicoff) 
are  necessarily  absent. 

On  this  vote,  the  Senator  from  Iowa  (Mr.  Culver)  is  paired  with 
the  Senator  from  North  Carolina  (Mr.  Morgan).  If  present  and  vot- 
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ing,  the  Senator  from  Iowa  would  vote  "yea"  and  the  Senator  from 
North  Carolina  would  vote  "nay." 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
Connecticut  (Mr.  Ribicoff)  would  vote  "yea." 

Mr.  Stevens.  I  announce  that  the  Senator  from  Tennessee  (Mr. 
Baker),  the  Senator  from  Oklahoma  (Mr.  Bartlett) ,  the  Senator  from 
Michigan  (Mr.  Griffin),  and  the  Senator  from  Kansas  (Mr.  Peareon) 
are  necessarily  absent. 

I  also  announce  that  the  Senator  from  Utah  (Mr.  Hatch)  is  absent 
on  official  business. 

The  result  was  announced — yeas  44,  nays  41,  as  follows : 

[Rollcall  Vote  No.  225  Leg.] 

YEAS — 44 


Abcmrezk 

Hart 

Metzenbaum 

Anderson 

Hollings 

Moynihan 

Brooke 

Huddleston 

Muskie 

Bumpers 

Humphrey 

Nelson 

Burdick 

Inouye 

Pell 

Byrd,  Robert  C. 

Jackson 

Proxmire 

<  V.nnon 

JttfitB 

Randolph 

Case 

Johnston 

Riegle 

Church 

Kennedy 

Sarbanes 

Clark 

Long 

Sasser 

Durkin 

Magnuson 

Stafford 

Kagleton 

Matsunaga 

Stevenson 

Ford 

McGovern 

Weicker 

Glenn 

Mclntyre 

Williams 

Gravel 

Melcher 

NAYS — 41 

Allen 

Hansen 

Scnmitt 

Bellmon 

Hatfield 

Schweiker 

Bentsen 

Hayakawa 

Scott 

Byrd,  Harry  F.,  Jr. 

Heinz 

Sparkman 

Gh  a  fee 

Helms 

Stennis 

Chiles 

Laxalt 

Stevens 

Curtis 

Leahy 

Stone 

Dan  forth 

Lugar 

Talmadge 

DeConcini 

Mathias 

Thurmond 

Dole 

McClure 

Tower 

Domenici 

Nunn 

Wallop 

Eastland 

Packwood 

Young 

Gam 

Percy 

Zorinsky 

Goldwater 

Roth 

NOT   VOTING 15 

Baker 

Griffin 

Morgan 

Bartlett 

Haskell 

Pearson 

Bayh 

Hatch 

Ribicoff 

Biden 

Hathaway 

Cranston 

McClellan 

Culver 

Metcalf 

So  the  motion  to  lay  on  the  table  was  agreed  to. 

Mr.  Schmitt.  Mr.  President,  I  yield  to  the  Senator  from  Virginia 
for  a  unanimous-consent  request. 

Mr.  Harry  F.  Byrd,  Jr.  Mr.  President,  I  ask  unanimous  consent  that 
Mary  Repper  of  Mr.  Stone's  staff,  be  granted  the  privileges  of  the  floor. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
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Mr.  Glenn.  Mr.  President,  will  the  Senator  yield  for  a  unanimous- 
consent  request  ? 

Mr.  Schmitt.  I  yield. 

Mr.  Glenn.  Mr.  President,  I  ask  unanimous  consent  that  Tom 
Dougherty  be  accorded  floor  privileges  during  the  consideration  of  the 
bill  and  the  votes  thereon. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Leahy.  Mr.  President,  will  the  Senator  yield  for  a  similar  re- 
quest ?  I  ask  unanimous  consent  that  Judy  Heffner  of  my  staff  be  given 
the  usual  privilege  of  the  floor  during  the  votes  on  this  measure  and 
for  the  rest  of  the  debate. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Cannon.  Mr.  President,  I  ask  unanimous  consent  that  Aubrey 
Sarvis  be  granted  the  privileges  of  the  floor. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Schmitt.  Mr.  President,  a  parliamentary  inquiry. 

The  Presiding  Officer.  The  Senator  will  state  it. 

Mr.  Schmitt.  At  what  time  does  my  allotted  time  run  out  ? 

The  Presiding  Officer.  At  the  hour  of  7 :05. 

Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  the  two 
remaining  controversial  amendments  that  I  shall  offer,  if  votes  are 
required  that  they  occur  at  7 :05  back  to  back. 

The  Presiding  Officer.  Is  there  objection  ? 

Mr.  Robert  C.  Byrd.  Mr.  President,  reserving  the  right  to  object, 
what  is  the  request  ? 

Mr.  Schmitt.  In  order  to  get  the  votes  out  of  the  way  today  so  they 
will  not  interfere  with  tomorrow's  activities,  I  request  that  the  two 
controversial  amendments  which  I  believe  will  require  a  vote,  if  they 
do.  that  that  vote  be  accommodated  at  7 :05. 

M r.  Robert  C.  Byrd.  Which  vote,  the  two  votes  ? 

Mr.  Schmitt.  The  two  votes. 

Mr.  Robert  C.  Byrd.  Which  vote  would  occur  at  7 :05  ? 

Mr.  Schmitt.  The  vote  on  the  amendments. 

Mr.  Robert  C.  Byrd.  The  first  of  the  two  ? 

Mr.  Schmitt.  The  first  of  the  two. 

Mr.  Javits  addressed  the  Chair. 

Mr.  Schmitt.  If  the  distinguished  majority  leader  would  modify  the 
unanimous-consent  agreement  tomorrow  so  the  vote  could  occur  the 
first  thing  tomorrow  morning  that  would  also  be  acceptable  to  the 
Senator  from  New  Mexico. 

Mr.  Javits.  Mr.  President,  our  problem  over  on  this  side  is  that  I  am 
advised  that  the  Secretary  put  the  word  out  that  there  would  be  no 
votes  after  7.  We  could  start  a  vote  at  7. 1  do  not  know  why  the  Senator 
savs  7 :05. 

Mr.  Schmitt.  I  would  be  happy  to  make  it  at  7,  two  votes. 

Mr.  Javits.  Mr.  President,  will  the  Senator  consent,  to  accommodate 
Members,  to  start  voting  at  6:45,  and  we  will  take  less  time  than  the 
Senator  if  he  wants  to  divide  time  ?  In  other  words,  the  Senator  can 
havo  a  half  hour  and  we  will  take  15  minutes. 

S  [r.  Schmitt.  I  will  accommodate  the  Senator. 

Mr.  Javits.  Mr.  President,  we  understand  the  unanimous  consent  is 
that  time  be  divided  for  the  next  three-quarters  of  an  hour  on  both 

amendments  numbered 

Mr.  Schmitt.  349  and  347. 
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Mr.  Javits.  347  and  349;  that  the  proponent,  Senator  Schmitt,  have 
30  minutes ;  that  the  opponent,  Senator  Williams,  have  15  minutes,  and 
with  the  votes  occurring  at  6 :45  back  to  back  on  both  amendments,  the 
first  amendment  to  be  a  15-minute  vote,  and  the  second  to  be  10  minutes. 

The  Presiding  Officer.  Is  there  objection?  The  Chair  hears  none, 
and  it  is  so  ordered. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  for  a  unanimous- 
consent  request  ? 

Mr.  Schmitt.  I  am  happy  to  yield. 

Mr.  Javits.  Mr.  President,  I  ask  unanimous  consent  that  the  yeas 
and  nays  may  be  ordered  on  one  showing  of  hands  on  amendments  Xo. 
347  and  349,  if  they  be  called  up,  and  I  make  the  request  for  the  yeas 
and  nays. 

The  Presiding  Officer  (Mr.  Matsunaga).  Is  there  objection? 

Without  objection,  it  is  so  ordered. 

Mr.  Schmitt.  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  sufficient  second  ? 

There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Schmitt.  Mr.  President,  I  thank  the  Senator  from  New  York 
for  that  request. 

AMENDMENT   NO.    351 

Mr.  Schmitt.  Mr.  President,  I  call  up  my  amendment  Xo.  351  which 
is  at  the  desk  and  ask  for  its  immediate  consideration. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows : 

The  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  No.  351. 

On  page  83,  line  15,  insert  the  following  after  the  period :  "Publication  shall 
include  the  text  of  such  rules  proposed,  in  their  entirety,  and  a  comparative  text 
of  the  proposed  changes  in  existing  rules,  and  shall  include  a  comprehensive  index 
to  the  rules,  cross-referenced  by  subject  matter.". 

Mr.  Sciimitt.  Mr.  President,  if  I  may  have  the  attention  of  the  dis- 
tinguished chairman  and  ranking  minority  member  of  the  Human 
[Resources  Committee,  amendment  No.  351  would  require  the  Secretary 
of  Labor,  when  promulgating  new  health  and  safety  standards  under 
the  act,  to  publish  in  the  Federal  Register  the  text  of  each  proposed 
rule,  a  comparative  text  of  the  proposed  changes  in  existing  rules,  and 
a  comprehensive  index  to  the  rules,  cross-referenced  by  subject  matter. 

The  purpose  of  this  amendment  is  to  make  it  easier  for  the  public 
and  the  mining  industry  to  understand,  comment  upon,  and  later  com- 
ply with  proposed  mine  health  and  safety  regulations. 

It  is  my  understanding,  and  I  believe  this  is  correct,  that  the  com- 
mittee is  willing  to  accept  this  amendment. 

Mr.  Williams.  Yes.  I  have  reviewed  this,  and  it  is  certainly  agree- 
able with  me.  I  think  it  serves  a  useful  purpose. 

When  the  proposal  is  published,  those  who  read  the  Federal  Reg- 
ister will  be  able  to  know  exactly  what  changes  will  be  made  by  the 
proposal.  Is  that  right  ? 

Mr.  Schmitt.  That  is  correct. 

Mr.  Williams.  With  a  cross  indexing,  so  there  is  no  mystery. 

Mr.  Schmitt.  That  is  correct. 

Mr.  Williams.  That  is  agreeable  to  me. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  ? 
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Mr.  Sch:m:itt.  I  yield. 

Mr.  Jayits.  Mr.  President,  it  seems  agreeable  to  me  also.  We  have 
not  consulted  the  Department  but  there  have  to  be  some  very  persua- 
sive administrative  reasons  to  tout  me  off  this.  So  I  accept  the 
amendment. 

Mr.  Schmitt.  I  appreciate  that. 

Mr.  President,  I  request  a  vote  on  amendment  No.  351. 

Mr.  Javits.  A  voice  vote. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  amendment 
Xo.  351. 

The  amendment  was  agreed  to. 

Mr.  Schmitt.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  Robert  C.  B yrd.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

AiTEXD^rEXT   NO.    34  9 

Mr.  Schmitt.  Mr.  President,  I  call  up  amendment  Xo.  349  and  ask 
for  its  immediate  consideration. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows : 

Tlie  Senator  from  New  Mexico  (Mr.  Schmitt)  proposes  amendment  numbered 
34t. 

Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  the  read- 
ing of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  78,  strike  out  lines  15, 16, 17,  and  18. 

On  page  78,  line  19,  strike  out  "(2)"  and  insert  "(b)  (1)". 

Oil  page  78,  line  23,  strike  out  "(3)"  and  insert  "(2)". 

On  page  79,  line  19,  strike  out  "(4)"  and  insert  "3)". 

On  page  79,  line  22,  strikeout  "(5)"  and  insert  "(4)". 

On  page  80,  line  4r  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  80,  strike  out  lines  10  and  11. 

On  page  SO.  line  12,  strike  out  "  (2) "  and  insert  "(d)". 

On  page  132,  line  12,  strike  out  "Labor"  and  insert  "the  Department  of  the 
Interior". 

On  page  143,  line  20,  beginning  with  the  word  "by",  strike  out  all  through  the 
comma  on  line  22. 

On  page  144,  beginning  with  line  2,  strike  out  all  through  line  9  on  page  149. 

On  page  144,  line  11,  strike  out  "Sec.  302."  and  insert  "Sec.  301.". 

On  page  149,  line  12,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  149,  line  13,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  149.  line  23,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  150,  line  20  beginning  with  the  comma,  strike  out  all  through  "and" 
on  line  22. 

On  page  151.  line  17,  beginning  with  the  semicolon,  strike  out  all  through  the 
quotation  marks  on  line  19. 

On  page  151.  beginning  with  line  20,  strike  out  all  through  line  23. 

On  page  151.  line  24,  strike  out  "(5)"  and  insert  "(4)". 

On  page  152,  line  1,  beginning  with  "inserting",  strike  out  all  through  "by"  on 
line  3. 

On  page  152,  line  1,  strike  out  "  (6) "  and  insert  "  ( 5) ". 

On  page  152,  line  5,  strike  out  "  ( 7) "  and  insert  "  ( 6) ". 

On  page  154,  line  6,  strike  out  "Secretaries  of  Labor  and"  and  insert  "Secre- 
tary of  the". 

On  p  ige  154.  line  7,  strike  out  "jointly". 
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On  page  154,  line  18,  strike  out  "Secretaries  of  Labor  and"  and  insert  "Sec- 
retary of  the". 

On  page  154,  line  22,  beginning  with  "shall",  strike  out  all  through  "are"  on 
line  25. 

On  page  156,  line  6,  beginning  with  the  period,  strike  out  all  through  "Act"  on 
line  9. 

Mr.  Schmitt.  Mr.  President,  this  amendment  brings  us  to  what 
I  think  is  the  basic  issue  of  this  discussion. 

I  realize  that  it  is  at  the  very  heart  of  the  legislation  that  has  been 
proposed.  The  issue  is,  should  the  activity  proposed  in  the  legislation 
be  undertaken  by  the  Department  of  Labor  or  should  it  remain  for 
the  time  being,  but  not  necessarily  indefinitely,  in  the  Department  of 
Interior  ? 

Mr.  President,  as  we  review  this  legislation  the  principal  considera- 
tion that  should  concern  us  is  whether  S.  717,  if  enacted,  will  truly 
serve  the  health  and  safety  needs  of  this  Nation's  miners.  In  address- 
ing this  issue,  I  would  like  to  place  9everal  questions  before  my  col- 
leagues. First  of  all,  will  the  mine  worker  be  better  served  in  health 
and  safety  concerns  with  the  administrative  changes  called  for  in  this 
legislation?  Will  the  federal  regulatory  mechanism  have  the  capacity 
to  increase  meaningfully  the  Ba  let  v  and  health  of  this  country's  miners 
in  metal  and  nonmetallic  mines  through  a  change  of  administrative 
departments? 

Will  the  disruption  and  confusion  created  by  transferring  a  major 
and  critical  safety  enforcement  division  from  one  government  agency 
to  another  have  counterproductive  results?  Will  there  be,  in  fact,  a 
backslide  from  the  current  high-level  of  mine  safety  enforcement? 
Will  there  be  a  loss  from  the  real  advances  that  have  been  made  during 
the  past  10  years  in  health  and  safety  programs  of  our  workers  in  metal 
and  non-metallic  mines  ? 

These  questions,  Mr.  President,  point  directly  to  the  crux  of  the 
matter  before  us  and  to  the  essential  thrust  and  to  the  main  purpose 
of  the  legislation  we  are  presently  considering.  What  will  this  leg- 
islation and  the  proposed  transfer  of  mine  health  and  safety  enforce- 
ment really  mean  in  terms  of  the  welfare  of  this  Nation's  mine  workers  ? 

I  am  convinced  the  Department  of  the  Interior  has  done  as  effective 
and  conscientious  job  of  promoting  mine  safety  and  improving  condi- 
tions for  miners  as  was  possible  under  existing  law. 

If  there  is  fault  in  that  legislation,  it  is  the  fault  of  Congress. 

By  contrast,  the  Labor  Department's  record  in  the  health  and  safety 
field  does  not  give  one  confidence  that  that  Department  can  be  counted 
on  to  do  an  effective  job  or  undertake  the  additional  responsibility  the 
MESA's  transfer  would  entail.  Moreover,  there  is  a  strong  connection 
between  mining  productoin  and  mine  safet}\  particularly  in  research, 
which  is  best  suited,  in  my  judgment,  to  Interior's  basic  functions. 

We  have  made  a  similar  decision  that  with  respect  to  energy  mat- 
ters regulation  and  production  should  be  in  the  same  Department 
of  Energy. 

That  decision  was  made  just  recently  and  now  we  are  reversing  it  in 
the  case  of  mining  legislation. 

There  is  already  well-developed  coordination  between  the  Bureau  of 
Mines  and  MESA.  In  Interior,  MESA  personnel  currently  enjoy  ready 
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access  to  mining  related  expertise.  Accordingly  I  see  no  reason  to 
transfer  mining  health  and  safety  functions  to  a  bureaucracy,  like 
OSHA,  which  is  being  strongly  criticized  for  its  handling  of  those 
health  and  safety  programs  currently  under  the  jurisdiction  of  the 
Department. 

It  does  not  mean  that  at  sometime  in  the  future  such  a  transfer  may 
be  appropriate.  Although  it  may  seem  appropriate  at  the  present  time, 
I  am  afraid  it  would  be  a  serious  move  backwards. 

Mr.  President,  I  direct  the  attention  of  my  colleagues  to  amendment 
No.  349  which  deals  with  this  issue  of  MESA's  transfer. 

As  my  colleagues  are  aware,  sections  301,  302,  and  303  of  S.  717, 
would,  in  effect,  shift  MESA  from  the  Department  of  the  Interior  to 
the  Department  of  Labor.  The  purpose  of  my  amendment  is  to  prevent 
that  transfer  by  deleting  those  sections  from  the  bill. 

In  opposing  the  proposed  transfer  of  the  functions  of  MESA  from 
the  Department  of  Interior  to  the  Department  of  Labor,  let  me 
emphasize  that  I  concur  with  the  proponents  of  this  legislation  that  we 
must  work  to  attain  the  highest  possible  degree  of  protection  for  our 
Nation's  miners.  In  fact,  it  is  due  to  my  concern  that  efforts  must  be 
continued  to  improve  conditions  for  the  miners  that  I  am  offering 
this  amendment. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed  in  the 
Record  a  summary  of  the  history  of  the  mine  safety  legislation  that 
has  led  up  to  the  present  point  in  time. 

There  being  no  objection,  the  summary  was  ordered  to  be  printed 
in  the  Record  as  follows : 

The  Bureau  of  Mines  was  created  by  legislation  in  1910  as  primarily  an  agency 
for  advising  the  industry,  with  experimental  work  and  teaching  accident  preven- 
tion, first  aid  and  mine  rescue.  Although  much  work  was  done  in  the  prevention 
of  fires  and  explosions  and  in  research  leading  to  improved  safety  equipmentr 
federal  officials  acted  in  an  advisory  capacity  only  since  there  were  no  set  of  rules 
or  standards  and  did  not  have  the  right  to  enter  and  inspect  mines  until  the 
passage  in  1941  of  Public  Law  49. 

Mine  disasters  continued,  expecially  during  war  years,  and  in  1952,  Congress 
passed  the  Federal  Coal  Mine  Safety  Act,  in  which  certain  regulations  became 
mandatory  and  inspectors  could  issue  withdrawal  orders  and  notices  of  violations. 
In  1966,  small  mines  were  included  under  the  Act,  and  in  1969,  a  new  Federal 
Coal  Mine  Health  and  Safety  Act  was  passed. 

During  the  1960's  the  Department  of  Interior  through  the  Bureau  of  Mines 
conducted  an  extensive  program  of  research  in  coal  and  metal  and  non-metallic 
mine  safety  and  health,  which  led  eventually  to  passage  in  1966  of  the  Federal 
Metal  and  Non-Metallic  Act.  Furthermore,  the  Bureau  of  Mines  in  Interior  was 
instrumental  in  recommending  the  changes  adopted  in  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969. 

Over  the  years  Interior  has  developed  the  expertise,  has  conducted  extensive 
research  and  has  built  up  a  cadre  of  experts  in  mining  and  technology.  It  would 
be  a  serious  mistake,  in  my  opinion,  after  recognizing  the  uniqueness  of  mining 
from  1910  to  the  present,  to  discard  the  efforts  of  this  Department  merely  to 
respond  to  the  desires  of  disgruntled  labor  leaders. 

The  interdependence  of  safety  and  health  research  with  research  dealing  with 
productivity  is  another  compelling  reason  for  keeping  MESA  within  Interior. 
No  one  can  deny  the  unique  character  of  mining.  Foreign  countries  and  our  own 
states  have  established  mine  safety  laws  and  agencies  distinguishable  from 
other  occupational  safety  laws  and  agencies.  In  New  Mexico  mine  safety,  by 
constitutional  provisions,  is  the  exclusive  responsibility  of  the  office  of  the  State 
Mine  Inspector. 

Mr.  Scttmitt.  I  would  like  to  quote  from  the  Former  Secretary  of 
the  Interior,  Thomas  Kleppe,  in  his  testimony  before  the  House  Com- 
mittee on  Education  and  Labor  on  May  6,  1976,  on  this  matter : 
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Many  of  the  hazards  associated  with  mining  are  unique.  The  complex  and 
widely  varying  methods  and  techniques  employed  in  the  extraction  of  ore  and 
coal  from  underground  locations  and  the  constantly  changing  natural  conditions 
have  no  parallel  in  other  industries.  The  safety  and  health  principles  used  in  other 
industries,  when  and  if  applicable  to  mining,  must  be  adapted  to  the  particular 
conditions  and  circumstances  of  mining,  and  special  expertise  can  make  better 
adaptations  to  the  particular  circumstances.  Interior  has  that  special  expertise. 

In  pursuing  the  goal  of  improved  mine  health  and  safety,  MESA,  in  the  De- 
partment of  the  Interior,  has  the  distinct  benefit  of  close  liaison  with  the  De- 
partment's other  programs  dealing  with  the  use  and  conservation  of  natural 
resources. 

Sound  management  of  natural  resource  development  requires  a  coordinated, 
systematic  approach.  Mining  has  many  interrelated  aspects.  The  phases  of  the 
mining  cycle  include  exploration,  extraction,  processing,  and  reclamation.  Be- 
cause these  phases  are  labor  intensive,  Juaith  and  BOfety  la  a  consideration  of 
each  phase  and  collectively  in  an  important  and  integral  part  of  the  total  mining 
system. 

MESA  activities  are  closely  related  to  the  Department's  operations.  By  their 
presence  in  the  Interior  Department,  MESA  managerial,  technical  and  profes- 
sional personnel  find  their  work  facilitated  by  ready  access  to  specialists  in 
geology,  hydrology,  dam  construction,  metallurgy,  rock  mnchanics,  explosives, 
chemistry,  and  other  techniques  and  scientific  disciplines  in  which  Interior  bu- 
reaus are  acknowledged  world  leaders. 

While  MESA  derives  definite  benefits  from  its  presence  in  the  Interior  Depart- 
.  it  also  contributes  to  the  functions  of  other  Interior  bureaus.  MESA  lias 
an  effective  voice  in  promoting  safety  in  other  Departmental  activities.  It  assures 
that  hen lth  and  safety  considerations  are  incorporated  in  mining  research  and 
development  and  other  mineral-related  activities.  Similar  interaction  between 
agencies  throughout  the  entire  government  structure  is  possible,  but  there  is  ob- 
viously a  distinct  practical  advantage  if  the  bureaus  concerned  with  mineral 
are  in  the  same  department. 

The  Interior  Department's  budget  for  energy  and  minerals  research  is  sepa- 
rated into  three  components:  extractive  technology,  health  and  safety,  and 
market  demand.  The  Department  of  the  Interior  through  the  Bureau  of  Mines 
currently  conducts  research  on  all  aspects  of  extractive  mining  technology.  Such 
research  is  carried  out  with  a  major  emphasis  on  the  health  and  safety  of  mine 
workers.  Separation  of  components  of  such  research  would  be  inefficient,  devisive, 
and  costly  and  would  result  in  fragmentation  or  duplication  of  efforts.  MESA 
is  directly  consulted  in  the  formulation  of  research  projects  by  the  Bureau  of 
Mines. 

The  close  integration  of  research  components  is  a  direct  result  of  basic  limita- 
tions imposed  on  mining  systems  and  equipment  by  health  and  safety  require- 
ments. For  example,  the  presence  of  highly  combustible  methane  gas  in  coal  or 
trana.  a  nonmetallic  mineral,  automatically  eliminates  all  mining  equipment 
that  is  not  explosion  proof  no  matter  how  fast  and  efficient.  Using  research  for 
development  of  spark  generating  equipment  would  be  useless  since  it  could  not 
be  used  and  would  waste  valuable  time  and  resources.  Likewise,  developing  a 
new  mining  technique  or  equipment  that  speeds  production,  but  does  not  provide 
sufficient  roof  support,  would  again  be  a  waste  of  resource  time  and  money. 
Health  and  safety  requirements  must  be  considered  and  met  in  all  mining  extrac- 
tion technology  development. 

The  importance  of  technical  specialization  in  the  field  of  mine  health  and 
safety  must  be  emphasized  because  a  variety  of  approaches  is  needed  to  integrate 
health  and  safety  into  the  mining  system. 

«  *  *  *  *  *  * 

Coincidental  with  enforcement  and  training  activities  are  a  number  of  essential 
engineering  support  functions  involving  a  high  degree  of  technical  knowledge 
and  experience  in  mining  operations.  These  include  ground  control,  ventilation, 
fire  prevention  and  control,  explosives  storage  handling,  hoisting  and  transporta- 
tion, shaft  sinking,  electrical  equipment,  dust  and  noise  control,  and  mine  waste 
embankments  technology.  Close  coordination  between  these  support  activities  and 
research  development,  and  testing  is  essential,  as  many  hazards  can  actually 
be  "engineered  out"  of  equipment  and  machinery,  and  mining  systems  can  be 
modified  to  reduce  hazards. 
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To  attract  and  keep  men  for  mining  careers,  health  and  safety  must  share 
co-equal  emphasis  with  the  need  for  increased  production. 

The  point  is  that  mine  health  and  safety  cannot  be  divorced  from  the  mine 
productivity. 

The  Mining  Enforcement  and  Safety  Administration  (MESA)  was 
established  by  the  Secretary  of  the  Interior  in  May  1973.  The  national 
statistics  that  I  have  seen  from  the  Department  of  Interior,  as  well 
as  those  from  the  National  Safety  Council,  affirm  the  steady  and  rapid 
progress  that  has  been  made  in  improving  health  and  safety  conditions 
for  our  Nation's  miners  through  the  effective  administration  and  pro- 
grams of  MESA. 

Regular  and  spot  inspections  performed  by  MESA  inspectors  have 
steadily  increased,  from  31,481  in  1971  to  over  44,188  in  1975.  The 
number  of  notices  of  violations  issued  in  that  same  period  nearly 
doubled.  Most  importantly,  the  number  of  closure  orders  per  year 
issued  for  noncompliance  and  imminent  danger  increased  from  4.320 
to  over  9,340.  The  Department  of  Interior,  through  MESA  and  its 
inspectors,  is  clearly  taking  very^  seriously  its  responsibilities  for  the 
inspection  of  mines  and  protection  of  workers  from  unsafe  and  po- 
tentially hazardous  conditions. 

In  order  to  give  full  interpretations  and  added  emphasis  to  these 
statistics,  I  refer  to  the  1975  report  released  by  the  National  Safety 
Council.  The  accident  report  of  1975  indicated  that  in  the  past  10  years 
the  Nation's  work-death  rate  in  eight  principal  industry  groups  was 
reduced  an  average  of  24  percent. 

Construction,  considered  a  critical  enforcement  area  at  the  Occupa- 
tion Safety  and  Health  Administration,  only  registered  a  16-percent 
improvement  during  that  10-year  period.  By  contrast,  mining  and 
quarrying  posted  the  greatest  improvement  during  the  period — 12 
percent  fewer  deaths  per  100,000  workers. 

In  the  2  years  between  1973,  when  the  Mining  Enforcement  Safety 
Administration  was  created,  and  1975,  there  was  a  10-percent  decrease 
in  the  number  of  fatalities  in  the  mining  industry.  These  figures  them- 
selves attest  to  MESA's  outstanding  record  in  the  field  of  safety. 

Health  activities  have  also  received  continued  and  increasing  empha- 
sis at  MESA.  In  1974,  for  instance,  in  metal  and  nonmetal  mining 
alone,  over  4,200  inspections  involving  industrial  hygiene  sampling 
were  made.  These  inspections  were  involved  in  evaluating  degrees  of 
hazard  found  as  a  result  of  contaminants  such  as  dusts  of  silica,  as- 
bestos and  talc,  noise,  toxic  gases,  radon  daughters  and  welding  fumes. 

As  a  matter  of  fact,  a  table  on  page  7  of  the  report  of  the  committee 
on  S.  717  illustrates  this  steady  progress  though  the  committee  has 
interpreted  it  as  illustrative  of  the  need  for  a  transfer  of  jurisdiction. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed  in  the  Rec- 
ord at  this  point  an  updated  progress  report  on  the  noncoal  mining 
safety  and  health  are,  provided  by  the  Assistant  Secretary  of  Energy 
for  Minerals,  the  Department  of  the  Interior.  It  is  dated  February  14, 
1977,  and  is  a  memorandum  from  the  Administrator  of  MESA  to  the 
Assistant  Secretary,  with  enclosures. 

There  being  no  objection,  the  material  was  ordered  to  be  printed  in 
the  Record,  as  follows : 
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Memorandum 

To  Assistant  Secretary— Energy  and  Minerals. 

From  Administrator,  Mining  Enforcement  and  Safety  Administration. 
Subject  Monthly  Report  on  Metal  and  Xonmetal  Mine  Health  and  Safety  Activi- 
ties for  December  1976. 
Attached  is  a  statistical  and  graphical  summary  of  activities  through  Decem- 
ber 1976  showing : 

1.  Metal  and  Nonmetal  mine  fatalities. 

2.  Health  and  safety  inspections. 

8.  Notices  of  violations  of  mandatory  standards  issued. 
4.  Number  of  mine  closure  orders  issued. 

Robert  E.  Barrett. 
Enclosures. 

ICalendar  years) 


December 
total 


Cumulative  through  December 
1976 1  1975 


1974 


Total 


1975 


1974 


TYPE  OF  MINE 

Underground 2  37 

Open  pit 1  11 

Crushed  stone... 17 

Sand  and  gravel 2  24 

•Wills.... 24 

Total 5  113 

INSPECTIONS 

Underground: 

Regular 

Spot.. 

Total 

Open  pit: 

Regular 

Spot.... 

Total 

Crushed  stone: 

Regular 

Spot 

Total 

Sand  and  gravel: 

Regular 

Spot 

Total 

Mills: 

Regular 

Spot - 

Total 

Total: 

Regular 

Spot 

Grand  total 2,425  34,788 

»  These  are  the  final  figures  for  calendars  year  1976. 


43 

50 

43 

50 

12 

16 

12 

16 

27 

30 

27 

30 

21 

39 

21 

39 

20 

23 

20 

23 

123 


158 


31,  002 


21,  841 


123 


31,002 


158 


155 

2,208 
1,417 

2,227 

1.456 

1,632 
1,214 

2,227 
1,456 

1,632 

116 

1.214 

271 

3,265 

3,683 

2,846 

3,683 

2,846 

120 

2,245 

1,608 

1,904 
1.535 

1,398 
1,055 

1,904 
1,535 

1,398 

123 

1,055 

243 

3,853 

3,439 

2,453 

3,439 

2,453 

273 

5,273 
5,343 

4,865 
4,863 

2,967 
3.345 

4,865 
4,863 

2,967 

536 

3.345 

809 

10,  616 

9,728 

6,312 

9,728 

6,312 

407 

8,199 
5,794 

6,390 
5,600 

4,594 
4,164 

6,390 
5,600 

4,594 

518 

4.164 

925 

13,  993 

11,990 

8,758 

11,990 

8,758 

96 

1,479 
1,222 

1,114 
1,048 

690 
782 

1,114 
1,048 

690 

81 

782 

177 

2,701 

2,162 

1,472 

2,162 

1,472 

1,051 

19,  404 
15,  384 

16,500 

14,  502 

11,281 
10,  560 

16,  500 
14,  502 

11,281 

1,374 

10,  560 

21.841 
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[Calendar  years] 


December 
total 


Cumulative  through  December 


1976 


1975 


1974 


Total 


1975 


1974 


NOTICES  ISSUED 

Underground 

Open  pit 

Crushed  stone 

Sand  and  gravel 

Mills 

Total 

ORDERS  ISSUED 

Underground 

Open  pit 

Crushed  stone 

Sand  and  gravel 

Mills 

Total 


970 

15, 184 

12,419 

10,  589 

12,419 

740 

9,710 

8,513 

6,982 

8,513 

1,617 

41,  804 

31,  946 

24,  367 

31,  946 

1,540 

34, 133 

27,  262 

23,  344 

27, 262 

780 

12,  583 

7,653 

6,158 

7,653 

5,647 


92 
21 
110 
72 
17 


312 


113,414 


1,005 

265 

1,659 

1,200 

269 


87,  7S3 


71,  440 


4,398 


627 
157 
2,273 
973 
187 


450 
108 
576 
731 
73 


3,217 


1,938 


87,  793 


627 
157 
1,273 
973 
187 


3,217 


10,  589 
6,982 
24,  367 
23,  344 
6,158 


71,440 


450 
108 
576 
731 
73 


1,938 


These  are  the  final  figures  for  calendar  year  1976. 

NUMBER  OF  MINES  INSPECTED  AT  LEAST  ONCE  DURING  CALENDAR  YEAR 


Mine  category 


Number  of 
active  mines1 


Mines  inspected— 
calendar  year  1976 2 

cumulative 
December  through 

total »        December ' 


Cumulative 
(percent)3 


Mines 
uninspected 


Underground 629 

Open  pit _-  1,438 

Crushed  stone 3,509 

Sand  and  gravel 5,360 

Mills 854 

Total _  11, 790 


102 


620 
1,232 
3,083 
4,503 

776 


10,214 


4S8.7 
85.7 
87.8 
84.0 
90.9 


<9 

206 

426 

857 

78 


1,576 


1  Data  obtained  from  MCS  mining  inspection  status  report.  Initial  inspections  may  exceed  the  total  inspections  since 
data  from  the  mining  inspection  status  report  includes  a  portion  of  data  from  the  following  month.  But  more  often  initial 
inspections  are  less  than  total  inspections  since  total  inspections  include  additional  repeat  and  spot  inspections. 

2  Number  of  initial  regular  mine  inspections. 

3  Percentage  of  cumulative  number  of  mines  inspected  in  each  active  mine  category  and  shows  the  current  portion  of 
each  category  inspected  at  least  once. 

4  Due  to  the  lag  time  in  the  submission  of  input  documents  and  the  updating  of  records,  a  small  portion  of  underground 
mines  do  appear  as  uninspected.  However,  a  manual  cross-referencing  of  MCS  data,  on  Feb.  8,  1977,  confirmed  that  all 
active  underground  mines  were  inspected  at  least  once. 

SUMMARY 


Frequency  rates  per  million 

man-hours 

Men 

Nonfatal 

All  disabling 

employed 

Fatal 

disabling 

injuries 

1967 

255,999 

0,34 

21.02 

21.36 

1968.... 

_ 246,039 

.34 

21.02 

21.36 

1969 

246,677 

.33 

21.18 

21.51 

1970 

242,788 

.31 

22.91 

23.21 

1971 

237,059 

.32 

23.50 

23.81 

1972 

(i) 

.57 

23.18 

23.75 

1973  2. 

246,  658 

.40 

18.69 

19.09 

1974 

271,447 

.34 

19.06 

19.40 

1975 

277,978 

.26 

17.81 

18.07 

1976  * 

274,540 

.25 

15.02 

15.27 

1  Data  not  available. 
2 1st  year  of  MESA. 
1  Preliminary. 
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INJURY  EXPERIENCE  AND  EMPLOYMENT  IN  METAL  AND  NONMETAL  MINES  AND  MILLS  IN  THE  UNITED 

STATES,   1967-76 

Frequency  rates  per  million 
Number  of  injuries  man-hours 

All  AM 

Men  Nonfatal    disabling                     Nonfatal      disabling 

Year  and  location                           employed  Fatal    disabling      injuries  Fatal    disabling  injuries 

1967: 

Underground  mines 37,771  65  3,107  3,172  0.86  41.28  42.14 

Surfacemines . 117,074  75  4,225  4,300  .33  18.48  18.81 

Mills . 101,154  41  3,873  3,914  .18  16.90  17.08 

Total 255,999  181  11,205  11,386  .34  21.02  21.36 

1968: 

Underground  mines 34,386  75  3,004  3,079  1.02  41.00  42.03 

Surfacemines 114,415  80  4,317  4,397  .35  18.93  19.28 

Mills 97,238  27  3,778  3,805  .12  16.66  16.78 

Total 246,039  182  11,099  11,281  .34  21.02  21.36 

1969: 

Underground  mines 33,568  63  3,116  3,180  .87  42.16  43.02 

Surfacemines 114,883  86  4,313  4,399  .37  18.49  18.86 

Mills 98,226  29  3,981  4,010  .13  17.19  17.31 

Total 246,677  179  11,410  11,589  .33  21.18  21.51 

1970: 

Underground  mines 34,014  60  3,455  3,515  .80  46.03  46.83 

Surfacemines.... 113,388  73  4,675  4,7'8  .31  20.06  20.38 

Mills 95,386  32  4,218  4,250  .14  18.26  18.40 

Total 242,788  165  12,348  12,513  .31  22.91  23.21 

1971: 

Underground  mines 32,524  56  3,381  3,  <37  .80  48.01  48.80 

Surfacemines 113,000  69  4,490  4,559  .30  19.73  20.04 

Mills 91,535  39  4,277  4,316  .18  19.52  19.70 

Total 237,059  164  12,148  12,312  .32  23.50  23.81 

1972: 

Underground  mines (')  134  2,762  2,896  2.10  43.31  45.41 

Surfacemines (')  65  3,073  3.138  .39  18.57  18.96 

Mills (0  35  3,761  3.7%  .19  20.37  20.56 

Total (')  234  9,596  9,830  .57  23.18  23.75 

1973: 

Underground  mines 34,733  49  2,967  3,016  .74  44.76  45.50 

Surfacemines 127,776  95  3,543  3,638  .44  16.31  16.75 

Mills 84,149  31  1,763  1,794  .20  11.08  11.27 

Total 246,658  175  8,273  8,448  .40  18.69  19.09 

1974: 

Underground  mines.... 38,253  50  3,246  3,296  .68  44.41  45.09 

Surfacemines 142,709  85  3,778  3,863  .37  16.58  16.95 

Mills 90,485  23  1,892  1.915  .14  11.35  11.48 

Total 271,447  158  8,916  9,074  .34  19.06  19.40 

1975: 

Underground  mines.. 42,085  43  2,923  2,966  .56  37.90  38.46 

Surfacemines 146,103  60  3,492  3,552  .26  15.19  15.45 

Mills 89,790  20  2,023  2,043  .12  12.16  12.28 

Total 277,978  123  8,438  8,561  .26  17.81  18.07 

1976:2 

Underground  mines 40,012  37  2,429  2,466  .54  33.33  33.87 

Surfacemines 134,013  52  2,763  2,815  .26  13.59  13.84 

Mills 100,515  24  2,251  2,275  .13  11.46  11.60 

Total 274,540  113  7,443  7,556  .25  15.02  15.27 

i  Comparable  data  not  available. 
2  Preliminary. 

Source:  Prepared  by  Metal  and  Nonmetal  Mine  Health  and  Safety,  Arlington,  Va.,  March  1977. 
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INJURY  EXPERIENCE  AND  EMPLOYMENT  IN  SURFACE  METAL  AND  NONMETAL  MINES  IN  THE  UNITED  STATES,  1967-76 

Frequency  rates  per  million 

Number  of  injuries  man-hours 

All  All 

Men  Nonfatal  disabling  Nonfatal  disabling 

Year  and  location  employed  Fatal  disabling  injuries  Fatal  disabling  injuries 

1967: 

Metal 19,394  12  490  502  0.30  12.34  12.64 

Nonmetal 12,289  11  469  430  .43  18.30  18.73 

Stone 33,023  20  1,347  1,367  .32  20.10  20.52 

Sand  and  gravel 52,363  32  1,919  1,951  .33  19.86  20.19 

Total 117,074  75  4,225  4,300  33  18.48  18.81 

1968: 

Metal 19,917  20  537  557  .45  12.37  12.83 

Nonmetal 11,423  4  337  391  .17  16.29  16.46 

Stone 33,174  30  1,401  1,431  0.44  20.67  21.12 

Sand  and  gravel 49,901  25  1,992  2,013  .28  21.38  21.66 

Total 114,415  80  4,317  4,397  .35  18.93  19.28 

1969: 

Metal 20,416  16  562  573  .34  11.96  12.30 

Nonmetal 11,882  7  473  430  .29  19.61  19.90 

Stone 32,424  32  1,349  1,381  .47  19.86  20.33 

Sand  and  gravel 50,161  31  1,929  1,960  .33  20.47  20.80 

Total 114,833  86  4,313  4,399  .37  18.49  18.86 

1970: 

Metal... 19,926  13  632  645  .26  12.53  12.84 

Nonmetal 10,375  5  357  352  .24  17.03  17.27 

Stone 32,413  26  1,641  1,657  .39  24.59  24.98 

Sand  and  gravel 50,674  29  2,045  2,074  .31  21.51  21.32 

Total _ 113,383  73  4,675  4,748  .31  10.05  20.38 

1971: 

Metal 20,105  10  468  478  .20  9.56  9.76 

Nonmetal 9,251  3  297  303  .17  17.22  17.40 

Stone ..._ 33,142  30  1,593  1,632  .45  13.93  24.38 

Sand  and  gravel 50,502  26  2,132  2,153  .27  22.49  22.76 

Total 113,000  69  4,490  4,559  .30  19.73  20.04 

1972:  = 

Metal... (i)  5  455  480  .11  9.81  9.92 

Nonmetal. 0)  3  268  271  .20  18.21  18.42 

Stone (')  21  986  1,007  .44  18.74  19.19 

Sand  and  gravel (»)  36  1,364  1,400  .63  23.88  24.51 

Total (')  65  3,073  3,138  .39  18.57  18.96 

1973: 

Metal 31,232  8  645  653  .13  10.85  10.98 

Nonmetal 13,173  9  473  482  .41  21.33  21.74 

Stone 44,184  38  1,555  1,593  .49  20.11  20.60 

Sand  and  gravel.. 39,187  40  870  910  .68  14.87  15.55 

Total 127,776  95  3,543  3,638  .44  16.31  16.75 

1974: 

Metal... 31,279  12  793  805  .20  12.91  13.11 

Nonmetal.... 14,924  4  488  492  .16  19.97  20.14 

Stone. 49,311  30  1,586  1.616  .37  19.69  20.06 

Sand  and  gravel 47,195  39  911  950  .63  14.78  15.42 

Total 142,709  85  3,778  3,863  .37  16.58  16.95 

1974.  = 

Metal. 30,390  9  622  631  .16  10.87  11.02 

Nonmetal 16,515  3  464  467  .11  16.69  16.80 

Stone 49,675  27  1,601  1,628  .34  20.09  20.43 

Sand  and  gravel 49,523  21  805  826  .32  12.29  12.61 

Total 146,103  60  3,492  3,552  .26  15.19  15.45 

1976:2 

Metal.. 29,650  6  527  533  .12  9.10  9.22 

Nonmetal... 14,927  5  312  317  .22  11.33  11.55 

Stone 45,365  17  1,299  1,316  .24  16.28  16.52 

Sand  and  gravel 44,061  24  625  649  .43  9.64  10.07 

Total 134,013  52  2,763  2,815  .26  13.59  13.84 

1  Comparable  data  not  available. 
1  Preliminary. 

Source:  Prepared  by  Metal  and  Nonmetal  Mine  Health  and  Safety.  Arlington,  Va.,  March  1977. 
20-040 — 78 62 


972 

FATALITIES  IN  MINES  AND  MILLS,  1973-76 


1976  1975  1974  1973 


Underground: 

Metal,  1976  ... 
Nonmetal,  1976. 
Stone,  1976 

Open  pit: 

Metal,  1976  . 
Nonmetal,  1976. 

Crushed  stone 

S.md  and  gravel 

Mills: 

Metal,  1976 
Nonmetal,  1976. 
Stone,  197G 

Total 


37 

43 

50 

49 

24 

9 

2 

li 

11 

16 

17 

6 

5 

17 

26 
21 

30 
39 

37 

24 

40 

24 
2 

20 

23 

32 

8 

14 

113 

121 

158 

175 

Note:  Fatalities  were  lower  in  1975  and  1976  than  in  any  previous  year. 
Source:  Statistics  from  Mesa  metal  and  nonmetallic  mining  only. 

Mr.  Sciimitt.  MESA'S  record  of  cooperation  and  working  with 
labor  organizations  in  its  safety  and  health  activities  is  exemplary. 
MESA  has  responded  to  requests  from  labor  to  appear  at  safety  sem- 
inars and  conferences;  it  has  established  a  24-hour  answering  service 
for  use  of  mines  in  alerting  MESA  to  serious  health  and  safety 
hazards;  and  it  has  strongly  encouraged  union  participation  in  the 
inspection  process.  As  a  matter  of  policy,  MESA  inspectors  request 
that  a  labor  representative  accompany  the  inspector  or  sit  in  on  the 
post-inspection  conference. 

Mr.  President,  somewhere  there  has  arisen  the  notion,  endorsed  by 
the  proponents  of  S.  717,  that  the  Labor  Department  has  been  doing 
an  outstanding  job  in  the  safety  and  health  enforcement  field,  much 
better,  in  fact,  than  the  Department  of  the  Interior.  In  light  of  the 
statistics  and  testimony  in  labor  oversight  hearings,  it  is  my  belief  that 
this  is  an  erroneous  conclusion. 

Consider  the  following  facts.  Since  administration  of  the  Long- 
shoremen's and  Harbor  Workers'  safety  program  has  been  taken  over 
by  the  Occupational  Safety  and  Health  Administration — OSHA — 
within  the  Labor  Department,  the  number  of  inspections  of  maritime 
facilities  has  declined  radically.  Senator  Williams,  sponsor  of  S.  717, 
stated  in  a  letter  to  former  Secretary  of  Labor  Peter  Brennan  that, 
in  this  area,  "OSHA  has  failed  to  direct  its  inspection  activity  into 
high  hazard  areas."  Mining  is  a  hazardous  occupation,  in  fact,  far  too 
hazardous  for  the  Congress  to  take  the  chance  on  hurting  mine  safety 
efforts.  It  would  be  unfortunate  if,  as  a  result  of  congressional  approval 
of  this  legislation,  existing  mine  safety  programs  were  to  decline  or 
suffer  a  fate  similar  to  that  of  the  maritime  safety  and  health 
programs. 

There  have  been  many  criticisms  about  the  Labor  Department  in 
other  areas,  for  instance,  that  it  has  been  lax  in  issuing  health  stand- 
ards. It  seems  to  me  that  the  health  of  miners  is  a  subject  we  can  ill 
afford  to  compromise  by  adding  its  future  enforcement  to  the  already 
overburdened  responsibilities  of  the  Labor  Department. 
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Mr.  President,  we  must  consider  the  fact  that,  after  4  years  of 
recordkeeping,  the  Labor  Department  has  failed  to  develop  statistical 
data  necessary  to  measure  the  impact  of  OSHA's  operations.  I  doubt 
that  our  miners  would  want  their  health  and  safety  concerns  guarded 
by  a  Department  that  cannot  seem  to  handle  its  current  heavy  work- 
load within  a  reasonable  time  frame.  We  must  also  consider  that  the 
Labor  Department  has  not  collected  data  on  the  nature  and  causes  of 
occupational  injury  and  death.  Such  information  is  necessary  to  de- 
velop procedures  for  selection  of  inspection  sites,  inspection  frequency, 
and  the  issuance  of  citations. 

By  contrast,  the  Department  of  Interior  and  MESA  not  only  have 
such  data  broken  out  by  job  description,  but  also  have  data  indicating 
what  fatalities  are  related  to  mining  experience.  This  information  has 
supported  the  contention  of  MESA  that  the  training  and  education 
of  mine  personnel  is  vital  to  safety.  In  1975,  over  650,000  mines  em- 
ployees were  involved  in  62  different  training  courses  ranging  from 
mine  rescue  and  first  aid  to  health,  accident  prevention,  and  safety 
mining  practices. 

In  a  letter  of  September  1974  to  the  then  Secretary  of  Labor,  Chair- 
man Williams  stated : 

Our  subcommittee  has  been  forced  to  conclude  that  the  (Occupational  Safety 
and  Health)  Act  has  yet  to  be  properly  implemented.  It  has  been  shackled  by  an 
administrative  ineptness  which  is  compounded  by  the  lack  of  relevant  manage- 
ment information. 

Assistant  Secretary  of  Labor  Morton  Corn  also  stated : 

We  are  struggling  to  get  this  agency  (OSHA)  on  track,  and  the  transfer  of 
MESA  at  this  time  could  be  an  overwhelming  burden  to  the  Department  and  the 
effort  in  progress. 

Mr.  President,  the  record  of  MESA  at  the  Department  of  the  In- 
terior is  a  good  one;  it  is  strong  and  consistent;  and  it  continues  to 
show  improvement  in  the  important  areas  of  mine  safety.  To  transfer 
MESA  from  its  place  within  the  Department  of  Interior,  to  uproot 
MESA  programs  and  personnel  and  subject  them  to  activity  which 
diverts  thorn  from  their  main  effort,  that  is,  the  protection  of  the  safety 
and  health  of  our  Nation's  miners,  and  to  place  them  within  a  De- 
partment which,  to  say  the  least,  has  not  made  an  impressive  record  of 
safety  and  health  enforcement,  to  do  these  things,  as  the  proponents  of 
S.  717  are  urging  us  to  do,  seems  to  me  unthinkable  and  unconscionable. 

As  I  stated  earlier,  the  principal  consideration  we  must  keep  in  mind 
as  we  review  this  legislation  is  whether  it  will  serve  the  health  and 
safety  needs  of  America's  miners.  Clearly,  the  lives  and  health  of  our 
miners  are  too  valuable  a  national  resource  to  be  experimented  with. 
In  my  opinion,  the  transfer  of  MESA  is  being  proposed  primarily  for 
the  sake  of  change,  for  political  motives  or  for  some  other  reason 
which  is  not  readily  apparent  to  this  Senator.  In  any  event,  that 
transfer  is  not  being  proposed  to  improve  the  lot  of  our  Nation's 
miners  or  conditions  wthin  the  mining  industry. 

Human  life  and  an  individual's  health  are  commodities  too  precious 
to  be  toyed  with.  For  the  Congress  to  make  needless  changes  in  the 
mine  safety  laws  at  this  time,  without  looking  closely  at  the  facts  and 
the  situation  in  the  health  and  safety  field  and  without  considering 
seriously  the  consequences  of  such  a  change,  would  be  a  serious  mis- 
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take,  in  my  judgment.  Those  who  are  employed  in  our  mining  industry 
deserve  more  consideration  by  the  Congress  for  their  lives  and  health 
than  I  believe  they  will  receive  through  enactment  of  this  badly  con- 
ceived legislation. 

For  these  reasons,  I  urge  my  colleagues  to  vote  for  my  amendment 
to  S.  717  and  against  the  transfer  of  the  Mining  Enforcement  and 
Safety  Administration  from  the  Department  of  the  Interior  to  the 
Department  of  Labor. 

Mr.  Schmitt.  Mr.  President,  at  this  point.  I  ask  unanimous  con- 
sent to  make  one  typographical  correction  to  the  amendment  before 
the  Senate,  and  that  correction  on  on  page  2,  line  8,  to  change  the 
number  "144"  to  "149." 

The  Presiding  Officer.  Without  objection,  the  modification  is 
agreed  to. 

The  modified  amendment  is  as  follows  : 

On  page  78,  strike  out  lines  15,  16,  17,  and  18. 

On  page  78,  line  10,  strike  ont  "  ( 2 ) "  and  insert  "(b)(1)". 

On  page  78,  line  23,  strike  out  "  (3) "  and  insert  "  (2) ". 

On  page  79,  line  19,  strike  out  "(4)"  and  insert  "(3)". 

On  page  79,  line  22,  strike  out  "(5)"  and  insert  "(4)". 

On  page  80,  line  4,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  80,  strike  out  lines  10  and  11. 

On  page  SO,  line  12,  strike  out  "(2)"  and  insert  "(d)". 

On  page  132,  line  12,  strike  out  "Labor"  and  insert  "the  Department  of  the 
Interior". 

On  page  143,  line  20,  beginning  with  the  word  "by",  strike  out  all  through  the 
comma  on  line  22. 

On  page  144,  beginning  with  line  2,  strike  out  all  through  line  9  on  page  149. 

On  page  149,  line  11,  strike  out  "Sec.  302.",  and  insert  "Sec.  301.". 

On  page  149,  line  12,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  149,  line  13,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  149,  line  23,  strike  out  "Labor"  and  insert  "the  Interior". 

On  page  150,  line  20,  beginning  with  the  comma,  strike  out  all  through  "and" 
on  line  22. 

On  page  151,  line  17,  beginning  with  the  semicolon,  strike  out  all  through  the 
quotation  marks  on  line  19. 

On  page  151,  beginning  with  line  20,  strike  out  all  through  line  23. 

On  page  151,  line  24,  strike  out  "(5)"  and  insert  "(4)". 

On  page  152,  line  1,  beginning  with  "inserting",  strike  out  all  through  "by"  on 
line  3. 

On  page  152,  line  1,  strike  out  "(6)"  and  insert  "(5)". 

On  page  152,  line  5,  strike  out  "(7)"  and  insert  "(6)". 

On  page  154,  line  6,  strike  out  "Secretaries  of  Labor  and"  and  insert  "Secretary 
of  the  ". 

On  page  154,  line  7,  strike  out  "jointly". 

On  page  154,  line  18,  strike  out  "Secretaries  of  Labor  and"  and  insert  "Secre- 
tary of  the". 

On  page  154,  line  22,  beginning  with  "shall",  strike  out  all  through  "are"  on 
line  25. 

On  page  156,  line  6,  beginning  with  the  period,  strike  out  all  through  "Act"  on 
line  9. 

AMENDMENT   NO.    347 

Mr.  Schmitt.  Mr.  President,  before  I  ask  for  comments  from  the 
committee.  I  would  just,  because  of  the  nature  of  the  time  limitation 
agreement,  like  to  mention  what  my  other  amendment  is.  It  is  related 
to  this  general  subject. 

That  amendment  (No.  347),  which  I  shall  call  up  shortly,  would 
"sunset"  each  new  health  and  safety  standard  automatically  at  the 
end  of  5  years  unless  renewed  by  the  Secretary  of  Labor. 
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The  purpose  of  this  amendment  is  to  insure  that  the  Department  of 
Labor  periodically  examines  and  reconsiders  each  standard  promul- 
gated for  the  mining  industry,  based  on  experience  and  recommenda- 
tions made  by  the  advisory  committees  and  on  changes  within  the 
mining  industry  and  developments  in  the  state  of  the  art  of  extraction 
of  minerals  from  the  earth.  I  believe  that  5  years  is  a  sufficient  period 
of  time  to  have  sufficient  experience  with  existing  standards  and 
develop  new  technologies  and  research  for  the  Labor  Department  to 
determine  whether  its  safety  and  health  rules  and  regulations  should 
be  changed,  terminated,  or  renewed. 

I  think  this  would  be  an  excellent  policy  for  many  other  departments 
to  follow.  Five  years  does  seem  sufficient. 

Mr.  President,  I  reserve  the  remainder  of  my  time  and  ask  for  com- 
ments on  the  two  amendments  from  the  floor. 

Mr.  Williams.  Mr.  President,  on  the  first  amendment  offered  by  the 
Senator,  No.  349,  it  goes  right  to  the  heart  of  the  objective  of  this  legis- 
lation before  us.  Our  committee  has  been  working  on  mining  legisla- 
tion with  much  of  its  present  membership  for  better  than  a  decade.  We 
were  deeply  involved  in  the  first  Metal  Act  of  1966.  Then  Senator 
Javits  and  I  were  in  leadership  positions  in  the  Coal  Mine  Act  of  1969. 
We  know  that  we  presented  good  legislation,  particularly  in  1969.  And 
over  the  years,  we  have  had  to  be  in  charge  of  the  oversight. 

We  have  personally  gone  to  many  of  the  scenes  of  disaster.  If  we 
have  not  gone  personally,  the  staff  has  gone.  We  have  been  present 
after  the  fact  at  Sunshine  in  Idaho,  at  Scotia,  and  at  Buffalo  Creek. 
We  have  been  to  all  of  them. 

We  know  that  a  Department  divided  against  itself  has  not  done  an 
effective  job  of  bringing  safety  standards  and  safety  enforcement  to  the 
miners  of  America.  That  is  why  we  have  had  not  only  these  tragic 
disasters  which  have  received  so  much  national  attention  but  we  still 
have  continued  carnage  in  our  mines.  Every  day  a  miner  dies,  every 
day  many  miners  are  injured.  It  was  our  feeling,  after  deep  study,  that 
it  was  to  a  great  extent  the  result  of  the  fact  that  we  had  the  standards 
making  and  enforcing  responsibility  in  a  Department  divided  against 
itself. 

Now  we  have  said  that  the  way  we  should  move  is  to  bring  this  whole 
administrative  effort  to  secure  the  health  and  safety  of  the  miners  to 
the  Department  which  has  but  one  interest,  the  worker's  benefit.  That 
is  the  Department  of  Labor.  That  is  what  this  would  do,  bring  safety 
and  health  to  the  Department  which  has  a  single  purpose  and  that  is 
the  welfare  of  the  workers. 

Any  suggestion  that  in  moving  it  over  to  Labor  we  are  going  to 
lump  mine  safety  into  industrial  safety  is  wrong.  Here  we  have  as 
clear  and  precise  a  vertical  separation  as  can  be  written  into  law. 
OSHA  is  there,  MESA  is  there,  and  they  will  be  under  the  same 
Department  of  Labor,  the  workers'  department.  But  there  will  not  be 
any  mixing  of  the  administration  of  the  Occupational  Safety  and 
Health,  and  the  mine  safety  and  health  programs. 

That  fear,  if  the  Senator  has  it,  can  be  laid  at  rest.  It  cannot  happen 
under  this  legislation  if  it  becomes  law  and  this  activity  is  moved  from 
the  Department  of  the  Interior  to  the  Department  of  Labor. 

Mr.  Schmttt.  If  the  Senator  will  yield,  that  is  not  my  concern.  I 
think  if  this  were  the  right  time  we  could,  in  fact,  vertically  separate 
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those  two.  My  concern  is,  can  the  Department  of  Labor  managment 
provide  sufficient  direction  to  this  new  unit  that  they  are  going  to 
receive  ? 

Mr.  Williams.  The  answer  is  clearly  yes. 

Mr.  Schmitt.  It  is  not  clearly  yes. 

Mr.  Williams.  The  Senator  has  raised  a  lot  of  questions  about 
what  I  said  about  the  ineptness  of  OSHA,  and  I  was  right.  The 
Senator  might  not  have  the  full  history.  We  were  very  critical  of 
the  administration  of  the  Occupational  Safety  and  Health  Act,  OSHA, 
particularly  when  it  was  under  the  administration  of  a  person  who 
did  not  believe  in  the  program.  We  had  years  of  problems.  I  believe 
we  have  a  refreshing  change. 

With  this  new  administration  and  with  people  who  believe  in  what 
they  are  doing,  I  believe  we  are  in  strong  position  in  occupational 
safety  and  health,  and  I  know  that  the  Department  is  not  too  heavily 
burdened  to  undertake  this  safety  program  for  the  miners  of  our 
country. 

Mr.  Schmitt.  There  is  clearly  a  major  difference  of  opinion  in  the 
country  on  whether  or  not  that  is  true.  With  the  increased  emphasis  on 
the  extraction  of  minerals  for  energy  and  strategic  purposes  from  the 
earth  of  this  country,  it  seems  to  me  inappropriate  to  take  the  chance. 
a  very  real,  actual  chance,  that  we  will  defeat  our  purpose  by  transfer- 
ring this  very  necessary  activity  into  the  Department  of  Labor. 
Strengthen  it,  but  leave  it  where  it  has  been  making  real  progress 
throughout  the  last  several  years  of  its  existence. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed  in  the  Record 
at  this  point  comments  to  this  effect  from  W.  L.  Carter,  the  president 
of  the  National  Crushed  Stone  Association,  with  attached  comments 
in  editorials  which  make  this  point  extremely  well. 

He  is  one  of  many  individuals  in  this  country  who  has  written  to 
me  to  make  a  similar  point. 

There  being  no  objection,  the  material  was  ordered  to  be  printed 
in  the  Record,  as  follows : 

National  Crushed  Stone  Association, 

Washington,  D.G.,  May  6, 1977. 
Hon.  Harrison  Schmitt, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Schmitt  :  A  misconception  that  hazards  and  safety  and  health 
records  of  coal  mining  are  representative  of  all  mining  has  been  repeated  over 
and  over  by  proponents  of  the  proposed  Federal  Mine  Safety  Act  of  1977  which 
will  soon  be  presented  on  the  floor  for  a  vote  ! 

The  proposed  bill  will  have  little  or  no  effect  on  coal  mine  safety  enforcement. 
However,  it  will  drastically  change  a  successful  metal  and  nonmetal  mine  safety 
enforcement  program  which,  in  11  years,  has  dramatically  decreased  accidents 
and  fatalities  in  the  89  non-coal  commodities  mined  in  the  U.S. 

This  erroneous  preconception  that  coal  mine  conditions  exist  in  all  mining 
operations,  was  reflected  in  an  editorial  in  the  Washington  Star  on  April  19. 
1977.  NCSA  responded  in  writing  to  that  editorial  and  the  Star  printed  our 
letter  on  May  1, 1977. 

The  Star  editorial  and  NCSA's  letter  in  response  are  reprinted  on  the  en- 
closure. A  brief  review  will  highlight  the  difference  between  coal  mining  and 
crushed  stone  mining  safety  and  health  factors. 

We  do  not  believe  that  saddling  our  industry  with  unnecessary  or  punitive 
provisions,  as  this  bill  presently  would,  will  help  advance  the  cause  of  mine 
safety  and  health. 
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The  proposed  safety  bill  will  destroy  an  outstanding  national  metal  and  non- 
metal  mine  safety  program.  If  you  need  further  information  before  casting  your 
vote  on  this  issue,  NCSA  would  be  pleased  to  provide  whatever  facts  you  wish. 
Cordially, 

W.  L.  Carter, 

President. 
Enclosure. 


[From  the  Washington  Star,  May  1,  1977] 
Safety  in  Underground  Stone 

Your  editorial  on  "Mine  safety  enforcement"  (April  19)  completely  ignored 
the  fact  that  the  vast  majority  of  mining  operations  in  the  United  States  do  not 
mine  coal.  Granted  that  we  read  of  coal  mine  explosions,  tunnel  cave-ins,  black 
lung,  etc.,  but  there  is  virtually  no  similarity  between  the  dangers  of  coal  mining 
and  the  conditions  encountered  in  mining  the  other  89  mineral  commodities  now 
extracted  in  this  country. 

The  National  Crushed  Stone  Association  represents  operators  of  stone  quarries 
and  underground  stone  mines  throughout  the  United  States.  When  we  extract 
rock  underground,  we  do  not  use  vertical  shafts.  Rather,  we  drive  trucks  through 
horizontal  or  slightly  inclined  30-foot  openings  into  rooms  of  solid  stone  which 
can  reach  up  to  40  feet  high,  supported  by  giant  stone  pillars.  Because  of  the 
nature  of  stone  deposits,  there  is  no  danger  of  possible  gas  or  dust  explosions. 

Our  safety  statistics,  and  those  of  the  other  88  non-coal  mineral  commodities, 
are  rapidly  improving.  The  Mining  Enforcement  and  Safety  Administration 
(MESA)  under  the  federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966  can 
show  that,  in  every  category,  metal  and  non-metal  mining  in  the  United  States 
operates  effective  voluntary  safety  programs.  In  both  1976  and  1975,  fatality  rates 
for  metal  and  non-metal  mining  were  the  lowest  ever  recorded. 

1976  National  Safety  Council  statistics  also  support  this  and  show  that  of  the 
eight  principal  U.S.  industrial  groups,  "mining  and  quarrying"  have  shown  the 
greatest  reduction  in  fatality  rates  over  a  10-year  period. 

A  separate  law  regulates  coal  mine  safety.  It  is  the  Federal  Coal  Mine  Safet" 
and  Health  Act  of  1969.  The  MESA  personnel  administering  coal  mine  health  and 
safety  under  the  1969  act  are  not  the  same  personnel  who  administer  metal  and 
non-metal  mine  safety  under  our  1966  act. 

The  legislation  now  pending  before  the  Congress  would  repeal  the  1966  metal 
and  non-metal  safety  law  which  has  proven  to  be  so  effective  and  place  all  90 
mineral  commodities  under  the  1969  law  designed  for  coal  mine  safety.  Further, 
it  would  lump  MESA  into  the  same  department  with  the  Labor  Department's 
Occupational  Safety  and  Health  Administration  (OSHA),  whose  safety  per- 
formance many  government,  business,  labor  and  other  groups  have  severely 
criticized. 

It  is  our  conviction,  because  of  the  great  differences  in  types  of  mining  opera- 
tions, that  the  safety  and  health  of  those  working  in  nonmetallic  mining  opera- 
tions are  best  protected  by  the  continuance  of  the  federal  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966.  with  inspection  and  enforcement  under  MESA  in  the 
Department  of  the  Interior.  To  try  to  subject  all  mining  operations  to  the  pro- 
visions of  the  Coal  Mine  Safety  Act,  as  the  bills  pending  before  Congress  would 
do,  will  be  detrimental  to  the  cause  of  improving  safety  and  health  in  non-metallic 
mines.  The  past  and  current  safety  and  health  record  of  our  industry  fully 
supports  this  position. 

W.  L.  Cartes, 

President. 
[From  the  Washington  Star,  Apr.  19,  1977] 

Mine   Safety  Enforcement 

Greater  use  of  coal  is  an  important  part  of  President  Carter's  energy  program. 
That  means  more  workers  digging  more  coal  in  an  inherently  hostile  environment. 

That  in  turn  ought  to  mean  greater  emphasis  on  safety  in  the  mines,  which 
apparently  is  what  Mr.  Carter  had  in  mind  when  he  recommended  the  other  day 
that  the  Mining  Enforcement  and  Safety  Administration  be  shifted  from  the 
Department  of  Interior  to  the  Department  of  Labor.  Legislation  to  transfer 
the  agency,  as  well  as  to  stiffen  mine  safety  regulations,  was  passed  by  the  House 
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last  year  but  died  in  the  Senate.  Its  demise  was  due  in  part  to  opposition  from 
President  Ford.  The  changed  attitude  at  the  White  House,  as  well  as  the  new 
dependence  on  coal  brighten  the  outlook  for  enactment  this  year. 

Acocrding  to  Senate  Labor  Subcommittee  figures,  222  miners  were  killed  and 
18,442  suffered  disabling  injuries  in  work-related  accidents  during  1976.  The 
most  dramatic  accident,  of  course,  was  the  Scotia  mine  disaster  at  Oven  Fork, 
Ky.,  which  took  the  lives  of  23  miners  and  three  inspectors  in  two  separate 
explosions  within  two  days. 

Most  of  the  other  200  who  died  and  the  thousands  who  were  injured  never 
made  the  national  headlines — they  were  killed  by  ones  and  twos,  sometimes  more, 
by  falling  rocks,  collapsing  tunnels,  machine  accidents,  gas  explosions,  flooding 
of  mine  shafts,  lack  of  oxygen  or  one  of  the  many  other  perils  that  await  the 
men  who  go  into  earth  to  extract  coal.  They  were  dead  or  maimed,  nevertheless. 

Those  pushing  new  safety  legislation  argue  that  many  of  the  accidents  are 
avoidable.  Sen.  Harrison  Williams,  chairman  of  the  Labor  Committee,  accuses 
the  Mine  Enforcement  Safety  Administration  of  lax  enforcement  of  federal  safety 
regulations.  Rep.  Carl  Perkins,  chairman  of  the  House  Education  and  Labor 
Committee,  claimed  last  year  that  the  Scotia  mine,  where  1,250  safety  violations 
reportedly  were  found  between  1970  and  the  time  of  the  March  1978  disaster, 
"simply  was  allowed  to  run  in  violation  of  the  law." 

There  is  much  in  MESA's  record  to  indicate  that  it  is  inclined  to  administer 
a  slap  on  the  wrist  when  a  hit  in  the  head  with  a  two-by-four  would  better  wake 
up  mine  operators  who  repeatedly  and  grossly  violate  safety  regulations. 

Perhaps  there  is  something  to  the  argument  of  the  House  Education  and  Labor 
Committee  majority  who  approved  last  year's  legislation  that  there  is  an  "in- 
herent incompatibility  between  the  Department  of  Interior's  responsibilities  to 
spur  production  .  .  .  and  yet  to  regulate  production  so  as  to  assure  the  safety  of 
miners." 

Federal  regulations  cannot  end  all  fatalities  and  injuries  in  the  coal  mines  any 
more  than  in  other  hazardous  occupations.  But  miners,  whose  work  exposes  them 
to  more  danger  than  most,  should  not  have  to  face  additional  risks  that  come 
from  uncaring  mine  opeartors  more  interested  in  maximizing  profits  than  safety. 

If  shifting  safety-law  enforcement  from  one  department  to  another  might 
reduce  the  number  of  deaths  and  injuries  in  the  mines — and  we  think  it  might — 
it  is  worth  trying. 

Mr.  Helms.  Will  the  Senator  yield  ? 

The  Presiding  Officer.  The  Senator  from  New  York. 

Mr.  Javits.  Mr.  President,  how  much  time  remains  in  opposition? 

The  Presiding  Officer.  Ten  minutes  remain. 

Mr.  Javits.  Mr.  President,  I  yield  myself  5  minutes. 

Mr.  President,  the  argument  of  the  distinguished  Senator  who  is 
proposing  this  amendment  does  not  take  account  of  the  best  evidence. 
The  best  evidence  is  the  disinterested  appraisal  of  the  Comptroller 
General  of  the  United  States,  in  a  letter  dated  June  10,  1977,  which 
is  already  in  the  Record. 

The  difficulty  with  MESA  is  that  it  has  failed  at  every  turn.  It  has 
failed  in  terms  of  reducing  the  danger ;  it  has  failed  in  terms  of  the 
training  required  of  miners  in  order  to  maintain  a  reduction  in  danger, 
and  it  failed  in  terms  of  issuing  adequate  and  timely  mandatory 
standards. 

Let  us  take  those  in  turn. 

The  Comptroller  General  says  at  page  2  of  his  letter  addressed  to 
Senator  Williams : 

Generally  speaking,  we  concluded  that  there  was  a  need  for  improvement  in 
several  areas  of  MESA's  mine  health  and  safety  program.  We  recognize  that 
in  1975,  for  the  first  time,  some  progress  was  made  in  reducing  the  number  of 
injuries  and  accidents ; 

That  is  what  the  Senator  argued.  I  continue : 

we  found,  however,  that  this  improvement  was  basically  the  result  of  improve- 
ments at  a  few  mine  operations.  The  extent  to  which  Federal  involvement  was 
responsible  for  the  improvements  was  questionable. 
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Then  it  goes  on,  Mr.  President,  to  speak  about  the  standards  promul- 
gated and  how  backward  they  are.  On  page  4 : 

We  found  numerous  health  and  safety  hazards  which  were  not  covered  by 
MESA's  mandatory  standards. 

Many  needed  mandatory  standards  which  had  been  proposed  by  MESA  had 
not  been  officially  promulgated  because,  in  most  instances,  the  process  of  review- 
ing and  promulgating  standards  takes  years.  For  example,  we  found  that  as  of 
April  1977,  about  350  proposed  standards  were  backlogged  in  various  stages  of 
the  approval  process.  Some  of  these  standards  had  been  proposed  by  MESA  as 
early  as  1973. 

On  page  5 : 

Based  on  the  MESA  inspections  which  we  observed,  we  noted  the  following : 
MESA  has  not  placed  sufficient  emphasis  on  the  enforcement  of  health  and 
training  standards.  During  1975,  MESA  did  not  sample  for  employees'  exposure  to 
hazardous  levels  of  dust  and  noise  at  over  90  percent  of  the  active  mining  oper- 
ations. 

Finally,  they  found  as  follows,  on  page  6 : 

We  found  that  the  majority  of  MESA-sponsored  training  involved  courses 
which  were  mandated  by  MESA's  standards,  such  as  first-aid  and  use  of  emer- 
gency breathing  apparatus  in  underground  mine  fires  and  other  mine  emergency 
and  rescue  procedures.  This  type  of  training  primarily  addresses  results  of  ac- 
cidents rather  than  the  factors  that  cause  accidents.  We  reviewed  training  records 
for  55  selected  high-injury  mines  and  found  that  only  four  percent  of  the  em- 
ployees had  received  any  type  of  accident  prevention  training. 

Now,  Mr.  President,  this  whole  matter  is  much  too  serious  to  be  en- 
trusted to  an  administration  which  the  Comptroller  General  finds  as 
inadequate  as  this  one  after  a  period  of  long  experience. 

Mr.  President,  on  that  ground  alone — to  wit,  the  best  evidence  from 
a  nonprejudiced  agency — this  transfer  is  needed. 

Mr.  Williams.  Mr.  President,  one  of  the  most  important  features 
of  this  bill  is  the  repeal  of  the  Metal  and  Non-Metallic  Mine  Safety  Act 
of  1966,  and  the  upgrading  of  the  mine  safety  and  health  program  for 
our  Nation's  hardrock  miners. 

Some  opponents  of  this  bill  claim  that  safety  and  health  in  the  hard- 
rock  industry  is  just  fine  as  things  currently  stand,  that  the  Metal  Act 
is  a  good  law  which  addresses  the  problems  in  the  hard-rock  industry, 
and  does  not  need  to  be  changed,  and  that  we  should  just  leave  things 
the  way  they  are. 

I  am  convinced  that  there  is  a  need  to  improve  the  safety  and  health 
of  our  hard-rock  miners.  Our  committee's  oversight  of  the  implementa- 
tion of  both  the  Metal  and  the  Coal  Act  convinces  us  that  the  Metal 
Act  is  by  far  the  weaker  of  the  two,  that  the  record  for  improving  the 
rates  of  deaths  and  lost-time  injuries  in  the  coal  industry  is  by  far 
greater  than  it  is  in  the  hard-rock  industry. 

To  get  another  view,  however,  the  Senator  from  New  York,  the  rank- 
ing Republican  member  of  the  Committee  on  Human  Resources,  and  I 
asked  the  Comptroller  General,  on  July  24,  1975.  to  conduct  a  broad- 
based  and  comprehensive  review  of  the  interior  Department's  imple- 
mentation of  the  Metal  Act. 

The  Comptroller  General's  review  resulted  in  two  reports.  The  first 
was  formally  issued  on  February  12, 1976,  and  analyzed  the  use  of  the 
closure  order  sanction  under  the  Metal  Act.  That  report,  is  included  in 
the  record  of  the  hearings  of  the  Labor  Subcommittee  on  S.  1302,  the 
similar  mine  safety  and  health  bill  which  was  considered  in  the  94th 
Congress.  That  report  demonstrated  that  the  closure  order  sanction 
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has  been  only  sporadically  used,  and  that  its  use  has  been  inconsistent, 
under  the  Metal  Act.  Among  other  things,  the  report  indicated  that: 

Seventy-five  percent  of  the  closure  orders  issued  were  for  violation 
of  only  25  of  the  420  mandatory  standards. 

Only  5  percent  of  the  closure  orders  issued  closed  the  entire  mine. 
Only  39  percent  of  the  orders  closed  a  part  of  a  mine.  More  than  half 
of  the  "closure  orders''  issued  did  not  close  the  mine  at  all,  but  merely 
withdrew  defective  equipment  from  use.  Of  these,  more  than  20  per- 
cent of  the  defective  equipment  was  personal  protective  equipment. 

Sixty-nine  percent  of  the  violations  which  gave  rise  to  the  closure 
orders  were  abated  within  1  week.  Forty-seven  percent  of  the  violations 
were  abated  while  the  inspector  was  still  on  the  site. 

Two  of  MESA'S  subdistricts,  which  have  jurisdiction  over  about 
15  percent  of  the  hard-rock  mines,  issued  about  45  percent  of  the  clos- 
ure orders. 

Fifty-eight  percent  of  the  closure  orders  were  issued  in  nine  States 
and  one  territory.  These  States  account  for  only  23  percent  of  the  hard- 
rock  mining  activity  in  1974,  and  26  percent  of  the  reported  injuries 
in  that  year. 

More  than  one-half  of  the  closure  orders  were  issued  against  only  222 
mining  operations.  These  222  mining  operations  represent  only  about 
1.5  percent  of  the  active  hard-rock  mining  operations  in  1974. 

Mr.  President,  there  figures  are  particularly  disturbing  it'  we  bear  in 
mind  that  these  closure  orders,  for  imminent  danger  and  for  failure 
to  abate,  are  the  only  enforcement  sanctions  available  under  the  Metal 
Act. 

In  short,  what  this  means  is  that  the  only  available  sanction  under 
the  Metal  Act  is  only  sporadically  used,  and  its  use  is  such  that  it  does 
little,  if  anything,  to  affect  lasting  safety  and  health  in  the  hard-rock 
mining  industry. 

The  second  part  of  the  Comptroller  General's  study  confirms  this. 
The  Comptroller  General's  report  on  the  overall  implementation  of  the 
Metal  Act  is  not  yet  ready  to  be  released.  The  Comptroller  General 
has  finished  his  investigation  and  has  formulated  his  summaries  and 
conclusions.  The  affected  agencies  have  been  provided  copies  of  the 
report  for  their  comment,  and  the  GAO  will  have  the  final  report  ready 
for  release  this  summer.  The  Comptroller  General  did  provide  me  with 
a  summary  report,  dated  June  10, 1977,  which  I  ask  unanmious  consent 
at  tli is  time  to  have  printed  in  the  Record. 

[There  being  no  objection,  the  material  was  ordered  to  be  printed  in 
the  Record,  as  follows:] 

Comptroller  General 

of  the  United  States, 
Washington,  D.C.,  June  10, 1977. 
Hon.  Harrison  A.  Williams, 
Chairman.  Committee  on  Human  Resources, 
r.tf.  Senate. 

Dear  Mr.  Chairman:  On  July  24,  1975,  you  requested  our  Office  to  make  a 
broad-based  comprehensive  review  of  the  Department  of  the  Interior's  implemen- 
tation of  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966.  Your  office 
also  requested  that  we  first  obtain  detailed  information  on  mine  closure  orders 
issued  by  the  Mining  Enforcement  and  Safety  Administration  (MESA)  under  the 
Act. 

Pursuant  to  your  request,  on  February  12.  1976,  we  issued  a  report  to  you 
entitled  "Analysis  of  Closure  Orders  Issued  Under  the  Federal  Metal  and  Non- 
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metallic  Mine  Safety  Act  of  1966"  (CED-76-64).  This  report  summarized  infor- 
mation on  closure  orders  that  were  issued  during  the  period  January  1,  1972, 
through  September  1, 1975. 

In  further  response  to  your  request,  we  recently  completed  extensive  field  work 
directed  toward  an  evaluation  of  the  effectiveness  of  Interior's  implementation 
of  the  Act.  We  are  currently  in  the  process  of  finalizing  our  report. 

In  recent  discussions  with  your  office,  we  were  advised  that  the  Senate  was 
soon  expected  to  vote  on  proposed  legislation  dealing  with  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  (S.  717).  Because  the  proposed  legislation  deals 
with  many  of  the  matters  covered  during  our  review,  your  office  asked  us  to 
provide  a  written  summary  of  our  findings  as  soon  as  possible,  but  no  later  than 
June  10,  1977. 

Also,  for  the  use  of  your  Committee  we  are  providing  a  copy  of  our  previous 
comments  on  Senate  bill  S.  1302,  which  is  similar  to  the  current  legislation  deal- 
ing with  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966. 

SCOPE  OF  OUR  WORK 

Our  review  was  conducted  primarily  at  the  MESA  Rocky  Mountain  and  South 
Central  Districts  headquartered  in  Denver,  Colorado,  and  Dallas,  Texas,  and  at 
the  headquarters  office  in  Arlington,  Virginia.  We  visited  55  metal  and  nonmetal 
mines  and  observed  54  MESA  inspections.  The  mines  we  visited  were  selected  to 
obtain  adequate  coverage  of  the  various  types  of  mining  operations  covered  by 
the  Act. 

We  met  with  officials  from  the  following  organizations  to  review  the  effective- 
ness of  the  metal  and  nonmetal  health  and  safety  program  : 

the  1975  Metal  and  Nonmetal  Mine  Safety  Advisory  Committee 

the  Bureau  of  Mines  Research  Centers  and  Bureau  of  Mines  headquarters  in 
Washington,  D.C. 

the  Colorado  School  of  Mines 

mine  agency  officials  from  the  province  of  Ontario,  Canada,  and  several  State 
mine  agency  officials 

U.S.  and  Canadian  mining  associations ;  and  various  labor  unions  and  mine 
operators. 

We  also  attended  meetings  held  by  the  Federal  Metal  and  Nonmetal  Mine 
Safety  Advisory  Committee  and  interviewed  MESA  inspectors  and  other  appro- 
priate officials  regarding  the  program. 

IMPROVEMENTS  NEEDED  IN  INDUSTRY'S  SAFETY  RECORD 

Generally  speaking,  we  concluded  that  there  was  a  need  for  improvement  in 
several  areas  of  MESA's  mine  health  and  safety  program.  We  recognize  that  in 
1975,  for  the  first  time,  some  progress  was  made  in  reducing  the  number  of 
injuries  and  accidents ;  we  found,  however,  that  this  improvement  was  basically 
the  result  of  improvements  at  a  few  mine  operations.  The  extent  to  which  Fed- 
eral involvement  was  responsible  for  the  improvements  was  questionable. 

We  believe  MESA's  overall  safety  program  would  be  more  effective  in  reducing 
injuries  if  certain  improvements  were  made.  The  areas  where  we  found  weak- 
nesses and/or  the  need  for  improvements  included  the  following : 

the  reporting  and  analysis  of  occupational  accident,  injury,  and  illness 
information ; 

health  and  safety  standards  and  the  process  by  which  they  are  promulgated ; 

the  enforcement  of  mine  health  and  safety  standards  ; 

the  education  and  training  programs  provided  to  the  mining  industry;  and 

the  identification  of  research  needs  and  the  dissemination  of  research  results 
to  industry. 

IMPROVEMENTS   NEEDED  IN   REPORTING   AND   ANALYSIS   OF  ACCIDENTS,    INJURIES,   AND 

ILLNESSES 

Tn  our  study  of  MESA's  system  for  reporting  and  analyzing  occupational  acci- 
dent, injury,  and  illness  and  information,  we  found  that : 

MESA  instructions  to  mine  operators  do  not  require  that  all  occupational  in- 
juries be  reported,  nor  do  they  prescribe  clear  criteria  for  determining  which 
injuries  must  be  reported. 

MESA  inspectors  are  not  following  established  procedures  to  verify  the  com- 
pleteness and  accuracy  of  injury  and  illness  data  reported  by  operators. 
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MESA  has  not  used  its  computerized  information  system  effectively  to  analyze 
the  detailed  injury  and  illness  information  reported  by  operators. 

MESA  does  not  have  specific  criteria  for  determining  which  accidents  should 
be  investigated  by  MESA  or  by  mine  operators. 

Detailed  information  on  accidents  which  do  not  involve  injuries  is  not  included 
in  MESA's  computerized  information  system,  even  though  it  is  readily  available 
in  MESA  or  mine  operator  accident  reports. 

As  a  result  of  the  above,  MESA's  statistics  do  not  accurately  reflect  the  indus- 
try's inquiry  experience. 

ADDITIONAL  HEALTH  AND  SAFETY  STANDARDS  NEED  TO  BE  ESTABLISHED 

The  1966  Act  requires  the  Secretary  of  the  Interior,  for  the  purpose  of  pro- 
tecting life,  promoting  health  and  safety,  and  preventing  accidents,  to  develop 
and  promulgate  health  and  safety  standards,  after  consultation  with  advisory 
committees  which  he  is  authorized  to  appoint.  Standards  with  which  mine  opera- 
tors must  comply  are  designated  as  "mandatory"  standards,  and  these  standards 
are  enforced  as  law.  Standards  which  do  not  require  such  compliance  arc 
known  as  "advisory"  standards,  and  compliance  with  these  standards  is  only 
recommended. 

We  found  numerous  health  and  safety  hazards  which  were  not  covered  by 
MESA's  mandatory  standards. 

Many  needed  mandatory  standards  which  had  been  proposed  by  MESA  had  not 
been  officially  promulgated  because,  in  most  instances,  the  process  of  reviewing 
and  promulgating  standards  takes  years.  For  example,  we  found  that  as  of  April 
1977,  about  350  proposed  standards  were  back logged  in  various  stages  of  the 
approval  process.  Some  of  these  standards  had  been  proposed  by  MESA  as  early 
as  1973. 

We  found  also  that  the  review  approval  of  standards  had  been  delayed  unnec- 
essarily because  of  the  manner  in  which  MESA  had  processed  certain  standards 
through  the  established  review  and  approval  procedures.  MESA  advised  us  that 
inadequate  stalling  had  resulted  in  unwarranted  delays.  MESA  advised  us  also 
that  it  planned  to  take  certain  actions  to  resolve  these  problems  in  the  near 
future  and  that  it  expected  to  reduce  the  average  time  required  to  promulgate 
standards  by  at  least  30  to  40  percent. 

We  noted  many  hazards  which  were  covered  only  by  advisory  standards. 
MESA  officials  said  they  have  not  initiated  action  to  make  these  standards  man- 
datory because  of  higher  priority  work,  but  that  action  in  this  regard  would 
be  taken  in  the  near  future. 

MESA'S   ENFORCEMENT   ACTIVITIES    SHOULD    BE   IMPROVED 

Based  on  the  MESA  inspection  which  we  observed,  we  noted  the  following: 

1.  MESA's  enforcement  authority  has  not  been  totally  effective  in  permanently 
reducing  health  and  safety  hazards.  Many  of  the  mine  operations  we  visited 
continued  to  be  cited  repeatedly  for  basically  the  same  types  of  hazards.  For 
example,  during  the  period  January  1,  1971  through  June  30,  1976,  one  under- 
ground mine  was  cited  251  times  for  failing  to  take  down  or  adequately  support 
loose  ground  in  work  areas. 

2.  MESA  inspections  vary  in  the  degree  to  which  they  cover  all  aspects  of 
mining  operations.  For  example,  during  one  inspection  the  inspector  examined 
14  of  the  operation's  26  haulage  trucks  and  rode  with  several  drivers  to  observe 
their  driving  procedures.  During  another  inspection,  the  inspector  did  not 
examine  or  ride  in  any  of  the  operation's  113  haulage  trucks. 

3.  MESA  has  not  placed  sufficient  emphasis  on  the  enforcement  of  health  and 
training  standards.  During  1975,  MESA  did  not  sample  for  employees'  exposure 
to  hazardous  levels  of  dust  and  noise  at  over  90  percent  of  the  active  mining 
operations.  MESA  had  not  sampled  for  these  contaminants  during  the  period 
1973  through  1975  at  about  one-half  of  the  mines  we  visited.  We  also  observed 
that  the  MESA  inspectors  we  accompanied  generally  did  not  verify  whether  mine 
operators  had  provided  training  to  their  employees,  as  required  by  MESA's 
mandatory  standards. 

MORE   ACCIDENT   PREVENTION    TRAINING    NEEDED 

The  1966  Act  directs  the  Secretary  of  the  Interior  to  develop  education  and 
training  programs  to  assist  the  industry  in  the  recognition  and  prevention  of 
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accidents  and  unsafe  or  unhealthy  working  conditions.  Research  conducted  for 
the  Bureau  of  Mines  has  shown  that  accident  prevention  is  the  most  effective 
type  of  training  for  reducing  injury  rates,  especially  when  it  is  directed  towards 
specific  hazards  and  individual  jobs. 

We  found  that  the  majority  of  MESA-sponsored  training  involved  courses 
which  were  mandated  by  MESA's  standards,  such  as  first-aid  and  use  of  emer- 
gency breathing  apparatus  in  underground  mine  fires  and  other  mine  emergency 
and  rescue  procedures. 

This  type  of  training  primarily  addresses  results  of  accidents  rather  than  the 
factors  that  cause  accidents.  We  reviewed  training  records  for  55  selected  high- 
injury  mines  and  found  that  only  four  percent  of  the  employees  had  received 
any  type  of  accident  prevention  training. 

Although  MESA  has  primary  responsibility  for  providing  accident  prevention 
training,  its  ability  to  provide  such  training  has  been  limited  by  its  small  instruc- 
tional staff. 

ROLE   OF   RESEARCH    IN    MINE    HEALTH   AND    SAFETY 

We  found  that  noncoal  mine  research  carried  out  by  the  Bureau  of  Mines  had 
not  led  to  the  development  of  safety  and  health  standards,  and  had  not  materially 
assisted  MESA  in  enforcing  standards. 

The  Bureau  of  Mines  is  the  Federal  Government's  primary  research  arm  in 
mine  health  and  safety.  Anticipated  uses  of  the  Bureau's  research  findings 
include : 

1.  providing  a  technical  basis  for  the  development  of  new  health  and  safety 
standards,  and  updating  of  existing  standards  ; 

2.  assisting  MESA  in  the  enforcement  of  standards  by  developing  improved 
techniques  and  devices ;  and 

3.  facilitating  mine  operators'  compliance  with  standards  by  developing 
improved  techniques  for  eliminating  hazards. 

Although  the  Bureau  and  MESA  have  separate  responsibilities  in  the  noncoal 
mine  health  and  safety  program,  they  share  a  common  goal — achieving  the 
greatest  possible  degree  of  protection  for  miners.  To  achieve  this  goal,  MESA 
is  required  to  develop  standards,  enforce  them,  and  provide  technical  assistance 
to  mine  operators  to  help  them  comply  with  the  standards.  The  Bureau  conducts 
a  research  program  to  develop  technology  which  is  intended  to  assist  in  the 
performance  of  these  activities.  There  has  been  a  lack  of  coordination  and 
cooperation  between  the  Bureau  and  MESA,  however,  in  establishing  project 
priorities,  monitoring  the  program  of  projects  and  transferring  resulting  tech- 
nology to  the  industry. 

In  February  1976,  the  two  agencies  agreed  on  specific  procedures  for  coordi- 
nating program  planning  and  project  priorities.  Because  the  procedures  were 
first  used  in  formulating  the  research  program  for  the  current  fiscal  year  (1977), 
it  is  too  early  to  assess  what  effect  they  will  have  on  the  ultimate  research 
efforts.  As  of  April  1977,  no  actiou  had  been  taken  by  the  Bureau  and  MESA  to 
develop  procedures  for  carrying  out  their  respective  responsibilities  relating  to 
technology  transfer,  as  called  for  in  the  agreement. 

The  Bureau  and  MESA  agreed  that  the  level  of  funding  for  the  noncoal  health 
and  safety  research  program  had  posed  severe  limitations  and  had  not  permitted 
the  accomplishment  of  priority  needs.  Attempts  by  responsible  Bureau  officials 
to  substantially  increase  funding  for  the  program  were  rejected  by  the  Depart- 
ment of  the  Interior  until  recently.  According  to  Department  officials,  the  pro- 
gram has  had  a  low  funding  priority  because  there  is  no  specific  legislative  man- 
date and  funding  authority  for  this  research,  as  is  the  case  with  coal  mine 
research. 

This  presents  a  brief  overview  of  the  results  of  our  work  and,  although  we 
discussed  most  of  these  matters  with  agency  officials,  we  have  not  yet  obtained 
formal  agency  views  on  our  observations.  We  plan  to  do  this  in  the  near  future 
and  then  issue  a  final  report  to  your  Committee.  Our  report  will  include  numerous 
specific  recommendations  to  the  Department  of  the  Interior  for  corrective  actions. 

We  hope  the  information  provided  herein  will  be  of  assistance  to  you.  If  you 
wish,  we  will  be  glad  to  meet  with  you  or  your  staff  for  further  discussion. 
Sincerely  yours, 

R.  F.  Keller, 
Deputy  Comptroller  General  of  the  United  States. 

Enclosure. 
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Comptroller  General  of  the  United  States, 

Washington.  D.C.,  July  SO,  1975. 
Hon.  Harrison  A.  Williams,  Jr., 
Chairman,  Committee  on  Labor  and  Public  "Welfare. 
U.S.  Senate 

Dear  Mr.  Chairman  :  This  refers  to  your  letter  requesting  our  views  on  S.  1302, 
94th  Congress,  which  would,  if  enacted,  be  cited  as  the  Federal  Mine  Safety  and 
Health  Amendments  of  1075.  The  bill  would  combine  in  one  act  the  Federal  safety 
and  health  requirements  for  coal  mines  and  other  mines  now  regulated  by  two 
separate  laws,  and  would  transfer  administrative  responsibility  for  the  Federal 
safety  and  health  functions  with  respect  to  mines  from  the  Secretary  of  the 
Interior  to  the  Secretary  of  Labor. 

In  the  last  few  years,  the  General  Accounting  Office  ( GAO)  has  issued  several 
reports  to  the  Congress  on  the  need  for  improving  the  implementation  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  30  U.S.C.  94  301  et  seq.  (1973), 
and  has  presented  its  findings  in  bearings  before  a  congressional  committee,  as 
follows : 

(1)  Problems  in  Implementation  of  the  Federal  Coal  Mine  Health  and  Safety 
set  of  1969,  Report  to  the  Subeommittee  on  Labor,  Senate  Committee  on  Labor 
and  Public  Welfare,  B-170666.  May  10.  1971. 

(2)  Improvements  Needed  in  the  Assessment  and  Collection  of  Penalties  under 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  Report  to  the  Conservation 
and  Natural  Resources  Subcommittee,  House  Committee  on  Government  Opera- 
tions, B-176685,  July  5,  1972. 

(3)  Follow-up  on  Implementation  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969,  Report  to  Representative  Ken  Hechler.  T5-170086,  July  5, 1973. 

(4)  Statement  by  Henry  Esebwege.  Director  of  Resources  and  Economic  Devel- 
opment Division,  Before  the  Conservation  and  Natural  Resources  Subcommittee, 
House  Committee  on  Government  Operations,  on  Department  of  the  Interior 
activities  under  the  Federal  Coal  Mine  Health  and  Safetv  Act  of  1969,  October  31, 
1973. 

GAO  found  that,  since  the  issuance  of  its  May  1971  report,  the  Department  of 
the  Interior  had  made  some  improvements  in  its  procedures  for  assessment  of 
penalties  against  mine  operators  for  violations  of  regulations.  However,  long 
delays  continued  to  occur  in  making  assessments  and  in  conducting  hearings,  and 
the  Department  did  not  have  a  management  control  system  for  identifying  re- 
quired collection  actions.  GAO  also  found  that  the  Department  had  made  some 
progress  in  1971  and  1972  in  carrying  out  safety  and  health  inspections,  in  moni- 
toring actions  taken  by  mine  operators,  and  in  other  activities  required  under  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  Continuing  efforts  were 
needed,  however,  to  achieve  full  compliance  with  the  statutory  provisions. 

The  sponsors  of  S.  1302  expect  that  the  bill,  if  enacted,  would  result  in  more 
effective  administration  and  vigorous  enforcement  of  Federal  safety  and  health 
requirements  for  all  mines.  121  Cong.  Rec.  S.  4891  (daily  ed.  March  22,  1975).  The 
Department  of  the  Interior  now  has  a  conflict  in  responsibilities  because  it  super- 
vises energy  resource  development  and  also  enforces  mine  health  and  safety 
regulations.  Benefits  are  expected  to  result  from  transferring  the  miners'  health 
and  safety  program  to  the  Department  of  Labor  which  has  no  responsibilities,  as 
Interior  has,  for  maximizing  energy  resources,  and  which  already  carries  out 
functions  to  promote  occupational  health  and  safety  in  the  manufacturing  and 
construction  industries.  GAO  agrees  that  this  is  a  reasonable  expectation,  but  does 
not  have  sufficient  knowledge  of  the  various  factors  that  may  or  may  not  favor 
the  proposed  organizational  arrangement  over  the  existing  one.  In  its  prior 
reports,  GAO  took  the  position  that  the  Department  of  the  Interior  should  be  able 
to  improve  the  administration  of  the  coal  mine  health  and  safety  program.  As  a 
general  observation,  GAO  noted  that  Interior's  administration  was  handicapped 
by  the  shortage  of  trade  inspection,  especially  those  trained  in  health  require- 
ments. This  appears  to  be  a  continuing  problem.  We  were  informed  by  Interior 
officials  that  during  1974  and  so  far  in  1975  Interior  had  been  unable  to  recruit 
the  desired  number  of  inspectors  because  it  could  not  meet  the  higher  salary  rates 
offered  to  inspectors  employed  by  mine  operators.  The  same  difficulty  would  con- 
front the  Department  of  Labor,  if  the  program  were  transferred,  unless  it  could 
raise  the  inspectors'  salary  levels  to  those  the  mine  operators  were  willing  to  pay. 

Our  comments  and  suggestions  on  specific  provisions  of  S.  1302  follow. 


Section  201  of  the  bill  would  generally  amend  title  I  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  30  U.S.C.  §§  301  et  sec.  Proposed  section  102(a)  (1) 
would  provide  for  the  Secretary  of  Labor  to  determine  the  need  for  promulgating 
safety  and  health  standards  upon  the  basis  of  information  submitted  by,  among 
others,  "a  representative  of  any  organization  of  employers  or  employees."  Page  5, 
lines  6-7.  The  Committee  may  wish  to  consider  substituting  "operators  or  miners'* 
for  "employers  and  employees."  "Operator"  and  "miner"  are  defined  in  the  Act. 
as  it  would  be  amended  by  this  bill,  in  terms  of  the  mining  industry.  Use  of 
the  terms  "employers"  and  "employees"  would  allow  submission  of  information 
from  organizations  not  connected  with  the  industry. 

Proposed  section  103(a)  (pages  14-15)  would  authorize  the  appointment  of 
advisory  committees  to  assist  in  setting  mine  safety  and  health  standards.  We 
suggest  that  the  membership  of  such  committees  include  a  designee  of  the  Secre- 
tary of  the  Interior  because  of  his  Department's  responsibility  and  expertise  in 
mining  operations  through  the  Bureau  of  Land  Management,  the  Bureau  of  Mines, 
and  the  Geological  Survey. 

Such  committees,  since  the  bill  does  not  specifically  provide  otherwise,  would  be 
subject  to  the  Federal  Advisory  Committee  Act.  P.L.  No.  92-463,  86  Stat.  770. 
by  virtue  of  section  4(a)  of  that  Act.  The  Advisory  Committee  Act  requires  gen- 
erally that  advisory  committee  meetings  be  open  to  the  public  (section  10(a)  (1)  ) . 
and  that  an  accurate  record  be  kept  (section  10(c) )  and  be  made  available  to  the 
public  (section  10(b) ) .  Accordingly,  it  would  not  seem  necessary  to  include  the  ex- 
plicit requirements  now  in  proposed  section  103(a)  that  committee  meetings  be 
public  and  that  accurate  records  of  them  be  kept  and  made  available  to  the 
public. 

Proposed  section  103(b)  (page  16)  would  direct  the  Secretary  to  reimburse 
any  State  which  is  the  employer  of  a  member  of  an  advisory  committee  for  the 
actual  costs  incurred  by  the  State  as  a  result  of  such  membership.  We  question 
the  need  for  this  reimbursement  provision.  No  such  provision  is  included  in  the 
Federal  Coal  Mine  Health  and  Safety  Act  or  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act. 

Proposed  section  104(a)  (page  16)  would  authorize  both  the  Secretary  of  Labor 
and  the  Secretary  of  Health,  Education,  and  Welfare  (HEW)  to  inspect  mines 
and  pertinent  operations  and  equipment.  Proposed  section  104(g)  (2)  (page  22) 
would  provide  for  each  Secretary  to  prescribe  rules  and  regulations  necessary 
to  carry  out  their  responsibilities.  The  bill  does  not  specifically  set  forth  the  in- 
spection functions  of  the  Secretary  of  HEW  which,  presumably,  would  be  some- 
what more  limited  than  those  of  the  Secretary  of  Labor,  because  they  would 
relate  principally  to  health  and  not  to  safety  standards.  We  suggest  that  the  bill 
be  amended  to  clarify  the  specific  responsibilities  of  the  Secretary  of  HEW  with 
respect  to  the  purpose  and  frequency  of  inspections,  obtaining  of  evidence,  and 
other  relevant  provisions.  We  suggest  also  that,  to  facilitate  efficient  administra- 
tion and  ease  the  burden  on  the  mine  operators,  the  bill  include  a  requirement 
that  the  Secretaries  of  Labor  and  HEW  coordinate  their  rules  and  regulations, 
issued  pursuant  to  proposed  section  104(g)  (2). 

Proposed  section  105(a)  (1)  (page  24)  would  provide  for  issuance  of  citations 
to  mine  operators  for  violations  of  safety  and  health  standards  or  any  rules, 
orders,  or  regulations  promulgated  under  the  act,  but  would  not  specifically  pro- 
vide for  issuing  citations  for  any  violations  of  the  general  duty,  established  in 
proposed  section  101(a),  to  furnish  employment  and  a  place  of  employment  free 
from  recognized  hazards.  The  Occupational  Safety  and  Health  Act  of  1970  (29 
U.S.C.  §§651  et  seq.  (1970))  contains  a  similar  general  duty  clause  (29  U.S.C. 
§  654)  and  makes  its  violation  subject  to  the  citation  and  penalty  provisions 
of  the  act  (29  U.S.C.  §  658).  We  suggest  that  S.  1302  be  amended  to  require  is- 
suance of  a  citation  in  the  event  of  a  violation  of  the  general  duty  clause  of  pro- 
posed section  101(a),  to  cover  hazards  to  health  or  safety  for  which  no  specific 
standards  have  been  established. 

The  provisions  of  section  202  of  the  present  Federal  Coal  Mine  Health  and 
Safety  Act.  30  U.S.C.  §  842  (1970),  protecting  miners  from  excessive  respirable 
dust  concentrations,  would  be  retained  in  the  new  act  and  made  applicable  to 
dust  conditions  in  all  mines,  by  virtue  of  section  202(b)  of  the  bill  (page  50). 
We  question  the  applicability  of  these  provisions  to  other  than  coal  mines, 
especially  in  view  of  30  U.S.C.  §  842(e),  requiring  the  measurement  of  dust  con- 
centrations with  instruments  developed  by  the  National  Coal  Board,  London, 
England.  Section  842  of  title  30  appears  to  be  applicable  solely  to  dust  concentra- 
tions in  coal  mines. 
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Proposed  section  113(a)  (page  49)  would  authorize  and  direct  the  Secretary 
of  Labor  to  administer  the  new  act  through  a  Mine  Safety  and  Health  Adminis- 
tration. Section  402  of  the  bill  (page  64)  would  establish  the  Administration  in 
tbe  Department  of  Labor,  to  be  headed  by  an  Administrator  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate.  We  note  that  the  Occupa- 
tional Safety  and  Health  Administration  in  the  Department  of  Labor  is  headed 
by  an  Assistant  Secretary  for  Occupational  Safety  and  Health  who  is  also  a 
Presidential  appointee.  We  believe  that  the  bill  should  clarify  the  relationship 
between  the  new  Administrator  and  the  Assistant  Secretary^  i.e.,  whether  the 
latter  should  have  overall  jurisdiction  over  the  former. 

Suggested  Technical  and  Editorial  Changes  to  S.  1302. 

(1)  References  in  the  bill  to  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
I960,  as  it  would  he  amended  by  the  hill,  and  not  consistent.  Section  101  of  the 
bill  would  change  the  popular  name  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1909  to  the  Federal  Mine  Safety  and  Health  Act  of  1975.  Section  102(a)  (1) 
of  the  I > 1 1 1  refers  to  the  law  as  it  would  he  amended,  as  the  "Federal  Mine  Safety 
and  Health  Act  of  1075."  However,  section  108(a)(1)  (page  Go)  and  section 
202(a)  il)  (page  .10)  of  the  bill  refer  to  the  "Federal  Mine  Safety  and  Health 
Act  of  1975  (as  redesignated  by  tins  Act)."  Section  201  (page  4)  refers  to  the 
"Federal  Coal  Mine  Health  and  Safety  Act  of  1969." 

(2)  Section  404  (page  06)  refers  to  the  "Coal  Mine  Health  and  Safety  Act  of 
1969."  The  word  "Federal"  should  he  added  before  "Coal." 

(3)  Page  3,  line  13.  The  reference  to  a  paragraph  designated  by  the  numeral 
one  should  be  to  a  paragraph  designated  by  a  lower-case  letter  1. 

(4)  Page  19.  line  5.  The  reference  to  section  6,  apparently  of  the  present 
Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966,  which  would  be  repealed 
by  section  406  of  the  bill,  should  be  to  proposed  section  102  of  the  new  act. 

(5)  Page  28,  line  22.  The  reference  to  section  111(c)  should  be  to  section  111 
(d)  which  deals  with  civil  penalty  closure  orders. 

(6)  Page  37,  line  15.  The  word  "citizen"  should  be  "citation." 

(7)  Page  50.  lines  9-10  and  lines  16-17.  Sections  202  and  206  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969,  30  U.S.C.  §§  842  and  846,  now  refer 
both  to  "coal  mine"  and  to  "coal  mines."  The  bill,  which  now  provides  for  amend- 
ment of  "coal  mine"  to  "mine,"  should  provide  also  for  the  amendment  of  "coal 
mines"  to  "mines." 

(S)  Page  50,  lines  14-15.  This  amendment  of  section  203(d)  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969  is  not  needed  because  the  preceding  sub- 
section of  the  bill,  section  202(c)  (1),  amends  section  203  on  the  1969  Act  in  the 
same  manner. 

(9)  Page  54,  lines  22-23.  The  term  "administrative  law  judge"  is  misprinted. 
A  list  of  suggested  technical  and  editorial  changes  is  enclosed. 
Sincerely  yours, 

R.  F.  Keller, 
Deputy  Comptroller  General 

of  the  United  States. 

Mr.  Williams.  Mr.  President,  this  summary  of  the  comptroller  gen- 
eral's findings  does,  as  I  have  said,  support  our  fear  that  the  imple- 
mentation of  the  Metal  Act  over  the  last  11  years  has  done  little  to 
improve  work  safety  and  health  for  our  Nation's  hard-rock  miners. 

The  Comptroller  General  reports  that  the  first  year  in  which  there 
was  progress  in  reducing  the  numbers  of  injuries  and  accidents  since 
the  Metal  Act  was  passed  in  1966  was  1975.  The  Comptroller  General 
reports,  however,  that  the  improvement  in  that  year  was  "basically 
the  result  of  improvements  at  only  a  few  mine  operations."  He  con- 
cludes that  there  is  need  for  improvement  in  several  areas  of  MESA's 
hard-rock  safety  and  health  program. 

The  Comptroller  General  cities  a  number  of  areas  which  contribute 
to  this  general  lack  of  progress. 

He  cites  the  need  to  improve  the  reporting  and  analysis  of  injuries, 
accidents,  and  illnesses.  The  Comptroller  General  says  that  MESA's 
reporting  requirements  are  unclear  and  inconsistent,  and  that  MESA 
is  not  consistently  verifying  the  accuracy  of  the  reports  which  are 
filed,  nor  is  it  effectively  using  the  information  which  is  available  to  it. 
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The  Comptroller  General  concludes  that  MESA's  statistics  do  not 
accurately  reflect  the  industry's  injury  experience. 

He  concludes  that  additional  safety  and  health  standards  need  to 
be  promulgated.  His  study  found  that  there  were  numerous  health  and 
safety  hazards  which  were  not  covered  by  standards  at  all;  and  that 
many  needed  standards  had  been  proposed  by  MESA,  but  had  not 
been  finally  promulgated  "because  *  *  *  the  process  of  reviewing  and 
promulgating  standards  takes  years."  As  of  April  of  1977,  some  350 
proposed  health  and  safety  standards  are  backlogged  somewhere  in 
the  standards-setting  process,  some  of  which  had  been  proposed  as 
early  as  1973.  In  addition,  many  hazards  are  covered  by  advisory 
standards,  and  MESA  has  assigned  a  low  priority  to  its  project  of 
converting  these  to  mandatory  standards. 

The  Comptroller  General  noted  that  MESA's  enforcement  activi- 
ties should  be  improved.  Many  of  the  mine  operations  which  the  GAO 
visited  during  the  course  of  its  investigation  had  been  cited  repeat- 
edly for  basically  the  same  violations.  He  further  notes  that  MESA's 
inspections  vary  in  their  thoroughness,  and  that  health  matters  receive 
insufficient  emphasis,  as  does  the  health  and  safety  training  of  miners. 
The  Comptroller  General  also  noted  that  MESA  has  not  placed  suffi- 
cient stress  on  the  preventing  of  accidents. 

Mr.  President,  this  report,  as  well  as  the  committee's  own  oversight, 
clearly  demonstrates  that  there  is  great  need  to  improve  the  level  of 
protections  for  our  Nation's  hard-rock  miners.  I  just  do  not  believe 
that  we  can  make  the  necessary  improvements  within  the  framework 
of  the  existing  law.  That  law  is  just  too  weak.  There  are  insufficient 
sanctions  to  compel  meaningful  operator  compliance  with  the  law. 
Such  meaningful  compliance  has  not  been  attained  in  the  11  years 
since  the  Metal  Act  was  passed,  and  it  is  not  reasonable  for  us  to 
expect  that  we  will  suddenly  have  meaningful  compliance  starting 
today. 

This  bill,  S.  717,  corrects  the  deficiencies  in  the  current  hard-rock 
mine  safety  and  health  program  which  were  highlighted  in  the  Comp- 
troller General's  report.  It  streamlines  the  procedure  by  which  stand- 
ards are  promulgated.  It  requires  the  speedy  consideration  of  the  advi- 
sory standards  and  the  promulgation  of  the  most  important  ones  as 
mandatory  standards.  It  increases  the  level  of  enforcement,  and  it 
provides  tough  sanctions  which  will  encourage  operators  to  finally 
provide  truly  safe  and  healthful  work  places  for  their  employees. 

Mr.  President,  all  is  not  well  in  the  hard-rock  industry.  If  we  now 
turn  our  backs  on  our  hard-rock  miners,  we  will  be  condemning  them 
to  continued  labors  in  unsafe  and  unhealthful  mines.  We  cannot,  in 
good  conscience,  do  this. 

Mr.  Javtts.  Mr.  President,  it  seems  to  me  that  the  time  has  come  to 
unify  the  Mining  Enforcement  and  Safety  Administration,  and  we 
do  exactly  that  in  this  bill.  We  have  already  made  a  clear  record  in 
section  302  of  the  bill,  which  provides  for  a  separate  assistant  secre- 
tary. We  have  already  made  a  clear  record,  Mr.  President,  as  to  the 
desirability  of  separation  respecting  the  standards  which  are  to  be 
applied  where  the  pragmatic  situation  dictates  separate  standards. 
It  seems  to  me  that,  for  those  reasons,  the  amendment  should  be 
rejected. 

Mr.  Helms.  Mr.  President,  will  the  Senator  yield  ? 
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Mr.  Schmitt.  Mr.  President,  how  much  time  is  remaining  to  the 
Senator  from  New  Mexico  ? 

The  Presiding  Officer.  The  Senator  from  New  Mexico  has  8  min- 
utes remaining. 

Mr.  Schmitt.  I  am  happy  to  yield  to  the  Senator  from  North  Caro- 
lina for  4  minutes. 

Mr.  Helms.  Mr.  President,  I  commend  the  Senator  from  New  Mexico 
for  his  amendment  and  I  intend  to  support  it. 

I  wonder  if  I  may  direct  a  question  to  the  distinguished  manager 
of  the  bill  (Mr.  Williams)? 

What  is  the  source  of  the  statistics  on  page  7  ? 

Mr.  Williams.  I  believe  that  they  came  from  MESA. 

Mr.  Helmb.  I  believe  they  did  not  come  from  MESA,  because  I  have 
an  entirely  different  set  of  statistics  from  MESA,  I  say  to  the  able 
Senator.  I  shall  elaborate  on  that  point  in  just  a  moment. 

As  the  Senator  from  Now  Mexico  knows,  the  Senator  from  North 
Carolina  has  an  amendment  which  he  will  submit,  oil  her  this  evening 
or  tomorrow,  addressing  itself  to  the  continuation  of  Slate  planning 
agreements.  North  Carolina  has  such  an  agreement  and  happens  to 
have  one  of  the  lowest  disability  injury  rates  in  the  Nation.  The  con- 
cern of  the  Senator  from  North  Carolina  is  simply  that  this  bill  would 
centralize  more  power  in  Washington,  although  the  statistics  do  not 
support  the  premises  on  which  the  bill  rest. 

The  print  in  the  report  is  quite  small  but  let  us  look  at  the  disability 
injury  rate  listed  for  1076.  The  report  states  that  it  is  39.31  for  coal. 
MESA's  published  figures  indicate  that  it  is  36.41  per  million  man- 
hours. 

Under  metal-nonmetal,  the  committee  report  savs  that  the  disabil- 
ity injury  rate  for  107(5  is  10.P2  MESA  informs  ug.that  is  12.04. 

As  for  the  average  disability  injury  rate  for  the  entire  mining  in- 
dustry, MESA  does  not  even  publish  such  figures. 

I  am  puzzled  as  to  where  the  committee  got  the  statistics  that  are 
published  on  page  7  of  the  report  on  S.  717.  It  does  not  say  in  the 
report. 

Mr.  Williams.  They  are  based  on  MESA  figures.  The  table  on  page 
7  is  based  on  figures  reported  as  of  the  end  of  the  year,  December  31, 
1976.  We  have  additional  data  updating  these  figures,  as  of  June  7 
of  1977. 

This  in  fact,  is  part  of  the  problem.  Out  there  in  the  field,  the  agents 
of  the  Department  are  not,  evidently,  on  top  of  their  figures.  That  is 
why  they  have  been  coming  in  in  dribs  and  drabs. 

I  apologize,  but  I  am  not  apologizing  for  myself;  I  am  apologizing 
for  the  Agency  that  did  not  have  the  figures,  as  they  should  have,  right 
on  top. 

This  is  particularly  tragic  since  we  are  talking  about  fatal  injuries 
and  serious  injuries,  too. 

Mr.  Helms.  I  thank  the  Senator.  The  point  is,  as  the  Senator  from 
North  Carolina  looks  at  these  statistics,  the  disability  injury  rate  ap- 
pears to  be  dropping,  particularly  when  we  consider  the  latest  avail- 
able figures  from  MESA. 

In  this  regard,  I  happen  to  have  here  a  letter  dated  June  3,  1977, 
from  D.  K.  Walker,  Chief  of  the  Health  and  Safety  Analysis  Center 
of  MESA,  which  indicates  that  the  1976  disability  injury  rate  for  the 
mining  industry  is  24.40.  Mr.  President,  I  ask  unanimous  consent  that 
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this  letter  be  printed  in  the  Record,  to  indicate  that  there  is  a  wide 
disparity  between  the  figures  as  submitted  by  the  committee  and  those 
released  by  MESA. 

There  being  no  objection,  the  letter  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

Mining  Enforcement  and  Safety  Administration, 

Denver,  Colo.,  June  3, 1977. 
Dr.  James  McClellan, 
Office  of  Senator  Jesse  Helms, 
Russell  Senate  Office  Building, 
Washington,  B.C. 

Dear  Dr.  McClellan  :  Shown  below  are  the  number  of  fatal,  nondisabling.  and 
total  disabling  injuries,  their  respective  injury-frequency  rates  per  million  man- 
hours,  and  the  number  of  man-hours  worked  during  1&76,  for  the  combined  metal/ 
nonmetal  and  coal  industries,  requested  by  telephone  from  Mrs.  Allen,  June 
2,  1977. 

Number  of  injuries  reported  : 

Fatal   254 

Nonfatal    disabling 21,  404 

Total  disabling 21,  658 

Man-hours    831,  438,  570 

Frequency  rates  per  million  man-hours  : 

Fatal   0.  31 

Nonfatal  disabling 24. 10 

Total  disabling 24. 10 

This  is  a  confirmation  copy  of  the  data  given  to  you  by  Mrs.  Allen  by  telephone 
on  June  2,  1977. 

Sincerely  yours, 

D.  K.  Walker, 
Chief,  Health  and  Safety  Analysis  Center. 

The  Presiding  Officer.  The  Senator's  4  minutes  have  expired. 

Mr.  Helms.  I  thank  the  Senator  from  New  Mexico  for  yielding  to 
me. 

Mr.  Schmitt.  I  thank  the  Senator  from  North  Carolina.  I  wish  there 
were  more  time  to  pursue  this.  I  have  a  feeling  that  this  information  in 
the  Record  tonight  will  be  of  importance  in  the  debate  tomorrow.  I 
think  it  is  good  that  we  realize  that  there  are  numbers  and  there  are 
numbers. 

The  statistics  just  received  from  MESA,  that  I  mentioned  earlier 
and  have  entered  into  the  Record,  indicate  the  same  discrepancy  and 
there  has  been  continuous  progress  in  every  category  by  MESA  en- 
forcing the  laws  that  we  have  made  available  to  them.  If  we  are  not 
satisfied  with  those  laws,  let  us  fix  them.  That  is  one  purpose  of  this 
legislation.  But  let  us  not  take  the  chance  that  we  are,  in  fact,  going 
to  hurt  the  safety  and  health  of  miners  in  attempting  to  improve  it. 

Mr.  Helms.  I  say  to  the  able  Senator,  if  he  will  yield  further,  that 
I  do  hope  the  Senate  will  recognize  that  State  governments  demon- 
strably are  capable  of  promoting  health  and  safety  in  the  mines  better 
than  the  Federal  Government.  The  State  of  North  Carolina  uses  not 
one  dime  of  Federal  money  under  its  State  planning  agreement ;  yet 
we  have  one  of  the  lowest  mining  rates  in  the  country.  This  bill  before 
us,  however,  proposes  to  strip  that  authority  from  the  State  of  North 
Carolina. 

I  hope,  and  I  sincerely  hope,  that  Senators  will  vote  in  favor  of  the 
amendment  of  the  Senator  from  North  Carolina  when  the  question  of 
State  planning  agreements  arises. 
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Mr.  Schmitt.  I  look  forward  to  seeing  that  amendment. 

If  the  Senator  will  allow  me,  my  time  is  just  about  up. 

Mr.  Helms.  I  thank  the  Senator  for  yielding  to  me. 

Mr.  Schmitt.  In  the  last  couple  of  minutes  remaining,  T  request  the 

committee's  comments  on  the  proposed  sunset  amendment  that  T  have 
introduced  to  require  that  each  new  health  and  safety  standard  auto- 
matically be  renewed  at  the  end  of  5  years  if  it  is  appropriate  to  do 
so.  I  think  this  is  an  important  concept  in  the  regulatory  held  and  I 
hope  that  the  committee  will  find  it  acceptable. 

Mr.  Williams.  The  sunset  amendment  effectively  stops  the  applica- 
tion of  all  health  and  safety  standards  on  December  31,  1982,  is  that 
rich!  I 

Mr.  Schmitt.  Or  5  years,  whichever  is  later,  from  the  time  of  the  en- 
actment of  the  law. 

Mr.  Williams.  I  would  Bay  that  is  coming  to  the  sunset  with  a 
vengeance.  T  am  not  sure  what  happens  then. 

Mr.  Schmitt.  If  the  Senator  will  yield,  T  assume  that  the  Secretary 
will  anticipate  such  a  time  and  he  ready  to  justify  the  renewal  of  the 
particular  rules. 

I  hope  that  these  things  do  not  go  on  forever,  If  we  are  doing  our 
job  right  in  advance  research  and  technology  in  the  mining  area,  we 
can  improve  conditions  to  the  point  that  rules  can  he  modified  or  even 
deemed  unnecessary.  This  is  merely  a  requirement  on  the  Secretary 
that  these  rules  do  not  stay  on  forever,  without  evaluation.  It  is  very 
simple. 

Mr.  Williams.  Very  simple.  In  other  words,  the  whole  bureaucratic 
business  has  to  start  up  all  over  again  and  recreate  all  of  the  necessary 
standards  to  bring  about  this  measure  of  protection  we  know  the  min- 
ers are  entitled  to.  This  is  to  be  the  case  whether  the  standards  are  effec- 
tive or  whether  they  are  not.  It  has  to  stop  and  they  have  to  do  it  all 
over  again.  Is  that  so  ? 

Mr.  Schmitt.  We  have  to  do  it  all  over  again  in  preparation  for 
its  stopping ;  yes.  In  that  case,  we  shall  find  those  rules  that  are  work- 
ing and  those  that  are  not.  I  hope  that  the  Senate  would  not  w^ant  to 
perpetuate  regulations  that  are  not  working. 

Mr.  Williams.  Here  is  what  I  would  like  to  have.  Those  of  us  who 
have  our  reservations  about  this  meat-ax  approach  ask  the  Senator 
from  New  Mexico  to  submit  an  economic  impact  statement  of  how 
many  more  bureaucrats  we  are  going  to  have  to  have  in  order  to  do  all 
that  is  necessary  to  repromulgate  these  standards  over  and  above  the 
others  necessary  to  undertake  the  administration  and  enforcement  of 
the  program. 

Would  the  Senator  say  that  this  will  take  twice  as  many  bureau- 
crats on  the  job  to  meet  the  requirements  of  sunset  1982,  in  order  to 
repromulgate  these  standards? 

Mr.  Schmitt.  If  the  Senator  can  tell  me  how  many  more  bureau- 
crats will  be  required  by  the  enactment  of  S.  717,  I  might  have  an 
easier  time  telling  him  how  many  will  be  required  in  order  to  con- 
tinuously review  regulations. 

That  is  the  problem  we  get  into  when  we  propose  a  regulatory  solu- 
tion to  the  ills  of  this  country.  We  are  continually  creating  regulations 
that  never  disappear,  and  they  have  to  be  enforced,  presumably  for- 
ever. 
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The  purpose  of  this  particular  amendment  is  to  make  us  get  into  the 
habit  of  reviewing  them  to  see  if  they  are  necessary. 

Mr.  Williams.  To  more  fully  and  effectively  carry  out  the  more 
efficient  safety  and  health  program  for  miners  which  this  bill  provides 
we  estimate  maybe  310  additional  inspectors  over  a  period  of  a  year 
or  a  year  and  a  half;  310  more  qualified  and  trained  inspectors. 

Mr.  Schmitt.  But  the  Senator  will  admit  that  earlier  in  discussion 
of  the  economic  paperwork  impact,  there  was  no  clear  definition  of 
what  that  would  entail.  In  that  regard,  that  is  going  to  entail  addi- 
tional bureaucrats  as  far  as  we  can  estimate;  is  it  not  ? 

Mr.  Javits.  If  the  Senator  will  yield  for  another  point,  the  point  is 
that,  in  a  number  of  these  processes,  it  will  take  at  least  a  year  to  re- 
promulgate  necessary  standards  because  the  advisory  committees,  for 
example,  have  180  days — 6  months — before  they  come  in  with  any 
recommendations. 

What  will  happen  here,  therefore,  is  that  the  Secretary  will  just 
about  get  through  promulgating  standards  when  the  people  who  want 
to  violate  them,  knowing  they  will  phase  out,  will  refuse  to  comply. 
We  will  be  in  much  too  much  anarchy  to  sustain  effective  enforcement 
to  the  end  of  5  years  and  we  will  simply  play  into  the  hands  of  those 
who  want  to  nullify  this  measure. 

I  hope  very  much  that  the  Senate  will  not  do  it. 

Mr.  Schmitt.  I  respect  the  Senator's  opinion,  I  always  do.  I  think 
that  would  not  happen,  because  regulations  clearly  of  importance  to 
safety  and  health,  and  working,  would  be  renewed  under  the  same 
conditions  they  were  established  in  the  first  place. 

It  is  the  bad  regulations  we  are  trying  to  insure  do  not  continue  and 
that  unnecessary  regulations  do  not  continue  past  their  time. 

Mr.  Javits.  May  I  point  out,  under  the  Senator's  amendment  the 
good  will  go  with  the  bad. 

As  Everett  Dirksen  used  to  say,  "The  hide  will  go  with  the  hair." 

When  we  talk  about  this  amendment,  it  will  require  us  to  repromul- 
gate  the  whole  body  of  regulation,  which  entails  going  through  at  least 
2  years  of  agony  unnecessarily.  All  we  have  to  do  to  avoid  such  waste 
is  to  defeat  the  Senator's  amendment  and  go  on  wTith  what  we  have. 

Mr.  Schmitt.  And  we  go  on  forever  and  forever. 

Mr.  Javits.  No;  the  law  can  be  amended  to  accomplish  specific 
things.  Standards  can  be  revoked  or  revised  by  the  Secretary  upon 
application  of  parties. 

But  the  Senator  wants  it  all  done,  taking  this  one  law  from  among 
the  tremendous  range  of  government  regulation,  and  doing  so  with- 
out any  adequate  provision  for  some  governmental  structure  for  a 
sunset  law.  I  think  it  is  highly  improper. 

Mr.  Schmitt.  I  think  the  Senator  will  find  the  idea  of  sunset  law 
relating  to  regulations  is  one  that  will  continue  to  be  discussed  in  the 
Senate. 

I  hope  my  colleagues  will  support  this  one.  If  they  do  not,  we  will 
continue  to  discuss  this  on  a  further  occasion. 
Mr.  President,  I  yield  back  the  remainder  of  my  time. 
The  Presiding  Officer.  All  time  has  expired.  The  question  is  on 
agreeing  to  the  amendment,  No.  349,  of  the  Senator  from  New  Mexico. 
The  yeas  and  nays  have  been  ordered  and  the  clerk  will  call  the  roll. 
The  legislative  clerk  called  the  roll. 
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Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  Indiana  (Mr. 
Bayh),  the  Senator  from  Delaware  (Mr.  Biden),  the  Senator  from 
California  (Mr.  Cranston),  the  Senator  from  Iowa  (Mr.  Culver),  the 
Senator  from  Colorado  (Mr.  Haskell),  the  Senator  from  Maine  (Mr. 
Hathaway),  the  Senator  from  Minnesota  (Mr.  Humphrey),  the  Sena- 
tor from  Arkansas  (Mr.  McClellan) ,  the  Senator  from  North  Carolina 
(Mr.  Morgan),  the  Senator  from  Montana  Mr.  Metcalf),  the  Senator 
from  Mississippi  (Mr.  Stennis),  and  the  Senator  from  Connecticut 
(Mr.  Ribicoff)  are  necessarily  absent. 

I  further  announce  that,  if  present  and  voting  the  Senator  from 
Minnesota  (Mr.  Humphrey)  and  the  Senator  from  Connecticut  (Mr. 
Ribicoff)  would  each  vote  "nay." 

On  this  vote,  the  Senator  from  North  Carolina  (Mr.  Morgan)  is 
paired  with  the  Senator  from  Iowa  (Mr,  Culver).  If  present  and  vot- 
ing, the  Senator  from  North  Carolina  would  vote  "yea"  and  the  Sen- 
ator from  Iowa  would  vote  "nay." 

Mr.  Stevens.  I  announce  that  the  Senator  from  Tennessee  (Mr. 
Baker) ,  the  Senator  from  Oklahoma  (Mr.  Bartlett) ,  the  Senator  from 
Michigan  (Mr.  Griffin) ,  the  Senator  from  North  Dakota  (Mr.  Young) 
are  necessarily  absent. 

I  also  announce  that  the  Senator  from  Utah  (Mr.  Hatch),  is  ab- 
sent on  official  business. 

The  result  was  announced — yeas  25,  nays  58,  as  follows : 

[Rollcall  Vote  No.  226  Leg.] 


YEAS — 25 

Allen 

Gam 

McClure 

Bellmon 

Goldwater 

Schmitt 

Byrd, 

Hansen 

Scott 

Harry  F.,  Jr. 

Hatfield 

Stevens 

Cannon 

Hayakawa 

Stone 

Chiles 

Helms 

Thurmond 

Curtis 

Johnston 

Tower 

Danforth 

Laxalt 

Wallop 

Douienici 

Lugar 

NAYS — 58 

Abou  rezk 

Heinz 

Packwood 

Anderson 

Hollings 

Pearson 

Bentsen 

Huddleston 

Pell 

Brooke 

Inouye 

Percy 

Bumpers 

Jackson 

Proxmire 

Burdick 

Javits 

Randolph 

Byrd,  Robert  C. 

Kennedy 

Riegle 

Case 

Leahy 

Roth 

Chaffee 

Long 

Sarbanes 

Church 

Magnuson 

Sasser 

Clark 

Mathias 

Schweiker 

DeConcini 

Matsunaga 

Sparkman 

Dole 

McGovern 

Stafford 

Durkin 

Mclntyre 

Stevenson 

Eagleton 

Melcher 

Talmadge 

Eastland 

Metzenbaum 

Weicker 

Ford 

Moynihan 

Williams 

Glenn 

Muskie 

Zorinsky 

Gravel 

Nelson 

Hart 

Nunn 
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Baker 

Griffin 

Metcalf 

Bartlett 

Haskell 

Morgan 

Bayh 

Hatch 

Ribicoff 

Biden 

Hathaway 

Stennis 

Cranston 

Humphrey 

Young 

Culver 

McClellan 

So  the  amendment  was  rejected. 

Mr.  Javits.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  Williams.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

The  Presiding  Officer.  The  question  now  is  on  agreeing  to  the 
amendment  No.  347  of  the  Senator  from  New  Mexico.  The  yeas  and 
nays  have  been  previously  ordered.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Kobert  C.  Byrd.  I  announce  that  the  Senator  from  Indian  (Mr. 
Bayh),  the  Senator  from  Delaware  (Mr.  Biden),  the  Senator  from 
California  (Mr.  Cranston) ,  the  Senator  from  Iowa  (Mr.  Culver),  the 
Senator  from  Colorado  (Mr.  Haskell),  the  Senator  from  Maine  (Mr. 
Hathaway),  the  Senator  from  Minnesota  (Mr.  Humphrey),  the  Sena- 
tor from  Arkansas  (Mr.  McClellan) ,  the  Senator  from  North  Carolina 
(Mr.  Morgan),  the  Senator  from  Connecticut  (Mr.  Eibicoff),the  Sen- 
ator from  Montana  (Mr.  Metcalf),  and  the  Senator  from  Mississippi 
(Mr.  Stennis)  are  necessarily  absent. 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
Connecticut  (Mr.  Ribicoff)  and  the  Senator  from  Minnesota  (Mr. 
Humphrey)  would  each  vote  "nay." 

On  this  vote,  the  Senator  from  North  Carolina  (Mr.  Morgan)  is 
paired  with  the  Senator  from  Iowa  (Mr.  Culver).  If  present  and 
voting,  the  Senator  from  North  Carolina  would  vote  "yea"  and  the 
Senator  from  Iowa  would  vote  "nay." 

Mr.  Stevens.  I  announce  that  the  Senator  from  Tennessee  (Mr. 
Baker) ,  the  Senator  from  Oklahoma  (Mr.  Bartlett) ,  the  Senator  from 
Michigan  (Mr.  Griffin),  and  the  Senator  from  North  Dakota  (Mr. 
Young)  are  necessarily  absent. 

I  also  announce  that  the  Senator  from  Utah.  (Mr.  Hatch)  is  absent 
on  official  business. 

The  result  was  announced — yeas  31,  nays  52,  as  follows : 

[Rollcall  Vote  No.  227  Leg.] 


YEAS 31 

Bellmon 

Hansen 

Schweiker 

Bumpers 

Hatfield 

Scott 

Byrd.  Harry  F.,  Jr. 

Hayakawa 

Stevens 

Curtis 

Heinz 

Stone 

Danforth 

Helms 

Thurmond 

Dole 

Laxalt 

Tower 

Domenici 

Lugar 

Wallop 

Garn 

Packwood 

Weicker 

G-oldwater 

Pearson 

Zorinsky 

Mathias 

Roth 

McOlure 

Schmitt 
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NAYS — 52 


Abourezk 

Glenn 

Moynihan 

Allen 

Gravel 

Muskie 

Anderson 

Hart 

Nelson 

Bentsen 

Ho!  lilies 

Nunn 

Brooke 

Huddleston 

1V11 

Burdick 

Inouye 

Percy 

Byrd,  Robert  C. 

.Jackson 

Proxmire 

Cannon 

.lavits 

Randolph 

Joluiston 

Biegle 

Chafee 

Kennedy 

Surbanes 

Chiles 

Leahy 
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So  the  amendment  (No.  3 17)  wasrejected. 

Mr.  Javtts.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  Williams.  I  move1  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

The  Presiding  Officer.  The  Senator  from  Arizona. 


UP  AMENDMENT   NO.    491 

Mr.  DeConcini.  Mr.  President,  I  send  to  the  desk  an  imprinted 
amendment  and  ask  for  its  immediate  consideration. 

The  Presiding  Officer.  Without  objection  the  amendment  will  be 
in  order  at  this  time.  Since  the  Senator  from  North  Carolina  was  to  be 
recognized,  hearing  no  objection  it  is  so  ordered.  The  amendment  will 
be  stated. 

The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Arizona  (Mr.  DeConcini)  proposes  an  imprinted  amend- 
ment No.  491. 

Mr.  DeConcici.  Mr.  President,  I  ask  unanimous  consent  that  the 
reading  of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  82,  line  21,  strike  "ninety"  and  substitute  "60". 

On  page  82,  line  15.  strike  "one  hundred  and  eighty"  and  substitute  "150". 

On  page  82,  at  the  end  of  line  24  add  the  following  new  sentence :  "The  Secre- 
tary shall  be  required  to  request  the  recommendations  of  an  advisory  committee 
appointed  under  section  103,  if  the  rule  to  be  promulgated  is,  in  the  discretion  of 
the  Secretary,  new  in  effect  or  application  and  has  significant  economic  impact. 
The  decision  of  the  Secretary  not  to  request  a  recommendation  from  the  advisory 
committee  under  the  preceding  sentence  shall  be  final  unless  such  decision  is 
found  to  be  arbitrary  and  capricious." 
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Mr.  DeCoxcici.  Mr.  President,  this  amendment  to  S.  717  provides 
in  section  102(a)  (1)  for  an  advisory  committee  to  make  recommenda- 
tions on  rules  intended  to  be  promulgated. 

The  advisory  committee  is  to  be  composed  of  representatives  from 
labor,  management,  the  Federal  Government,  and  mine  inspectors,  as 
well  as  other  persons  with  specialized  knowledge  of  mine  safety  opera- 
tions. 

S.  717  makes  the  use  of  the  advisory  committee  purely  optional  with 
the  Secretary  of  Labor. 

The  purpose  of  my  amendment,  Mr.  President,  is  to  make  the  Sec- 
retary's use  of  the  "advisory  committee"  mandatory  under  certain 
conditions. 

If  the  regulation  or  amendment  to  the  regulation  is  essentially  new 
in  effect  or  application.  However,  the  decision  as  to  whether  the  mat- 
ter is  essentially  new  in  effect  or  application  lies  wholly  within  the 
discretion  of  the  Secretary  of  Labor.  It  takes  special  pains  to  clarify 
this  point  to  foreclose  the  possibility  of  the  Secretary  being  taken  to 
court  for  exercising  his  discretion  in  a  manner  that  other  parties  may 
disagree  with.  The  purpose  is  to  avoid  dilatory  tactics  in  the  promul- 
gation of  regulations. 

My  amendment,  Mr.  President,  also  decreases  from  90  to  60  days 
the  period  during  which  the  advisory  committee  must  make  its  recom- 
mendations, and  from  180  to  150  days  the  outside  limits  for  their 
deliberations.  The  Secretary  can  extend  the  normal  90-day  period  if 
conditions  warrant. 

This  amendment  provides  a  mechanism  that  would  force  the  ad- 
visory committee  to  be  used  when  new  regulations  are  being  promul- 
gated. This  amendment  would  insure  that  a  group  of  experts  would 
have  an  opportunity  to  comment  on  the  matter. 

It  also  contains  provisions  to  eliminate  the  possibility  of  misusing 
this  mechanism  to  delay  the  implementation  of  new  rules.  At  the  same 
time,  it  also  decreases  the  amount  of  time  which  the  advisory  com- 
mittee deliberates.  It  seems  to  me,  Mr.  President,  important  that  we 
have  an  advisory  committee,  and  I  commend  the  floor  managers,  both 
majority  and  minority,  for  having  this  in  the  bill. 

It  also  seems  crucial  to  me  that  we  have  an  advisory  committee  that 
must  be  used  before  regulatory  agencies  proceed  promulgating  new 
rules  on  any  industry,  and  the  advisory  committee  in  this  instance  is 
one  that  is  composed  of  people  of  the  community  and  of  the  specific 
areas  of  concern  to  this  legislation. 

Mr.  President,  I  reserve  the  remainder  of  my  time. 

The  Presiding  Officer.  The  Senator  from  New  Jersey  is  recog- 
nized. 

Mr.  Williams.  Mr.  President,  I  am  pleased  that  the  Senator  from 
Arizona  has  offered  this  amendment,  It  deals  with  the  advisory  com- 
mittees. We  were  requested  not  to  have  advisory  committees  as  part  of 
the  standard-making  procedure.  It  was  the  strong  feeling  of  myself 
and  the  ranking  minority  member  that  advisory  committees  have  a 
very  beneficial  role.  This  makes  their  role  even  more  meaningful,  and 
I  support,  it.  I  believe  support  comes  from  the  ranking  minority  mem- 
ber as  well.  And  as  a  matter  of  fact  I  believe  that  the  Senator  from 
New  York  had  some  role  in  the  drafting  of  the  final  form  of  this 
amendment  offered  by  the  Senator  from  Arizona  (Mr.  DeConcini). 
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Wo  support  this  amendment. 

Mr.  Javits.  Mr.  President,  I  had  hoped  that  the  Senator  might  take 
out  the  last  sentence.  The  sentence  reads : 

The  decision  of  the  Secretary  not  to  request  a  recommendation  from  the  ad- 
visory committee  under  the  preceding  sentence  shall  he  final  unless  such  decision 
is  found  to  be  arbitrary  and  capricious. 

This  is  Hornbook  Law,  and  I  think  it  would  be  a  much  better 
drafted  amendment  if  we  could  say — and  T  hope  the  Senator  is  listen- 
ing to  me — in  line  3  if  the  rule  to  be  promulgated  is,  in  the  discretion  of 
the  Secretary,  which  shall  be  final,  new  in  effect  or  application  and  has 
significant  impact. 

It  seems  to  me  that  would  be  a  much  better  amendment  because  if  it 
is  arbitrary  and  capricious  it  is  subject  to  court  review  anyhow.  If  the 
Senator  is  willing,  I  am  willing  to  accept  it  that  way. 

Mr.  DeConcini.  Mr.  President,  I  ask  that  the  amendment  be  modi- 
fied in  accordance  with 

The  Presiding  Officer.  The  Senator  has  the  right  to  modify  his 
amendment,  and  it  is  so  modified.  Will  the  Senator  please  send  it  to 
the  desk  as  modified  ? 

Mr.  Javits.  The  words  "which  shall  be  final"  appear  after  the  word 
"discretion"  and  the  last  sentence  is  omitted. 

The  Presiding  Officer.  The  Senator  from  Arizona. 

Mr.  DeConcini.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Javits.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

The  Senator  from  Arizona. 

Mr.  DeConcini.  Mr.  President,  I  send  to  the  desk  the  modified 
amendment. 

The  assistant  legislative  clerk  read  as  follows : 

On  page  82  at  the  end  of  line  24  add  the  following  new  sentence. 

The  modified  amendment  is  as  follows : 

On  page  82,  line  12.  strike  "ninety"  and  substitute  "60". 

On  page  82,  line  15,  strike  "one  hundred  and  eighty"  and  substitute  "150". 

On  page  82,  at  the  end  of  line  24  add  the  following  new  sentence.  "The  Secretary 
shall  be  required  to  request  the  recommendations  of  an  advisory  committee  ap- 
pointed under  section  103.  if  the  rule  to  be  promulgated  is,  in  the  discretion  of 
the  Secretary  which  shall  be  final,  new  in  effect  or  application  and  has  significant 
economic  impact. 

Mr.  Javtts.  I  agree  with  the  amendment,  Mr.  President. 

Mr.  DeConcini.  I  yield  back  the  remainder  of  my  time. 

The  Presiding  Officer.  The  question  now  occurs  on  the  amendment 
offered  by  the  Senator  from  Arizona,  as  modified. 

The  amendment,  as  modified,  was  agreed  to. 

Mr.  DeConcini.  Mr.  President,  I  move  to  reconsider  the  vote  by 
which  the  amendment  was  agreed  to. 

Mr.  Javits.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed. 

The  Presiding  Officer.  The  Senator  from  West  Virginia. 
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ADDITIONAL  STATEMENTS  SUBMITTED 


Mr.  Kennedy.  Mr.  President,  may  I  address  a  question  to  the  chair- 
man of  the  Human  Kesources  Committee,  Senator  Williams? 

In  title  I,  section  102(A)(3),  the  definition  of  "mine"  in  section 
3(H)  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is 
amended.  The  new  definition  has  a  Part  (3)  which  includes  "lands — or 
other  property — used  in,  or  to  be  used  in,  or  resulting  from"  extract- 
ing or  preparing  minerals  or  coal.  I  assume  that  your  intention  in  using 
the  words  "other  property"  rather  than  merely  enumerating  specific 
items  was  to  give  the  Secretary  of  Labor  the  full  jurisdiction  and  au- 
thority to  fulfill  his  responsibilities  under  this  act  with  regard  to  any 
property  or  equipment  whatsoever  connected  with  or  in  proximity 
to  mines.  It  seems  to  me  that  this  is  a  necessary  interpretation  if  we  are 
to  insure  that  those  who  live  around  mines  and  who  are  affected  by 
those  mines  or  mining  operations  are  protected  from  faulty  mines  as 
well  as  the  miners  themselves.  I  am  remembering  that  in  the  Buffalo 
Creek  disaster,  an  impoundment  gave  way  doing  damage  to  miners  and 
nonminers  alike.  I  am  concerned  generically  with  mine  connected  prop- 
erty which  may  have  an  effect  on  nonminers. 

Mr.  Williams.  I  think  that  the  Senator  from  Massachusetts  correct- 
ly states  our  intention  in  that  definition.  We  certainly  mean  for  the 
Secretary  of  Labor  to  have  the  jurisdiction  and  authority  to  inspect, 
set  standards  for  and  fulfill  all  his  other  functions  under  this  act  with 
respect  to  any  property  connected  with  mines  or  mining  operations ;  we 
must  insure  the  health  and  safety  of  nonminers  who  may  be  affected  by 
mines  as  well  as  that  of  miners.  So  if  some  property  connected  with 
a  mine  would  imperil  them,  it  is  within  the  authority  and  jurisdiction 
of  the  Secretary  of  Labor,  under  this  act. 

Mr.  Kennedy.  Mr.  President,  I  want  to  direct  another  question  to 
Mr.  Williams,  if  I  might.  Section  106(c)  (3)  refers  to  orders  of  the 
Commission  with  respect  to  retaliation  against  miners  where  the  miner 
himself  has  pursued  the  claim.  The  penultimate  sentence  reads :  "Any 
order  issued  by  the  Commission  under  this  paragraph  shall  be  subject 
to  judicial  review  in  accordance  with  section  107  of  this  act."  I  assume 
that  this  sentence  carries  no  negative  implications  with  respect  to  sec- 
tion 106  (c)  (2) ,  which  is  the  paragraph  under  which  the  Secretary  may 
pursue  relations  claims.  That  paragraph  does  not  contain  anything  on 
judicial  review.  But  section  107(a)  (1)  allows  judicial  review  for  "anv 
person  adversely  affected  or  aggrieved  by  an  order  of  the  Commission." 
I  believe  that  a  decision  of  the  Commission  under  section  106(c)  (2) 
is  subject  to  judicial  review  also,  in  an  appeal  by  either  the  Secretary 
or  the  miner,  according  to  the  general  terms  providing  for  such  review 
in  section  107. 

Mr.  Williams.  Mr.  President,  I  think  that  the  Senator  is  correct. 
The  sentence  about  judicial  review  in  section  106(c)  (3)  was  merely 
for  the  purpose  of  emphasis — that  those  who  have  handled  their  own 
cases  are  as  much  entitled  to  judicial  review  as  when  the  Secretary 
handles  their  cases.  Section  107  provides  for  judicial  review  in  both 
situations. 

Mr.  Huddleston.  Mr.  President,  I  want  to  express  my  full  support 
for  this  bill,  and  to  strongly  urge  that  it  be  adopted  without  weaken- 
ing amendments.  It  is  not  overstatement  to  say  that  this  is  vital  to  the 
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health  and  well-being  of  every  miner  in  the  country.  These  miners 
contribute  daily  to  maintaining  our  standard  of  living,  and  they 
promise  to  contribute  more  than  any  other  single  group  to  our  achieve- 
ment of  energy  independence.  At  the  very  least,  they  deserve  a  strong 
commitment  from  us  that  we  will  not  waiver  in  our  efforts  to  provide 
them  with  a  safe  and  healthful  place  to  work. 

Mining,  of  any  kind,  is  the  most  dangerous  occupation  in  the  Na- 
tion. And,  as  a  Senator  from  the  Nation's  leading  coal-producing 
State,  I  know  firsthand  that  mining  coal  too  often  ends  in  disability  or 
death.  In  1976,  coal  mining  left  141  dead,  42  of  those  in  my  State  of 
Kentucky  alone,  and  13,944  disabled.  Already  this  year,  68  have  died. 
The  sorrow  and  hardship  which  these  figures  represent  is  devastating, 
and  tho  losses  are  irreplacable. 

It  does  not  have  to  be  this  way.  The  situation  can  be  changed,  and 
the  bill  before  us  today,  I  believe,  makes  several  very  positive  steps  in 
the  right  direction. 

First,  it  moves  the  Mining  Enforcement  and  Sfl  foty  Administration 
to  the  Department  of  Labor,  which  has  as  its  sole  function  and  respon- 
sibility the  protection  and  well-being  of  workers.  As  the  mines  gear 
up  to  meet  our  accelerated  coal  needs  in  the  years  ahead,  it  becomes 
more  important  than  ever  that  safety  not  be  sacrificed  to  production, 
and  that  there  be  no  possibility  of  conflicting  missions  within  the  De- 
partment assigned  to  enforce  and  administer  the  mine  safety  laws. 

Tho  bill  puts  new  and  increased  emphasis  on  the  need  for  coopera- 
tion from  the  miners  themselves  and  on  the  importance  of  their  being 
fully  educated  and  trained  in  safety  hazards  and  accident  prevention. 
No  amount  of  supervision  can  be  as  effective  as  each  and  every  indi- 
vidual knowing,  and  using,  safe  work  practices. 

An  untrained  miner  is  a  hazard  not  only  to  himself,  but  to  his  fel- 
low workers.  I  have  been  working  with  MESA  over  the  past  2  years 
to  upgrade  safety  training  of  miners  in  my  own  State,  and  I  very  en- 
thusiastically support  a  statutory  minimum  of  40  hours  safety  train- 
ing for  all  new  surface  miners,  8  hours  for  annual  retraining,  and 
specialized  training  when  a  miner  changes  jobs.  If  properly  imple- 
mented and  stringently  enforced,  I  believe  this,  more  than  any  other 
single  provision,  can  put  a  stop  to  senseless  injuries  and  deaths. 

With  regard  to  enforcement,  the  bill  puts  new  emphasis  where  I 
believe  it  belongs — on  serious  and  repeat  offenders.  The  coal  industry 
as  a  whole  is  making  a  good  faith  effort  to  comply  with  Federal  mine 
regulations.  But,  too  often  we  find  a  reluctance  to  comply  until  it  be- 
comes more  economical  to  run  a  safe  mine  than  an  unsafe  one.  In  these 
cases,  where  there  is  an  established  pattern  of  health  and  safety  viola- 
tions which  could  substantially  contribute  to  health  and  safety  haz- 
ards, I  think  it  is  entirely  appropriate  to  give  MESA  the  authority  to 
close  the  mine  until  the  condition  has  been  abated,  and  as  many  times 
thereafter  as  proves  necessary  to  assure  that  the  condition  remains 
abated. 

These  are  a  few  of  what  I  consider  to  be  the  most  significant  and 
promising  aspects  of  this  bill.  It,  in  fact,  does  a  lot  more — in  stream- 
lining the  standards  making  and  penalty  assessments  procedures, 
clarifying  some  enforcement  provisions,  assuring  the  rights  and  en- 
titlement of  miners,  and  providing  for  rescue  team  capability  at  every 
underground  mine. 
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I  commend  the  Human  Resources  Committee  for  their  commitment 
to  the  improvement  of  health  and  safety  in  the  mining  industry,  and 
to  their  very  careful  consideration  of  this  particular  bill. 


[From  the  Congressional  Record — Senate.  June  21,  1977] 

[Pp.  10241-10281, 10286-10305] 

Floor  Debate  on  Federal  Mine  Safety  and  Health  Amendments 

Act  of  1977 


Federal  Mine  Safety  and  Health  Amendments  Act  of  1977 

The  Acting  President  pro  tempore.  Under  the  previous  order,  the 
Senate  will  now  resume  consideration  of  S.  717,  which  the  clerk  will 
state  by  title. 

The  assistant  legislative  clerk  read  as  follows: 

A  bill  (S.  717)  to  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other  purposes. 

The  Senate  resumed  the  consideration  of  the  bill. 

The  Acting  President  pro  tempore.  Under  the  previous  order,  the 
hour  of  9  :30  a.m.  having  arrived,  the  Senator  from  Utah  (Mr.  Hatch) 
is  recognized  to  call  up  his  amendment. 

Mr.  Hatch.  Mr.  President,  I  ask  unanimous  consent  that  Robert  P. 
Hunter  and  Andrew  Grey  Nokes,  of  my  staff,  be  granted  the  privileges 
of  the  floor  during  the  consideration  of  the  pending  legislation. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so  or- 
dered. 

AMENDMENT    NO.    43  7 

Mr.  Hatch.  Mr.  President,  I  call  up  my  amendment  No.  347,  which 
is  the  nature  of  a  substitute  to  S.  717,  and  ask  for  its  immediate 
consideration. 

The  Acting  President  pro  tempore.  The  amendment  will  be  stated. 

The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Utah  (Mr.  Hatch)  proposes  an  amendment  No.  437. 

Mr.  Hatch.  Mr.  President,  I  ask  unanimous  consent  to  dispense  with 
the  reading  of  the  amendment. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so  or- 
dered. 

The  amendment  is  as  follows : 

[The  text  of  amendment  No.  437  as  printed  appears  on  p.  S10241.] 

Mr.  Hatch.  Mr.  President,  as  this  body  has  heard  since  first  con- 
sidering S.  717  yesterday,  one  of  the  major  objections  is  its  consolida- 
tion of  coal  and  noncoal  mine  health  and  safety  under  an  amended 
version  of  the  Federal  Coal  Mine  Health  and  Safety  Act. 

As  has  also  been  stated ;  it  has  for  many  years  been  recognized  that 
although  coal  and  noncoal  mining  have  one  basic  similarity,  that  is,  ex- 
traction of  minerals  from  the  earth,  the  similarity  just  about  ends  there. 
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Iii  an  effort  to  recognize  these  differences,  which  do  in  fact  exist  be- 
tween coal  and  noncoal  mining,  the  substitute  which  I  am  offering  has 
been  developed. 

It  would  appear  that  an  effort  should  be  made  to  strengthen  the  en- 
forcement provisions  applicable  to  the  metal  and  nonmetallic  mining 
industry,  while  recognizing  the  inherent  differences  between  coal  and 
noncoal  mining.  This  amendment  would  accomplish  that  purpose.  As 
previously  mentioned,  S.  717  would  regulate  the  entire  domestic  min- 
ing industry  pursuant  to  an  amended  version  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1965).  This  comes  at  a  time  when  the  House 
Subcommittee  on  Labor  Standards  is  presently  engaged  in  holding 
oversight  hearings  on  the  deficiencies  of  the  Coal  Act.  It  would  cer- 
tainly seem  inappropriate  to  attempt  to  broaden  the  scope  of  the  Fed- 
eral Coal  Mine  Health  and  Safety  Act  of  1969  to  include  several  other 
extraction  industries  at  a  time  when  the  deficiencies  and  shortcomings 
of  the  Coal  Act  arc  presently  being  examined  by  one  House  of 
Congres 

My  amendment  would  amend  the  existing  Metal  and  Nonmetallic 
Mine  Safety  Act,  substantially  strengthening  \}^  substantive  pro- 
visions thereof,  and  would  leave  the  Federal  Coal  Mine  Health  and 
Safety  Act  alone.  Basically,  my  amendment  is  the  same  measure  that 
was  passed  by  the  House  of  Representatives  last  year  during  the 
94th  Congress,  Many  of  the  same  areas  of  concern  in  S.  717  are  also 
considered  in  my  amendment.  Other  areas,  while  recognized  as  prob- 
lems in  S.  717  would  be  treated  differently  by  my  amendment: 

First.  S.  717  would  repeal  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  and  amend  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1%9,  making  the  Coal  Act  applicable  to  all  mining  operations,  in- 
cluding all  county  operated  gravel  pits.  My  substitute  on  the  other 
hand,  would  simply  amend  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act. 

Second.  S.  717  would  transfer  the  Mining  Fnforcement  and  Safety 
Administration,  MESA,  to  the  Department  of  Labor.  My  amendment 
would  retain  the  Mining  Enforcement  and  Safety  Administration, 
MESA,  within  the  Department  of  the  Interior. 

Third.  S.  717  would  authorize  the  Secretary  to  promulgate  stand- 
ards on  the  basis  of  any  information  available  to  him.  My  amendment 
would  require  the  Secretary,  when  promulgating  OSHA  standards 
that  he  deems  applicable  to  mining  or  milling,  to  first  subject  those 
standards  to  an  advisory  committee. 

Fourth.  S.  717  would  provide  a  period  of  30  days  for  interested  per- 
sons to  comment  on  a  proposed  ride  or  regulation.  My  amendment 
would  also  provide  a  comment  period,  however,  this  comment  period 
would  be  extended  to  60  da  vs. 

Fifth.  S.  717  would  authorize  the  Secretary  to  require,  in  a  stand- 
ard dealing  with  a  toxic  material  or  harmful  physical  ag^nt,  that  a 
miner  be  reassigned  to  another  job  and  that  such  miner  shall  continue 
to  receive  his  former  pay,  if  it  is  determined  that  he  may  suffer  mate- 
rial impairment  of  health  or  functional  capacity  by  reason  of  his  ex- 
posure. My  amendment  would  authorize  the  Secretary  to  require  in  a 
standard  dealing  with  a  toxic  material  or  harmful  physical  agent, 
that  a  miner  be  reassigned  to  another  job,  without  loss  of  pay,  seniority 


1001 

or  status,  if  it  is  determined  that  he  may  suffer  material  impairment 
of  health  or  functional  capacity. 

Sixth.  S.  717  would  provide  an  opportunity  for  an  adversely  affected 
person  to  challenge  the  validity  of  a  standard  in  the  U.S.  Court  of 
Appeals  only  if  such  person  commented  or  objected  to  the  standard 
as  proposed.  My  amendment  would  provide  an  opportunity  for  an 
adversely  affected  person  to  challenge  the  validity  of  a  standard  in  the 
U.S.  Court  of  Appeals,  regardless  of  whether  he  had  commented  or 
objected  to  the  proposed  standard,  or  the  grounds  on  which  he  chal- 
lenges the  standard  were  previously  raised. 

Seventh.  S.  717  would  provide  a  variance  procedure  from  any  health 
standard  promulgated  pursuant  to  S.  717  but  not  from  standards  in 
existence  prior  to  the  effective  date  of  the  act.  My  amendment  would 
provide  a  variance  procedure  from  any  standard,  including  those  in 
existence  on  the  effective  date  of  the  act. 

Eighth.  S.  717  would  authorize  the  Secretary  of  Health,  Education, 
and  Welfare  or  his  authorized  representative  to  make  frequent  in- 
spections and  investigations.  My  amendment  would  require  authoriza- 
tion to  the  Secretary  of  Health,  Education,  and  Welfare  or  an  author- 
ized representative  to  enter  any  mine  to  inspect  and  investigate  for 
the  sole  purpose  of  developing  improved  mandatory  health  standards. 

Ninth.  S.  717  would  provide  that  a  miner  may  request  an  inspection 
if  he  believes  that  an  imminent  danger  exists.  There  is  no  require- 
ment for  immediate  notification  of  the  operator.  My  amendment  would 
require  that  if  a  miner  requests  an  inspection  on  the  grounds  that 
an  imminent  clanger  exists,  he  must  notify  the  operator  of  such  request. 

Tenth.  S.  717  would  provide  that  an  inspector  shall  issue  a  citation 
to  the  operator  if  he  believes  that  a  violation  exists.  My  amendment 
would  provide  that  an  inspector  is  authorized  to  issue  a  citation  to 
the  operator  only  when  he  determines  that  a  violation  exists. 

Eleventh.  S.  717  would  further  provide  that  an  operator  shall  be 
assessed  a  civil  penalty  of  up  to  $10,000  for  each  violation  of  any  pro- 
vision of  the  act,  or  any  standard,  rule  or  regulation  promulgated  pur- 
suant to  the  act.  My  amendment  would  provide  that  an  operator  be 
assessed  a  civil  penalty  of  up  to  $1,000  for  each  violation  of  any  pro- 
vision of  the  act,  or  any  standard,  rule  or  regulation  promulgated 
pursuant  to  the  act.  I  think  it  should  be  noted  that :  mandatory  civil 
penalties  are  required  for  willful  violations. 

Twelfth.  S.  717  would  eliminate  State  plans.  My  amendment  would 
retain  the  State  plan  option. 

I  wish  now  to  comment  on  some  of  the  different  types  of  treatment 
espoused  by  my  amendments,  beginning  with  the  transfer  of  MESA 
to  the  Department  of  Labor.  In  my  opinion,  there  has  been  no  case  made 
as  to  why  MESA  should  be  transferred  to  the  Department  of  Labor, 
there  are  however,  several  reasons,  related  to  its  own  track  record,  why 
the  Labor  Department  should  not  be  entrusted  with  additional  respon- 
sibilities in  this  important  area.  For  example,  the  Labor  Department 
has  frequently  lamented  what  it  sees  as  an  imbalance  in  distribution 
of  Federal  funds  for  workers'  safety  and  health.  Accordingly  if 
MESA  is  transferred  to  Labor,  mine  safety  programs  could  face  re- 
duction so  that  MESA  funds  could  be  shifted  to  safetv  programs  in 
other  industrial  sectors.  Tn  my  view,  it  would  be  very  unwise  to  divert 
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funds  from  MESA  programs  in  order  to  provide  coverage  in  more 
populous  but  less  dangerous  industries.  S.  717  does  not  provide  ade- 
quate safegards  to  preclude  such  an  occurrence. 

Furthermore,  as  we  all  know,  the  Department  of  Labor  has  takes 
much  criticism  for  the  poor  administration  of  its  own  OSHA  pro- 
grams. Yet,  many  of  those  same  critics  feel  that  tliis  very  important 
<  visibility  for  mine  safety  enforcement  should  be  transferred  from 
the  department  that  has  effect  ively  administered  such  programs  to  an- 
other whose  record  of  inefficient  management  has  been  widely  noted. 

There  is  no  historical  indication  that  a  superbureaucraey  of  health 
and  safety  better  insures  enforcement  of  regulations.  An  historical 
record  of  60  years  under  the  Department  of  the  Interior  indicates  that 
mine  safety  has  consistently  improved,  even  though  no  Federal  mine 
safety  law  existed  for  many  of  those  years.  Also,  since  the  creation 
of  MESA  in  1973,  there  have  been  no  mine  disasters  in  the  metal  and 
nonmetallic  mining  industry.  Consequently,  I  am  unalterably  opposed 
in  S.  TIT  because  it  provides  that  the  Department  of  Labor,  inefficient 
as  it  i--  in  its  own  sphere,  should  !>e  entrusted  with  the  highly  sp© 
ized  responsibilities  of  mine  health  and  safely  enforcement. 

Additionally,  Mr.  President,  under  both  H.R.  2  and  S.  7,  Federal 
surface  mine  reclamation  bills,  substantial  enforcement  expertise  will 
be  required  from  the  Department  of  the  Interior.  The  transfer  of  the 
Mining  Enforcement  and  Safety  Administration  from  the  Depart- 
ment of  the  Interior  to  the  Department  of  Labor  will,  in  fact  eliminate 
a  great  source  of  that  required  expertise.  MESA  is  presently  inspect- 
ing all  those  surface  coal  mines  that  would  be  inspected  under  both 
H.R.  2  and  S.  7.  Many  of  the  areas  which  will  be  inspected  by  the 
newly  created  reclamation  agency  in  the  Department  of  Interior  will 
also  be  inspected  by  MESA  in  the  Department  of  Labor.  This  will 
obviously  create  a  duplicity  of  efforts. 

This  particular  problem  has  never  been  addressed,  either  in  hear- 
ings during  the  95th  Congress  on  the  transfer  issue.  Consequently,  it 
would  seem  inappropriate  to  transfer  MESA  at  this  time  without 
further  consideration  for  the  ramifications. 

My  amendment  would  also  require  that  the  Secretary,  when 
promulgating  OSHA  standards  that  he  deems  applicable  to  mining  or 
milling  to  first  subject  those  standards  to  an  advisory  committee.  The 
rationale  behind  this  particular  provision  is  simple.  Ajiy  standards 
presently  in  existence  under  a  separate  Occupational  Safety  and 
Health  Act  should  undergo  close  scrutiny  by  experts  in  the  field  of 
mine  health  and  safety,  to  determine  whether  or  not  those  standards 
could  or  would  be  applicable  to  mining  or  mining  operations. 

Another  area  in  which  my  amendment  differs  from  S.  717  as  re- 
ported is  in  the  area  provided  for  comments.  My  amendment  would 
allow  a  comment  period  of  60  days.  The  mining  industry,  like  most 
industries  relies  almost  solely  on  associations  based  in  Washington  to 
distribute  to  them  proposed  rules  published  in  the  Federal  Register 
and  to  accept  their  comments  and  submit  them  to  the  appropriate 
agencies.  In  order  to  provide  the  time  needed  to  carry  out  this  function, 
my  amendment  provides  a  period  of  60  days  for  comments.  It  would 
certainly  appear  that  the  health  and  safety  of  the  worker  in  the  work- 
place would  require  the  receipt  of  as  many  comments  from  experts  in 
the  field  as  possible.  The  extension  of  time  to  60  days  would  further 
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guarantee  that  comments  will  be  well  organized  and  well  prepared 
before  they  are  filed  with  the  Secretary. 

In  addition,  this  extension  from  30  to  60  days  will  provide  an  op- 
portunity for  a  more  thorough  study  of  the  proposed  standards,  and 
could  in  many  cases  actually  assist  in  expediting  the  rulemaking 
procedure,  in  that  after  close  analysis  by  industry  and  labor  and  other 
interested  parties  a  determination  may  well  be  reached  that  no  com- 
ments or  objections  should  be  filed.  Out  of  an  abundance  of  precau- 
tion, however,  with  a  narrow  span  of  30  days  in  which  to  comment  or 
object  to  a  proposed  standard,  an  interested  person  may,  in  fact,  sub- 
mit comments  and  request  a  public  hearing  in  order  to  protect  his 
rights.  This  can  only  serve  to  clog  the  rulemaking  procedure  with 
comments  that  may,  in  fact,  not  even  be  germane  on  second  glance. 

Another  area  in  my  amendments  which  is  different  from  S.  717  is 
the  area  of  miner  reassignment  due  to  his  exposure  to  a  toxic  material 
or  harmful  physical  agent.  My  amendment,  like  S.  717,  would  provide 
that  the  Secretary  is  authorized  to  require,  in  a  standard  dealing 
with  a  toxic  material  or  harmful  physical  agent,  that  a  miner  be 
reassigned  to  another  job  if  it  is  determined  that  he  may  suffer 
material  impairment  of  health  or  functional  capacity  by  reason  of  his 
exposure.  The  only  difference  between  my  amendment  and  S.  717 
comes  in  the  area  of  compensation.  S  717  specifically  states  that  such 
miner  who  is  reassigned  to  another  job  shall  continue  to  receive  his 
former  pay.  My  amendment  on  the  other  hand  simply  states  that 
the  miner  shall  be  reassigned  to  another  job  without  loss  of  pay, 
seniority,  or  status.  The  use  of  the  word  "continue"'  in  S.  717  would 
apparently  mean  that  any  increases  in  pay  due  to  those  miners  in  the 
classification  which  the  transferred  miner  previously  held,  would  also 
be  forthcoming  to  the  reassigned  miner.  My  amendment  would  basical- 
ly do  the  same  thing  by  requiring  that  the  miner  reassigned  shall 
not  lose  pay,  seniority,  or  status.  It  would  certainly  appear  that  my 
amendment  is  more  definitive  for  the  purpose. 

S.  717  provides  an  opportunity  for  any  adversely  affected  person 
to  challenge  the  validity  of  a  standard  in  the  U.S.  court  of  appeals. 
There  is  a  qualifier,  however,  and  that  qualifier  is  that  no  objection 
not  previously  raised  before  the  Secretary  may  be  raised  in  the  U.S. 
court  of  appeals.  It  is  not  inconceivable  at  all  that  an  operator, 
especially  a  small  operator,  who  does  not  retain  counsel,  may  read  a 
proposed  standard  and  determine  that  he  is  not  adversely  affected  by 
that  standard.  The  Secretary  would  then  go  through  the  rulemaking 
procedures,  whereby  comments  from  other  interested  persons  are 
received,  and  a  public  hearing  is  in  fact  held. 

At  the  conclusion  of  the  public  hearing,  the  Secretary  decides  that 
the  proposed  rule  or  standard  was,  in  fact,  too  weak,  and  subsequently 
publishes  as  a  final  standard  a  provision  which  is  more  stringent  than 
the  one  originally  proposed.  The  small  operator  is  now  confronted 
with  a  situation  whereby  the  final  standard  is  much  more  stringent 
than  the  one  originally  proposed,  and  he  may  determine  that  com- 
pliance with  that  standard  in  his  mine  is  not  technologically  feasible. 
Yet  his  right  to  challenge  the  validity  of  such  standard  has  been 
eliminated  if  the  question  of  technological  feasibility  was  not  addressed 
by  others,  either  in  their  comments  or  during  the  public  hearing. 
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This  provision  can  again  only  lead  to  more  operators  and  associa- 
tions commenting  on  proposed  standards  in  order  to  protect  their  right 
to  challenge  such  final  standards  in  the  U.S.  court  of  appeals.  My 
amendment,  howevrer,  would  provide  an  opportunity  for  any  adversely 
affected  person  to  challenge  the  validity  of  a  standard  in  the  U.S.  court 
of  appeals.  This  provision  will  guarantee  to  all  interested  persons 
that  their  standing  to  challenge  the  validity  of  any  final  standard  will 
not  be  lost  due  to  their  failure  to  comment  or  object  to  the  proposed 
standard. 

S.  717  would  also  authorize1  the  Secretary  of  Health,  Education,  and 
Welfare  or  his  authorized  representative  to  make  frequent  inspections 
and  investigations.  The  phrase  "to  make  frequent  inspections  and 
investigations''  should  not  Ik1  applicable  to  representatives  from  the 
Department  of  Health,  Education,  and  Welfare.  Mine  inspections. 
especially  underground  mine  inspections,  can  be  a  very  hazardous 
and  dangerous  occupation  if  in  fact  the  inspector  does  not  have  mine 
inspection  credentials,  or  is  a  qualified  mine  inspector.  Inspector.^ 
from  the  Mining  Enforcement  and  Safety  Administration  are 
equipped  with  the  expertise  necessary  to  enter  underground  mines,  and 
to  inspect  all  equipment  and  conditions  in  the  mine.  I  daresay  the 
same  is  not  true  with  representatives  of  the  Department  of  Health. 
Education,  and  Welfare.  These  individuals,  although  highly  qualified 
in  their  labs  and  oflices.  are  not  qualified  as  underground  mine 
inspectors. 

In  order  to  correct  this  apparent  oversight,  my  amendment  would 
provide  that  the  Secretary  of  Health,  Education,  and  Welfare  or  his 
authorized  representative  is  authorized  to  enter  any  mine  to  in 
and  investigate  for  the  sole  purpose  of  developing  improved  manda- 
tory health  standards.  This  provision,  therefore,  would  authorize  the 
Secretary  of  HEW  and  his  authorized  representative  to  make  the 
necessary  studies  needed  to  develop  improved  mandatory  health  stand- 
ards. Basically  this  would  mean  that  no  representative  of  HEW  would 
enter  any  mine  to  make  inspections  or  investigations  for  purposes  other 
than  improving  mandatory  health  standards. 

(At  this  point,  Mr.  DeConcint  assumed  the  chair.) 

Mr.  Hatch.  Mr.  President,  another  area  in  which  my  amendment 
differs  from  S.  717  is  the  miner  request  for  inspection  provision.  S.  717 
would  provide  that  a  miner  may  request  an  inspection  if  he  believes 
that  an  imminent  danger  exists.  There  is,  however,  no  requirement 
for  immediate  notification  of  the  operator.  If  in  fact  an  imminent 
danger  does  exist  in  any  mine,  the  operator  should  be  notified  immedi- 
ately. The  operator  is  the  only  individual  who  is  in  control  of  the  mine 
and  has  the  ability  to  correct  an  imminent  danger  situation.  It  is  un- 
reasonable to  assume  that  any  miner  would  allow  an  imminent  danger 
situation  to  go  unabated  until  an  inspector  can  make  an  inspection. 
The  inspector  may  not  arrive  for  several  hours  or  even  days,  and 
during  the  interim  the  imminent  danger  is  still  in  existence  unless  the 
operator  is  notified. 

According  to  S.  717  the  operator  would  be  notified  no  later  than  the 
date  of  inspection.  My  amendment  would  require  a  miner  who  re- 
quests an  inspection  on  the  ground  that  only  on  the  grounds  that  an  im- 
minent danger  exists,  must  notify  the  operator  of  such  request  immedi- 
ately. It  must  be  added  that  this  will  not  in  any  way  provide  the 
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operator  with  protection  from  a  civil  penalty,  since  the  only  criteria 
necessary  for  an  inspector  to  issue  a  citation  is  that  he  believes  that  a 
violation  exists.  The  health  and  safety  of  all  miners  working  in  the 
mine  will  be  better  protected  if  the  operator  is  made  aware  of  any 
dangerous  conditions  that  exist  in  his  plant. 

Additionally,  Mr.  President,  S.  717  would  provide  that  an  operator 
must  be  assessed  a  civil  penalty  of  up  to  $10,000  for  each  violation  of 
any  provision  of  the  act  or  any  standard,  rule,  or  regulation  promul- 
gated pursuant  to  the  act.  My  amendment,  on  the  other  hand,  would 
provide  that  an  operator  may  be  assessed  a  civil  penalty  of  up  to 
$1,000  for  each  violation. 

To  assure  compliance  with  any  regulatory  scheme,  a  means  of  en- 
forcement must  be  devised  and  implemented.  The  past  several  years 
have  seen  a  great  increase  in  the  use  of  civil  penalties  as  a  device  to 
insure  compliance  with  Federal  administrative  regulations.  Properly 
utilized,  the  imposition  of,  or  threat  of  civil  penalties  can  be  an  effec- 
tive enforcement  tool.  However,  utilization  of  such  a  penalty  system 
on  a  massive  scale  is  not  a  simple  task,  as  has  been  seen  under  the 
provisions  of  the  Coal  Mine  Health  and  Safety  Act  of  1969.  The  real 
advantage  of  a  civil  penalty  system  is  its  flexibility.  It  can  deal  with 
separate  situations  in  a  speedy  and  equitable  manner,  without  creat- 
ing an  undue  burden  on  our  judicial  system. 

These  advantages,  however,  are  quickly  lost  if  the  system  prescribed 
by  the  statute  is  harsh,  or  if  the  administering  agency  fails  to  provide 
procedural  safeguards  to  insure  that  cases  are  handled  fairly.  If  the 
penalties  are  harsh,  or  enforcement  not  evenhanded,  the  regulatory 
scheme  will  fail  because  the  administrative  and  judicial  systems  are 
quickly  overburdened  with  appeals.  This  would  have  a  very  negative 
impact  on  the  stated  objective  of  this  bill,  since  it  would  involve  large 
numbers  of  safety  personnel,  both  government  and  industry,  in  hear- 
ings and  other  legal  proceedings.  It  would  remove  safety  specialists 
from  the  mines — where  they  are  needed  the  most — and  tie  them  up  in 
lengthy  litigation  procedures,  with  the  result  that  they  may  make  no 
net  contribution  at  all  to  health  or  safety. 

This  circumstance  can  be  avoided  only  if  penalties  are  reasonable 
and  enforcement  is  fair.  And  the  law  itself  must  assure  both  of  these 
requirements — first  by  providing  only  penalties  that  are  reasonable: 
and  then  by  writing  guidelines  in  the  law  that  will  guarantee  due 
process  and  fairness  for  everyone  on  whom  a  penalty  might  fall. 

On  balance,  the  penalty  provisions  of  S.  717  seem  to  me  to  be  more 
punitive  than  remedial  and  I  regard  this  as  a  mistake  not  justified  by 
any  recent  experience  in  metal  and  nonmetallic  mines. 

Summarizing  my  views  on  the  enforcement  provisions  of  S.  717. 
I  feel  they  go  far  beyond  what  is  necessary  to  effect  compliance — be- 
yond what  experience  under  the  present  law  has  shown  to  be  a  useful 
and  constructive  route  to  improved  health  and  safety  in  metal  and 
nonmetallic  mines. 

It  is  my  conclusion  that  these  deficiencies  in  S.  717  can  be  corrected 
by  adopting  a  discretionary  penalty  svstem.  This  discretionary  penalty 
system  is  included  in  my  amendment. 

One  final  difference  which  I  would  like  to  mention  is  the  fact  that 
my  amendment  would  provide  for  the  State  plan  option.  Under  S.  717 
all  of  the  existing  State  plans  would  terminate.  State  plans  offer  many 
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advantages,  not  the  least  of  which  is  a  substantial  savings  in  funds  to 
the  Federal  Government.  In  addition,  allowing  a  State  to  enforce 
the  provisions  of  a  Federal  mine  safety  law  through  its  own  State 
mine  enforcement  agency,  which  would  be  inspecting  mines  anyway, 
eliminates  the  duplicity  of  inspections  that  would  arise  with  both 
State  and  Federal  inspectors  inspecting  the  same  plants  at  different 
times. 

The  ongoing  State  plans  have  proved  to  be  effective,  resulting  in  a 
substantial  savings  to  the  Federal  Government.  The  State  plans 
presently  in  force  have  evolved  through  the  cooperating  of  the  Min- 
ing Enforcement  and  Safety  Administration,  the  organized  labor 
movements  in  the  individual  States,  the  State  mine  enforcement  agen- 
cies, and  the  operators.  Although  I  do  not  feel  that  State  plans  should 
1)0  mandatory,  I  certainly  feel  that  the  option  should  be  available  for 
States  to  enforce,  through  their  own  enforcement  programs,  the  Fed- 
eral mine  safety  law. 

My  amendment  would  provide  the  State  plan  option. 

Mr.  President,  this  concludes  my  introductory  remarks  for  submis- 
sion of  my  amendment  to  S.  717. 

Mr.  President,  I  would  like  to  read  from  the  State  of  Utah  Indus- 
trial Commission  and  Utah  Labor  Relations  Board  letter  dated  July  1, 
1977.  Part  of  this  letter  has  this  to  say : 

Utah  has  one  of  the  six  state-administered  federal  mine  and  quarry  health  and 
safety  programs  at  the  present  time.  The  others  are  in  New  Mexico,  Arizona, 
Colorado,  Virginia  and  North  Carolina.  We  feel  the  Safety  Division  of  the 
Industrial  Commission  of  Utah  has  done  a  splendid  job.  The  operators  of  our 
mines  and  quarries,  and  the  miners  in  the  State  continually  express  their  satis- 
faction with  our  administration  of  the  safety  program.  We  feel  very  proud  of 
our  safety  record. 

We  are  convinced  that  the  preservation  of  a  federal  system  of  government 
requires  that  we  extend  the  states  the  opportunity  to  administer  nationwide 
legislation  whenever  possible  as  in  this  case.  We  feel  that  successful  admin- 
istration of  the  legislation  depends  upon  the  establishment  of  a  report  and 
respect  between  the  regulated  and  the  administrators  which  can  be  best  achieved 
with  state  administration.  We  are  requesting  your  assistance  in  getting  two 
amendments  to  H.B.  4287  and  to  S.B.  717  which  would  allow  states  desiring 
and  qualifying  to  administer  the  federal  mine  safety  program. 

This  is  signed  by  Carlyle  F.  Gronning,  the  chairman  of  the  Indus- 
trial Commission  of  Utah,  and  Tony  Bullock,  the  chief  mine  inspector 
of  the  Industrial  Commission  of  Utah. 

I  think  these  points  are  well  made,  and  we  are  trying  to  support  the 
interesting  insights  of  the  people  who  do  such  a  great  job  for  the 
States.  There  would  be  a  cutoff  from  doing  this  great  job,  or  at  least 
it  would  be  interfered  with,  if  S.  717  is  passed  in  its  present  form.  I 
feel  that  this  amendment  in  the  nature  of  a  substitute  to  S.  717  is 
reasonable  in  all  ways  and  would  be  a  great  substitute  and  addition 
to  that  measure. 

Mr.  President,  I  reserve  the  remainder  of  my  time. 

Mr.  Williams.  Mr.  President,  first,  I  should  like  to  take  a  moment 
to  applaud  the  Senator  from  Utah  for  many  things  in  connection 
with  his  work  as  a  member  of  the  Committee  on  Human  Kesources. 
He  certainly  has  applied  himself  with  his  time  and  his  abundant 
talents  in  a  masterful  way.  He  has  applied  his  time  and  his  talents 
specifically  here  to  the  creation  of  a  substitute  to  the  bill  before  us, 
dealing  with  mine  safety  and  health.  I  applaud  this  work,  too.  His 
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work  in  the  broadest  terms,  approaches  the  needs  of  workers  in  the 
mining  industries  in  many  ways  that  parallel  the  bill  before  us,  and 
I  think  it  accepts  much  of  the  basic  philosophy  that  prompts  S.  717. 

So  the  differences  in  good  measure,  that  the  committee  has  with  this 
substitute  are  as  to  detail.  In  one  or  two  areas  there  are  basic  differ- 
ences of  approach.  However,  with  all  the  differences,  the  work  and 
effort  of  the  Senator  from  Utah  are  greatly  applauded  by  this  Senator. 

We  have  been  favored  with  the  opportunity  to  anticipate  what 
would  be  in  the  substitute  over  the  last  few  days— so  my  analysis 
has  been  done  within  the  last  few  days.  I  do  not  see  any  changes  in 
the  substitute  discussed  today  by  the  Senator  that  makes  it  different 
from  the  one  with  which  we  worked. 

A  parliamentary  inquiry,  Mr.  President.  There  is  no  time  limitation 
on  this  amendment  ? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Williams.  It  is  open  ended,  so  to  speak.  We  can  talk  from 
here  on. 

I  know  that  other  amendments  are  waiting  in  the  wings.  I  know 
there  is  a  cap  on  today's  activities  with  respect  to  the  mine  safety 
bill.  The  final  vote  will  occur  before  8  p.m. 

The  Presiding  Officer.  That  is  correct. 

Mr.  Williams.  Mr.  President,  the  safety  and  health  of  the  miners 
in  this  country  is  currently  bv  two  different  and  unequal  laws,  the 
Metal  Act  of  1966  and  the  Coal  Act  of  1969. 

These  different  statutes  with  their  disparate  administrative  and 
enforcement  mechanisms  have  resulted  in  unequal  protection  for  hard 
rock  miners  and  coal  miners. 

The  Committee  on  Human  Resources  has  recognized  this  disparity 
of  protection.  The  bill  which  the  committee  has  reported  corrects  the 
inadequacies  and  the  injustice  currently  suffered  by  our  Nation's 
hard  rock  miners  by  establishing  a  single  mine  safety  and  health  law, 
with  a  single  structure  for  enforcement  and  administration. 

This  substitute  turns  its  back  on  the  need  for  comprehensive  and 
thorough  safety  and  health  enforcement,  applicable  throughout  the 
mining  industry. 

This  amendment  would  continue  the  current  scheme  of  two  separate 
mine  safety  and  health  laws.  More  seriously,  it  would  continue  the 
current  scheme  which  provides  unequal  protection  for  our  Nation's 
miners. 

Under  this  amendment,  not  only  would  hard  rock  miners  be  denied 
the  high  degree  of  safety  and  health  contemplated  by  S.  717,  but  they 
would  still  not  even  achieve  the  level  of  saf etv  and  health  which  is  pro- 
vided for  coal  miners  under  the  current  Coal  Mine  Health  and  Safety 
Act  of  1969. 

While  this  amendment  would  provide  significant  improvements  in 
the  safety  and  health  program  for  hard  rock  miners,  these  improve- 
ments would  be  nowhere  near  the  ones  which  Congress  provided  for 
our  coal  miners  8  years  ago,  and  they  would  be  nowhere  near  what  the 
committee  seeks  to  do  in  S.  717. 

Mr.  President,  let  me  highlight  several  areas  where  this  amendment 
is  iust  not  up  to  the  legitimate  expectations  of  our  Nation's  hard  rock 
miners. 
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Like  the  committee  bill,  this  amendment  would  require  four  inspec- 
tions per  year  for  underground  mines  and  two  for  surface  mines.  But, 
unlike  both  the  current  coal  act  or  S.  717,  this  amendment  provides  no 
mandate  for  special  attention  by  the  Secretary  to  unusually  hazardous 
mines  in  addition  to  these  minimum  inspection  requirements. 

I  said  that  there  are  many  differences  of  detail  and  some  major  dif- 
ferences in  approach.  This.  I  Suggest,  is  one  of  the  differences  01  major 
proportion  between  the  substitute  and  the  bill — the  failure  to  give  spe- 
cial attention  to  unusually  hazardous  mine-. 

Furthermore,  unlike  both  the  coal  act  and  S.  717.  this  amendment 
would  permit  the  Secretary  to  provide  operators  with  advance  notice 
of  inspections,  a  provision  which  the  committee  believes  seriously  re- 
-  the  effectiveness  of  the  Inspection  program.  This,  I  suggest,  is  a 
major  difference,  also.  This  committee  has  heen  over  the  road  for  many 
years  with  studies  of  safety  matters  in  industry  and  in  the  mining 
areas.  This  is  a  point  that  has  heen  raised  repeatedly — the  necessity  of 
the  inspector  having  the  opportunity  to  arrive  unannounced.  With  a 
prior  announcement,  if  a  condition  is  not  in  strict  accordance  with  the 
law,  or  with  reflation,  there  is  time  to  fix  up  the  situation  that  was  a 
violation  of  standard.  In  BOme  situations,  the  inspectors  arrive  without 
notice  and  see  a  violation.  A  citation  requiring  something  to  be  changed 
is  issued,  and  it  is  changed ;  but  on  the  next  inspect  ion,  the  condit  ion  is 
right  back  where  it  was  at  the  time  of  the  first  inspection. 

This,  of  course,  was  the  history  of  the  most  recent  tragedy  that  we 
examined  in  depth,  the  Scotia  situation,  which  resulted  in  the  two 
explosions  that  cost  so  many  lives. 

There  were  repeated  violations  in  the  same  area  :  The  failure  to  pro- 
vide proper  ventilation.  They  were  found,  they  were  corrected.  While 
they  were  corrected,  that  corrected  state  was  not  maintained.  That  is 
another  problem  we  deal  with  in  another  way,  but  these  violations 
probably  never  would  have  l>een  found  if  the  inspection  was  announced 
in  advance. 

So  I  suggest  that  this  is  another  major  difference  between  the  bill 
before  us  and  the  substitute  offered  by  the  distinguished  Senator  from 
Utah,  a  member  of  the  committee  and  my  very  good  friend. 

This  substitute  adopts  civil  penalties  as  a  means  of  encouraging  oper- 
ators to  provide  lasting  and  meaningful  protection  for  miners.  Unlike 
both  the  current  Coal  Act  and  S.  717,  however,  this  amendment  makes 
the  imposition  of  civil  penalties  discretionary  rather  than  mandatory. 

I  would  say  that  the  substitute  is  an  upgrading  of  present  law  in  the 
metal,  nonmetallic  areas,  and  it  does  provide  civil  penalties  for  hard- 
rock  mines.  But  it  makes  such  penalties  discretionary  rather  than 
mandatory — a  significant  difference. 

Mr.  President,  I  could  think  of  nothing  that  would  so  confuse  en- 
forcement as  discretionary  civil  penalties  in  an  industry  that  is  so 
hazardous  that  even  violations  of  housekeeping  standards  can  kill 
miners. 

The  substitute  amendment  permits  the  Secretary  to  close  a  mine  only 
in  cases  of  imminent  danger  or  where  the  operator  has  failed  to  abate 
a  violation  that  has  been  cited  by  an  inspector. 

A  repo]  t  to  the  committee  by  the  Comptroller  General  published  in 
February  of  1976  suggested  that  these  closure  order  sanctions,  which 
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are  the  only  ones  available  under  the  current  Metal  Act,  have  been 
insufficiently  and  ineffectively  used  under  that  act  to  protect  miners. 

Mr.  President,  the  Coal  Act  as  it  stands  now  has  a  broader  array  of 
closure  order  sanctions  than  this  substitute,  and  the  committe  has  found 
that  even  this  array  is  insufficient  to  cope  with  chronic  and  habitual 
violators. 

S.  717  goes  further  still  in  providing  closure  order  sanctions  to 
permit  the  Secretary  to  isolate  miners  from  hazardous  conditions  in 
mines.  The  substitute  amendment,  I  suggest,  is  clearly  a  regressive 
step. 

S.  717  contains  more  comprehensive  provisions  to  protect  miners 
from  discrimination  than  the  substitute  does.  In  addition,  the  bill's 
requirement  for  comprehensive  safety  and  health  training  of  miners 
does  not  appear  at  all  in  the  substitute  amendment. 

Mr.  President,  the  tragic  history  of  mining  disasters  in  this  country 
points  out  all  too  clearly  that  untrained  miners  hardly  even  stand  a 
chance  when  an  unforeseen  emergency  or  catastrophe  occurs  in  a  mine. 

When  I  finish  this  analysis  of  our  comparison  of  the  substitute  and 
the  bill,  I  am  going  to  go  to  a  case  study  on  exactly  this  point.  There 
was,  a  limestone  mine,  in  which  occurred  a  mining  disaster,  not  a  fatal 
disaster,  but  one  of  some  dimension,  and  it  had  terrible  consequences 
because  of  the  lack  of  training  of  the  miners  in  that  limestone  mine. 

Mr.  President,  by  combining  the  two  mine  safety  and  health  pro- 
grams into  one,  the  committee  bill  will  finally  provide  the  equal  pro- 
tection of  the  law  to  which  our  Nation's  hard-rock  miners  are  entitled. 

Mr.  President,  although  our  measure  would  provide  equal  enforce- 
ment, it  clearly  recognizes  the  essential  differences  between  coal  mining 
and  hard-rock  mining. 

Mr.  President,  S.  717  does  not  require  that  standards  be  the  same  for 
hard-rock  mines  and  coal  mines  or  that  all  standards  be  universally 
applicable  throughout  the  mining  industry.  This  should  be  em- 
phasized, and  reemphasized,  evidently  because  yesterday  in  the  de- 
bate it  was  suggested  that  there  was  a  lack  of  clarity  in  the  bill  in  this 
regard.  So  we  underline  that  the  bill  does  not  require  that  the  standards 
be  the  same  for  hard-rock  mines  and  coal  mines  or  that  all  standards 
be  universally  applicable  throughout  the  mining  industry. 

Under  section  301(b)  of  the  committee  bill,  it  is  clear  that  current 
standards  under  the  Coal  Act  will  not  be  applicable  to  hard-rock 
mines  and  current  Metal  Act  standards  will  not  apply  to  coal  mines 
under  the  new  law.  Provisions  of  102(a)  of  the  committee  bill  in  no 
way  suggest  that  the  Secretary  should  not  continue  to  promulgate 
separate  standards  for  the  separate  segments  of  the  industry.  To  the 
contrary,  the  Secretary,  under  S.  717,  has  ample  authority  to  pro- 
mulgate standards  which  are  tailored  to  the  needs  of  the  separate  seg- 
ments of  the  mining  industry.  Indeed,  the  Secretary  could  develop 
more  specific  standards  applicable  to  narrower  segments  of  either  the 
coal  or  non coal  industries  than  he  has  under  the  current  laws,  based  on 
his  perception  of  the  specific  hazards  involved  with  the  different  kinds 
of  mining  activity. 

I  hope  this  is  read  by  those  who  have  a  doubt  about  this  question  that 
was  also  raised  in  yesterday's  debate.  It  is  designed  to  make  it  unmis- 
takably clear,  and  also  to  suggest  some  differences  here  between  the 
bill  and  the  substitute. 
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Where  the  bill  before  us,  S.  717,  does  establish  uniformity  is  in 
how  those  standards  will  be  developed,  administered,  and  enforced. 
I  suggest  this  is  exactly  as  it  should  be.  A  miner  who  works  in  a  silver 
mine  lias  the  right  to  expect  his  Government  to  exercise  the  same 
diligence  in  enforcing  the  standards  that  are  applicable  to  his  employ- 
ment as  the  Government  exercises  in  enforcing  standards  that  apply 
to  coal  mine  employment. 

Mr.  President,  there  is  no  legitimate  reason  for  this  substitute  be- 
cause there  is  nothing  about  the  hard-rock  mining  industry  which  war- 
rants separate  and  (Efferent  Federal  mine  safety  and  health  enforce- 
ment. 

We  have  heard  much  discussion  about  how  metal  and  nonmetallic 
mines  are  somehow  di  tie  rent  from  coal  mines.  We  have  got  to  agree 
with  that.  We  have  also  heard  some  discussion  about  how  metal  and 
nonmetallic  mined  are  somehow  more  different  from  each  other  than 
coal  mines  are  different  from  each  other.  I  am  not  going  to  dispute  that 
either,  although  I  would  note  that  if  all  of  these  vastly  different  hard- 
rock  mines  can  be  governed  by  a  single  statute,  M  they  are  now  and 
would  be  under  the  substitute, they  ran  be  governed  by  a  single  statute 
under  the  committee  bill,  together  with  the  coal  mines. 

The  bill  S.  717.  makes  accommodations  for  the  differences  to  no  less 
an  extent  than  the  substitute  accommodates  these  differences.  Under 
the  committee  bill  separate  standards  would  apply  to  the  separate  seg- 
ments of  the  industry  to  no  less  an  extent  than  separate  standards 
apply  to  separate  segments  of  the  industry  under  the  current  two 
laws.  Bnt  this  is  important,  Mr.  President:  Although  mines  may  be 
different,  miners  and  their  needs  for  safety  and  health  protection  are 
the  same.  Different  standards  may  govern  the  working  conditions 
in  a  lead  mine  than  govern  the  conditions  in  a  coal  mine.  But  the  lead 
miner  has  every  right  to  expect  that  he  will  receive  just  as  committed 
a  Federal  enforcement  of  the  standards  that  apply  to  his  employment 
as  the  coal  miner  receives. 

And  it  is  this  fundamental  fairness  to  our  Nation's  miners  that  the 
substitute  does  not  provide. 

As  long  as  there  are  two  separate  mine  safety  and  health  laws,  which 
provide  for  different  enforcement  and  administration,  our  miners  will 
not  be  equally  treated. 

Because  the  rationale  for  substitute  in  mv  view  is  misconceived,  it 
provides  for  less  effective  protection  of  the  hard-rock  miners  in  order 
to  assure  that  the  hard-rock  mines  will  not  have  to  be  subject  to  the 
coal  mining  standards. 

Obviously,  this  is  an  area  that  is  troubling  to  the  majority  of  us  on 
the  committee. 

I  have  heard  the  arguments  for  why  separate  standards  should 
govern.  I  can  understand  them,  and  the  committee  bill  accommodates 
these  concerns.  I  have  not  heard  the  arguments  for  why  different  en- 
forcement should  apply  to  the  different  segments  of  the  industry,  and 
indeed  there  are  no  arguments  for  this.  A  hard-rock  miner  deserves  the 
same  feeling  of  confidence  in  his  job  safety  and  health  that  a  coal  miner 
has. 

For  this  reason,  I  believe  the  substitute  should  be  rejected  when  we 
come  to  a  vote  on  it  here  in  the  Senate.  The  Senate  should  reject  any- 
thing that  would  even  appear  to  be  creating  two  classes  of  miners, 
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first  class  and  second  class.  I  think  there  should  be  one  class  of  miners 
and  miners  should  have  equal  protection  and  enforcement. 

Certainly,  as  I  have  fully  stated,  there  should  not  be  the  same  stand- 
ards in  different  and  disparate  types  of  mining,  but  certainly  there 
should  be  equality  in  the  creation  of  the  standards  and  the  enforcement 
of  the  standards. 

There  is  another  serious  shortcoming  to  the  substitute  amendment. 
It  deletes  the  provision  of  S.  717  which  would  transfer  the  enforce- 
ment and  standard-making  responsibility  for  mine  safety  and  health 
from  the  Secretary  of  the  Interior  to  the  Secretary  of  Labor. 

We  discussed  this  yesterday,  of  course,  and  it  was  the  subject  of  an 
amendment,  and  it  has  been  revisited  here  in  the  substitute. 

The  mine  safety  and  health  program  has  often  suffered  from  a  lack 
of  direction  within  the  Interior  Department,  as  we  discussed  on  yes- 
terday's record.  And  so  often  we  have  seen  that  there  is  a  measure  of 
mine  safety  and  health  responsibility  that  was  weighted  against  other 
departmental  program  efforts.  There  was  a  dichotomy  of  responsi- 
bility, and  it  showed  up.  The  record  reflects  this.  We  have  here  put 
mine  safety  and  health  where  there  is  no  such  dual  responsibility 
where  the  departmental  responsibility  runs  solely  to  the  health,  wel- 
fare, and  safety  of  the  worker. 

The  other  responsibilities  of  the  Interior  Department  have  included 
the  maximizing  of  the  extraction  of  our  mineral  and  energy  resources. 
This  has  not  always  been  wholly  compatable  with  the  need  to  vigor- 
ously and  forcefully  implement  mine  safety  and  health  laws  in  order 
to  protect  workers  from  death  or  serious  physical  injury  even  if  this 
means  temporarily  interrupting  production. 

Such  a  conflict  could  not  occur  in  the  Department  of  Labor,  which 
has  as  its  sole  responsibility,  the  protection  of  America's  workers  and 
the  assuring  of  their  proper  working  conditions. 

The  conviction  that  the  mine  safety  and  health  program  properly 
belongs  in  the  Department  of  Labor  is  one  which  has  been  gaining  in 
general  acceptance.  I  believe  that  the  time  is  appropriate,  and  the  26 
other  cosponsors  of  this  bill  S.  717,  also  believe  it.  President  Carter 
and  this  administration  share  this  conviction. 

The  senior  Senator  from  New  York,  the  ranking  minority  member 
of  the  committee,  was  most  eloquent  in  describing  the  feeling  in  the 
administration.  This  was  the  testimony  of  the  Secretary  of  the  In- 
terior who  is  losing  a  responsibility  under  this  transfer  but  who  testi- 
fied in  support  of  the  President's  position,  the  administration's  posi- 
tion, notwithstanding  the  loss  of  this  activity  to  his  Department. 

This  is  the  best  evidence  that  there  has  been  a  solid  gathering  around 
the  principle  of  transfer  within  the  administration.  Our  committee 
has  had  this  opinion  for  a  long  time,  and  it  antedates  this  administra- 
tion. As  a  matter  of  fact  this  principle  was  embodied  in  the  bill  that 
was  before  us  last  year,  the  bill  that  reached  the  Senate  but  never  came 
off  the  desk.  In  the  closing  hours  of  the  94th  Congress,  this  was  the 
measure  waiting  in  the  wings  to  be  called.  It  was  behind  the  Clean  Air 
Act  which,  of  course,  we  know  concluded  the  session  of  last  year.  But 
we  never  reached  it.  What  I  am  saying  is  that  the  time  has  come  for 
assigning  the  responsibility  for  miners'  safety  and  health  where  it  be- 
longs, in  the  Department  of  Labor. 
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The  administration  is  solidly  for  it  this  year.  The  concept  has  been 
solid  with  the  majority  in  our  committee  for  some  time. 

The  sponsors  of  this  legislation  firmly  believe  that  the  safety  and 
health  program  will  receive  better  overall  guidance  and  direction  in 
the  Department  of  Labor,  and  that  this  will  benefit  the  miners  of  our 
Nation,  and  the  mining  industry. 

This  is  no  criticism  of  the  hard-working  and  dedicated  people  that 
make  up  the  MESA  organization.  The  concern,  instead,  is  with  the 
overall  managerial  direction  of  the  program.  The  weakness  of  the  cur- 
rent direction  of  our  mine  safety  and  health  effort  is  manifested  in 
nearly  vvory  aspect  of  the  current  program.  They  are  detailed  in  the 
committee's  report — the  snail's  pace  at  which  standards  are  promul- 
gated ;  the  long  periods  of  time  between  citations  of  violations  and  as- 
sessments of  penalties;  the  excessive  compromising  of  civil  penalties; 
the  failure  to  assiduously  pursue  chronic  violators;  the  weakness  of 
the  criminal  enforcement. 

These  problems  have  rendered  our  mine  safety  program  largely  a 
paper  tiger. 

The  time  has  come  to  put  the  mine  safety  program  in  the  hands  of 
the  Department  which  has  as  its  primary  duty,  the  protection  and 
safeguarding  of  America's  workers. 

Mr.  President,  I  mentioned  a  few  moments  ago  a  case  study  that  I 
would  like  to  describe.  This  study  points  out  the  importance  of  one  of 
the  provisions  of  the  committee  bill  that  is  not  in  the  substitute  bill, 
and  demonstrates  one  of  the  major  deficiencies  of  the  substitute. 

Effective  sanctions  are  essential  for  any  meaningful  compliance 
with  mine  safety  and  health  requirements.  Yet,  for  too  long,  hard  rock 
miners  have  been  denied  effective  protections  precisely  because  of  the 
weakness  of  the  sanctions  under  that  act ;  under  the  Metal  Act  there  is 
no  real  sanction  to  compel  operator  compliance  under  the  law  other 
than  a  closure  order.  Yet,  for  some  reason,  inspectors  are  reluctant  to 
issue  closure  orders  and  without  a  closure  order  there  is  really  little 
that  can  be  done  to  induce  operators  to  comply  with  the  law. 

That  is  introductory  to  a  specific  case,  and  the  conclusion  can  be 
shared  by  others  who  know  the  details  of  this  case. 

So  here  is  the  history  of  a  recent  tragedy  in  an  underground  lime- 
stone mine  in  Kentucky,  and  it  indicates  perhaps  better  than  anything 
else  how  dangerous  the  lack  of  effective  sanctions  under  the  current 
Metal  Act  can  be. 

On  December  10,  1976,  while  inspecting  the  mine,  the  MESA  in- 
spector issued  a  notice  that  miners  were  not  trained  in  mine  rescue. 
The  notice  required  that  the  training  be  provided  by  December  24, 
1976. 

The  next  inspection  of  that  mine  was  on  January  6,  1977.  The  in- 
spector noted  that  the  miners  had  not  yet  received  the  training.  The 
abatement  period  for  this  violation  was  extended  to  February  4,  1977. 
The  next  inspection  of  the  mine  was  on  March  14-18,  1977.  The 
training  had  still  not  been  provided,  and  for  the  second  time,  the 
abatement  was  extended,  this  time,  until  April  15, 1977. 

The  inspector  next  visited  the  mine  on  April  5,  1977.  His  report 
again  notes  that  this  violation  still  had  not  been  abated,  and  that  the 
operator  was  to  have  abated  the  t  iolation  by  April  15. 
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The  inspector  did  not  visit  the  mine  on  April  15.  Perhaps  if  he 
had,  he  would  have  lost  patience,  and  would  have  finally  issued  a  with- 
drawal order.  If  he  had,  it  might  have  saved  some  miners  a  lot  of 
suffering. 

For,  on  April  21,  an  explosion  and  fire  in  the  mine  generated  acrid 
smoke  which  sent  14  miners  in  that  section  heading  for  the  surface. 
Twelve  of  the  14  miners  were  sent  to  the  hospital,  suffering  from 
smoke  inhalation.  Many  of  the  miners  did  not  have  their  self -rescuers 
with  them.  Many  of  those  who  did,  did  not  know  how  to  get  them 
open  and  use  them. 

According  to  one  of  the  miners,  they  were  inexperienced  and  did 
not  have  adequate  training. 

Mr.  President,  the  history  of  this  tragedy  presents  compelling  evi- 
dence of  the  need  to  provide  a  system  of  definite  and  effective  sanc- 
tions to  encourage  operators  of  metal  and  nonmetallic  mines  to  com- 
ply with  the  law. 

There  can  be  no  excuse  for  this  sort  of  flagrant  and  repeated  refusal 
to  comply  with  a  health  and  safety  standard  and  an  inspector's  notice. 

There  can  be  no  excuse  for  the  blatant  refusal  to  provide  miners 
with  the  most  elementary  safety  training  that  would  have  averted 
tragedy  in  this  case. 

It  is  incredible  to  me  in  view  of  all  the  attention  that  was  given  to 
the  Sunshine  disaster.  One  of  the  primary  factors  involved  in  the  Sun- 
shine disaster — that  some  people  still  seem  not  to  realize,  was  the  fail- 
ure to  train  the  miners  in  the  use  of  the  self -rescue  equipment.  None 
of  these  men  in  Kentucky  died  from  smoke  inhalation,  thank  God. 
They  got  to  the  surface  and  got  out.  But  here  management  had  been 
told  and  told  and  told — four  times — to  train  those  men  in  how  to  use 
that  equipment,  and  they  did  not. 

The  committee  bill  would  bring  real  enforcement  to  areas  of  the 
law  that  are  designed  for  only  one  thing :  The  welfare  of  the  miners 
on  whom  we  rely  for  so  much  today,  and  on  whom  we  are  going  to 
relv  for  so  much  more  tomorrow. 

We  can  be  certain  that  these  flagrant  violations  of  the  act  would 
not  have  continued  uncorrected  under  the  provisions  of  S.  717.  That 
bill  provides  effective  and  definite  sanctions  for  violation  of  these 
standards.  And,  equally  important,  the  bill  provides  for  an  effective 
administration  and  enforcement  that  will  make  these  sanctions  mean- 
ingful. 

S.  717  provides  the  sanctions  which  the  Metal  Act  does  not,  which 
could  have  closed  this  mine  before  this  tragic  event. 

I  started  with  an  expression  of  gratitude  for  the  application  of  the 
time  and  talents  of  the  Senator  from  Utah  to  his  activities  on  the 
Human  Resources  Committee.  We  differed  as  I  have  noted,  and  dif- 
fered, I  trust,  with  mutual  personal  respect :  but  in  conclusion,  I  hope 
that  the  committee  bill  will  stand  the  test  of  the  debate  here  and  will 
be  accepted,  and  that  the  proposed  substitute  will  be  rejected. 

Mr.  Hatch.  Mr.  President,  I  thank  the  distinguished  Senator  from 
New  Jersey  for  his  kind  remarks  at  the  beginning  of  his  presenta- 
tion. He  is  the  chairman  of  the  Human  Resources  Committee  of 
which  I  am  a  member,  a  distinguished  committee  here  in  the  Senate. 
I  have  deep  regard  for  him,  and  we  do  have  mutual  respect. 
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But  with  regard  to  the  last  point  the  distinguished  Senator  from 
New  Jersey  made  that  was  one  of  the  things  that  I  really  wanted  to 
attempt,  in  my  substitute  amendment:  that  we  should  not  allow  to 
happen  what  flic  Senator  from  New  Jersey  enumerated  there. 

The  difference  between  his  approach  and  the  approach  in  the  subst  i- 
tute  amendment,  or  the  difference  between  the  committee  approach 
and  the  approach  in  the  substitute  amendment,  is  that  the  committee 
requires  mandatory-  civil  penalties;  in  other  words,  they  have  to  be 
issued,  no  matter  what  the  circumstances.  Xo  matter  what  goes  on, 
they  issue  mandatory  civil  penalties.  I  did  not  want  to  mandate  civil 
penalties.  I  want  it  to  be  discretionary;  and  I  cannot  conceive  of  any 
decent  Federal  official  not  filing  civil  penalties  in  a  case  where  they 
ought  to  be  filed.  But  to  assure  compliance  with  any  regulatory  scheme, 
a  means  of  enforcement  has  to  be  devised  and  implemented. 

The  past  several  years  have  seen  a  great  increase  in  the  use  of  civil 
penalties  as  a  device  to  insure  compliance  with  Federal  administrative 
regulations. 

Properly  utilized,  the  imposition  of  or  threat  of  civil  penalties  can 
lx>  an  effective  enforcement  tool.  However,  utilization  of  such  a  pen- 
alty system  on  a  massive  scale  is  not  a  simple  task,  as  has  been  seen 
under  the  provisions  of  the  Coal  Mine  Health  and  Safety  Act  of  1969. 
The  real  advantage  of  a  civil  penalties  svstem  is  its  flexibility.  These 
amendments  would  provide  such  flexibility.  It  can  deal  with  separate 
situations  in  a  speedv  and  equitable  manner,  without  creating  an  un- 
due, burden  on  our  judicial  system.  These  advantages,  however,  are 
quickly  lost  if  the  system  prescribed  by  the  statute  is  harsh,  or  if  the 
administering  agencv  fails  to  provide  procedural  safeguards  to  insure 
that  cases  are  handled  fairly.  If  the  penalties  are  harsh,  or  enforce- 
ment not  even-handed,  the  regulatory  scheme  will  fail  because  the 
administrative  and  judicial  systems  are  quickly  overburdened  with 
appeals.  This  would  have  a  disastrous  effect  on  the  stated  objective 
of  the  law  because  it  will  remove  safety  specialists  from  the  mines — 
where  they  are  needed  the  most — and  tie  them  up  in  endless  litigation, 
with  the  result  that  they  may  make  no  net  contribution  to  health  or 
safetv  at  all. 

This  unfortunate  circumstances  can  be  avoided  only  if  penalties  are 
reasonable  and  enforcement  is  fair.  And  the  law  itself  must  assure 
both  of  these  requirements — first  by  providing  only  penalties  that  are 
reasonable;  and  then  bv  writing  guidelines  in  the  law  that  will  guar- 
antee due  process  and  fairness  for  everyone  on  whom  a  penalty  might 
fall. 

On  balance,  the  penalty  provisions  of  S.  717  seem  to  us  to  be  more 
punitive  than  remedial — and  we  regard  this  as  a  mistake  not  justified 
by  any  recent  experience  in  metal  and  nometallic  mines. 

My  analysis  of  S.  717  has  led  me  to  formulate  a  substitute  amend- 
ment, and  I  wish  to  go  into  some  of  my  criticisms  of  the  committee 
amendment  at  this  time,  because  I  did  not  take  much  time  to  deal  with 
that  in  my  introductory  statement. 

S.  717  combines  some  features  of  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act,  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969,  the  Occupational  Safety  and  Health  At  of  1970.  The* bill  also 
contains  many  new  concepts.  It  transfers  responsibility  for  adminis- 
tration of  the  Federal  mine  health  and  safety  program  to  the  Labor 
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Department  since  the  proponents  of  S.  717  argue  that  the  Depart- 
ment of  the  Interior  historically  has  been  a  mineral  production 
oriented  agency,  its  primary  function  and  first  priority  being  the  de- 
velopment of  the  Nation's  natural  resources;  and  that  when  mine 
health  and  safety  and  mineral  production  are  set  against  one  another 
as  opposing  goals,  then  health  and  safety  consistently  emerges  as  the 
loser. 

The  most  critical  factor  concerning  Senate  consideration  of  S.  717 — 
and  for  that  matter  House  consideration  of  H.K.  4287 — is  that  practi- 
cally all  focus  has  been  on  the  issue  of  the  transfer  of  the  Federal  mine 
health  and  safety  program  from  the  Interior  Department  to  the  Labor 
Department.  The  legislative  hearings  and  markup  sessions  of  the  Sen- 
ate Committee  on  Human  Resources  and  its  Subcommittee  on  Labor 
have  failed  utterly  to  deal  with  the  merits  of  the  substantive  provisions 
of  S.  717. 

Because  of  this  failure  to  address  the  substantive  merits  of  the  bill, 
my  analysis  has  led  me  to  conclude  that  enactment  of  S.  717  will  not 
improve  the  ability  of  the  Federal  mine  health  and  safety  program  to 
carry  out  its  mission — to  reduce  fatalities  and  injuries  in  the  mining 
industry  so  that  mining  is  as  safe  and  healthful  an  occupation  as  any  a 
person  may  choose.  To  the  contrary,  the  bill  would  substantially  impede 
the  real  progress  made  by  the  program  since  1970.  Such  progress  would 
be  impeded  by  enactment  of  S.  717  because : 

It  retains  many  of  the  most  cumbersome  and  ineffective  provisions 
of  the  occupational  safety  and  health  legislation  now  in  effect,  which, 
when  coupled  with  some  new  concepts  contained  in  the  bill,  will  un- 
doubtedly create  administrative  chaos  and  lead  to  needless  dilatory 
litigation. 

Some  provisions  which  purport  to  strengthen  Federal  authority  pose 
serious  questions  of  constitutionality. 

It  needlessly  transfers  the  mine  health  and  safety  program  to  the 
Department  of  Labor  which  has  not  demonstrated  its  ability  to  effec- 
tively administer  such  a  program. 

Some  provisions,  which  appear  to  be  intended  to  provide  protection 
to  miners,  unduly  interfere  with  existing  collective  bargaining  agree- 
ments and  could  further  inflame  unstable  labor-management  relations, 
particularly  in  the  coal  mining  industry. 

Significant  costs  to  the  private  sector,  as  well  as  to  the  Government 
will  be  created  by  the  bill.  The  effectiveness  of  these  costs  in  achieving 
improved  health  and  safety  is  open  to  serious  question. 

S.  717  retains  many  of  the  most  cumbersome  and  ineffective  provi- 
sions of  the  occupational  safety  and  health  legislation  now  in  effect, 
which,  when  coupled  with  some  new  concepts  contained  in  the  bill,  will 
undoubtedly  create  administrative  chaos  and  lead  to  needless  dilatory 
litigation. 

ENFORCEMENT 

Experience  with  the  existing  mine  health  and  safety  laws  demon- 
strates that  the  closure  order  has  always  been,  and  continues  to  be,  the 
most  effective  deterrent  weapon  available  to  the  Government.  Under 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  in  particular, 
the  closure  order  sanction  is  part  of  an  overall  enforcement  scheme 
which  can  be  summarized  as  follows : 
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First.  Where  an  imminent  danger  is  found,  the  affected  area  is  im- 
mediately closed  until  the  danger  is  over. 

Second.  Where  any  standard  is  violated  the  operator  is  issued  a  no- 
tice fixing  a  reasonable  time  for  abatement  and  is  assessed  a  civil 
penalty. 

Third.  Where  the  operator  has  not  abated  the  violation  within  the 
time  fixed,  the  area  may  be  closed  until  the  violation  is  abated.  This  is 
a  very  effective  incentive  to  abate. 

Fourth.  Where  a  violation  is  caused  by  an  "unwarrantable  failure," 
this  fact  is  noted  on  the  first  occurrence,  and  if  it  occurs  again  within 
90  days,  the  mine  or  affected  portion  thereof  is  immediately  closed  until 
the  violation  is  abated. 

Fifth.  Mandatory  civil  penalties  are  assessed  for  each  violation  of 
a  health  or  safety  standard. 

Sixth.  Knowing  or  willful  violations  are  covered  by  criminal  penal- 
ties including  penalties  imposed  upon  corporate  officers  or  agents  who 
knowingly  authorize  violations. 

The  two  areas  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1069  which  nave  proved  most  difficult  to  administer  and  enforce  are 
the  unwarrantable  failure  provisions  of  section  104(c)  of  the  act  and 
t\\c  mandatory  civil  penalty  requirements  of  section  109(a).  Man- 
datory civil  penalties  for  each  and  every  violation  have  caused  confu- 
sion, endless  litigation,  and  great  expenditure  of  inspectors'  time 
which  could  have  been  much  more  effectively  utilized  in  actual  mine 
inspection.  The  problems  involved  with  proof  of  the  unwarrantable 
failure  provision  have  made  the  mechanism  difficult  to  apply 
effectively. 

The  provisions  of  S.  717  retain  this  basic  system — sections  105,  100, 
108,  and  111 — and,  in  addition,  extend  the  system  to  metal  and  non- 
metal  mines.  The  bill,  however,  fails  to  address  the  problems  resulting 
from  the  unwarrantable  failure  and  mandatory  civil  penalty  require- 
ments of  existing  law\ 

DRAFTING   FORMAT 

Although  S.  717  is  an  amendment  to  the  Federal  Coal  Mine  Health 
and  Safety  Act,  it  uses  as  its  model  for  format  and  terminology  the 
Occupational  Safety  and  Health  Act.  We  consider  this  a  serious  mis- 
take. Revising  the  format  and  terminology  of  the  bill  will  impede 
enforcement  and  retard  compliance  by  the  mining  industry.  The  en- 
tire industry  must  become  familiar  with  new  concepts,  terms,  and 
procedures.  An  organization  must  be  assembled  and  trained  to  inter- 
pret, implement,  and  enforce  the  new  law.  An  interpretative  body  of 
law  must  be  developed  on  a  case-by-case  basis  by  a  new  administrative 
review  mechanism  and  the  Federal  courts.  Can  the  improving  trend 
in  mine  health  and  safety  be  jeopardized  by  the  enactment  of  an 
entirely  new  concept  ? 

As  this  difficult  process  advances,  industry  compliance  steadily 
improves  since  clear,  unambiguous  Government  interpretation  and 
enforcement  is  necessarily  precedent  to  industry  understanding  and 
compliance.  The  point  has  now  been  reached  through  significant  time 
and  effort  where  operators,  miners,  inspectors,  assessment  officers, 
attorneys,  and  judges  have  developed  a  reasonably  good  working 
familiarity  with  existing  mine  health  and  safety  legislation. 
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S.  717  would  unnecessarily  jettison  all  this  and  start  the  process 
anew,  with  new  terms,  different  procedural  requirements  and  different 
enforcement  concepts.  The  best  example  of  this  unnecessary  change  is 
found  in  section  102  of  the  bill,  dealing  with  the  development  of  health 
and  safety  standards.  Section  102  is  basically  derived  from  OSHA; 
and  is  so  different  from  section  101  of  the  Coal  Act  and  section  6  of 
the  Metal  Act  as  to  practically  discard  experience  and  precedent 
gained  under  these  existing  procedures.  Changes  in  terminology  and 
concepts,  even  slight  ones,  usually  result  in  unnecessary  litigation. 
But  most  important  is  the  jeopardy  to  health  and  safety  resulting 
from  the  unnecessary  confusion  such  changes  will  cause. 

S.  717  needlessly  transfers  the  mine  health  and  safety  program  to 
the  Department  of  Labor  which  has  not  demonstrated  its  ability  to 
effectively  administer  such  a  program. 

While  it  is  true  that  the  basic  functions  of  the  Interior  Department 
are  to  oversee  the  conservation  and  development  of  our  natural  re- 
sources, the  critical  function  of  the  Department  is  to  insure  that  these 
vast  resources  are  developed  in  an  orderly  fashion  with  continuous  con- 
cern for  their  use  and  enjoyment  by  present  and  future  generations. 
The  agencies  within  the  Department  have  always  been,  and  will  con- 
tinue to  be,  in  the  forefront  of  efforts  to  conserve  and  nurture  not 
only  the  physical  resources  of  our  land,  wilderness  areas,  wildlife,  and 
minerals,  but  also  the  protection  and  welfare  of  the  people  who  use 
and  work  with  these  resources. 

Mine  healtii  and  safety  has  not  been  seen  by  the  Department  in  the 
past  as  a  program  in  opposition  to  the  orderly  conservation  and  devel- 
opment of  mineral  resources.  Insuring  the  health  and  safety  of  the 
miner  is  an  integral,  crucial  part  of  this  process.  It  is  time  to  lay  to 
rest  the  erroneous  argument  that  administration  of  the  mine  health 
and  safety  program  by  the  Interior  Department  creates  an  inherent 
conflict  of  interest.  The  simple  facts  of  life  are  that  any  agency  admin- 
istering an  occupation  health  and  safety  program  will,  if  it  is  doing 
its  job  properly,  always  be  criticized  by  both  labor  and  management 
interests.  The  Department  of  Labor  is  no  more  a  stranger  to  this  kind 
of  lobbying  than  is  the  Interior  Department. 

The  Labor  Department  has  experienced  many  of  the  same  problems 
in  its  administration  of  the  occupational  safety  and  health  program 
as  has  Interior  in  its  administration  of  the  mine  health  and  safety 
program.  Labor  has  been  extensively  criticized  by  the  Congress  and 
others  regarding  the  manner  in  which  it  has  carried  out  its  responsi- 
bilities under  the  Occupational  Safety  and  Health  Act  of  1970. 

At  the  present  time  and  at  least  in  the  short-term  future,  the  Depart- 
ment of  Labor's  administration  of  the  controversial  OSHA  program 
will  require  such  extensive  efforts  that  it  must  be  questioned  whether 
Labor  could  effectively  administer  the  mine  health  and  safety  program 
as  well. 

The  Interior  Department  apparently  views  mine  health  and  safety 
as  a  high  priority  budget  item  and  has  devoted  major  resources  to  the 
program.  The  Labor  Department,  however,  has  expressed  the  view 
that  there  is  an  imbalance  in  the  distribution  of  Federal  financial 
resources  for  workers'  safety  and  health.  This  view,  if  MESA  is 
transferred  to  Labor,  could  result  in  a  cutback  in  MESA  programs  so 
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that  MESA  funds  and  personnel  could  be  shifted  to  OSHA  or  else- 
where in  the  Labor  Department. 

A  Labor  Department  task  force  has  stated  that  the  money  spent 
by  MESA  per  worker  is  100  times  that  spent  by  OSHA  for  each 
worker  covered  by  this  act.  The  task  force  disregarded  the  mandatory 
inspection  frequency  and  other  requirements  written  into  mine  health 
and  safety  statutes  when  it  concluded : 

If  the  total  Federal  budget  for  both  OSHA/MESA  (which  is  now  about  the 
same)  were  allocated  strictly  on  the  basis  of  percent  of  total  work-force  covered 
by  each  program,  nllSA  would  get  $204  million  and  MESA  $1.6  million.  If  this 
figure  were  adjusted  to  allow  for  greater  injury  and  fatality  rates  in  mining  (as 
compared  to  OSHA  general  industry  rates)  OSHA  would  receive  $1S9.(>  million 
and  MESA  $10.0  million. 

On  the  basis  of  this  reasoning,  the  Labor  task  force  advised  the 
Secretary  of  Labor  to  "pledge  maintenance  of  efforts  in  key  program 

elements  for  transition  period  but  seek  Language  in  the  transfer  legis- 
lation to  permit  resource  distribution  in  the  future." 

Although  the  congressional  advocates  of  S.  TIT  have  pledged  that  the 
mine  health  and  safety  program  will  not  be  diluted  in  the  Department 
of  Labor,  the  provisions  of  the  bill  present  the  opportunity  for  such 
dilution. 

While  section  B04  of  the  bill  appears  to  prohibit  anv  reduction  in 
the  existing  number  of  Federal  mine  inspectors;  and,  although  section 
305  would  require  separate  mine  health  and  safety  and  OSHA  budg- 
ets; and  while  sections  113  and  40t  create  a  Mine  Safety  and  Health 
Administration  to  administer  the  program  and  to  be  headed  by  an 
Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health,  section 
401(c)  only  protects  transferred  personnel  from  reduction  in  classi- 
fication or  compensation  for  1  year  from  the  date  of  transfer.  Even 
during  this  1-year  period,  section  301(c)  authorizes  the  Secretary  of 
Labor  to  assign  personnel  to  efficiently  perform  functions  transferred 
to  him.  MESA  personnel,  therefore,  could  easily  be  assigned  to  other 
organizational  units  within  the  Department  of  Labor  exclusive  of  the 
Mine  Safety  and  Health  Administration. 

Redistribution  of  MESA's  funds,  based  on  allocating  resources  ac- 
cording to  the  size  of  the  work  force  in  various  hazardous  industries, 
would  cripple  the  mine  safety  and  health  program.  A  major  mine 
disaster  occurring  after  MESA  funds  were  diverted  would  create 
a  shock  wave  of  public  and  labor  outrage. 

While  the  economic  costs  of  compliance  are  not  determinative  when 
we  consider  miner  safety  and  health,  it  must  be  noted  that  significant 
costs  to  the  private  sector,  as  well  as  to  the  Government,  will  be  created 
by  the  bill.  The  effectiveness  of  these  costs  in  achieving  improved 
health  and  safety  is  open  to  serious  question. 

Preliminary  analysis  of  S.  717  has  identified  new  costs  to  the  indus- 
try of  at  least  approximately  $354  million.  These  costs  are  based  on  the 
costs  of  recordkeeping,  medical  examinations,  and  monitoring  for 
health  hazards,  section  102(a)  (5)  and  (6),  and  section  104(c)(3) : 
walkaround  rights,  section  104(e)  ;  penalty  assessment,  section  111; 
and  safety  training,  section  116.  The  scope  and  substance  of  the  re- 
quirements for  recordkeeping,  medical  examinations,  and  monitoring 
of  health  hazards  and  the  requirements  of  safety  training  should  be 
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examined  on  a  cost-benefit  basis,  particularly  as  to  their  impact  on  the 
operators  of  small  mines. 

Preliminary  estimates  of  new  costs  to  the  Government  which  could 
result  from  this  bill  are  $180  million.  This  amount,  added  to  an  exist- 
ing mine  health  and  safety  budget  of  $130  million  for  fiscal  year  1977, 
would  be  necessitated  primarily  by  the  need  to  hire  additional  inspec- 
tors to  inspect  each  mine  at  least  four  times  a  year,  by  the  requirement 
for  Government  mine  rescue  teams  specified  in  section  317A  (d) ,  and  by 
the  need  for  additional  mine  health  and  safety  research  funds  to  assist 
in  implementing  the  mandates  of  the  bill.  It  is  estimated  that  a  total 
of  4.085  new  personnel,  most  of  whom  would  be  drawn  from  the  min- 
ing industry,  would  have  to  be  hired  to  carry  out  the  mandates  of 
S.  717.  Once  again,  serious  questions  can  be  raised  about  the  cost-effec- 
tiveness of  the  above-mentioned  provisions. 

These  are  many  of  the  concerns  I  have  had  which  have  prompted 
me  to  introduce  this  substitute  amendment.  Frankly,  for  all  the  argu- 
ments in  the  world,  the  two  industries  are  very  dissimilar.  The  deep 
mining  and  coal  industry,  the  soft  coal  industry,  and  the  hard  rock 
and  mineral  and  metallic  industries,  are  totally  different  in  many, 
mairy  ways.  The  injury  ratios  are  totally  different.  To  lump  them  all 
together  into  one  to  the  detriment,  it  seems  to  me,  of  the  metallic  min- 
ing industry,  I  think  is  ill-thought  out  at  this  particular  time. 

Let  me  just  read  a  letter  from  the  Idaho  Mining  Association  dated 
April  27,  1977.  From  Mr.  A.  J.  Teske,  the  executive  secretary,  in  op- 
position to  S.  717 : 

The  Idaho  Mining  Association,  which  represents  virtually  all  of  the  productive 
metallic  and  nonmetallic  mining  operations  in  Idaho,  is  strongly  opposed  to  the 
enactment  of  any  legislation  which  would  transfer  the  Mining  Enforcement  and 
Safety  Administration  from  the  Dept.  of  Interior  to  the  Dept.  of  Labor  and 
extend  the  coal  safety  law  to  the  entire  mining  industry. 

There  are  a  great  many  differences  between  coal  and  noncoal  mining  and  I'm 
sure  the  extensive  testimony  by  mining  industry  officials  at  hearings  before  the 
Compensation,  Health  and  Safety  Subcommittee  has  more  than  adequately 
documented  the  problems  that  can  be  confidently  predicted  in  trying  to  apply 
identical  standards  and  regulations  to  these  areas  of  difference.  There  is  no  need, 
to  reiterate  that  documentation,  but  it  must  not  be  discounted  or  ignored.  We 
strongly  recommend  that  it  be  carefully  studied — and  heeded. 

The  proposed  transfer  of  MESA  to  the  Dept.  of  Labor  is  highly  inadvisable 
because  it  would  doubtlessly  expose  a  more  successful  and  effective  MESA 
safety  program  to  the  administrative  contamination  of  an  OSHA  program  which 
has  created  more  problems  than  it  has  solved  and  has  adopted  highly  objection- 
able procedures  that  have  been  challenged  with  repeated  success  in  the  courts. 

I  might  add  that  in  Idaho  as  in  Utah,  and  I  believe  every  other 
State  in  the  Union,  there  has  been  a  great  deal  of  disgust  at  OSHA 
and  people  are  incensed  at  the  way  they  have  applied  the  Occupational 
Safety  and  Health  Act  of  1970.  These  people  are  getting  awfully  tired 
of  overregulation  by  the  Government  in  every  aspect  of  business,  their 
works,  and  their  lives. 

He  goes  on  to  say : 

Furthermore,  such  a  transfer  of  responsibility  would  undoubtedly  exacerbate 
an  already  intolerable  multiplicity  of  bureaucratic  safety  regulations  and  inspec- 
tions, if  the  surface  mining  legislation  now  under  consideration  in  Congress  is 
adopted.  Surface  mining  operations  are  currently  being  inspected  as  part  of  the 
MESA  program,  but  if  that  agency  is  transferred,  the  new  surface  mining  law 
would  redelegate  responsibility  for  its  administration  and  enforcement  to  the 
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Dept.  of  Interior.  That  would  require  a  new  agency  with  more  staff — and  more 
wasteful  multiplication  of  bureaucratic  effort. 

If  it  is  the  objective  of  Congress  to  decimate  and  debilitate  the  domestic  min- 
ing industry  and  take  up  the  resultant  employment  slack  by  creating  new  govern- 
ment jobs,  this  kind  of  legislation  is  made  to  order. 

That  is  a  pretty  interesting  letter. 

Tho  Colorado  Mining  Association  wrote  to  me  on  April  25,  1977.  I 
should  like  to  read  from  that  letter: 

Dear  Senator  Hatch:  The  Colorado  Mining  Association  Health  and  Safely 
Committee  has  reviewed  the  above  captioned  legislation  and  expresses  it  opposi- 
tion to  its  enactment  The  Association'!  Committee  major  objections  to  the  hills 
Include : 

Combining  the  coal  and  metal-noumetallic  mining  industries  under  a  common 
health  and  safety  law. 

The   rulemaking  procedures  that  do  not  require  formal  hearing* 

The  imposition  of  civil  penalties  for  all  violations  of  rules  and  regulations  as 
well  as  for  violations  of  any  provision  of  the  Act. 

Providing  an  inspector  with  the  authority  to  issue  citations,  which  carry  man- 
datory penalities,  when  he  meivly  "believes"  that  a  standard  has  been  violated. 

The  granting  of  the  same  authority  to  the  Secretary  of  IIKW  or  his  author- 
ized representative  to  inspect  and  investigate  as  is  granted  to  the  Secretary  of 
Labor  or  his  authorized  representative. 

Authorization  for  a  federal  inspector  to  "supervise  and  direct"  rescue  and 
recovery  operations. 

The  transfer  of  the  Mining  Enforcement  and  Safety  Administration  from  the 
Department  of  the  Interior  to  the  Department  of  Labor. 

The  Association  Committee  endorses  the  detailed  comments  on  the  hills  sub- 
mitted by  the  American  Mining  Congress  and  nrgos  your  careful  review  of  them. 
These  comments  were  compiled  from  a  broad  segment  of  the  members.  For  this 
reason,  we  see  no  need  to  repeat  them  here. 
Sincerely  yours, 

Colorado  Mining  Association, 
David  R.  Cole, 

Secretary  and  Manager. 

The  thing  that  bothers  me,  knowing  a  little  bit  about  the  coal  and 
noncoal  mining  industry,  is  that  I  really  think  we  are  making  a  griev- 
ous error  here  if  we  combine  them  all  under  the  coal  industry  acts, 
because  they  are  different.  They  are  different  responsibilities,  different 
techniques,  different  approaches,  different  engineering,  different  haz- 
ards, different  aspects  of  safety.  As  a  matter  of  fact,  I  submit  that  we 
have  very  little  evidence  of  lack  of  safety  in  the  metallic  or  the  non- 
coal  mining  industries  compared  to  the  coal  mining  industry.  The 
coal  mining  industry  does  have  extensive  regulations,  and  justly  so. 
But  to  apply,  across  the  board,  the  same  intensive  overregulating  ap- 
proaches to  the  noncoal  industry,  which  has  demonstrated.  I  think, 
the  same  amount  of  ability  to  do  what  is  right.  I  think  is  a  tremendous 
mistake  and  a  very  costly  one. 

To  increase  the  bureaucracy,  which  I  find,  personally,  repugnant,  in 
this  day  and  asre  when  we  are  bureaucratized  to  death,  I  find  very 
injudicious  and  very  wrong. 

I  do  not  like  the  way  business  and  society  today  are  overregulated — 
from  the  small  business  right  up  to  the  largest  business.  I  think  it  is 
pretty  pathetic  and,  in  this  particular  case,  we  are  goin?;  to  determine, 
which  is  essential  to  this  country  at  this  time.  To  add  significantly 
to  the  cost  of  mining  really  deters,  and,  I  think,  decreases  effective  in- 
spections and  effective  safety  administration.  To  turn  over  that  burden 
to  the  Department  of  Labor,  which  has  not  demonstrated  its  ability  to 
manage  or  administer  or  to  do  the  bureaucratic  things  that  are  really 
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essential,  but  to  overregulate  and  to  oppress  our  society,  I  think,  as 
I  have  said,  is  very  injudicious  and  basically  wrong. 

When  we  think  of  how  really  overregulated  this  society  has  be- 
come and  I  think  it  is  overregulation  in  this  particular  instance 
where  MESA,  for  instance,  is  doing  a  very  basically  tremendous 
job — it  is  to  the  point  where  I  have  to  stand  up  in  opposition  thereto. 

Mr.  President,  I  suggest  the  absence  of  a  quorum. 

Mr.  Javits.  Will  the  Senator  withhold  that  ? 

Mr.  Hatch.  I  withdraw  my  request,  Mr.  President,  and  I  reserve 
the  remainder  of  my  time. 

The  Presiding  Officer  (Mr.  Eiegle).  The  Senator  from  New  York, 

Mr.  Javits.  Mr.  President,  I  have  tried  to  study  the  differences  be- 
tween the  Senator's  approach  and  ours  in  the  bill  and  to  ascertain 
also  the  reason  for  his  changes.  I  would  like  to  analyze  some  of  those 
by  way  of  opposition  to  the  substitute  which  I  hope  will  not  be  adopted 
by  the  Senate. 

We  have  listed — and,  indeed,  the  Senator  has  been  kind  enough  to 
make  available  to  us  his  own  list — the  differences  between  the  Sena- 
tor's amendment  and  the  committee  bill.  There  are  a  few  of  those  I 
would  like  to  comment  on  specially. 

Before  I  do,  of  course,  we  do  have  the  very  basic  difference  that  the 
Senator  believes  the  administration  of  MESA  should  remain  as  it  is 
in  the  Interior  Department.  Both  the  administration  and  the  com- 
mittee have  recommended  that  it  be  turned  over  to  the  Department 
of  Labor  on  the  ground  that  this  legislation  concerns  the  health  and 
safety  of  workers,  which  is  a  principal  mission  of  the  Labor  Depart- 
ment. 

The  disappointing  record  of  the  Interior  Department  in  the  admin- 
istration of  MESA,  as  shown  by  the  findings  of  the  Comptroller 
General,  make  it  necessary  that  we  have  new  administrative  leader- 
ship. 

I  do  not  agree  with  the  argument  that  the  bill  complicates  the 
bureaucracy  of  MESA.  If  anything,  we  are  going  to  consolidate  all 
mine  enforcement  into  one  bureaucracy  and  put  in  the  place  where 
it  has  a  relationship  to  the  other  activities  of  that  department,  to 
wit.  the  Department  of  Labor,  because  this  is  an  issue  relating  to 
workers,  and  we  are  going  to  have  a  new  position  of  assistant  secre- 
tary in  charge  of  a  unitary  administration. 

Therefore,  it  seems  to  me  more  likely  under  our  bill  to  have  settled 
and  uniform  regulations  with  skilled  people  working  on  the  job  of 
mine  inspection,  again,  in  a  unitary  way,  and  the  bill  also  consoli- 
dates administration  in  such  a  way  as  to  save  rather  than  spend  more 
through  overlap  duplication. 

So  I  believe,  in  light  of  the  Comptroller  Generals  findings,  the  case 
is  made  very  strongly  for,  one,  the  transfer  and,  two,  the  consolida- 
tion, and  the  single  body  of  law  which  would  then  obtain. 

Now  that  that  is  said,  Mr.  President,  there  are  a  few  things  which, 
as  I  analyze  it,  without  repeating  what  Senator  Williams  has  prop- 
erlv  argued,  I  would  like  to  mention. 

First,  the  question  arises  as  to  the  reason  for  the  inspection  author- 
ity granted  representatives  of  the  Secretary  of  HEW.  I  find  the  an- 
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thority  for  such  inspection  in  the  Hatch  substitute  to  be  very  narrow. 
I  think  this  is  a  very  critical  point. 

The  substitute  provides  that  inspection  may  only  take  place — this 
is  on  page  25,  lines  11  through  14 — ufor  the  purposes  of  developing 
improved  mandatory  health  standards." 

This  is  a  very  narrow  ground.  We  are  dealing  here  with  a  health 
and  safety  system,  and  with  the  authority  necessary  for  the  Depart- 
ment of  HEW,  including  NIOSH,  to  monitor  and  improve  health 
prot  ed  ions  in  the  mines. 

Therefore,  it  seems  to  me  we  are  duty-bound  to  adopt  the  standard 
which  is  contained  in  the  committee  bill. 

The  bill  directs  the  Secretary  of  Labor  and  the  Secretary  of  HEW 
to  on  page  04,  line  4 : 

Make  frequent  inspections  and  investigations  in  mines  each  year  for  the  pur- 
pose (1)  of  obtaining,  utilizing  and  disseminating  information  relating  to  health 

and  safety  conditions,  the  causes  of  accidents  and  the  causes  of  disease  and 
physical  impairments  originating  in  such  mines. 

That,  it  seems  to  me,  is  the  target  and  that  is  the  bull's-eye  which 
the  committee  zeros  in  on  and  which  the  substitute  does  not. 

I  simply  cannot  see  that  we  can  allow,  Mr.  President,  the  possibil- 
ity of  a  challenge  to  an  inspection  which  is  designed  to  deal  with 
safety  and  health  conditions,  the  very  purpose  of  the  bill,  because  it 
may  be  argued  that  it  will  not  be  or  is  not  for  the  purpose  of  develop- 
ing improved  mandatory  health  standards. 

The  two  objectives — safety  and  health — are  quite  different.  Both 
are  necessary  ana  both  are  included  in  the  committee  bill.  But  the 
exclusion  of  one,  to  my  mind,  is  a  fatal  defect  in  the  substitute. 

Second,  Mr.  President,  there  is  the  issue  of  judicial  review  of 
standards.  In  the  committee  bill,  the  reviewing  court  may  review  only 
objections  made  at  the  hearing  before  the  Secretary. 

This  does  not  mean  that  the  party  who  has  not  made  the  objection 
may  not  seek  judicial  review.  It  means  only  that  the  issues  raised  be- 
fore the  appellate  court  shall  be  those  considered  by  the  Secretary, 
unless  there  be  some  good  reason  for  the  failure  or  neglect  to  urge 
such  objection. 

In  this  particular  case,  the  Comptroller  General  points  out  that 
there  has  been  a  grave  timelag,  amounting  to  years  in  the  promulga- 
tion of  mandatory  standards,  and,  indeed,  that  there  are  relatively 
few  mandatory  standards  in  the  metallic  and  nonmetallic  mine  ad- 
ministration. A  measure  encouraging  delay  by  way  of  appellate  re- 
view offers,  in  my  judgment,  a  fatal  defect  because  it  tends  to  intro- 
duce a  litigious  element  which  should  be  restricted  rather  than 
encouraged  and  expanded. 

So  I  take  very  serious  objection  to  that  particular  provision. 

Finally,  Mr.  President,  there  is  the  State  plan  provision. 

The  committee  bill  requires  that  State  enforcement,  if  it  is  to  exist, 
must  carry  out  the  thrust,  the  fundamental  provisions,  of  the  safety 
regulations  of  the  United  States. 

That  is  sensible  and  right  because  this  concerns  a  basic  right  of 
the  individual  worker  to  a  standard  of  health  and  safety  which 
should  be  uniform  throughout  the  United  States.  The  situation  should 
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not  be  left  as  it  is  by  the  substitute  and  by  the  existing  metal  act 
where  the  standard,  Mr.  President,  is  very  much  looser  respecting, 
what  needs  to  be  met. 

Our  provision  is  section  503(a)  (1)  where  the  secretary  is  permitted 
to  allow  a  State  administration  where  the  State  "mine  health  and: 
safety  laws  and  regulations" — I  insert  the  words  "are" — "consistent 
with  the  provisions  of  section  506  of  this  Act." 

Those  are  the  safety  and  health  provisions  as  they  may  be  related! 
to  State  laws. 

On  the  other  hand,  under  the  Hatch  substitute,  the  State  is  per- 
mitted to  enforce  its  own  law,  to  the  exclusion  of  the  Federal  law, 
although  there  is  concurrent  Federal  authority  to  inspect — to  wit,  a 
Federal  presence — but  there  is  not  a  requirement  that  the  State  law 
must  be  assimilated  to  all  of  the  Federal  standards.  The  only  thing 
that  has  to  be  carried  out  are  the  current  mandatory  standards. 

I  pointed  out  earlier  that  in  the  metallic  and  nonmetallic  mining 
situation,  one  of  the  big  points  made  by  the  Comptroller  General  of 
the  United  States  was  the  fact  that  there  was  a  very  grave  lag  in  the 
application  of  mandatory  standards.  I  considered  that  point,  as  a 
matter  of  fact,  one  of  the  most  critical  aspects  of  the  deficiency  in 
MESA  administration  and  one  of  the  reasons  why  this  transfer 
should  be  made. 

I  think  the  opinion  of  the  Comptroller  General,  dated  June  10, 
1977,  bears  reading  again  at  this  point,  at  page  4,  where  he  said : 

Many  needed  mandatory  standards  which  had  been  proposed  by  MESA  had 
not  been  officially  promulgated  because  in  most  instances  the  process  of  review- 
ing and  promulgating  standards  takes  years.  For  example,  we  found  that  as  of 
April  1977,  about  350  proposed  standards  were  backlogged  in  various  stages  of 
the  approval  process.  Some  of  these  standards  had  been  proposed  by  MESA  as 
early  as  1973. 

I  believe  that  the  provisions  of  the  substitute  relating  to  court 
appeal,  and  so  forth,  simply  will  perpetuate  the  conditions  which  justi- 
fied that  criticism  by  the  Comptroller  General. 

There  are  many  other  provisions  in  which  there  is  a  difference  in 
approach  between  our  bill  and  the  Hatch  substitute.  For  example, 
miners  are  required  by  the  substitute  to  notify  the  operator  before 
filing  a  health  or  safety  complaint.  We  are  trying  in  our  bill  to  lock 
in  the  guarantee  that  miners  shall  not  be  discriminated  against  because 
they  complain.  We  certainly  do  not  want  to  go  out  looking  for  anti- 
discrimination business.  By  causing  the  miner  to  give  this  notice,  you 
expose  him  in  a  way  which  will  invite  this  kind  of  retaliation.  Then 
you  have  a  lawsuit  and  a  situation  in  which  an  individual  may  be 
wronged  very  seriously  for  a  long  time,  even  though  he  ultimately 
might  find  redress  in  law. 

I  find  that  the  substitute  has  a  very  substantial  number  of  these 
areas  in  which  the  target  is  the  operator,  rather  than  the  worker. 
I  do  not  say  that  the  operator  should  be  discriminated  against  or 
should  be  treated  unfairly  or  should  be  oppressed.  Not  at  all.  I  always 
have  fought  against  that.  But  I  do  believe  that  we  have  to  keep  our 
eye  on  the  target,  and  the  target  is  the  safety  and  health  of  the  worker. 

By  enacting  the  committee  bill,  the  jurisdiction  over  miner  health 
and  safety  will  be  put  in  the  right  place.  The  provisions  of  the  com- 
mittee bill  are  directly  conducive  to  implementing  this  kind  of  ap- 
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proach  and  this  kind  of  outlook  and  this  kind  of  target;  and  in  that 
respect  there  is  a  very  basic  and  material  difference  between  the  bill 
and  the  situation  as  it  exists  today. 

For  all  those  reasons,  Mr.  President,  I  hope  the  Senate  will  reject 
the  substitute. 

Sir,  Hatch,  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Hatch.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Is  there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Hatch.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

TKe  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislal  Lve  clerk  proceeded  to  call  the  roll. 

'Sir.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  amend- 
ment of  the  distinguished  Senator  from  Utah  (Mr.  Hatch)  be  set 
aside  until  the  hour  of  2  p.m. 

The  Presiding  Officer.  Is  there  objection  ? 

Mr.  Robert  C.  Byrd.  Mr.  President,  reserving  the  right  to  object, 
with  the  permission  of  the  Senator  from  North  Carolina  I  would 
like  to  rephrase  the  request  in  this  way,  if  I  may:  That  a  vote  on  the 
amendment  by  Mr.  Hatch  occur  at  2  p.m.  today,  and  that  in  the 
meantime  it  be  set  temporarily  aside,  so  that  Mr.  Helms  and  possibly 
other  Senators  may  call  up  amendments,  and  that  if  votes  are  ordered 
on  other  amendments  in  the  meantime,  those  votes  follow  the  vote 
on  the  Hatch  amendment. 

The  Presiding  Officer.  The  Chair  understands,  then,  that  there 
will  be  no  votes  before  2  o'clock.  Is  that  correct  ? 

Mr.  Robert  C.  Byrd.  That  is  correct. 

The  Presiding  Officer.  Is  there  objection  ? 

Mr.  Williams.  Mr.  President,  reserving  the  right  to  object,  if  votes 
are  ordered  on  other  amendments,  and  they  are  to  follow  the  vote  on 
the  Hatch  substitute,  it  is  not  necessary  that  those  votes  be  back  to 
back,  is  it?  To  enable  the  opportunity  for  some  discussion,  we  can 
limit  the  discussion,  but  there  should  be  some. 

Mr.  Robert  C.  Byrd.  Yes ;  and  this  order  would  be  limited  to  roll- 
calls  only;  voice  votes  could  occur  between  now  and  2  o'clock,  if  that 
is  agreeable;  but  the  first  rollcall  vote  would  occur  on  the  Hatch 
amendment  at  2  o'clock,  and  any  other  rollcall  vote  would  follow  the 
vote  on  the  Hatch  amendment,  but  not  necessarily  back  to  back. 

The  Presiding  Officer.  Is  there  objection  ? 

Mr.  Hatch.  Mr.  President,  reserving  the  right  to  object 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
at  the  hour  of  10  minutes  until  2  p.m.  today,  the  Senate  resume  the 
consideration  of  the  amendment  by  Mr.  Hatch,  with  the  10  minutes 
to  be  equally  divided  between  Mr.  Hatch  and  Mr.  Williams. 

The  Presiding  Officer.  And  the  vote  to  occur  at  2  p.m.  ? 

Mr.  Robert  C.  Byrd.  Yes. 
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The  Presiding  Officer.  Is  there  objection  ?  The  Chair  hears  none, 
and  it  is  so  ordered. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  thank  all  the  Senators. 

AMENDMENT    NO.    369     (AS    MODIFIED) 

Mr.  Helms.  Mr.  President,  I  call  up  my  amendment  No.  369,  as 
modified,  and  ask  that  it  be  stated. 

The  Presiding  Officer.  The  amendment  will  be  stated.  The  assistant 
legislative  clerk  read  as  follows : 

The  Senator  from  North  Carolina  (Mr.  Helms)  proposes  an  amendment 
numbered  369,  as  modified. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

STATE    PLANS 

Sec.  117.  (a)  In  order  to  promote  sound  and  effective  coordination  in  Federal 
and  State  activities,  within  the  field  covered  by  this  Act,  the  Secretary  shall 
cooperate  with  the  official  mine  inspection  or  safety  agencies  of  the  several 
States. 

(b)  Any  State  which,  at  any  time,  desires  to  develop  and  enforce  health  and 
safety  standards  in  mines  located  in  the  State  which  are  subject  to  this  Act  shall 
submit,  through  a  State  mine  inspection  or  safety  agency,  a  State  plan  for  the 
development  of  such  standards  and  their  enforcement. 

(c)  The  Secretary  shall  approve  the  plan  submitted  by  a  State  under  sub- 
section (b),  or  any  modification  thereof,  whenever  the  State  gives  evidence  satis- 
factory to  the  Secretary  that  under  such  plan — 

(1)  the  State  agency  submitting  such  plan  is  the  sole  agency  responsible 
for  administering  the  plan  throughout  the  State  and  contains  satisfactory 
evidence  that  such  agency  will  have  the  authority  to  carry  out  the  plan : 
Provided,  That  the  Secretary  may,  upon  request  of  the  Governor  or  other  ap- 
propriate executive  or  legislative  authority  of  the  State  responsible  for 
determining  or  revising  the  organizational  structure  of  State  government, 
waive  the  single  State  agency  provision  hereof  and  approve  another  State 
administrative  structure  or  arrangement  if  the  Secretary  determines  that 
the  objectives  of  this  Act  will  not  be  endangered  by  the  use  of  such  other 
State  structure  or  arrangement, 

(2)  such  agency  has  adequate  legal  authority  to  enforce  existing  health 
and  safety  standards  for  the  purpose  of  the  protection  of  life,  the  promotion 
of  health  and  safety,  and  the  prevention  of  accidents  in  mines  in  the  State 
that  are  subject  to  this  Act,  which  are  in  his  judgment,  substantially  as  ef- 
fective for  such  purposes  as  the  mandatory  standards  designated  under  sec- 
tion 102(b)  and  which  provide  for  inspection  at  least  annually  of  all 
such  mines,  other  than  quarries  and  sand  and  gravel  pits. 

(3)  the  agency  has  adequate  qualified  personnel  necessary  for  the  enforce- 
ment of  the  plan, 

(4)  the  State  will  devote  adequate  funds  to  the  administration  and 
enforcement  of  such  standards, 

(5)  reasonable  safeguards  exist  against  loss  of  life  or  property  arising 
from  mines  which  are  closed  or  abandoned  after  the  effective  date  of  this 
Act,  and 

(6)  the  agency  shall  make  such  reports  to  the  Secretary,  in  such  form 
and  containing  such  information,  as  the  Secretary  shall  from  time  to  time 
require. 

(d)  The  Secretary  shall,  on  the  basis  of  reports  submitted  by  the  State  agency 
and  his  own  inspection  of  mines,  make  a  continuing  evaluation  of  the  manner  in 
which  each  State  having  a  plan  approved  under  this  section  is  carrying  out  such 
plan.  Whenever  the  Secretary  finds,  after  affording  due  notice  and  opportunity 
for  a  hearing,  that  in  the  administration  of  the  State  plan  there  is  a  failure 
to  comply  substantially  with  any  provision  of  the  State  plan  (or  any  assurance 
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contained  therein),  he  shall  notify  the  State  agency  of  his  withdrawal  of  approval 
of  such  plan  and  upon  receipt  of  such  notice  such  plan  shall  cease  to  be  in 
effect. 

(e)  The  provisions  of  sections  108(b)  and  (c)  of  this  Act  shall  not  be  ap- 
plicable in  any  State  in  which  there  is  in  effect  a  State  plan  approved  under 
subsection  (c). 

The  Presiding  Officer.  The  Senate  will  be  in  order. 

The  Senator  from  North  Carolina  may  proceed. 

Mr.  Helms.  Mr.  President,  this  amendment  is  essential  in  order  to 
maintain  State  planning  agreements,  which  would  no  longer  be 
allowed  if  S.  717  is  passed  in  its  present  form. 

These  State  planning  agreements  authorize  the  several  States,  in 
cooperation  with  the  Department  of  the  Interior,  to  establish  and 
enforce  their  own  health  and  safety  standards.  They  are  provided  for 
under  section  16  of  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act,  which S.  717  would  repeal. 

Section  16  of  the  Metal  Act  requires  the  Secretary  of  the  Interior 
to  cooperate  with  official  mine  inspection  and  safety  agencies  of  the 
States  in  order  to  promote  cooperation  and  coordination  between  the 
Federal  and  State  Governments  in  the  enforcement  of  that  act. 

Accordingly,  any  State  which  desires  to  develop  and  enforce  health 
and  safety  standards  in  mines  which  are  located  in  the  State  and  are 
subject  to  the  Metal  Act  may  submit  a  State  plan  for  the  development 
of  such  standards  and  their  enforcement.  If  the  State  plan  is  acceptable 
to  the  Secretary,  then  the  State  accepts  primary  responsibility  for  the 
enforcement  of  mining  safety  regulations  within  its  jurisdiction. 

Since  the  enactment  of  the  Metal  Act  in  1960,  six  States — Arizona, 
Colorado,  New  Mexico,  my  State  of  North  Carolina,  Utah,  and 
Virginia — have  established  State-administered  mine  and  quarry 
safety  programs. 

The  report  of  the  Committee  on  Human  Resources  accompanying 
S.  717  makes  no  mention  of  these  programs,  and  suggests  no  evidence 
whatsoever  to  justify  their  termination.  Nor  has  the  Mining  Enforce- 
ment and  Safety  Administration — MESA — which  enforces  the  Metal 
Act,  testified  that  State  planning  agreements  should  be  discontinued. 
In  short,  S.  717  simply  sweeps  those  agreements  into  limbo,  and  nobody 
knows  why. 

Mr.  President,  the  Senate  should  be  made  aware  that  State  planning 
agreements  have  been  highly  successful,  not  onlv  from  a  practical 
standpoint,  but  also  from  a  constitutional  one.  They  are  consistent 
with  our  Federal  scheme  of  government,  and  strengthen  the  process 
of  decentralization.  They  help  us  to  maintain  a  division  of  powers 
between  the  national  and  the  State  levels  of  government.  Under  our 
Constitution,  those  powers  that  are  not  granted  to  the  Federal  Gov- 
ernment are  reserved  to  the  several  States  and  to  the  people  who  reside 
therein.  So,  Mr.  President,  let  us  not  forget  that  these  reserved  powers 
are  the  State  police  powers — that  is,  the  power  to  provide  for  the 
health,  safety,  and  welfare  of  the  people.  These  State  planning  agree- 
ments do  just  that,  Thev  allow  the  States  and  the  Federal  Govern- 
ment to  work  together  in  a  common  endeavor  to  protect  the  health 
and  saf  ey  of  the  miners. 

For  these  reasons.  I  question  whether  it  is  either  wise  or  proper  to 
push  the  States  aside  in  this  mutual  effort  to  reduce  injuries  in  our 
mines.  This  view  is  shared  by  State  officials  in  North  Carolina,  who 
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have  direct,  practical  experience  with  the  existing  system  of  mine 
safety  extension. 

Urging  retention  of  State  planning  agreements,  the  Honorable  John 
C.  Brocks,  North  Carolina's  commissioner  of  labor,  rightly  insists 
that  programs  to  protect  the  health  and  safety  of  miners  can  best  be 
administered  through  State  and  Federal  cooperative  arrangements. 
Pie  wrote  to  me  in  a  recent  letter  as  follows,  Mr.  President : 

I  am  convinced  that  the  preservation  of  a  Federal  system  of  Government 
requires  that  we  extend  to  the  sovereign  States  the  opportunity  to  administer 
nationwide  legislation  whenever  possible,  as  it  is  here. 

How  right  he  is,  Mr.  President.  But  in  addition,  the  General  Assem- 
bly of  the  State  of  North  Carolina  just  a  few  weeks  ago  passed  a 
resolution  unanimously  urging  the  Congress  of  the  United  States  to 
permit  continued  State  administration  of  the  mine  safety  program. 

At  this  point,  Mr.  President,  I  ask  unanimous  consent  that  this 
joint  resolution  of  the  General  Assembly  of  North  Carolina  be  printed 
in  the  Record. 

There  being  no  objection,  the  joint  resolution  was  ordered  to  be 
printed  in  the  Record,  as  follows : 

House  Joint  Resolution  1178 

Whereas,  the  General  Assembly  of  North  Carolina  enacted  the  Mine  Safety 
and  Health  Act  of  North  Carolina  in  1975  and  Section  74-24.17  of  that  act  permits 
State-Federal  agreements  for  State-administration  of  a  Mine  and  Quarry  Safety 
Program ;  and 

Whereas,  the  North  Carolina  Department  of  Labor  has  entered  into  such  an 
agreement  with  the  United  States  Department  of  the  Interior  and  this  program 
is  now  being  effectively  administered  by  the  North  Carolina  Department  of 
Labor ;  and 

Whereas,  North  Carolina  has  one  of  the  five  State-administered  Mine  and 
Quarry  Safety  Programs  in  the  United  States  ;  and 

Whereas,  the  provision  of  a  federal  system  of  government  mandates  that  the 
sovereign  states  be  given  the  opportunity  and  responsibility  of  administering 
nationwide  legislation  whenever  possible ;  and 

Whereas,  H.B.  4287  and  S.B.  717  which  are  currently  pending  before  the 
United  States  Congress  would  transfer  the  administration  of  Mine  and  Quarry 
Safety  Regulations  from  the  United  States  Department  of  Interior  to  the 
United  States  Department  of  Labor  ;  and 

Whereas,  this  pending  federal  legislation  does  not  include  provision  for  State- 
Federal  agreements  permitting  State-administration  of  Mine  and  Quarry  Safety 
Regulations. 

Now,  therefore,  be  it  resolved  by  the  Senate,  the  House  of  Representatives 
concurring : 

Skction  1.  That  the  North  Carolina  General  Assembly  urge  the  United  States 
Congress  to  amend  H.B.  4287  and  S.B.  717  so  as  to  retain  the  authority  for 
Stnte-Federal  agreements  permitting  State-administration  of  Mine  and  Quarry 
Safety  Regulations. 

Sec.  2.  That  a  copy  of  this  resolution  be  transmitted  to  the  North  Carolina 
Congressional  Delegation,  to  the  Honorable  F.  Ray  Marshall,  Secretary  of  the 
United  States  Department  of  Labor  and  to  the  Honorable  Cecil  Andrus,  Secretary 
of  the  United  States  Department  of  the  Interior. 

Sec.  3.  This  resolution  shall  become  effective  upon  ratification. 

In  th«  General  Assembly  read  three  times  and  ratified,  this  the  7th  day  of 
June,  1977. 

Mr.  Hfxmk.  Mr.  President,  if  the  States  were  unable  to  administer 
a  .o;ood  health  and  safety  program  in  the  mines,  then  the  proponents 
of  S.  717  mio-ht  be  justified  in  their  effort  to  abolish  State-planning 
agreements.  But  I  have  seen  absolutely  no  evidence,  not  one  scintilla 
of  evidence,  even  remotely  suggesting  that  the  States  cannot  or  should 
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not  continue  to  carry  out  their  programs.  Indeed,  those  State?  with 
planning  agreements  have  already  demonstrated  that  they  can  snc- 
illv  administer  the  mine  safety  program. 

North  Carolina's  safety  record,  I  am  very  proud  to  say,  is  truly  out* 
standing,  one  of  the  bed  in  the  country.  According  to  the  Mining  En- 
forcement and  Safety  Administration,  MESA,  the  injury  frequency 
rate  in  1976  for  all  mining  operations  except  coal  was  1.VJ7.  That  is, 
there  were  16.27  disabling  injuries  in  the  mines  for  every  1  million 
man-hours  worked.  North  Carolina  is  proud  of  the  fact  that  its  in- 
jury frequency  rate,  according  to  MESA,  is  one  of  the  lowest  in  the 
Nation,  as  I  have  reri]  times  on  tins  floor  in  the  last  >2  days.  In 

1976,  the  North  Carolina  rate  v.  per  million  man-hours. 

Mr.  President .  is  not  t  he  hurdt  n  of  on  the  supporters  of  S.  717 

to  explain  why  a  highly  successful  State-planning  agreement  such  as 
the  one  in  North  Carolina  must  be  discontinued!  The  committee  re- 
port accompanying  S.  717  does  not  offer  one  scintilla  of  evidence 

which  would  support   the  termination  of  the   North  Carolina  agree- 
ment. On  page  8  of  the  report,  the  committee  simply  concludes  thai  : 
The  committee's  oversight  of  the  enforcement  and  administration  of  the  mine 

laws  has  demonstrated  that   the  Department  of  the  Interior  has  been  se- 
riously deficient  in  pail   years  in  its  enforcement  and  administrative  responsi- 

hilities  under  these  statutes. 

Maybe  so,  but  it  certainly  does  not  apply  to  the  State  of  North  Caro- 
lina, because  North  Carolina's  administration  of  mine  safety  laws  has 
not  been  deficient.  Our  safety  record  contradicts  any  such  conclusion. 
No  more  convincing  are  the  stat i-t  ics  offered  by  the  committee  in  sup- 
port of  S.  TIT  which  appear  on  page  T  of  the  committee's  report.  The 
report  states  at  the  bottom  of  the  page  t  hat — 

The  following  table  of  the  rates  of  fatal  and  serious  nonfatal  occurrences  in 
our  Nation's  mines  since  these  laws  became  effective  evidence  the  need  for  a 

legislative  solution. 

Mr.  President,  what  follows  is  a  table  of  figures  which,  in  my  judg- 
ment, arouse  considerable  skepticism.  In  the  first  place  there  is  no 
mention  in  the  report  as  to  the  source  of  the  statistics.  I  discussed  this 
briefly  in  a  colloquy  yesterday  with  the  distinguished  manager  of  the 
bill.  What  is  the  origin  of  these  statistics?  Certainly  not  the  Mining 
Enforcement  and  Safety  Administration,  because  they  differ  quite 
substantially  with  MESA's  statistics.  According  to  the  report,  for 
example,  the  disability  injury  rate  for  the  entire  mining  industry  in 
1976  was  13.51.  But  MESA,  Mr.  President,  does  not  publish  a  rate  for 
the  entire  industry.  How,  then,  did  the  committee  arrive  at  those 
figures  ?  The  committee  does  not  say.  Certainly  not  in  the  report. 

In  the  second  place,  the  1976  disability  injury  rate  for  coal  and 
metal  and  nonmetal  mines  as  presented  in  the  report  are  considerably 
higher  than  those  published  by  MESA.  The  MESA  safety  review 
states  that  the  1976  disabling  injury  frequency  rate  per  million  man- 
hours  in  the  coal  mines  was  36.41.  The  committee  report  comes  up  with 
an  unsupported  figure  of  39.31.  The  MESA  safety  review  states  that 
the  1976  disabling  injury  frequency  rate  per  million  man-hours  in  the 
metal  and  nonmetal  mines  includino;  mills  was  15.25.  The  committee 
report  offers  a  figure  of  19.12,  excluding  the  mills.  Are  MESA  figures 
incorrect  ?  Or  the  committee's  fibres  ?  One  set  of  statistics  or  the  other 
is  inaccurate.  Is  the  1976  disability  injury  rate  for  metal  and  nonmetal 
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mines  in  North  Carolina  less  than  50-percent  lower  than  the  national 
average  or  more  than  the  50-percent  lower  ? 

Mr.  President,  reasonable  men  can  differ  on  the  accuracy  of  certain 
statistics,  but  the  point  that  the  Senator  from  North  Carolina  would 
make  is  that  the  committee  report  on  S.  717  contains  no  written  or  sta- 
tistical evidence  to  warrant  the  abolition  of  State-planning  agree- 
ments. To  be  sure,  no  matter  whose  statistics  are  used,  the  injury 
frequency  in  North  Carolina  is  substantially  lower  than  the  national 
average.  And  yet  the  program  in  North  Carolina  is  going  to  be  abol- 
ished by  this  bill. 

I  protest  this  usurpation  of  State  authority,  Mr.  President,  and  I 
urge  my  fellow  colleagues  to  support  the  amendment  I  am  offering 
that  is  now  before  the  Senate.  It  simply  allows  these  successfully  run 
agreements  to  continue.  My  amendment  simply  continues  the  provi- 
sions of  the  metal  act  that  appear  under  section  16. 

Mr.  President,  I  reserve  the  remainder  of  my  time. 

The  Presiding  Officer.  Does  the  Senator  from  New  Jersey  seek 
recognition  ? 

Mr.  Williams.  Yes,  Mr.  President. 

This  amendment  would  not  merely  allow  States  to  continue  enforce- 
ment activities,  but  is  apparently  intended  to  partially  preempt  Fed- 
eral jurisdiction  where  a  State  plan  is  in  effect.  S.  717  follows  a  much 
sounder  approach  which  is  the  approach  of  the  Coal  Act :  Allowing 
concurrent  State  and  Federal  jurisdiction.  As  under  the  Coal  Act,  no 
State  law  is  superseded,  except  to  the  extent  that  the  State  law  is  in 
conflict  with  Federal  law.  State  provisions  which  are  more  stringent 
than  the  Federal,  or  which  establish  State  standards  for  which  there 
are  no  corresponding  Federal  standards  are,  by  definition,  not  in  con- 
flict with  the  Federal  law. 

It  is  simply  not  true  that  S.  717  ignores  the  issue  of  Federal-State 
relations  in  this  vital  area  of  mine  safety  and  health.  It  does  eliminate 
a  provision  of  the  Metal  Act  which  the  vast  majority  of  States  have 
not  elected  to  utilize. 

That  provision  embodies  a  principle  which  is  not  entirely  consistent 
with  one  of  the  basic  purposes  of  S.  717 :  The  establishment  of  a  com- 
prehensive mine  safety  and  health  law  applicable  to  all  the  Nation's 
mines. 

One  of  the  fundamental  principles  of  S.  717  is  that  all  miners  deserve 
equal  protection  of  the  law. 

This  equal  protection  can  only  be  achieved  if  the  nature  of  the  en- 
forcement in  the  metal/nonmetal  mining  industry  is  identical  to  the 
nature  of  the  enforcement  in  the  coal  industry. 

For  the  same  reason,  there  cannot  be  equal  enforcement,  if  the  Federal 
Government  will  be  enforcing  the  law  in  some  States,  while  other  States 
partially  preempt  the  Federal  law.  Because  State  plans  would  thus 
be  contradictory  to  the  equal  enforcement  which  we  seek  to  achieve, 
this  bill  does  not  provide  for  State  enforcement  of  State  mine  safety 
and  health  laws  to  the  exclusion  of  Federal  enforcement. 

Exclusion  of  Federal  enforcement,  however,  is  far  different  from 
allowing  the  States,  as  S.  717  clearly  does,  to  supplement  Federal  ef- 
forts with  more  stringent  laws  and  standards,  or  to  fill  in  what  the 
States  perceive  as  gaps  in  Federal  efforts.  When  we  speak  of  equal 
protection,  we  do  not  mean  to  preclude  States  from  individually  sur- 
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Ing  the  level  of  Federal  laws,  strong  as  the.  Federal  law  may  be- 
come with  this  bill.  The  equal  protection  we  seek  in  S.  717  is  i  mattes 

of  establishing  a  solid  floor  of  standards,  administration,  and  enforce- 
ment procedures.  This  floor  cannot  he  achieved  if  State  plans  preempt- 
ing Federal  jurisdiction  are  established  under  a  provision  such  as  this 
amendment. 

There  are  fundamental  problems  with  this  amendment.  The  pro- 
blems art  In  conception  and  purpose.  The  amendment  is  drawn  from 
the  Metal  At  i  which,  as  a  whole,  has  proven  insuilicient,  or  at  least  ob- 
solescent. It  is  drawn  from  an  act  With  few  sanctions  for  violations, 
and  a  sketchy  enforcement  mechanism.  I>  is  drawn  from  an  act.  which 
does  not  cover  ( he  Nat  ion*,  coal  mim 

Moi  pved  police  powers  are  involved  in  legislation  deal- 

ing with  the  mining  industry.  Few  subject  areas  involve  a  stronger 
Federal  intei  :orically  and  constitutionally,  than  the  Nation's 

mineral  and  energy  resources,  and  the  lives,  health,  and  safety  of  the 
miners  who  work  in  this  hazardous  profession.  A  coherent  and  com- 
prehensive national  policy  in  this  area  IS  imperative. 

Thi  of  experience  under  State  plans  has  not  been  uniformly 

good.  Indeed,  th  at  present  only  six  States  which  have  plans, 

even  under  the  more  Limited  Meta  ith  its  limited  range  of  sanc- 

tions. In  some  of  ;;ites,  performance  may  have  been  acceptable, 

Lh  other.  . 

From  the  standpoint  of  statistics,  the  end  result  of  these  State  plans 
is  at  best  mixed.  Fatality  frequency  rates,  overall,  for  surface1  mining 
and  milling  and  undergn  und  fatalities,  are  generally  comparable  for 
1075.  However,  the  over-dl  disabling  injury  rate  in  State-plan  States 
^vas  48.68;  as  compared  to  98.75  for  non-State  plan  States. 

Moi  nance  overall  may  he  deteriorating  in 

some  State-plan  States.  MIESA  lias  published  preliminary  figures  for 
1070  and  the  first  quarter  of  1077.  These  figures  show  that  in  1976,  the 
overall  rate  of  fatalities  and  disabling  injuries  in  three  of  the  six 
State-plan  States  exceeded  the  national  average;  and  four  of  the  six 
States  exceeded  the  national  average  in  nondisabling  injuries. 

The  figures  are  worse  still  for  the  first  quarter  of  1977.  Four  of  the 
six  State-plan  States  exceeded  the  national  average  rate  for  fatalities 
and  disabling  injuries  and  all  six  State-plan  States  exceeded  the  na- 
tional average  in  nondisabling  injuries. 

And  so.  Mr.  President,  I  think  that  it  is  clear  that  the  State  plans 
have  not  been  overwhelmingly  successful  in  protecting  miners  from 
death  and  serious  injuries. 

Moreover,  the  1975  MESA  statistics  contained  in  MESA's  annual 
report  cast  some  interesting  reflections  on  the  State  plan  operations. 

States  operating  under  State  plans  condueted  to  total  of  6,553  in- 
spections in  1975.  and  pursuant  to  these  inspections,  332  orders  were 
issued.  In  addition  to  State  activities  in  these  States,  Federal  inspec- 
tions amounted  to  about  2.650,  and  most  of  these  inspections,  according 
to  MESA  were  made  jointly  with  State  inspectors.  As  a  result  of  these 
inspections,  202  Federal  closure  orders  were  issued,  apparently  under 
the  Metal  Act's  provisions  for  imminent  danger  closures.  It  is  interest- 
ing that,  overall  2.650  Federal  inspections  resulted  in  202  Federal  clo- 
sure orders,  A  third  as  many  Federal  inspections  resulted  in  two-thirds 
as  many  closure  orders. 
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This  is  not  to  say  that  State  efforts  cannot  be  meaningful.  In  some 
States,  I  am  sure  the  efforts  have  been  most  commendable. 

But  the  basic  point  is  that  States  which  are  doing  a  good  job  under 
State  plans  do  not  have  to  withdraw  from  the  mine  safety  and  health 
area  under  S.  717.  Indeed,  their  efforts  will  be  welcome. 

Far  from  prohibiting  State  efforts,  S.  717  encourages  them.  Section 
506  of  the  Coal  Act  is  not  only  retained  and  extended  to  all  mines,  but 
the  funds  for  grants  under  section  503  are  increased.  These  grants 
are  for  the  purposes  of  assisting  States  in  developing  and  enforcing 
effective  mine  safety  and  health  laws,  and  for  promoting  Federal- 
State  coordination  and  cooperation  in  improving  mine  safety  and 
health. 

Thus,  under  S.  717,  the  States  may  continue  to  enforce  State  laws 
and  regulations  which  are  more  stringent  than  the  Federal  provisions 
right  alongside  the  Federal  effort,  and  cover  areas  where  Federal 
efforts  are  lacking.  So,  Mr.  President,  the  States  are  perfectly  free  to 
supplement  the  Federal  law  and  to  enforce  their  State  laws  in  a 
manner  which  they  think  is  essential  to  improve  safety  and  heath  con- 
ditions in  the  mines. 

And  so,  Mr.  President,  if  there  is  a  State  which  feels  that  the  Fed- 
eral mine  safety  and  health  program  is  inadequate,  that  State  is  free 
to  supplement  the  Federal  program.  There  is  nothing  in  this  bill 
which  eliminates  State  activity  in  this  field.  In  fact,  the  bill  encourages 
such  State  mine  safety  and  health  activity. 

This  bill  only  seeks  to  provide  an  equal  and  uniform  enforcement 
of  the  Federal  mine  safety  and  health  law  throughout  the  land. 

This  amendment  would  seriously  erode  that  uniform  enforcement. 
For  that  reason,  the  amendment  should  be  defeated. 

I  know  the  Senator  from  North  Carolina  used  the  expression  that 
the  bill  pushes  the  States  aside. 

That  is  not  an  accurate  way  to  describe  the  situation  with  respect 
to  the  Federal  and  State  opportunities  under  this  bill. 

As  I  said,  the  bill  does  allow  concurrent  State  and  Federal  juris- 
dictions. As  under  the  Coal  Act,  no  State  law  is  superseded,  except 
to  the  extent  that  the  State  law  is  in  conflict  with  the  Federal  law. 
That  is  the  one  area  where  there  is  possible  collision  between  the  bill 
and  the  approach  suggested  by  the  Senator  from  North  Carolina. 
Under  S.  717,  the  State  is  not  precluded,  is  not  superseded.  Where  the 
State  law  conflicts  with  the  Federal  law,  of  course,  the  Federal  law 
would  prevail. 

State  provisions  which  are  more  stringent  than  the  Federal,  or 
which  establish  State  standards  for  which  there  are  no  corresponding 
Federal  standards,  are,  by  definition,  not  in  conflict  and  would  con- 
tinue to  be  enforced  by  the  States.  It  is  simply  not  true  that  this  bill 
ignores  the  issue  of  Federal-State  relations  in  this  vital  area  of  mine 
safety  and  health.  It  does  eliminate  a  provision  of  the  Metal  Act, 
which  the  vast  majority  of  States  have  not  elected  to  utilize.  That 
provision  embodies  a  principle  which  is  not  entirely  consistent  with 
one  of  the  basic  purposes  of  S.  717,  the  establishment  of  a  compre- 
hensive mine  safety  and  health  law  applicable  to  all  the  nation's 
mines. 

That  is  one  of  the  fundamental  principles  of  the  bill.  All  miners 
deserve  equal  protection  of  the  law.  This  equal  protection  can  only 
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be  achieved  if  the  nature  of  the  enforcement  in  the  metal-nonmetal 
mine  industry  is  identical  to  the  nature  of  the  enforcement  in  the 
coal  industry. 

For  the  same  reason,  there  cannot  be  equal  enforcement  if  the  Fed- 
eral Government  will  be  enforcing  the  law  in  some  States  while  other 
States  partially  preempt  the  Federal  law,  because  such  State  plans 
would  thus  be  contradictory  to  the  equal  enforcement  which  we  seek 
to  achieve. 

This  bill  does  not  provide  for  State  enforcement  of  State  mine 
safety  and  health  laws  to  the  exclusion  of  Federal  enforcement.  In 
North  Carolina,  the  law,  the  regulations,  and  enforcement  may  be  ex- 
emplary. This  I  understand.  North  Carolina  is  not  unique,  but  is  to  be 
com  mended  for  what  it  has  accomplished  at  the  State  level.  I  am  not 
familiar  with  all  of  the  mining  operations  in  North  Carolina.  If  we 
have  a  moment,  I  would  appreciate  a  description  by  the  Senator  from 
North  Carolina  of  the  mining  activities  which  are  prominent  in  North 
Carolina. 

(Mr.  Ixouye  assumed  the  chair.) 

Mr.  Helms.  If  the  Senator  will  yield,  Mr.  President,  I  thank  him 
for  his  kind  comment  about  my  State  and  the  operation  of  the  North 
Carolina  health  and  safety  program.  I  make  this  point  because  I  think 
it  is  a  very  relevant  one. 

In  States  that  have  the  planning  agreements,  a  similarly  commend- 
able record  is  in  evidence.  Certainly,  that  is  true  in  Virginia  and  Utah. 
1  have  not  checked  all  the  other  States.  The  same  argument  can  be 
made  on  behalf  of  Utah  and  Virginia  as  for  North  Carolina.  Indeed, 
I  believe  that  Senator  Hatch  read  into  the  Record  this  morning  a 
letter  from  Utah  State  officials  urging  retention  of  the  State  plan- 
ning agreements. 

I  think  that  the  Senator  will  find  that  many  State  governments  are 
in  agreement  with  the  amendment  of  the  Senator  from  North  Carolina. 

If  I  may,  just  to  clear  up  a  few  questions,  I  should  like  to  ask  the 
distinguished  manager  of  the  bill  whether  the  Director  of  MESA 
has  ever  testified  that  State  planning  agreements  are  not  working? 
Has  there  been  any  testimony  to  that  effect  ? 

Mr.  Williams.  There  are  such  a  limited  number  of  State  plans  that 
there  is  little  opportunity  to  make  a  judgment  as  to  how  effectively 
they  work  over  all.  There  were  eight  State  plans  under  the  Metal  Act. 
Now  there  are  six.  I  think  that  the  negative  is  probably  the  best  evi- 
dence of  whether  there  is  a  need  for  this  approach  of  a  preempting 
State  plan.  We  have  had  no  testimony,  except  informally  from 
North  Carolina,  seeking  the  preempting  State  plan.  So  it  has  not  been 
a  major  issue.  It  has  been  almost  an  assumption  that  in  this  area,  as 
in  the  others,  we  need  a  uniform  national  effort.  The  whole  Nation 
needs  the  minerals  that  come  out  of  the  mines.  We  know  also  that 
where  there  are  problems  in  safety  and  health,  those  are  national 
problems.  What  our  bill  does  is  develop  in  the  law  provisions  for 
national  minimum  standards.  If  a  State  does  want  to  come  in  and 
have  more  demanding  standards,  it  can  do  so  under  the  Coal  Act 
now,  an  it  will  be  able  to  do  so  under  this  bill  if  it  becomes  law.  The 
States  cannot  only  make  their  programs  more  demanding,  they  can 
reach  areas  that  the  Federal  law  and  standards  do  not. 

Mr.  Domenici.  Will  the  Senator  yield  for  a  question  ? 
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Mr.  Helms.  Certainly. 

Mr.  Domenici.  I  was  going  to  ask  a  question  of  the  Senator  from 
New  Jersey,  who  made  a  point  that  a  State  might  want  to  have  more 
stringent  standards.  He  previously  said,  however,  that  the  Federal 
Government  is  going  to  enforce  these  national  standards  that  are 
minimums.  I  ask  him,  If  the  State  decided  to  have  more  strict  stand- 
ards, who  would  enforce  them  ?  Would  there  be  a  Federal  and  a  State 
enforcement  process  ? 

It  would  be  the  same  way  it  is  under  the  Coal  Act. 

Mr.  Williams.  If  the  State  standards  are  more  demanding,  if  they 
reach  areas  that  the  Federal  standards  do  not,  they  are  to  be  enforced 
by  the  State,  with  I  will  say,  some  assistance  from  the  Federal  Gov- 
ernment, because  funds  are  made  available  to  the  States  under  this  bill 
for  their  activity  in  mine  safety  and  health. 

Mr.  Domenici.  Does  the  Federal  Government  enforce  them,  also, 
in  that  situation  where  the  Federal  Government  helps  the  State 
monetarily  to  enforce  their  more  stringent  ones? 

Mr.  Williams.  Yes.  It  is  the  State's  responsibility  to  enforce  the 
State  standards.  It  is  not  a  Federal  responsibility. 

Mr.  Helms.  I  must  inform  the  Senator,  however,  that  is  not  what 
the  bill  says. 

Mr.  Williams.  Well,  that  is  the  way  it  is  now,  and  that  is  the  way 
it  would  be  under  this  bill.  There  can  be  no  doubt  about  that. 

Mr.  Domenici.  May  I  make  this  point  in  response  to  the  Senator's 
answer?  I  shall  get  some  time  on  my  own  to  ask  the  Senator  some 
additional  Questions. 

If  I  understand  him  correctly,  the  whole  thrust  of  his  argument 
is  that,  in  order  to  get  uniform  mine  safety,  we  have  to  have  the  Fed- 
eral Government  do  it.  But  in  the  event  a  State  has  a  more  strict  one, 
we  shall  let  the  State  do  it.  That  seems  to  me  to  be  a  total  non  sequitur, 
because  in  that  situation,  we  are  permitting  the  State  to  enforce  a  more 
strict  one  than  the  Federal,  and  we  are  trusting  them  to  do  it.  It  would 
appear  to  me  that  there  is  no  justification  to  trust  them  to  enforce  a 
more  strict  standard  when  the  whole  thrust  of  this  bill  is  that,  in 
order  to  get  uniformity  of  health  and  safety,  only  the  Federal  Gov- 
ernment ought  to  enforce. 

Am  I  misreading  what  the  Senator  said  ? 

Air.  Williams.  The  Federal  Government  will  enforce  the  Federal 
Standards.  If  the  State  wants  to  find  a  higher  level  of  protection  for 
the  workers  resident  in  its  State,  it  can. 

Mr.  Domenici.  And  who  enforces  that  ? 

Mr.  Williams.  The  State  enforces  it. 

Mr.  Domenici.  Does  the  Federal  Government  enforce  theirs? 

Mr.  Williams.  If  a  State  decides  that  its  workers  need  a  higher 
measure  of  protection  than  the  Federal  standards  provide  their  work- 
ers, the  State  can  establish  that  higher  standard.  The  Federal  stand- 
ards and  enforcement  should  still  apply  to  that  State,  as  a  minimum. 

That  is  not  a  non  sequitur  and  it  is  something  that  applies  in  other 
areas  of  our  law  as  well.  We  are  dealing  here  with  lives.  I  know  that, 
where  we  are  dealing  with  money — in  securities,  for  example,  stocks 
and  bonds— we  have  national  securities  laws.  But  if  a  State  wants  to 
be  tougher,  it  can. 
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Mr.  Domexici.  Let  me  continue.  I  hope  that  the  good  Senator  from 
New  Jersey,  in  his  last  remarks,  is  not  implying  that  the  Senator  from 
New  Mexico  is  not  genuinely  concerned  about  protecting  lives.  1  think 
we  have  a  genuine  area  that  we  want  to  talk  about  here.  The  param- 
eters of  my  discussion  with  the  Senator  from  New  Jersey  are  that 
we  would  get  the  safest  possible  laws. 

I  am  merely  questioning  the  Senator  with  reference  to  one  aspect  of 
his  discussion  here  this  morning. 

Before  I  ask  him  the  next  question,  I  would  ask  the  Senator  from 
North  Carolina,  is  the  Senator's  cooperative  arrangement  optional  on 
the  part  of  the  Secretary  of  Labor  or  the  Secretary  of  the  Interior, 
wherever,  it  ends  up  being  enforced  ? 

Mr.  Helms.  Yes.  I  would  say  to  my  able  friend,  it  is. 

Mr.  Domenici.  Therefore,  the  Senator  is  suggesting  that  we  make 
it  permissive  that  a  State  shall  submit  a  State  plan  with  the  minimums 
required  by  this  Federal  law,  merely  ask  permission,  let  us  enforce  our 
law,  in  the  State  with  all  the  caveats  and  conditions  that  would  be 
part  of  that  delegation. 

Mr.  liners.  Tbe  Senator  has  stated  it  correctly. 

Mr.  Domenici.  I  ask  the  Senator  from  New  JeWeyi  Resuming  that 
is  the  case,  is  he  really  telling  us  that  we  eannot  expect  under  such 
a  plan  that  people  in  the  held  enforcing  that  law  employed  by  the 
State  of  New  Mexico  rather  than  the  U.S.  Government,  Department 
of  Labor,  is  the  Senator  suggesting  that  one  group  of  such  people 
will  adequately  enforce  the  law  and  another  will  not  if  the  standards 
are  the  same  in  both  instances  ? 

Mr.  Williams.  It  is  entirely  possible.  Tt  could  happen.  But  I  will 
say  a  lot  of  the  provisions  here  can  more  reliably  become  effective  if 
we  have  competent  enforcement. 

I  earlier  today  talked  about  some  of  the  training  requirements  that 
we  have  here,  and  for  a  very  good  reason. 

We  need  some  common  standards  in  training  miners  for  the  work 
we  know  to  be  one  of  the  most  hazardous  occupations  that  anybody  can 
go  into.  To  have  a  common  thread  of  training  standards  and  a  patch- 
work of  enforcement  of  them  is  just  inviting  a  patchwork  result. 

I  say  that  we  have  been  over  this  road  in  another  area  of  safety, 
where  State  plans  ean  take  over,  and  it  has  not  worked  out  very  well. 

Part  of  the  problem  of  occupational  safety  and  health  and  its  ad- 
ministration— OSHA — has  been  this  opportunity  for  the  States  to 
take  over.  We  know  that  many  problems  have  arisen  out  of  a  very 
necessary,  even  noble  effort — safety  and  greater  safety  and  health  in 
the  industrial  world. 

I  say  we  can  improve  the  safety  and  health  of  miners  if  we  have 
the  minimum  standards  that  apply  to  everybody  equally  and  are  uni- 
formly enforced,  and  then  let  States  reach  those  areas  they  feel  the 
minimum  standards  do  not  reach  and,  for  the  protection  of  the  workers 
in  that  State,  impose  stronger  or  supplemental  standards. 

Mr.  Helms.  Mr.  President,  I  believe  I  still  have  the  floor.  I  want 
the  Senator  to  continue  his  line  of  questioning,  but  I  would  interrupt 
him  long  enough  to  pose  a  question  to  the  proponents  of  the  bill. 

I  ask  the  distinguished  manager  of  the  bill,  where  in  this  bill  does 
it  provide  for  State  enforcement  ? 
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We  can  have  a  quorum  call,  if  the  Senator  desires,  so  that  he  can 
examine  the  bill. 

Mr.  Williams.  What  was  the  question  ? 

Mr.  Helms.  I  want  to  know  where  in  the  bill  State  enforcement  is 
provided  for. 

Mr.  Williams.  All  right,  if  the  Senator  has  the  report  in  front  of 
him,  page  173.  That  is  probably  the  most  convenient  approach,  section 
506  ( a ) ,  and  I  will  read  it : 

No  State  law  in  effect  on  the  date  of  enactment  of  this  Act  or  which  may 
become  effective  thereafter  shall  be  superseded  by  any  provision  of  this  Act  or 
order  issued — 

Mr.  Helms.  Will  the  Senator  withhold  and  let  me  find  the  reference 
from  which  he  is  reading  %  Very  well,  I  now  have  page  173  before  me. 

Mr.  Williams.  Under  the  heading  "Effect  on  State  Laws"  section 
506(a) : 

No  State  law  in  effect  on  the  date  of  enactment  of  this  Act  or  which  may 
become  effective  thereafter  shall  be  superseded  by  any  provision  of  this  Act  or 
order  issued  or  any  mandatory  health  or  safety  standard,  except  insofar  as  such 
State  law  is  in  conflict  with  this  Act  or  with  any  order  issued  or  any  mandatory 
health  or  safety  standard. 

Mr.  Helms.  Is  the  Senator  willing  to  make  legislative  history  here 
that  this  applies  to  enforcement  ? 

If  he  is,  then  perhaps  we  have  no  problem.  However,  I  would  say 
that  what  the  Senator  has  just  read  to  me  refers  to  standards,  not 
enforcement. 

Mr.  Williams.  If  the  Senator  is  inquiring  whether  the  States  con- 
tinue to  have  authority  to  enforce  their  State  laws,  the  answer  is 
"Yes." 

Mr.  Helms.  Will  the  Senator  state  that  again  ? 

Mr.  Williams.  If  the  Senator  from  North  Carolina  is  inquiring 
whether  that  provision  protects  the  opportunity  of  the  State  to  enforce 
its  law,  the  answer  is  "Yes,"  within  the  meaning  of  the  provision  of 
506. 

Mr.  Helms.  I  am  not  trying  to  give  the  Senator  a  hard  time.  I  just 
want  to  make  sure  that  everyone  understands  this  legislation. 

Mr.  Williams.  Yes. 

Mr.  Helms.  The  Senator  has  already  assured  the  Senate  in  a  pre- 
vious colloquy,  I  believe  with  Senator  Schmitt,  that  the  health  and 
safety  standards  for  the  different  kinds  of  mines  in  the  country  need 
not  be  uniform.  Why  then  must  only  the  Federal  Government  enforce 
them? 

This  is  what  I  am  getting  at. 

If  they  do  not  have  any  uniformity 

Mr.  Williams.  If  there  is  State  law  and  it  is  not  in  conflict  with 
Federal  law,  the  State  can  enforce.  It  is  clear,  absolutely  clear. 

Mr.  Helms.  What  puzzles  me,  we  have,  demonstrably,  States — one 
such  is  my  own  State  of  North  Carolina — which  have  the  best  records 
in  the  country,  operating  under  a  State  agreement.  Yet  we  have 
before  us  a  proposal  to  sweep  that  aside  on  the  presumption  that  the 
Federal  Government  is  a  reservoir  of  all  knowledge  and  superior 
judgment.  I  just  cannot  buy  that  proposition. 

In  fact,  it  is  becoming  increasingly  clear  that  those  who  like  OSHA, 
will  love  this  bill  and  the  vast  bureaucracy  it  would  create. 
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Mr.  Williams.  I  was  saying  that  if  they  like  OSHA,  they  will  like 
the  approach  of  the  Senator  from  North  Carolina  better. 

OSHA  does  provide  for  what  the  Senator  is  providing. 

The  State  plans  that  can  totally  supersede  any  Federal  standards 
and  enforcement  under  OSHA. 

Mr.  Helms.  Here  again,  OSHA  in  North  Carolina,  with  the  State 
enforcement  of  it,  is  one  of  the  least  odious  in  the  country.  The  ques- 
tion boils  down  to  this  as  we  proceed  toward  further  centralization  of 
Eower  enforcement  in  Washington,  D.C. :  What  makes  a  Federal 
uroaucrat  smarter  than  a  State  official  ! 

What  makes  him  more  ded  icated  or  more  diligent! 

I  do  not  think  the  Senator  possesses  statistics  to  answer  that  question. 

Mr.  Williams.  There  is  not  anything.  All  we  are  saying  is  that  we 
want  minimum  national  standards  uni  formly  arrived  at  and  uniformly 
enforced.  If  the  State  wants  to  do  better  and  they  are  more  qualified, 
all  the  opportunity  in  the  world  is  there  under  this  bill. 

The  State  law  can  be  far  superior.  Far  superior.  In  North  Carolina, 
we  would  expect  they  probably  would  be. 

Mr.  Helms.  I  have  to  go  back,  though.  The  Senator  is  talking  about 
standards,  and  I  am  talking  about  enforcement. 

Mr.  Williams.  I  am  talking  about  enforcement  too.  Standards  and 
enforcement.  If  North  Carolina  wants  to  do  better,  we  certainly  give 
them  every  opportunity  to  do  better. 

Mr.  Helms.  Much  praise  has  been  given  my  State  by  the  distin- 
guished manager  of  this  bill,  and  I  appreciate  what  he  has  said.  Yet, 
he  is  going  to  strip  away  from  my  State  its  right  to  operate  its  program. 

Mr.  Williams.  There  is  a  bonus  in  this  bill.  I  do  not  know  whether 
the  Senator  will  applaud  the  possibility  of  North  Carolina  receiving 
this  bonus,  but  I  should  like  to  point  it  out. 

I  suggest  that  the  Senator  open  the  report  to  page  170,  section  503  (a) 
where,  under  the  heading  "Assistance  to  States,"  it  says : 

The  Secretary,  in  coordination  with  the  Secretary  of  HEW,  is  authorized  to 
make  grants  in  accordance  with  an  application  approved  under  this  section  to  any 
Slate  in  which  mining  takes  place,  to  assist  such  State  in  developing  and  enforc- 
ing mine  health  and  safety  laws  and  regulations,  consistent  with  the  provisions 
of  section  506  of  this  Act. 

Parenthetically,  section  506  is  the  provision  we  just  read  together, 
which  permits  State  law. 

So  I  say  that  is  in  the  nature  of  a  bonus,  and  for  good  reason.  We 
know  that  North  Carolina  is  exemplary  in  its  attention  to  the  health 
and  safety  needs  of  its  miners.  It  has  done  a  good  job.  In  effect,  we  are 
encouraging  a  continuation,  even  an  improvement,  by  making  a  Federal 
contribution  to  the  enforcement  of  North  Carolina  standards. 

Mr.  Helms.  I  appreciate  the  Senator's  frenerosity,  but  here  we  go 
again  with  more  of  the  free  money  from  Washington. 

Mr.  Willl\ms.  I  did  not  know  whether  the  Senator  would  appreciate 
the  bonus.  The  State  does  not  have  to  use  it. 

Mr.  Helms.  We  have  in  North  Carolina  what  the  Senator,  himself, 
has  called  an  exemplary  program — and  again  I  appreciate  the  compli- 
ment— and  we  have  not  asked  for,  or  received,  a  dime  in  Federal  funds. 

Mr.  Williams.  There  is  no  obligation  for  North  Carolina  to  take  this 
money. 

Mr.  Helms.  I  understand. 
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Here  we  have  another  of  these  mushrooming  agencies,  totally  un- 
necessary and  in  contradiction  to  the  fact  that  the  States  are  operating 
their  own  programs  in  exemplary  fashion.  The  Senator  has  used  the 
word  himself.  I  will  confine  myself  to  North  Carolina,  but  Virginia 
and  Utah  come  also  to  mind,  as  do  other  States  in  the  same  category. 
They  are  not  using  any  Federal  funds,  yet  they  have  the  best  record,  or 
among  the  best  records,  in  the  country. 

I  wish  the  Senator  from  New  Jersey  would  accept  my  amendment. 
This  bill,  unless  my  amendment  is  approved,  will  just  foul  up  a  good 
situation  that  exists  in  my  State  and  other  States  which  operate  their 
own  programs.  It  is  further  centralization  of  authority  and  enforce- 
ment in  Washington,  D.C.  And  that  is  both  unnecessary  and 
undesirable. 

Mr.  President,  I  ask  for  the  yeas  and  nays  on  my  amendment. 
The  Presiding  Officer.  Is  there  a  sufficient  second  ?  There  is  a  suf- 
ficient second. 

The  yeas  and  nays  were  ordered. 

Mr.  Domenici.  Mr.  President,  will  the  Senator  consider  adding  my 
name  as  an  original  cosponsor  ? 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  name  of 
the  able  Senator  from  New  Mexico  be  added  as  an  original  cosponsor 
of  the  amendment. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
Mr.  Schmitt.  Mr.  President,  will  the  Senator  add  my  name  as  a 
cosponsor. 

Mr.  Helms.  Mr.  President,  I  ask  unanmious  consent  that  the  name 
of  the  Senator  from  New  Mexico  (Mr.  Schmitt)  may  be  added  as  a 
cosponsor. 

Mr.  Domenici.  Does  the  Senator  have  time  remaining  on  his  amend- 
ment? 

Mr.  Helms.  There  is  no  time  limitation. 
I  yield  the  floor,  Mr.  President. 

Mr.  Domenici.  Mr.  President,  I  should  like  to  discuss  with  both  the 
Senator  from  New  Jersey  and  the  Senator  from  New  York  the  nature 
of  this  amendment  and  the  mistake  that  I  think  is  being  made  by  not 
agreeing  to  the  amendment. 

First,  I  say  to  the  Senator  from  New  Jersev — and  I  say  this  in  all 
deference  to  his  preeminence  in  the  field  of  health  and  safety  as  a  U.S. 
Senator — that  for  the  first  time  in  4%  years,  I  have  heard  someone 
complain  that  one  of  the  major  reasons  why  OSHA  is  not  working  in 
this  country  is  that  the  States  have  in  some  way  taken  over  part  of  it 
and  botched  it  up. 

My  understanding  is  that  that  is  not  the  case  at  all.  OSHA  sub- 
stantiallv  is  a  national  program.  Whatever  its  successes  or  failures — I 
assume  that  even  the  new  administration  feels  that  its  history  has  been 
mostly  that  of  failure— has  been  attributable  to  trying  to  set  a  national 
corps  of  policemen  over  health  and  safety  in  our  States,  in  a  rather  ex- 
clusive manner. 

Having  said  that,  let  me  give  both  Senators  a  notion  that  has  been 
bothering  me  about  national  legislation  for  quite  some  time,  and  we 
wdl  see  whether  the  Senators  will  at  least  consider  avoiding  the  mis- 
take before  we  do  it. 
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There  are  many  who  look  at  the  Federal  Government's  involvement 
in  the  field  of  education  and  in  the  field  of  nutrition  and  yearn  for  some 
experiment  in  the  field  that  might  prove  that  there  is  a  better  way  to 
doit. 

I  think  the  Senator  from  Xew  York  is  aware  that  Senator  Bellmon 
has  offered  an  optional  State  approach  to  nut  rition.  I  think  he  is  aware 
that  I  have  and  will  offer  once  again  an  optional  approach  to  the  educa- 
tional grant  system.  The  only  purpose  is  to  put  into  place  in  the  field,  in 
one  of  the  States,  not  hypothetically  hut  for  real,  an  optional  system. 

If  I  correctly  understand  the  Senator  from  North  Carolina's  request 
of  the  floor  managers  and  of  the  Senate,  it  is  that  they  consider  an 
option,  regardless  of  how  stringent  they  want  to  make  it,  how  many 
requirements  they  want  to  impose  on  a  State  in  its  submission  of  this 
request,  that  the  State  be  granted  the  option  to  get  permission  to  en- 
force a  State  mining  law  exactly  consistent  with  the  minimum 
standards  required  by  the  Federal  law. 

I  submit  that  if  that  is  optional  and  if  there  is  some  other  language 
that  is  needed,  such  as  educating  miners,  which  the  good  Senator  from 
New  Jersey  brings  up  in  this  area,  it  should  be  put  in.  But  why  lock 
out  of  this  bill  an  opportunity  to  measure  the  effectiveness  of  a  Federal 
police  force  out  there,  enforcing  mining,  versus  a  couple  of  States  with 
their  own  policemen  out  there,  especially  when  we  have  such  commit- 
ments from  States  su<h  as  North  Carolina,  Xew  Mexico,  and  others 
which  are  doing  it  now  ?  They  have  nothing  to  be  ashamed  of  and  ch> 
not  take  any  backseats — North  Carolina  in  particular — to  any  Federal 
enforcement  in  States  where  they  are  enforcing  it  in  total. 

I  am  not  suggesting  that  we  change  this  bill  substantially,  I  say 
to  the  floor  managers.  I  say.  why  not  build  in  an  optional  system  which 
can  be  measured  and  built  into  safety  requirements,  and  see  if  they 
can  continue  to  do  as  well  as  the  Federal  Government  in  their  respec- 
tive States? 

The  only  argument  I  can  see  is  that  the  Senators  might  have  some 
genuine  concern  and  respond  to  me  that  we  are  talking  about  people 
and  that  we  should  not  experiment  with  people  and  their  health  and 
safety.  I  would  answer  that  by  saying  that  I  am  not  asking  that  anyone 
experiment.  I  merely  am  saying  that  we  are  extremely  presumptive 
here,  in  the  Senate,  to  take  the  position  that  with  minimum  standards, 
written  in  as  tightly  as  possible,  with  the  entire  discretion  vested  in 
the  Secretary  of  the  Interior  as  to  whether  he  wants  to  do  it  or  not,  we 
are  being  extremely  presumptuous  to  assert  that  no  State,  under  any 
condition,  should  be  granted  this  privilege  as  a  check  against  the  Fed- 
eral Government's  bureaucracy,  its  policemen  in  a  State  with  resources 
and  good  faith,  and  an  adequate  commitment  to  the  Secretary  of 
Labor,  under  the  committee  bill. 

I  think  we  at  least  should  permit  it :  make  it  as  mildly  progressive  as 
the  Senators  wish;  put  all  the  strings  on  it  they  wish.  But  I  do  not 
think  we  should  bar  any  State  from  trying  this,  under  the  guise  that 
only  the  Federal  Government  and  its  enforcement  people  can  do  the 
job. 

Having  said  that,  I  thank  the  managers  for  listening  to  me.  It  is  not 
my  amendment,  and  I  do  not  speak  for  the  Senator  from  North  Caro- 
lina. However,  if  the  floor  managers  want  to  tighten  it  up  some  more 
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so  that  it  is  absolutely  certain  that  the  States  must  comply  with  every 
minimum  requirement  and  everything  else,  and  make  it  totally  per- 
missive that  the  Secretary  of  Labor  find  that  and  that  he  then  monitor 
it,  the  floor  manage rs  should  permit  that  to  occur  in  one  of  the  United 
States,  as  a  check  against  a  national  enforcement  of  a  program  of  this 
size,  of  this  diversity.  I  do  not  think  anyone  would  be  hurt.  I  submit 
that  perhaps  the  Federal  Government  might  learn  something  by 
marching  a  couple  of  them  side  by  side  and  seeing  how  it  is  done  in 
terms  of  cost  and  efficiency,  and  ultimately  measure  the  competency  in 
terms  of  health  and  safety. 

Mr.  Javits.  Mr.  President,  the  difficulty  with  the  argument  which  I 
have  just  heard,  given  with  the  customary  eloquence  and  intelligence 
always  manifested  by  my  beloved  friend  from  Xew  Mexico,  is  that 
we  do  exactly  that  in  the  bill  before  the  Senate.  We  give  every  State  an 
opportunity,  indeed  we  give  them  a  little  more  than  an  opportunity, 
we  are  willing  to  give  them  some  money,  for  the  purpose  of  carrying 
on  State  administration  of  a  mine  health  and  safety  law  at  least  equal 
to  the  Federal  law.  Specifically,  section  506(b)  of  the  act  says: 

which  provides  for  more  stringent  health  and  safety  standards  applicable  to 
mines  than  do  the  provisions  of  this  Act  or  any  order  issued  or  any  mandatory 
health  or  safety  standard.  .  .  . 

It  seems  to  me,  Mr.  President,  that  is  very,  very  full  and  complete. 
Section  503 (a)  says : 

The  Secretary,  in  coordination  with  the  Secretary  of  Health,  Education,  and 
Welfare  is  authorized  to  make  grants  in  accordance  with  an  application  approved 
under  this  section  to  any  State  in  which  mining  takes  place — 

(1)  to  assist  such  State  in  developing  and  enforcing  effective  mine  health 
and  safety  laws  and  regulations  consistent  with  the  provisions  of  section  506 
of  this  Act. 

I  have  just  read  section  506.  So  we  do  exactly  and  precisely  what 
Senator  Domenici  wants  us  to  do. 

But  we  do  not  do  what  Senator  Helms  wants  us  to  do,  and  we  should 
not  because  what  Senator  Helms  wants  us  to  do  is  to  turn  over  admin- 
istration to  any  State,  not  to  administer  the  Federal  law  but  which  is 
going  to  administer  the  following :  Page  3,  lines  2  to  5  of  the  amend- 
ment says : 

Substantially  as  effective  for  such  purposes  as  the  mandatory  standards  desig- 
nated under  section  6(d)  and  which  provide  for  inspection  at  least  annually  of 
all  such  mines. . . . 

Now,  Mr.  President,  here  is  the  trouble  with  that.  The  mandatory 
standards  for  metallic  and  nonmetallic  mines  are  very  limited  and  very 
unsatisfactory.  I  am  not  saying  that  and  Senator  Williams  is  not  say- 
ing that.  The  Comptroller  General  of  the  United  States  is  saying  that, 
and  he  is  saying  it  as  recently  as  June  10, 1977.  This  is  what  he  says  at 
page  4  of  his  letter  on  the  subject,  because  we  asked  him  to  look  into  it 
with  relation  to  this  particular  matter.  He  says : 

Many  needed  mandatory  standards  which  had  been  proposed  by  MESA  had 
not  been  officially  promulgated  because  in  most  instances  the  process  of  review- 
ing and  promulgating  standards  takes  years.  For  example,  we  found  that  as 
of  April  1977  about  350  proposed  standards  were  backlogged  in  various  stages 
of  the  approval  process.  Some  of  these  standards  had  been  proposed  by  MESA 
as  early  as  1973. 
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That  is  4  years  ago.  That  is  why,  Mr.  President,  we  say  that  we 
cannot  confine  State  administration  just  to  the  mandatory  standards 
which  apply  to  metallic  and  nonmetallic  mines.  They  are  inadequate, 
they  are  not  up  to  snuff,  they  do  not  toe  the  mark,  they  do  not  cut 
the  mustard,  and  that  is  why  wo  are  against  it. 

Now,  Mr.  President,  one  other  point :  It  will  be  noted  that  Senator 
Helms'  amendment  calls  for  one  inspection  per  mine  per  year.  We 
call  for  four  inspections  of  underground  mines  per  year,  and  for 
two  of  surface  mines,  and  we  believe  that  is  necessary  in  order  to  have 
effective  administration. 

The  end  point,  Mr.  President,  is  this:  We  are  providing  expressly 
for  State  administration,  including  financial  assistance,  but  State 
administration  which  will  be  consistent  with  the  national  standard. 

Now,  my  colleague  argues  for  State  plans.  The  fact  is  that  State 
plans  have  had  (mite  a  number  of  years  to  be  put  into  effect  if  anybody 
wanted  to  put  them  into  effect.  But  there  are  only  six  State  plans  now 
in  effect,  and  the  two  biggest  States  that  had  State  plan  proposals, 
California  and  New  York,  have  withdrawn  their  plans. 

It  seems  to  me,  therefore,  with  a  scheme  of  legislation  which  en- 
ables a  State  to  act  if  it  wishes,  indeed  helps  it  to  act  if  it  wishes,  con- 
sistent with  a  pattern  of  the  Federal  regulation  which  is  not  nearly 
as  limited  as  that  which  is  now  provided  under  the  metallic  and  non- 
metallic  mine  legislation,  that  we  are  doing  what  needs  to  be  done  to 
recognize  State  experimentation  and  State  efforts  to  do  a  good  job 
without,  at  the  same  time,  jeopardizing  the  needs  of  hundreds  of 
miners  located  in  the  other  States  where  there  are  mining  operations. 

Mr.  Domexici.  Mr.  President,  will  the  Senator  yield? 

Mr.  Javits.  Of  course. 

Mr.  Domenict.  I  think  the  Senator  knows  me  well  enough  to  know 
that  I  do  not  stand  here  saying  there  was  never  any  need  that  the 
Federal  Government  push  the  States  in  the  area  of  mine  safety.  I 
think  he  knows  I  understand  there  was  a  need  to  push  the  automobile 
manufacturers  nationally  or  we  would  not  be  as  far  as  we  are  in 
controlling  air  pollution. 

There  are  all  kinds  of  national  movements  of  which  we  have  to 
be  part.  But  I  do  not  read  this  bill,  may  I  say  to  the  Senator,  nor  do 
I  understand  the  Senator  from  New  Jersey's  previous  answers  in  the 
Senator's  absence,  to  mean  that  anywhere  in  this  bill  is  found  the 
permissive  authority  for  a  State  under  any  conditions  to  take  over 
and  run  the  mine  safety  program  contemplated  by  this  bill. 

The  Senator  has  read  to  me  the  sections,  but  they  do  not  say  that- 

Mr.  Williams.  Mr.  President,  I  will  have  to  pause  and  ask  if  the 
Senator  will  yield.  That  was  never  said. 

Mr.  Domenict.  Yes,  I  yield. 

Mr.  Williams.  I  said  the  provisions  under  this  bill  do  provide  for 
national,  I  would  call  them,  as  the  Senator  from  New  York  called 
them,  basic,  minimum  foundation  standards.  On  those  foundations 
then,  the  State  can  take  off  and  provide  even  more  protection  to  its 
workers  through  standards  which  it  enforces. 

Mr.  Domenici.  I  did  not  say  that  Senator — I  said  I  understood  the 
Senator  to  say  that  a  State  could  not  take  over  and  regulate  in  its 
State  a  State  plan  consistent  in  toto  with  this  Federal  law. 
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I  understood  the  Senator  to  say  that  if  they  want  to  do  better  we 
will  give  them  some  money  to  do  better,  but  the  Federal  Government 
is  going  to  be  involved  in  actually  regulating  in  every  State  of  the 
Union  the  basic  mandates  of  this  bill. 

Mr.  Williams.  I  think  that  is  fair. 

Mr.  Domenici.  All  right. 

So  the  Senator  from  New  York  is  saying  that  he  hopes  that  more 
than  six  States  opt  to  run  a  mine  safety  program  under  this  bill, 
and  I  did  not  find  anything  in  this  bill  that  says  they  may  opt  to  run 
this  Federal  programunder  any  conditions,  and  that  is  all  I  am  trying 
to  find  out.  I  do  not  find  that  here. 

Mr.  Javits.  Let  me  go  over  it  with  the  Senator  from  New  Mexico 
and  the  Senator  from  New  Jersey. 

When  the  Senator  from  New  Mexico  says  "opt  to  run,"  my  answer 
to  that  is  "no." 

Mr.  Domenici.  Opt  to  regulate  ? 

Mr.  Javits.  No. 

Mr.  Domenici.  All  right. 

Mr.  Javits.  They  cannot  opt  to  run  or  opt  to  regulate.  They  can 
administer  mine  safety  laws  by  agreement  with  the  Secretary.  That 
does  not  exclude  the  Secretary  and  it  does  not  mean  he  cannot  send  an 
inspector  in  the  State. 

Mr.  Domenici.  That  is  found  where  ? 

Mr.  Javits.  That  is  found,  if  the  Senator  will  look  in  the  Cordon 
print,  pages  170,  171,  and  172,  and  173  of  the  committee  report,  he 
will  find  "the  provisions  of  the  Coal  Act  which  are  embodied  com- 
pletely in  the  bill  which  is  before  us  with  the  elimination  of  the  word 
"coal."  If  the  Senator  will  look  at  page  78  on  lines  12  to  14,  he  will 
see  section  102(a)  (1) : 

Section  2  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is  amended 
by  striking  out  "coal"  wherever  it  appears. 

That  is  the  essential  structure  of  this  bill,  and  this  is  why  in  the 
Cordon  print  we  have  the  existing  Coal  Act,  as  modified  by  S.  717. 

Mr.  Domenici.  All  right. 

Mr.  Javits.  That  is  what  I  am  referring  to,  and  that  is  the  section 
that  I  read  to  the  Senator. 

In  the  Coal  Act  the  Secretary  is  given  the  power  under  section 
503(a),  in  coordination  with  the  Secretary  of  Health,  the  line  of  the 
conditions  for  such  grants.  The  Senator  will  notice  that  "the  Secre- 
tary" now  means  the  Secretary  of  Labor. 

Then,  if  the  Senator  will  go  on  down  the  line  of  the  conditions  for 
such  grants,  then  go  on  to  section  (b)  :  "  *  *  *  shall  approve  any  ap- 
plication or  any  modification  thereof,  submitted  under  this  section  by 
a  State,  through  its  official  mine  inspection  or  safety  agency,  which  sets 
forth  the  programs,  policies,  and  methods  to  be  followed  in  carrying 
out  the  application  in  accordance  with  the  purposes  of  subsection 
(a),"  and  so  on. 

It  is  my  construction  of  that  section  that  that  by  agreement  between 
the  Secretary  of  Labor  and  the  State,  the  State  may  take  on  the  job, 
not  to  the  exclusion  of  the  Secretary  of  Labor. 

Mr.  Domenici.  Presumably  the  agreement  can  even  set  those  para- 
meters the  Senator  has  referred  to,  how  much  Federal  and  how  much 
State. 
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Mr.  Javits.  Exactly,  so  long  as  the  requirements  for  the  Secretary  are 
met. 

If  the  Senator  will  go  to  section  506  of  the  Coal  Act,  which  is  found 
at  page  IT''),  he  will  see  that  we  provide  that  the  State  may  have  more 
stringent  standards. 

Mr.  Domenici.  All  right. 

Mr.  Javits.  That  is  what  I  am  basing  it  on. 

Of  course,  it  is  not  going  to  be  the  old  arrangement  under  the  Metal 
Act.  I  think  Senator  Helms  properly  said  the  State  proceeded  as  of 
right  under  the  Metallic  and  Xonmetallic  Mine  Safety  Act  because 
there  all  the  State  had  to  do  was  to  have  a  scheme  of  enforcing  the 
safety  and  health  standards,  which  are  very  limited.  Then  he  had  to 
turn  it  over  to  them  willy-nilly,  and  lie  did,  and  those  States  that  opted 
for  it — there  the  word  "opted"  is  correct — but  here  all  I  am  laying  out 
is  that  this  is  a  new  way  to  do  it.  It  can  be  done  by  agreement  bet  w 
the  Secretary  of  Labor  and  the  State. 

Mr.  Domenicl  1  believe  in  niv  questions  to  the  Senator  from  New 
York  I  perhaps  improperly  used  the  work  ''option,"  but  I  continue  to 
say  as  conditioned  as  the  Secretary  might  want  it,  totally  dependent 
upon  his  agreeing  to  it  and  so  wherever  T  said  it  I  am  asking  whether 
they  can  agree  which  obviously  means  both  the  State  and  the  Secretary, 
and  I  would  ask,  if  I  understood  the  Senator  correctly,  that  by  the 
incorporation  that  he  has  referred  to  in  the  sections  he  has  referred  to 
a  State  and  the  Secretary  could  agree  with  reference  to  all  of  mine 
Safety,  not  just  coal,  or  the  other,  the  entire  gamut  covered,  subject  to 
whatever  the  Secretary  of  the  Interior  wants  to  retain  unto  himself. 

Mr.  Javits.  The  Secretary  of  Labor. 

Mr.  Domenici.  The  Secretary  of  Labor.  Excuse  me. 

Mr.  Javits.  In  the  way  of  a  presence  in  that  State. 

Mr.  Domenici.  In  the  way  of  presence. 

Mr.  Javits.  That  is  my  construction,  and  I  think  that  is  entirely 
consistent,  by  the  way,  with  Senator  "Williams'  answer  to  the  question 
of  the  Senator  from  Xew  Mexico.  I  do  not  think  he  excludes  or  meant 
to  exclude — if  I  am  w^rong  he  will  correct  me — the  possibility  that  this 
opens  up  an  agreement  between  the  State  and  the  Secretarv. 

Mr.  Domenici.  Does  the  Senator  from  Xew  Jersey  agree  to  that  ? 

The  Presiding  Officer.  The  Senator  from  New  Jersey. 

Mr.  WiLLiAMff.  I  did  not  hear  the  entire  colloquy. 

Mr.  Javits.  Let  me  restate  it  because  it  is  very  important. 

I  have  no  desire,  and  we  are  not  trying,  to  pacify  Senator  Helms  or 
Senator  Domenici  so  that  they  feel  what  they  want  to  do  can  be  done. 

I  think  we  are  engaged  in  a  very  important  question  of  construction 
of  the  law.  Let  me  state  it  unilaterally,  without  in  any  way  binding 
the  managers,  just  for  myself  as  a  Senator.  As  I  read  the  amended 
sections  503  and  506  now,  in  mv  judgment  that  opens  the  door  to  an 
agreement  between  a  State  and  the  Secretary  of  Labor  in  which,  while 
certainly  not  excluding  the  Federal  presence  and  responsibility  in  any 
sense — he  can  send  an  inspector  in  or  anything  else — he  can  by  agree- 
ment see  that  certain  responsibilities  within  that  State  respecting  the 
enforcement  of  the  law  are  carried  out  by  State  agencies,  provided  that 
they  meet  all  of  the  act's  requirements  as  set  forth  in  sections  503  and 
506. 
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The  Federal  Government  is  not  relieved  of  four  inspections  a  year, 
and  so  on.  It  seems  to  me,  again  speaking  entirely  unilaterally,  that 
given  that  opportunity  it  would  be  a  misailocation  of  resources  if  the 
Secretary  did  not  take  fair  advantage  of  the  fact  that  in  certain  States 
they  prefer  to  undertake  mine  safety  and  health  enforcement  under 
this  act.  The  only  thing  I  was  saying  is  that  the  law  allows  it.  That  is 
all.  I  was  not  trying  to  put  ideas  in  the  Senator's  head,  or  anything  like 
that.  Senator  Helms  was  gone  from  the  Chamber  at  the  moment  that  I 
pointed  out  some  very  material  differences  between  his  amendment  and 
this  idea  I  was  giving  voice  to.  Of  the  differences,  for  example,  two  of 
them  were,  first,  that  he  called  only  for  the  State  enforcement  of  the 
mandatory  standards  of  the  Metallic  and  Nonmetallic  Mining  Act,, 
which  were  very  inadequate,  as  the  Comptroller  General  has  so  crit- 
ized  them ;  second,  he  called  for  a  minimum  of  one  inspection  a  year, 
whereas  we  were  providing  for  a  good  many  more. 

There  may  be  other  differences,  but  those  were  two  that  leap  out. 
That  is  all.  I  am  only  trying  to  point  out  it  can  be  done.  Whether  it  will 
be,  I  do  not  know. 

I  pointed  out,  also,  that  both  California  and  New  York  had  opted 
out  of  the  State  plan.  Those  are  the  two  biggest  States  in  the  Nation. 
So  it  is  by  no  means  the  most  popular  way  of  doing  it. 

This  is  unilateral  and  in  no  way  binds  "the  managers  of  the  bill," 
but  this  was  the  way  I  read  these  two  sections. 

Mr.  Domenici.  Having  heard  the  Senator  from  New  York  explain 
his  unilateral  version,  what  does  the  Senator  from  New  Jersey  think 
about  the  Senator's  statement  ? 

Mr.  Williams.  The  Senator  from  New  York  and  I  have  worked 
together,  and  this  bill  is  our  joint  effort.  I  think  we  had  better  work 
through  this  discussion,  so  that  we  arrive  at  a  bilateral  position. 

Let  us  turn,  if  we  may,  to  page  94  of  the  legislation,  which  deals 
with  inspections,  investigations,  and  recordkeeping : 

Sec.  104.  (a)  Authorized  representatives  of  the  Secretary  or  the  Secretary  of 
Health,  Education,  and  Welfare  shall  make  frequent  inspections  and  investiga- 
tions in  mines  each  year  for  the  purpose  of  (1)  — 

The  section  then  enumerates  the  purposes  of  the  investigations. 
Coming  back  to  the  beginning : 

Authorized  representatives  of  the  Secretary  or  the  Secretary  of  Health,  Edu- 
cation, and  Welfare — 

Now,  I  think  this  is,  right  here,  the  nub  of  whether  there  can  be  a 
delegation  to  the  State,  and  whether  the  States  could  become  author- 
ized representatives  of  the  Secretaries. 

I  would  doubt  it.  Where  these  minimum  Federal  standards  apply, 
I  would  believe  that  the  enforcement  of  those  standards  would  be  a 
responsibility  of  the  Secretary  or  the  Secretary  of  Health,  Education, 
and  Welfare.  While  the  Secretary  can  be  represented  on  these  inves- 
tigations— obviously  he  must  be  represented;  he  will  not  be  there — 
that  representative  must  come  from  these  Federal  establishments. 

My  point  through  this  whole  colloquy  has  been  that  the  Federal 
standards  and  enforcement  provides  a  minimum  basis  for  safety  and 
health.  Beyond  that,  then,  the  State  of  North  Carolina  or  the  State 
of  New  Mexico  can  provide  a  greater  measure  of  protection  or  can 
promulgate  standards  and  enforce  them  in  any  area,  not  covered  by 
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the  Federal  effort  as  long  as  the  State  law  is  not  inconsistent  with 
those  minimums  that  are  provided  by  the  Federal  law. 

If  that  is  at  variance  with  the  unilateral  observations  of  my  col- 
league from  New  York,  we  should  have  it  clarified  here,  I  believe. 

Mr.  Javits.  I  do  not  think  it  is  at  all.  I  consider  myself  entirely 
consistent  with  the  manager  of  the  bill,  and  am  prepared  to  join  in 
the  interpretation  that  to  the  extent  that  the  law  requires  the  Federal 
presence,  the  Federal  presence  must  be  there;  but  all  I  say  is  that  it 
does  not  exclude  a  broad  measure  of  agreement  with  the  States  in 
areas  where  the  Federal  presence  is  not  dictated  and  mandated  by 
the  law. 

I  do  not  believe  that  the  degree  of  participation  by  staff  must  be 
the  same  in  every  State,  as  far  as  the  Secretary  of  Labor  is  concerned, 
but  my  interpretation  of  the  sections  which  permit  agreements  with 
the  States  is  just  exactly  the  same  as  that  of  the  Senator  from  New 
Jersey.  Where  the  Federal  presence,  as  he  has  pointed  out,  is  required, 
it  must  be  there;  but  where  the  statute  permits  complementary  State 
agency  presence,  then  the  State  may  act,  provided  the  Secretary  has 
agreed. 

Mr.  Domenici.  Mr.  President,  will  the  Senator  from  New  Jersey 
yield? 

Mr.  Williams.  I  yield. 

Mr.  Domenici.  Will  the  Senator  from  New  York  discuss  this  with 
me? 

Mr.  Robert  C.  Byrd.  First,  will  the  Senator  yield  to  me  to  make  a 
unani mous-consent  request  ? 

Mr.  Javits.  Yes. 

Mr.  Robert  C.  Byrd.  Mr.  President,  T  ask  unanimous  consent  that 
following  the  vote  on  the  amendment  by  Mr.  Hatch,  there  be  10  min- 
utes for  debate  on  the  amendment  by  Mr.  Helms,  to  be  equally  divided 
between  the  sponsor  of  the  amendment  and  the  manager  of  the  bill, 
and  that  the  vote  on  the  amendment  by  Mr.  Helms  then  occur. 

The  Presiding  Officer.  Is  there  objection?  Without  objection,  it  is 
so  ordered. 

Mr.  Robert  C  Byrd.  I  thank  the  Senator. 

Mr.  Domenici.  May  I  say  to  my  friend  from  New  York,  I  do  not 
think  we  have  got  a  bilateral  agreement,  even  though  the  two  Senators 
might  say  they  think  they  have  given  us  a  bilateral  interpretation. 

Not  being  as  familiar  with  the  facts  as  the  Senator  from  New  York, 
might  I  ask,  with  reference  to  what  can  be  agreed  to,  using  his  original 
unilateral  statement,  can  he  find  something  in  this  bill  that  they  can 
agree  to  ? 

Mr.  Javits.  Well,  for  one  thing,  the  Secretary  can  agree  with  the 
States  to  promote  improvement  of  State  workmen's  compensation  and 
occupational  disease  laws  in  programs  relating  to  mine  management. 

For  another,  the  Secretary  could  agree  with  the  State  to  promote 
Federal- State  coordination  and  cooperation  in  improving  the  health 
and  safety  conditions  in  the  mine. 

For  a  third,  the  Secretary  could  agree  with  the  State  respecting 
more  stringent,  as  the  expression  is,  health  and  safety  standards  ap- 
plicable to  mines  in  that  particular  State. 

Also,  and  finally,  he  could  assist  such  a  State  in  developing  and 
enforcing  effective  mine  health  and  safety  laws  and  regulations,  pro- 
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vided  that  they  are  consistent  with  the  provisions  of  the  Federal 
legislation,  which  is  what  I  have  said  right  along. 

That  is  the  whole  point.  I  am  not  interested  in  fending  with  the 
Senator. 

Mr.  Domentci.  No. 

Mr.  Javits.  The  fact  is  that  a  Federal  inspector  may  have  to  make 
the  four  inspections  a  year,  and  the  fact  is  that  a  Federal  inspector  may 
have  to  do  some  of  the  other  things,  and  all  the  other  things  specified 
in  section  104 ;  but  that  still  leaves  a  large  area  in  which  States  can  act. 
There  are  many,  many  mines  in  the  States,  and  this  bill  does  not  ex- 
clude, because  of  Federal  preemption,  agreements  between  the  States 
and  the  Secretary  of  Labor  respecting  mine  health  and  safety.  And 
it  would  be  a  misallocation  of  resources,  in  my  judgment,  if  the  States 
did  not  take  advantage  of  all  such  laws. 

Mr.  Domenici.  I  think  I  understand  what  the  Senator  is  saying, 
and  in  my  interpretation  of  it,  they  may  agree  on  many  matters,  but 
it  appears  that  they  cannot  and  are  not  permitted  to  agree  on  any 
matters  that  have  to  do  with  enforcing  and  regulating  the  Federal 
mine  law  in  the  field  in  terms  of  safety.  That  is  what  I  have  been 
talking  about.  We  are  going  to  get  cooperative  agreements  to  promote 
health,  we  are  going  to  get  cooperative  agreements  to  look  into  work- 
men's compensation,  but  basically,  when  it  comes  to  the  regulatory 
machinery,  we  are  not  going  to  permit  a  State  under  any  condition  to 
sign  an  agreement  that  would  let  them  do  it  in  the  field,  and  I  think  the 
Senator  has  made  his  point  clear. 

Mr.  Javits.  Well,  I  am  sorry,  but  I  obviously  have  not,  because  the 
State  could  provide  by  agreement  with  the  Secretary  for  six  inspec- 
tions a  year,  for  example,  instead  of  four,  and  to  enforce  identical  or 
more  stringent  safety  and  health  standards. 

Mr.  Domenict.  I  know,  but 

Mr.  Javits.  Well,  that  is  health  and  safety.  The  State  may  provide 
for  dealing  with  illnesses  which  the  Federal  Government  may  not 
be  dealing  with  in  its  mandatory  standards  at  all.  We  believe  there 
are  a  host  of  such  illnesses  which  have  not  been  discovered.  There 
is  a  doctor  in  New  York  named  Selikoff  who  works  in  Mt.  Sinai  Hos- 
pital, who  thinks  these  number  in  the  hundreds,  and  that  millions  of 
Americans  are  adversely  affected  by  these  hundreds  of  occupational 
diseases. 

Mr.  Domenict.  Mr.  President,  I  think  it  is  fair  to  say  that  the 
original  context  of  my  discussion  on  this  floor  had  to  do  with  the 
enforcement  of  the  health  and  safety  policy  in  the  field;  and  my 
whole  question  is,  do  we  really  feel  that  in  that  area  the  only  people, 
under  these  circumstances,  who  can  do  that  are  Federal,  unless  the 
State  wants  to  do  more?  I  will  put  that  in,  because  it  is  in  the  bill. 
But  I  think  it  is  obvious  that  if  you  support  this  bill,  you  support 
that  premise,  that  they  are  the  only  ones,  and  we  could  not  have  any 
situation  where  a  State  could  submit  an  agreement.  The  presumption 
is  that  those  people  would  not  know  how  to  enforce  it. 

I  suggest  that  we  ought  to  try  the  option.  The  Senator  has  told 
me  how  the  agreement  would  work.  I  would  like  to  try  an  amendment 
and  see  if  I  can  get  a  broader  option.  I  would  like"to  try  it  on  the 
Senator  with  all  the  conditions  we  can  put  into  it,  to  see  if  we  cannot 
let  some  State  enforce  with  an  agreement  for  Federal  presence,  but 
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let  them  do  the  enforcing.  I  am  quite  sure  the  exchange  here  indicates 
they  cannot  do  that  under  this  bill. 

I  thank  both  the  floor  manager  and  the  Senator  from  Xew  York 
for  their  responses. 

Mr.  Williams.  I  do  regret  the  suggestion  that  this  bill  says  that 
the  Slates  do  not  have  the  ability  to  do  an  effective  safety  job.  That 
is  not  the  premise  at  all.  We  do  feel  that  there  are  minimum  national 
Standards.  But  we  also  know  that  States  have  done  remarkably  well 
in  finding  additional  measures  that  are  necessary  for  the  health  and 
safety  of  the  miners.  Kentucky  has  a  far  more  demanding  require- 
ment on  ventilation,  the  amount  of  fresh  air  that  must  go  across  the 
working  face  each  minute  to  clean  out  the  gas  and  dust.  West  Virginia 
is  far  more  demanding  in  its  State  law  in  its  standards  for  moving 
machinery  through  the  haulagcways  in  the  coal  mini 

.Maybe  I  am  getting  paranoid,  but  I  almost  felt  it  was  being  sug- 
gested that  we  were  presenting  an  arrogance  of  Federal  authority. 

There  is  not  any  arrogance  at  all.  On  the  record,  we  know  what  the 
history  has  been.  As  Senator  Javits  said  earlier,  where  there  has  not 

been  a  record  of  regulation  and  standards  or  01  enforcement  for  the 

purpose  of  protecting  lives;  where  there  has  been  a  near  vacuum  in 
much  of  the  country,  then  the  national  interest  is  clear  and  present. 
The  dangers  are  known.  That  is  why  we  are  acting. 

Mr.  Domini*  i.  Mr.  President,  the  Senator  from  Xew  Jersey  chooses 
to  use  the  term  "Federal  arrogance."  I  did  not  use  it. 

Mr.  Williams.  I  know  the  Senators  did  not.  I  said  I  might  he- 
feeling  a  little  paranoid. 

Mr.  Domexici.  On  the  other  hand,  I  did  not  think  of  the  word  or 
T  might  have.  That  is  what  I  was  going  to  say.  The  Senator  did  not 
let  me  finish. 

Mr.  Williams.  Then  I  was  not  paranoid.  I  thank  the  Senator.  I 
feel  healthy  again. 

Mr.  Domkxici.  There  is  no  doubt  in  my  mind  about  what  the  Sen- 
ator is  saying  in  this  bill.  The  argument  is  of  no  merit  when  the 
Senator  says,  "We  want  to  step  in,  because  the  States  have  not  been 
doing  the  job."  In  fact,  but  for  six  States  the  Federal  Government  has 
not  been  doing  the  job.  It  is  not  a  question  of  stepping  in  where  the 
States  have  not  done  the  job;  it  is  a  question  of  stepping  in  where  the 
Federal  Government  has  not  done  the  job. 

Mr.  Helms.  If  the  Senator  will  yield,  the  States  have  done  a  better 
job. 

Mr.  Domexici.  As  a  matter  of  fact,  the  Senator  from  North  Caro- 
lina can  make  a  case  that  his  State  had  done  much  better  than  the 
Federal  Government, 

I  think  there  is  an  arrogance,  if  the  Senator  will  let  me  (borrow  his 
word,  because  what  we  are  really  saying  when  we  get  right  down  to 
it  is,  "Forgetting  all  the  frills,  nobody  but  a  Federal  inspector  can  be 
expected  to  enforce  a  minimum  standard  that  is  adequate  to  protect 
the  health  and  safety  of  miners." 

We  can  add  all  the  other  things  they  can  agree  to  do,  but  that  is  the 
case.  We  are  going  to  have  a  Federal  machinery  enforcing  the  now 
broad  law,  all  wearing  Federal  hats.  I  assure  the  Senator  there  will 
be  little  interest  on  the  part  of  States  for  8  or  10  years  to  do  anything 
on  their  own.  When  they  are  through  looking  at  all  the  requirements 
of  this,  they  might  think  of  some. 
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In  closing,  I  am  reminded  of  my  impression  of  how  we  go  about 
things  in  this  institution  and  at  the  national  level.  We  find  a  problem 
and  then,  as  I  see  our  role,  we  follow  this  approach :  Anything  worth 
doing  is  worth  overdoing. 

That  is  the  premise. 

We  are  not  even  going  to  let  a  State  try  this  enforcement,  because 
we  have  convinced  ourselves  that  only  Federal  enforcement  men 
wearing,  red,  white,  and  blue  hats  can  do  it. 

I  do  not  intend  to  fence  with  the  Senator.  That  is  my  conclusion. 
I  am  sorry  we  cannot  work  out  an  option  to  let  a  State  try,  with 
Federal  standards,  to  work  out  an  agreement  to  do  it  themselves. 
I  thank  both  Senators  for  their  kindnesses  today. 

Mr.  President,  I  ask  unanimous  consent  that  Harold  Raymond  of 
ihe  Public  Works  staff  be  granted  the  privileges  of  the  floor  for  the 
remainder  of  this  day. 

The  Presiding  Officer  (Mr.  Bumpers).  Without  objection,  it  is 
;So  ordered. 

Mr.  Javits.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Mr.  President,  a  parliamentary  inquiry. 

The  Presiding  Officer.  The  Senator  will  state  it. 

Mr.  Helms.  What  is  the  pending  business  ? 

The  Presiding  Officer.  The  pending  business  is  amendment  No. 
369  as  modified. 

Mr.  Helms.  That  is  an  amendment  of  the  Senator  from  North  Caro- 
lina. 

The  Presiding  Officer.  That  is  correct. 

Mr.  Helms.  The  yeas  and  nays  have  been  obtained  on  that? 

The  Presiding  Officer.  The  yeas  and  nays  have  been  ordered. 

Mr.  Helms.  Does  the  Senator  from  North  Carolina  understand 
correctly  that  the  yeas  and  nays  have  also  been  ordered  on  the  amend- 
ment of  the  Senator  from  Utah  (Mr.  Hatch)  ? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Helms.  And  the  vote  will  occur  at  2  p.m.  on  the  Hatch  amend- 
ment ? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Helms.  That  will  be  followed  by  a  vote  on  the  Helms  amend- 
ment, with  10  minutes  intervening  between  the  votes,  equally  divided  ? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  pend- 
ing amendment  be  laid  aside  and  that  it  be  in  order  that  I  call  up  an- 
other amendment. 

The  Presiding  Officer.  Is  there  objection  ? 

Without  objection,  it  is  so  ordered. 

AMENDMENT  NO.    3  84 

Mr.  Helms.  Mr.  President,  I  call  up  amendment  No.  384  and  ask 
that  it  be  stated. 

The  Presiding  Officer.  The  amendment  will  be  stated. 
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The  assistant  legislative  clerk  read  as  follows 


The  Senator  from  North  Carolina  (Mr.  Helms)  proposes  amendment  No.  384. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

On  page  94,  line  3,  strike  out  "or  the  Secretary  of  Health,  Education,  and 
Welfare". 

On  page  95,  lines  4  and  5,  strike  out  "or  the  Secretary  of  Health,  Education,  and 
Welfare'  . 

On  page  95,  lines  6  and  7,  strike  out  "or  the  Secretary  of  Health,  Education,  and 
Welfare". 

Mr.  Helms.  Mr.  President,  the  supporters  of  S.  717,  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  state  that  the  primary  purpose  of 
this  bill  is  to  bring  all  miners  under  a  single  comprehensive  law- 
administered  by  the  Department  of  Labor.  The  Coal  Act  is  to  be 
amended  to  make  it  applicable  to  all  mines,  and  the  Metal  Act  is  to  be 
repealed.  The  functions  and  duties  of  the  Secretary  of  Interior  as 
regards  mine  safety  and  health  are  transferred,  along  with  the  Mining 
Enforcement  Administration,  to  the  Department  of  Labor. 

The  question  now  presents  itself:  What  is  really  to  be  gained  by  all 
of  this  bureaucratic  reshuffling?  The  committee  report  accompanying 
this  bill  indicates  that  these  changes  will  improve  the  health  and  safety 
of  our  miners.  This  may  or  may  not  be  true. 

Parenthetically,  however,  past  experience  with  OSHA  does  not.  in 
the  judgment  of  the  Senator  from  North  Carolina,  otter  much  comfort 
to  the  mining  industry. 

Be  that  as  it  may,  what  the  committee  report  does  not  reveal  is  the 
unnecessary  expense,  duplication  of  effort,  and  confusion  that  is  likely 
to  result  because  of  the  added  layer  of  bureaucracy  that  is  dumped  into 
the  mines  by  this  legislation. 

For  reasons  that  are  not  explained  in  the  report,  the  inspection  teams 
that  are  required  by  this  act  to  explore  and  examine  all  of  the  mining 
operations  in  this  country  shall  consist  not  only  of  representatives 
from  the  Department  of  Labor,  but  also  from  the  Department  of 
Health,  Education,  and  Welfare.  Indeed,  the  language  of  section 
104(a)  of  the  act  indicates  that  all  of  these  bureaucrats  are  to  perform 
the  very  same  functions. 

Mr.  President,  it  seems  to  this  Senator  that  we  might  just  as  well 
add  a  little  color  to  this  drab  procession  of  inspectors  descending  into 
our  mines  and  ask  the  beefeaters  from  the  Tower  of  London  to  join 
the  parade.  As  my  colleagues  are  aware,  the  opening  of  the  English 
Parliament  is  preceded  by  a  ceremonial  search  for  hidden  explosives  in 
the  darkened,  underground  recesses  of  Westminster  Hall.  Torchbear- 
ing  Beefeaters,  ever  mindful  of  the  famous  "gunpowder  plot,''  explore 
every  nook  and  cranny,  look  behind  every  pipe,  and  do  not  emerge 
until  they  are  certain  that  the  premises  are  safe  for  entry  by  the  Queen- 
in-Parliament.  Perhaps  these  chaps  can  help  us  to  inspect  the  thou- 
sands of  mines  in  the  United  States,  since,  apparently,  we  are  going  to 
bring  in  everybody  else. 

Certainly,  their  inspections  of  Westminster  make  more  sense  than 
HEW  inspections  of  our  mines:  certainly,  they  are  more  experienced 
than  HEW  inspectors.  It  is  reasonable,  of  course,  to  expect  that  au- 


1049 

thorized  representatives  of  the  Department  of  Labor  will  be  qualified 
mine  inspectors.  But  what  about  these  HEW  inspectors  ? 

To  be  sure,  S.  717  presents  a  health  and  safety  hazard  to  the  miners 
in  that  it  authorizes  the  Secretary  of  Health,  Education,  and  Welfare 
or  his  representatives  to  enter  and  inspect  any  mine  subject  to  this 
act,  whether  or  not  they  possess  any  mine  inspection  qualifications. 

I  think  we  had  better  raise  the  question  and  examine  it.  Mr.  Presi- 
dent. Do  we  need  or  want  two  Federal  agencies  sniffing  and  crawling 
their  way  through  all  of  the  mines  of  this  country?  I  wonder  whether 
there  is  room  in  the  mines  for  all  of  these  inspectors.  Perhaps  we  could 
let  the  inspectors  go  in  and  the  miners  sit  ouside.  and  then  the  whole 
mining  operation  of  the  country  would  come  to  a  screeching  halt. 
With  so  many  bureaucrats  crowded  in  the  tunnels,  I  wonder  whether 
the  miners  are  going  to  have  much  space  to  work. 

Seriously,  Mr.  President,  this  amendment.  No.  384,  would  delete 
from  the  act  those  provisions  which  authorize  the  Secretary  of  Health, 
Education,  and  Welfare  or  his  representatives  to  make  inspections 
of  mines.  One  team  of  inspectors  is  enough.  And,  I  should  add,  only 
one  team  is  qualified  to  do  the  job. 

All  inspectors  presently  assigned  to  MESA  are  qualified  mining 
inspectors,  with  practical  mining  expertise.  Most  of  these  men,  in 
fact,  have  3  to  5  years  of  experience  as  mine  inspectors.  As  section 
104(a)  is  presently  drafted,  however  HEW  personnel,  irrespective 
of  their  background  and  experience,  are  given  the  same  authority  as 
qualified  mine  inspectors. 

Needless  to  say,  Mr.  President.  I  hope  that  Members  of  the  Senate 
will  support  this  amendment,  not  only  because  it  will  save  a  great 
deal  of  time  and  a  great  deal  of  the  taxpayers'  money  and  avoid  dupli- 
cation where  duplication  is  not  necessary.  I  shall  hazard  a  guess  that 
this  amendment,  if  adopted,  would  probably  make  our  mines  some- 
what safer  places  in  which  to  work. 
I  yield  the  floor,  Mr.  President. 

Mr.  Williams.  Mr.  President,  I  wish  to  discuss  this  provision  in 
the  bill  that  does  present  an  opportunity  to  the  Secretary  of  Health, 
Education,  and  Welfare  to  be  represented,  with  limited  purposes,  in 
the  mines.  I  hope,  after  discussion  here,  that  there  might  be  a  possi- 
bility that  the  Senator  from  North  Carolina  could  see  the  value  here 
and  might  consider  withdrawing  this  amendment.  I  say  that  because 
I  believe  in  his  terms,  there  is  significant  value  to  the  opportunity 
given  to  the  Secretary  for  Health  for  a  presence  in  the  mines  for 
limited  purposes. 

The  opportunity  is  found  on  page  94  of  the  bill,  which  the  Senator 
probably  has  open  before  him,  where  the  Secretarv  of  Health,  Educa- 
tion, and  Welfare,  or  his  representative,  can  make  inspections  to  obtain 
utilize,  and  disseminate  information  relating  to  health. 

Now,  when  I  say  that  these  are  opportunities  and  for  limited  pur- 
poses, I  mean  that  these  two  provisions,  1  and  2,  of  the  bill  are  an 
opportunity  to  learn  something  of  value  in  developing  better  protec- 
tion for  the  health  of  the  miners. 

This  is  not  enforcement  and  citation  and  complaints.  This  is  for  in- 
formation to  be  gathered  and  maybe  some  information  to  be  dissemi- 
nated. 
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We  will  all  recall  the  long  discussions  wo  have  had  here  in  this 
Chamber  on  the  advisability  of  baring  a  consultation.  Where  there  is 
law  that  affects  business,  let  there  be  consultations  so  that  the  business 
will  understand  the  law  that  reaches  it. 

Here  we  have  consultation,  an  opportunity  for  consultation.  It  is 
not  an  enforcement  agency.  It  is  information  gathering  and  informa- 
tion disseminating. 

I  m  trying  to  think  of  some  example  that  I  might  have  from  some 
little  bit  of  background  in  visiting  coal  mine-.  I  visited  :i  lot  of  coal 
mines  in  this  country.  One  of  the  things  thai  amazed  me  was  the 
failure  of  coal  miners— this  is  some  time  back-  -to  use  a  mask  to  protect 
themselves  from  the  dust  that  they  were  working  in. 

I  compared  the  lark  of  using  a  mask-  by  American  coal  miners  with 
the  coal  miners  of  a  country  I  visited  and  went  down  in  the  mines.  The 
Czechoslo  coal  miners  all   wore  a  mask'.  T  will  say  that  they, 

perhaps,  needed  a  mask  in  the  mines  that  I  visited  over  there  Idas  than 
our  miners,  1  «y  bad  high  velocity  air  going  through  t  he  work- 

ing areas  am!  t!  •  m  where  the  mining  was,  notwithstanding 

that  they  <Y.d  have  masks  and  they  used  them. 

We  had  never  developed  a  mask  that  men  could  stay  with,  they 
clogged  up,  WOW  uncomfortable  for  a  number  of  reasons;  and  worthy 
mis  from  the  miner's  standpoint.  He  could  not  work  and  use  the 
mask  he  was  supplied  with. 

This  is  an  area  of  a  health  device  that  if  it  were  developed  might 
well  lend  itself  to  profesional  consultation  with  miners  on  how  to 
use  it  and  the  advisability  of  using  it. 

Rather  than  clogging  the  mine  with  bureaucrats,  here  are  some 
professional  people  that  might  well  reach  miners  with  some  helpful 
suggestions  on  how  their  lives  can  be  improved  down  there  in  the 
mines  with  a  little  more  knowledge,  and  from  professional  people. 

This  is  not  a  big  deal,  really,  I  suggest  to  the  Senator  from  North 
Carolina.  If  professionals  in  the  health  areas  were  going  in  there 
with  a  big  stick,  enforcement  authority,  I  would  wonder  about  it,  too. 
I  would  think  they  were  armed  with  a  responsibility  they  were  not 
equipped  with.  They  are  armed  only  with  the  responsibility  that  they 
are  equipped  for,  and  that  is  to  understand  the  health  needs  and, 
where  there  are  health  problems,  to  discuss  them  and  to  disseminate 
them  to  the  miners. 

Mr.  Helms.  Mr.  President,  the  Senator  said  nothing  with  which 
I  disagree  about  the  protection  of  the  health  of  the  miners.  We  all 
favor  that.  He  used  the  word  "limited"  two  or  three  times.  I  fail  to 
find  any  reference  to  limitation.  As  a  matter  of  fact,  this  section  says 
''frequent  inspections  and  investigations  in  mines  each  year  for  the 
purpose  of." 

Mr.  Williams.  That  is  where  the  limitation  is,  for  the  purpose, 
and  then  the  purposes  are  listed. 

Then  farther  down  on  the  same  page  it  says  that  where  the  Secretary 
of  Health,  Education,  and  Welfare  is  going  in  for  these  purposes,  the 
provision  is  made  for  an  advance  notice. 

So  it  is  clearly  not  of  a  kind  with  inspections  for  enforcement  of 
standards.  That  is  all  I  am  saying. 

Mr.  Helms.  I  know  the  Senator  believes  that.  I  am  confident  that 
is  his  intent,  Mr.  President.  But  I  would  point  out  that  beginning  en 
line  20  of  page  94  it  stipulates  that — 
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The  Secretary  shall  make  inspections  of  each  underground  mine  in  its  entirety 
at  least  four  times  a  year,  and  of  each  surface  mine  in  its  entirety  at  least  two 
times  a  year. 

As  far  as  not  carrying  a  big  stick,  to  use  the  Senator's  words 

Mr.  Williams.  Will  the  Senator  yield  ? 

Mr.  Helms.  Yes.  I  am  pleased  to  yield  to  the  distinguished  Senator. 

Mr.  Williams.  I  can  save  time. 

That  does  not  refer  to  the  Secretary  of  HEW.  The  Senator  directed 
his  attention  to  the  Secretary  of  Labor  and  his  inspection  responsi- 
bility. 

Maybe  I  am  way  off  here  and  misunderstand  the  Senator's  amend- 
ment. I  thought  it  only  dealt  with  HEW. 

Mr.  Helms.  It  does. 

Mr.  Williams.  Then  what  the  Senator  just  read  deals  with  the 
Secretary  of  Labor. 

I  am  not  saying  he  is  not  the  enforcer.  He  certainly  is.  But  the 
amendment,  and  I  am  right,  only  deals  with  HEW. 

Mr.  Helms.  Maybe  the  Senator  has  language  which  is  a  little  differ- 
ent from  mine.  But  it  refers  to  the  Secretary  of  HEW  and  when  it 
says :  "In  carrying  out,  the  Secretary  shall." 

If  this  refers  to  the  Secretary  of  Labor,  then  it  should  have  said 
the  Secretary  of  Labor. 

Mr.  Williams.  That  is  made  clear  in  two  ways.  Let  us  read  it : 

In  carrying  out  the  requirements  of  clauses  (3)  and  (4)  of  this  subsection 
the  Secretary  shall  make  inspections  of  each  underground  mine  in  its  entirety 
at  least  four  times  a  year. 

Now,  (3)  and  (4)  are  not  the  areas  that  the  Secretary  of  HEW 
goes  in  for.  It  is  (1)  and  (2)  that  are  the  areas  for  HEW,  and  (1) ,  (2) , 
(3)  and  (4)  are  for  the  Secretary  of  Labor. 

Whenever  any  Secretary  other  than  Secretary  of  Labor  is  referred 
to  in  this  bill,  it  says,  "Secretary  of  HEW." 

When  it  just  says  "Secretary,"  it  is  the  Secretary  of  Labor.  That 
is  clear  in  the  beginning  of  the  bill  in  the  definitions. 

I  am  glad  we  could  clarify  that. 

As  I  said  earlier,  I  thought  with  some  discussion  the  Senator  from 
North  Carolina  would  see  the  wisdom  of  an  opportunity  to  help  the 
miner  here. 

Mr.  Helms.  I  want  to  help  miners,  but  I  do  not  want  them  to  get 
trampled  by  Federal  bureaucrats  going  up  and  down  the  corridors 
of  the  mine. 

Quite  seriously,  I  do  not  wish  to  become  embroiled  in  minutiae,  but 
would  the  Senator  tell  me  what  HEW  inspectors  are  going  to  learn 
down  in  the  mines  that  may  help  the  taxpayers  who  are  paying  the 
costs  of  these  additional  inspections  by  HEW  ? 

What  will  the  HEW  inspectors  learn  that  the  MESA  inspectors 
would  not  or  cannot  learn  from  mine  inspecting  ? 

Why  can  the  MESA  inspectors  not  do  the  job  ? 

Mr.  Williams.  I  do  not  know.  It  would  require  medical  background 
to  fully  answer  that. 

I  do  not  know  how  much  time  the  Senator  from  North  Carolina  has 
had  to  spend  down  in  coal  mines.  I  have  been  in  coal  mines  and  copper 
mines  and  I  would  like  to  go  down  in  some  zinc  mines,  and  others.  But 
I  can  only  speak  from  this  limited  background. 

20-040—78 67 


1052 

Down  there  in  the  coal  mines  there  are  a  lot  of  problems,  a  lot  of 
new  experiences  we  do  not  have  on  the  surface. 

It  is  dark  and  it  is  damp.  There  are,  quite  frequently  pools  of  stag- 
nant water.  I  think  a  professional  person  can  know  the  problem  of 
stagnant  water  in  the  passageways  of  a  coal  mine  and  it  might  wi  11 
be  that  the  most  informal  kind  of  observation  and  informal  kind  of 
advice  could  de-scribe  to  those  who  were  managing  the  mine. 

These  are  the  problems  that  can  flow  from  this  kind  of  water  in 
this  dark  place. 

Mr.  Helms.  I  do  not  know  of  an  instance  in  which  a  MESA  inspector 
would  not  be  competent  to  look' at  that. 

Mr.  Williams.  Jle  could  look  at  it,  but  he  would  not  know  the  algae 
that  perhaps  can  attack  the  part  oi  the  anatomy  that  is  exposed  in 
the  mine. 

I  am  sure  the  professional  medical  man  could  know  more. 

Mr.  Helms.  Did  the  committee  make  a  cost  estimate  regarding  HEW 
inspectoi 

Mr.  Williams.  In  this  I 

Mr.  Helms.  Y 

Mr.  Williams.  We  did  on  the  additional  inspections,  inspectors 
would  be  needed  from  the  Labor  Department. 

As  to  having  done  this  from  HEW,  the  reason  why  we  do  not  have 
that  figure  is  that  this  is  not  a  new  responsibility  or  opportunity  for 
HEW.  They  have  it  now.  Therefore,  we  have  only  made  our  impact 
Studi  impact,  for  those  areas  that  are  added.  This  is  not  added. 

Mr.  1  [elms.  So  the  Senator  says  there  will  be  no  additional  employ- 
ees necessary 

Mr.  Williams.  I  cannot  say  it  absolutely.  But  it  is  an  area  covered 
now  under  the  law  and  we  continue  it.  Therefore,  we  do  not  have  it. 
They  would  not  have  to  add  anybody,  if  they  wanted  to  continue  what 
they  are  doing  under  law  which  is  the  same. 

Mr.  Helms.  They  might  have  to  work  overtime.  And  that  may  be 
abhorrent  to  some  on  the  Federal  payroll. 

How  many  MESA  inspectors  do  we  have,  just  as  a  matter  of 
information  ? 

Mr.  Williams.  The  total  number  of  MESA  inspectors,  I  believe, 
is  above  a  thousand.  We  Avill  get  an  absolute  figure.  We  do  not  want 
to  take  it  off  the  top.  It  is  in  the  neighborhood  of  1,200,  but  we  want 
to  get  the  precise  figure. 

Mr.  Helms.  That  is  close  enough. 

The  saints  have  been  good  to  us.  We  have  never  had  any  HEW 
inspectors  in  our  mines  in  North  Carolina.  They  have  been  too  busy 
running  our  schools,  perhaps. 

Mr.  Williams.  If  I  may  interrupt  the  Senator,  when  I  was  read- 
ing a  statement  on  the  Senators  State  plan,  I  stopped  at  page  two  or 
three  and  asked  a  question,  and  that  got  us  into  the  entire  colloquy ; 
and  I  never  finished  my  statement.  I  asked  the  question  because  I  was 
interested  in  the  mining  operations  in  North  Carolina,  which  are 
unfamiliar  to  me. 

Mr.  Helms.  We  have  no  coal  mines  in  North  Carolina. 

Mr.  Williams.  Sand  and  gravel,  I  imagine,  and  probably  limestone. 

Mr.  Helms.  Yes;  I  believe  I  have  just  about  completed  my  inquiries 
of  the  Senator. 
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Mr.  President,  I  would  like  to  ask  for  the  yeas  and  nays,  but  not 
enough  Senators  are  present  in  the  Chamber  for  a  sufficient  second, 
so  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Mr.  President,  as  the  Senator  from  North  Carolina 
understands  the  situation,  we  now  have  the  amendment  of  the  Senator 
from  Utah  (Mr.  Hatch),  to  be  followed  by  the  first  amendment  sub- 
mitted by  the  Senator  from  North  Carolina,  to  be  followed  by  the 
second  amendment  submitted  by  the  Senator  from  North  Carolina. 
Eollcall  votes  have  been  requested  on  the  first  two  amendments  but 
not  on  the  third.  Is  that  correct  ? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  pend- 
ing amendment  be  laid  aside  and  that  it  be  in  order  for  the  Senator 
from  North  Carolina  to  call  up  another  amendment. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

AMENDMENT    NO.    383 

Mr.  Helms.  Mr.  President,  I  call  up  amendment  No.  383. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  North  Carolina  (Mr.  Helms)  proposes  amendment  No.  383. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  reading 
of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  98,  lines  18  through  21,  strike  out  "Such  representative  of  miners 
who  is  also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay  as  a  result 
of  his  participation  in  the  inspection  made  under  the  subsection.". 

On  page  98,  beginning  on  line  25  through  line  5  on  page  99,  strike  out  "How- 
ever, only  one  such  representative  of  miners  who  is  an  employee  of  the  operator 
shall  be  entitled  to  suffer  no  loss  of  pay  as  a  result  of  such  participation  under 
the  provisions  of  this  subsection.". 

Mr.  Helms.  Mr.  President,  I  will  be  brief.  This  amendment  would 
delete  a  provision  of  the  inspections,  investigations,  and  recordkeeping 
sections  of  the  act  which  requires  the  mine  operators  to  pay  the  cost 
of  inspections  by  their  own  employees. 

The  bill  provides  that  employees,  representing  the  miners,  may  ac- 
company Government  inspectors  during  the  inspections  of  mines, 
but  here  is  the  rub  in  that :  The  mine  operator  is  required  to  pay  his 
employee  his  full  salary  while  the  employee,  by  his  own  choice,  is  on 
the  inspection  tour.  As  written,  the  act  states  that  the  representative 
of  the  miners,  if  he  "is  also  an  employee  of  the  operator  shall  suffer 
no  loss  of  pay  as  a  result  of  his  participation  in  the  inspection." 

Mr.  President,  this  provision  would  place  a  heavy  and  unfair  burden 
on  mine  operators.  Some  companies,  I  am  advised,  have  reported  that 
there  are  as  many  as  5  inspectors  in  their  mines  at  all  times,  and  that 
MESA's  so-called  blitz  inspections  sometimes  require  20  or  more  in- 
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spectors.  Obviously,  this  provision  requires  the  operators  to  increase 
their  overhead  expenses,  enlarge  their  administrative  staff,  and  keep 
employees  on  the  payroll  who  never  produce  any  raw  materials. 

Now,  mine  operators  pay  miners  to  produce  materials  and  not, 
frankly,  to  wander  around  the  mines  with  MESA  inspectors.  From 
the  standpoint  of  what  seems  to  the  Senator  from  North  Carolina  to 
be  simple  economic  commonsense,  fairness,  and  past  experience,  em- 
ployers should  not  be  required  to  pay  one  employee  or  a  number  of 
•employees  from  whom  they  receive  no  service  in  return.  This  is  a 
subject  more  fitting  for  collective  bargaining  rather  than  congressional 
action  which,  in  fact,  may  be  congressional  meddling. 

Mr.  President.  I  yield  the  floor. 

Mr.  Javits.  Mr.  President,  we  must  oppose  this  amendment  on  be- 
half of  the  managers  of  the  bill.  Our  two  reasons  for  opposition  are: 
First,  greater  miner  participation  in  health  and  safety  matters,  we 
believe,  is  essential  in  order  to  increase  miner  awareness  of  the  safety 
and  health  problems  in  the  mine,  and  secondly,  it  is  hardly  to  be  ex- 
pected that  a  miner,  who  is  not  in  business  for  himself,  should  do  this 
if  his  activities  remain  uncompensated. 

In  addition,  there  is  the  general  responsibility  on  the  operator  of 
the  mine  imposed  by  the  bill  to  provide  a  safe  and  healthful  work- 
place, and  the  presence  of  miners  or  a  representative  of  the  miners 
accompanying  the  inspectors  is  an  element  of  the  expense  of  providing 
a  safe  and  healthful  workplace. 

It  seems  to  me  that  this  is,  by  the  way,  the  same  kind  of  a  provision 
we  have  in  OSHA,  in  the  occupational  health  and  safety  law.  We 
think  the  deletion  of  this  provision  is  quite  wrong. 

One  of  the  things  we  found  at  the  hearings,  Mr.  President,  that  all 
the  witnesses  agreed  to,  is  that  miners'  safety  consciousness  need  to  be 
materially  improved.  Indeed,  one  of  the  matters  which  was  criticized 
by  the  Comptroller  General,  was  the  matter  of  training  miners  in  sen- 
sitivity to  safety  and  health  considerations.  Indeed,  many  collective 
bargaining  agreements  establish  employee  safety  committees. 

In  the  coal  industry  a  joint  industry-union  safety  committee  has 
done  a  great  deal  to  promote  greater  safety  knowledge  and  awareness 
among  miners. 

But  we  cannot  expect  miners  to  engage  in  the  safety-related  activi- 
ties if  they  are  going  to  do  without  any  compensation,  on  their  own 
time.  If  miners  are  going  to  accompany  inspectors,  they  are  going  to 
learn  a  lot  about  mine  safety,  and  that  will  be  helpful  to  other  em- 
ployees and  to  the  mine  operator. 

In  addition,  if  the  worker  is  along  he  knows  a  lot  about  the  premises 
upon  which  he  works  and,  therefore,  the  inspection  can  be  much  more 
thorough.  We  want  to  encourage  that  because  we  want  to  avoid,  not  in- 
cur, accidents.  So  paying  the  worker  his  compensation  while  he 
makes  the  rounds  is  entirely  proper.  Indeed,  many  of  us  who,  as  politi- 
cians, go  to  factories  and  mines  are  invariably  shown  around  by  some 
member  of  management  and  some  representative  of  labor.  We  learn 
a  great  deal  from  both. 

We  think  safe  mines  are  more  productive  mines.  So  the  operator 
who  profits  from  this  production  should  share  in  its  cost  as  it  bears 
directly  upon  the  productivity  as  well  as  the  safety  of  the  mine. 
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In  the  94th  Congress  when  we  had  S.  1302,  which  did  not  become 
law,  that  bill  required  that  all  miners  participating  in  inspections  of 
the  kind  I  have  described  continue  to  get  their  compensation. 

This  bill  only  requires  one  miner  to  be  compensated  for  the  time  he 
spends  in  accompanying  the  inspector.  Other  miners  and  company 
representatives  may  accompany  inspectors  and  participate  in  the  in- 
spection. They  may  or  may  not  be  paid  by  the  operator,  but  we  insist 
that  one  miner  who  accompanies  the  inspector  should  be  paid,  and  there 
should  be  a  provision  that  at  least  one  miner  should  have  that  op- 
portunity. 

Mr.  President,  I  really  must  say  I  am  rather  surprised  by  this 
amendment.  It  seems  such  a  standard  business  practice  that  is  involved 
here,  and  such  an  element  of  excellent  employee  relations,  and  such  an 
assist  to  have  a  worker  who  really  knows  the  mine  property  go  around 
with  an  inspector  in  terms  of  contributing  to  the  health  and  safety  of 
the  operation,  that  I  should  think  it  would  be  highly  favored. 

It  seems  to  me  almost  inconceivable  that  we  could  ask  the  individual 
to  do  that,  as  it  were,  in  his  own  time  rather  than  as  an  element  in 
the  operation  of  the  whole  enterprise. 

So,  Mr.  President,  for  all  of  those  reasons,  on  behalf  of  the  managers 
of  the  bill,  I  am  constrained  to  oppose  the  amendment,  and  I  hope  the 
Senate  will  reject  it. 

Mr.  Helms.  Mr.  President,  will  the  Senator  yield  ? 

Mr.  Javits.  I  yield. 

Mr.  Helms.  Did  I  understand  the  Senator  to  say  the  operator  would 
be  required  to  pay  for  one  ? 

Mr.  Javits.  That  is  correct,  one  miner  who  accompanies  the  inspec- 
tor. That  is  all  we  say. 

May  I  read  the  section  to  the  Senator  ?  This  starts  at  page  98,  line  8  : 

"(e)  Subject  to  regulations  issued  by  the  Secretary,  a  representative  of  the 
operator  and  a  representative  authorized  by  his  miners  shall  be  given  an  op- 
portunity to  accompany  the  Secretary  or  his  authorized  representative  during  the 
physical  inspection  of  any  mine  under  subsection  (a)  for  the  purpose  of  aiding 
such  inspection  and  to  participate  in  pre-  or  post-inspection  conferences  held  at 
the  mine.  Where  there  is  no  authorized  miner  representative,  the  Secretary  or 
his  authorized  representative  shall  consult  with  a  reasonable  number  of  miners 
concerning  matters  of  health  and  safety  in  the  mine.  Such  representative  of 
miners  who  is  also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay  as  a 
result  of  his  participation  in  the  inspection  made  under  this  subsection. 

I  construe  that  to  relate  back  to  lines  9  and  10  which  speak  of  "a 
representative  authorized  by  his  miners."  That  representive  is  the  one 
referred  to  in  line  18  of  the  bill  which  relates  to  compensation  for  "such 
representative  of  miners  who  is  also  an  employee  of  the  operator."  So- 
I  believe  that  on  each  inspection  by  an  inspector  a  miner  who  is 
authorized  by  his  miners  shall  have  that  opportunity  without  loss  of 
pay. 

Then  at  the  bottom  of  page  98  there  is  an  additional  sentence.  This 
goes  on  to  read  as  follows,  and  I  think  we  should  read  the  whole 
thing : 

Such  representative  of  miners  who  is  also  an  employee  of  the  operator  shall 
suffer  no  loss  of  pay  as  a  result  of  his  participation  in  the  inspection  made  under 
this  subsection.  To  the  extent  that  the  Secretary  or  authorized  representative  of 
thp  Secretary  determines  that  more  than  one  representative  from  each  party 
would  further  aid  the  inspection,  he  can  permit  each  party  to  have  an  equal  num- 
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ber  of  such  additional  representatives.  However,  only  one  such  representative  of 
miners  who  is  an  employee  of  the  operator  shall  he  entitled  to  suffer  no  loss  of 
pay  as  a  result  of  such  participation  under  the  provisions  of  this  subsection. 

It  seems  to  me  that  this  language  makes  clear  what  the  entitlement 
provision  is  all  about. 

AMENDMENT   NO.    34  7 

The  Presiding  Officer.  The  hour  of  1 :50  p.m.  having  arrived,  under 
the  previous  order  the  Senate  will  turn  to  the  consideration  of  amend- 
ment No.  437  of  the  Senator  from  Utah  (Mr.  Hatch).  On  this  amend- 
ment there  is  a  time  limitation  of  10  minutes  to  be  equally  divided,  5 
minutes  on  each  side. 

Mr.  Hatch.  Mr.  President,  I  yield  to  the  Senator  from  South  Caro- 
lina (Mr.  Thurmond). 

Mr.  Thurmond.  Mr.  President,  I  rise  to  urge  adoption  of  the  Hatch 
substitute. 

The  Hatch  substitute  maintains  the  essential  health  and  safety  pro- 
visions of  the  bill,  but  reduces  the  governmental  redtape  and  Federal 
overregulation. 

I  strongly  endorse  the  retention  of  the  State  plan  option  and 
retention  of  MESA  within  the  Department  of  the  Interior.  The  States 
which  have  choson  to  exercise  their  State  option  have  done  a  com- 
mendable job  and  should  be  allowed  to  continue. 

MESA  has  done  a  cood  job  within  the  structure  of  the  Department 
of  the  Interior,  and  likewise,  I  see  no  need  to  transfer  its  functions  to 
the  Department  of  Ivabor. 

The  Hatch  substitute  recognizes  the  need  for  a  Federal  initiative, 
but  it  also  recognizes  the  possible  limits  of  Federal  intervention. 

Mr.  President,  I  commend  Senator  Hatch  for  his  characteristic 
analysis  of  the  pitfalls  contained  in  S.  717.  He  has  performed  a  great 
service  to  the  Senate  and  to  the  country  by  proposing  the  substitute. 
I  urge  my  colleagues  to  support  his  efforts. 

Mr.  Curtis  addressed  the  Chair. 

The  Presiding  Officer.  The  Senator  from  Utah  controls  the  time. 

Mr.  Hatch.  Mr.  President,  I  am  happy  to  yield  time  to  the  dis- 
tinguished Senator  from  Nebraska. 

Mr.  Curtis.  I  thank  my  distinguished  colleague. 

Mr.  President,  I  shall  support  the  Hatch  substitute. 

My  examination  of  the  committee  bill  indicates  that  the  existing 
law  will  be  repealed.  We  would  start  over  again  and  place  it  in  another 
agency. 

I  ask  the  distinguished  Senator  from  Utah,  Is  that  generally 
correct  ? 

Mr.  Hatch.  Yes. 

Mr.  Curtis.  Mr.  President,  no  system  of  inspection  is  perfect.  Of 
course,  there  have  been  accidents  and  happenings  which  we  all  wish 
could  have  been  avoided.  But  after  all,  the  Department  of  the  Interior 
has  had  experience  here,  they  have  built  up  a  body  of  regulations,  and 
I  am  sure  they  have  accomplished  considerable  good  and  prevented 
some  things  from  happening,  although  for  the  record  there  is  no  way 
of  determining  what  accidents  might  have  happened  if  it  had  not 
been  for  their  inspection. 
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Also,  Mr.  President,  I  believe  that  the  Department  of  the  Interior 
is  in  a  much  better  position  to  run  our  mine  inspection  than  the  De- 
partment of  Labor.  I  think  it  would  be  wrong  to  put  this  in  the  De- 
partment of  Commerce  and  have  at  least  the  inference  that  it  was  man- 
agement controlled.  I  think  to  place  it  in  the  Department  of  Labor 
also  raises  the  same  objection.  I  believe  it  should  stay  where  it  is. 

I  think  the  general  pattern  of  handling  this  proposal  by  amending 
existing  law  should  be  followed  rather  than  repealing  everything 
and  starting  over  with  a  new  department.  It  will  mean  a  delay.  It  will 
mean  confusion  as  to  what  is  going  to  be  the  regulations  and  certainly 
cannot  advance  the  cause  of  good  mine  inspection. 

I  also  point  out  that  the  record  of  the  Department  of  Labor  in  being 
fair  about  the  Occupational  Safety  Health  Act  is  not  good.  They  have 
not  done  a  good  job.  They  have  not  sent  out  qualified  inspectors.  They 
have  not  given  fair  attention  to  complaints  that  come  in. 

The  Department  of  Labor  has  not  given  consideration  to  the  prob- 
lems faced  by  small  business.  They  have  not  given  due  credit  and 
consideration  to  recommendations  by  individuals  who  know  and  who 
have  had  a  lifetime  of  experience. 

Mr.  President,  I  commend  my  distinguished  colleague  from  Utah 
for  the  amendment  he  has  been  describing. 

I  have  studied  the  provisions  of  S.  717,  and  I  am  concerned  about 
the  effects  this  legislation  would  have.  I  am  afraid  that  the  bill  would 
not  measurably  increase  the  safety  of  the  miners,  but  that  it  would 
tremendously  increase  the  bureaucratic  redtape  the  mine  operators 
must  cope  with.  I  fear  that  the  increased  cost  to  operators  would  not 
save  worker's  lives,  but  rather  cost  them  their  jobs  as  mines  are  forced 
to  close  from  the  financial  pressures. 

The  amendment  proposed  by  my  colleague  from  Utah,  by  contrast, 
strikes  a  well  thought  out  balance  between  competing,  and  equally 
legitimate  concerns. 

The  Senator  from  Utah  has  already  delivered  a  very  articulate 
overall  description  of  his  amendment,  so  I  will  not  attempt  to  recapitu- 
late his  words.  I  will  limit  myself  to  a  few  words  about  one  of  my  main 
concerns  with  regards  to  S.  717,  a  matter  which  is  successfully  resolved 
in  the  Senator's  amendment. 

One  of  the  major  problems  with  S.  717  is  the  consolidation  of  coal 
and  metal  and  nonmetallic  mining  under  an  amended  version  of  the 
Coal  Mine  Health  and  Safety  Act  of  1969.  The  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  was  enacted  by  Congress  to  attempt  to 
correct  health  and  safety  circumstances  then  in  existence  in  the  coal 
mining  industry.  The  need  for  such  legislation  was  made  apparent  by 
the  disaster  in  Farmington,  W.  Va.,  in  November  of  1968  in  which  78 
coal  miners  lost  their  lives.  In  an  effort  to  provide  the  means  whereby 
the  Federal  Government  could  correct  the  health  and  safety  problems 
then  existing  in  the  coal  mining  industry,  the  Federal  Coal  Mine  Act 
was  passed. 

Mr.  President,  the  Federal  Coal  Mine  Health  and  Safety  Act  has 
served  the  country  and  the  industry  well.  However,  there  are  short- 
comings in  the  enforcement  mechanisms  employed  in  administering 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  At  the  present 
time  there  are  ongoing  oversight  hearings  in  the  House  Subcommittee 
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on  Labor  Standards  on  the  deficiencies  and  problems  with  the  1969  act. 
It  would  certainly  appear  that  discretion  should  certainly  be  used 
when  viewing  the  possibility  of  enaction  of  S.  717.  It  would  not  seem 
appropriate,  to  say  the  least,  to  broaden  the  scope  of  this  Federal  Coal 
Mine  Health  and  Safety  Act  to  an  industry  which  has  previously 
been  regulated  pursuant  to  a  mine  safety  act  of  its  own,  at  a  time 
when  one  House  of  Congress  is  presently  looking  at  the  deficiencies 
and  problems  that  exist  with  the  Federal  Coal  Mine  Health  and  Safety 
Act. 

In  addition,  Mr.  President,  the  conditions  that  existed  prior  to  en- 
action of  the  Coal  Act  in  the  coal  industry,  do  not  now  exist,  nor  have 
they  ever  existed,  in  the  hard  rock  or  metal  and  nonmetallic  mining 
industry.  We  should  all  be  reminded  that  the  U.S.  Bureau  of  Mines 
estimates  that  254  coal  mines  were  closed  and  never  reopened  as  a 
direct  result  of  the  enforcement  mechanisms  employed  pursuant  to 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  These  closings 
came  at  a  time  when  the  price  of  coal  was  steadily  increasing,  and  had 
it  not  been  for  this  steadily  increasing  price  many  more  mines  would 
also  have  been  closed.  Unfortunately,  enaction  of  S.  717  will  un- 
doubtedly cause  many  more  hard-rock  mines  to  close. 

The  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  was  drafted 
and  passed  by  the  Congress  to  be  applicable  to  the  coal  mining  in- 
dustry only.  Now  the  Congress,  by  considering  S.  717  for  enaction,  is 
apparently  making  an  effort  to  take  this  one  substantive  law,  designed 
for  one  particular  industry,  and  apply  it  across  the  board  to  80  other 
extraction  industries. 

Mr.  President,  it  seems  that  this  measure  is  ill  timed  and  ill  con- 
ceived. If  the  true  intent  of  the  measure  is  to  upgrade  the  existing 
Federal  Metal  and  Non-metallic  Mine  Safety  Act,  then  I  suggest  that 
each  of  us  seriously  consider  the  substitute  measure,  which  is  basically 
the  same  as  H.R.  13555,  passed  by  the  House  of  Representatives  in  the 
94th  Congress.  Mr.  President,  I  would  hope  that  the  Members  of  the 
Senate  would  give  serious  consideration  to  this  measure  and  in  fact, 
enact  the  substitute  language  in  lieu  of  the  provisions  of  S.  717.  The 
substitute  measure  would  not  affect  coal  mining  or  the  1969  Federal 
Coal  Mine  Health  and  Safety  Act,  but  the  substitute  would  substan- 
tively amend  the  existing  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act  with  many  provisions  strongly  opposed  by  the  industry  during 
the  94th  Congress. 

Mr.  Hatch.  Mr.  President,  I  appreciate  the  comments  made  by  the 
two  distinguished  Senators. 

Mr.  President,  S.  717,  as  reported  from  the  Human  Resources  Com- 
mittee would  require  that  the  noncoal  mining  industry  be  regulated 
pursuant  to  provisions  of  the  Federal  Coal  Mine  Health  and  Safety 
Act.  I  disagree  with  this  approach.  It  is  a  huge  mistake,  in  my  judg- 
ment, and  let  me  say  why. 

It  has  for  many  years  been  recognized  that  although  coal  and  non- 
coal  mining  have  one  basic  similarity ;  that  is,  extraction  of  minerals 
from  the  earth,  the  similarity  just  about  ends  there.  Generally  speak- 
ing, coal  deposits  are  geologically  very  similar,  and  usually  occur  as 
flat-horizontal  deposits.  The  engineering  involved  in  coal  mining  is 
very  similar  from  seam  to  seam.  These  factors  add  up  to  the  fact  that 
the  health  and  safety  concerns  involved  in  coal  mining  are  similar  in 
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all  underground  coal  mines.  They  are  likewise  similar  in  surface  coal 
mines. 

In  noncoal  mining,  however,  nearly  every  mineable  deposit  of  valu- 
able minerals  is  unique,  requiring  unique  engineering,  and  giving  rise 
to  unique  health  and  safety  concerns.  This  is  not  to  say  that  each 
noncoal  mine  requires  custom  designed  health  and  safety  standards, 
but  it  does  point  out  the  significant  differences  between  coal  and  non- 
coal mining.  Because  of  the  differences  and  other  reasons,  the  existing 
Federal  Coal  Mines  Health  and  Safety  Act  shold  not  be  applied  to 
noncoal  mining.  Congressman  Morris  Udall,  chairman  of  the  Interior 
and  Insular  Affairs  Committee  apparently  agrees  with  this  rationale. 
As  he  stated  just  this  past  January  "I  believe  that  geologic  circum- 
stances are  considerably  different  than  fossil  fuel  extraction."  He  con- 
tinued, "We  started  out  4  years  ago  to  write  a  surface  mining  bill 
that  would  cover  all  minerals,  and  we  soon  discovered  that  the  prob- 
lems were  quite  different  and  that  you  cannot  include  the  same  kind  of 
provisions  for  both  kinds  of  mining." 

The  Federal  Coal  Mine  Health  and  Safety  Act  was  passed  as  a 
direct  result  of  the  coal  mine  disaster  in  Mannington,  W.  Va.,  in  No- 
vember 1968.  There  was  no  question  that  Congress  needed  to  enact  a 
strong  law  in  order  to  protect  the  lives  of  the  coal  miners  of  this 
country.  There  have  been  no  recent  problems  of  this  sort  in  the  non- 
coal mining  industry.  In  fact,  the  industry,  MESA,  and  the  miners 
have  together  used  the  existing  metal  and  nonmetallic  mine  safety 
law  to  prevent  such  problems. 

Congress  has  in  the  past  recognized  the  differences  between  coal  and 
noncoal  mining.  This  is  evidenced  by  the  fact  that  there  presently 
exist  two  laws,  each  designed  taking  into  consideration  the  specific 
problems  of  the  two  different  industries.  The  point  has  been  correctly 
made  that  the  existing  Metal  and  Nonmetallic  Mine  Safety  Act  is  not 
as  stringent  in  its  enforcement  provisions  as  is  the  Coal  Act. 

It  would  appear  that  an  effort  should  be  made  to  strengthen  the  en- 
forcement provisions  applicable  to  the  metal  and  nonmetallic  mining 
industry,  while  recognizing  the  inherent  differences  between  coal  and 
noncoal  mining.  My  substitute  does  exactly  that  because  it  is  a  neces- 
sary move,  in  my  view. 

My  amendemnt  would  amend  the  existing  Metal  and  Nonmetallic 
Mine  Safety  Act,  substantially  strengthening  the  substantive  provi- 
sions of  this  law,  and  would  leave  the  Federal  Coal  Mine  Health  and 
Safety  Act  alone.  Essentially,  my  amendment  is  the  same  measure  that 
was  passed  by  the  House  of  Representatives  last  year  during  the  94th 
Congress.  Many  of  the  same  areas  of  concern  in  S.  717  as  pointed  out 
by  the  distinguished  chairman  of  the  Human  Resources  Committee  are 
also  considered  in  my  amendment.  Other  areas,  while  recognized  as 
problems  in  S.  717  would  be  treated  differently  by  my  amendment. 
For  instance,  my  colleagues  should  be  aware  that  the  following  areas 
are  treated  differently  in  my  amendment  but  in  a  sounder  fashion : 

First.  S.  717  would'  repeal  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  and  amend  the  Federal  Coal  Mine  Health  Safety  Act  of 
1969,  making  the  Coal  Act  applicable  to  all  mining  operations,  includ- 
ing all  county  operated  gravel  pits.  My  substitute  on  the  other  hand 
would  simply  amend  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act, 
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Second.  S.  717  would  transfer  tlio  Mining  Enforcement  and  Safety 
Administration,  MESA,  to  the  Department  of  Labor.  My  amendment 
would  retain  the  Mining  Enforcement  and  Safety  Administration, 
MESA,  within  the  Department  of  the  Interior. 

Third.  S.  717  would  authorize  the  Secretary  to  promulgate  standards 
on  the  basis  of  any  information  available  to  him.  My  amendment 
would  require  the  Secretary,  when  promulgating  OSHA  standards 
that  he  deems  applicable  to  mining  or  milling,  to  first  subject  those 
standards  to  an  advisory  commit: 

Fourth.  S.  717  would  provide  a  period  of  30  days  for  interested  per- 
sons to  comment  on  a  proposed  rule  or  regulation.  My  amendment 
would  also  provide  a  comment  period,  however,  this  comment  period 
would  be  extended  to  60  days. 

Fifth.  S.  717  would  authorize  the  Secretary  to  require,  in  a  standard 
dealing  with  a  toxic  material  or  harmful  physical  agent,  that  a  miner 
be  reassigned  to  another  job  and  that  such  miner  shall  continue  to  re- 
ceive his  former  pay,  if  it  is  determined  that  he  may  Buffer  material 
impairment  of  health  or  functional  capacity  by  reason  of  his  exposure. 
My  amendment  would  authorize  the  Secretary  to  require  in  a  standard 
dealing  with  a  toxic  material  or  harmful  physical  agent,  that  a  miner 
be  reassigned  to  another  job,  without  loss  of  pay,  seniority  or  status,  if 
it  is  determined  that  he  may  sutler  material  impairment  of  health  or 
functional  capacity. 

Sixth.  S.  717  would  provide  an  opportunity  for  an  adversely  affected 
person  to  challenge  tlie  validity  of  a  standard  in  the  U.S.  court  of  ap- 
peals only  if  such  person  commented  or  objected  to  the  standard  as 
proposed.  My  amendment  would  provide  an  opportunity  for  an  ad- 
versely affected  person  to  challenge  the  validity  of  a  standard  in  the 
U.S.  court  of  appeals,  regardless  of  whether  he  had  commented  or  ob- 
jected to  the  proposed  standard,  or  the  grounds  on  which  he  challenges 
the  standard  were  previously  raised. 

Seventh.  S.  717  would  provide  a  variance  procedure  from  any  health 
standard  promulgated  pursuant  to  S.  717  but  not  from  standards  in 
existence  prior  to  the  effective  date  of  the  act.  My  amendment  would 
provide  a  variance  procedure  from  any  standard,  including  those  in 
existence  on  the  effective  date  of  the  act. 

Eighth.  S.  717  would  authorize  the  Secretary  of  Health,  Education, 
and  Welfare  or  his  authorized  representative  to  make  frequent  inspec- 
tions and  investigations.  My  amendment  would  require  authorization 
to  the  Secretary  of  Health,  Education,  and  Welfare  or  an  authorized 
representative  to  enter  any  mine  to  inspect  and  investigate  for  the  sole 
purpose  of  developing  improved  mandatory  health  standards. 

Ninth.  S.  717  would  provide  that  a  miner  may  request  an  inspection 
if  he  believes  that  an  imminent  danger  exists.  There  is  no  requirement 
for  immediate  notification  of  the  operator.  My  amendment  would  re- 
quire that  if  a  miner  requests  an  inspection  on  the  grounds  that  an  im- 
minent danger  exists,  he  must  notify  the  operator  of  such  request. 

Tenth.  S.  717  would  provide  that  an  inspector  shall  issue  a  citation 
to  the  operator  if  he  believes  that  a  violation  exists.  My  amendment 
would  provide  that  an  inspector  is  authorized  to  issue  a  citation  to  the 
operator  only  when  he  determines  that  a  violation  exists. 
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Eleventh.  S.  717  would  further  provide  that  an  operator  shall  be 
assessed  a  civil  penalty  of  up  to  $10,000  for  each  violation  of  any  provi- 
sion of  the  act,  or  any  standard,  rule  or  regulation  promulgated  pur- 
suant to  the  act.  My  amendment  would  provide  that  an  operator  may 
be  assessed  a  civil  penalty  of  up  to  $1,000  for  each  violation  of  any 
provision  of  the  act,  or  any  standard,  rule  or  regulation  promulgated 
pursuant  to  the  act.  My  amendment  calls  for  mandatory  civil  penalties 
for  willful  violations. 

Twelfth.  S.  717  would  eliminate  State  plans.  My  amendment  would 
retain  the  State  plan  option. 

Mr.  President,  I  am  concerned  that  if  we  are  going  to  legislate  in 
this  area,  we  do  so  in  a  fashion  that  will  truly  protect  all  the  Nation's 
miners  with  a  workable,  effective,  and  fair  safety  and  health  law.  I 
believe  my  amendment  is  a  better  approach  to  the  problems  attempted 
to  be  corrected  by  the  committee  in  many  material  respects  and  I  urge 
that  it  be  adopted  in  lieu  of  S.  717. 

Mr.  Williams.  Mr.  President,  first,  there  are  two  or  three  points  I 
wish  to  dispose  of  before  the  vote. 

On  the  question  of  transfer  of  mine  safety  and  health  from  the  De- 
partment of  the  Interior  to  the  Department  of  Labor,  there  is  a  near 
consensus  of  those  who  work  in  this  area  and  are  most  knowledgeable 
that  this  is  wise.  Certainly,  the  administration  strongly  supports  this 
tranfer,  not  just  the  Department  of  Labor,  but  the  Department  of  the 
Interior  as  well. 

Within  the  substitute  there  arc  other  omissions  that  I  think  present 
to  us  a  considerably  weakened  opportunity  to  meet  the  problems  of 
safety  and  health  in  the  mines  of  our  country. 

There  is  no  closure  order  for  patterns  of  violations  or  unwarranted 
failures  in  the  substitute.  We  have  that  in  the  committee  bill.  We  have 
it  in  the  bill  because  we  have  seen  violations  repeated.  We  have  seen 
a  pattern  of  violations,  with  citations  in  between,  but  the  violations 
persisting,  nonetheless.  Out  of  such  a  pattern  came  the  Scotia  disaster, 
to  name  just  one. 

There  is  no  requirement  for  safety  and  health  training  for  miners 
in  the  substitute.  This  is  a  very  serious  omission.  If  any  working  people 
need  such  a  measure  of  training,  it  is  people  working  in  the  most  haz- 
ardous of  all  occupations  in  our  country,  mining. 

The  list  is  quite  lon£.  I  hope  because  of  this  long  list  of  omissions 
that  this  substitute  will  be  defeated. 

Mr.  Javtts.  Mr.  President,  the  key  to  it  is  that — inspections — and 
that  is  the  key  to  this  whole  system  of  regulation.  Inspections  under 
the  Hatch  substitute  can  only  be  carried  on  for  purposes  of  developing 
improved  mandatory  health  standards  as  if  it  were  some  legislative 
committee.  The  fact  is  that  under  our  bill  inspections  must  be  carried 
on  to  obtain,  utilize,  and  disseminate  information  relating  to  health 
and  safety,  the  causes  of  accidents  and  the  causes  of  diseases  and  physi- 
cal impairments  originating  in  such  mines. 

In  other  words,  we  want  to  enforce  standards.  That  is  what  the 
executive  department  is  to  do.  They  are  not  just  to  look  into  future 
legislation  or  future  rules.  This  is  such  a  restrictive  provision  as  to  be 
at  the  very  heart  of  the  substitute.  The  substitute  should  be  stricken 
down  because  we  are  not  simply  launching  some  commission,  investi- 
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gation,  study,  or  inquiry.  What  wo  are  doing  hero  is  committing  our- 
selves to  see  that  standards  which  have  been  established  after  commis- 
sion and  court  review  are  actually  going  to  be  carried  out  and  enforced 
insofar  as  they  relate  to  health  and  safety. 

The  pattern  which  is  set  by  this  provision  of  the  Hatch  substitute 
permeates  the  amendment.  The  whole  amendment  is  designed  e 
tially  to  make  it  not  such  a  tough  regulatory  statute.  But  we  are  deal- 
ing here  with  the  lives  and  the  bodies  of  individual  miners,  half  a  mil- 
lion strong,  in  one  of  the  most  hazardous  occupations  we  have.  So  these 
inspections  which  are  going  to  be  authorized  in  a  unitary  way  under  the 
committee's  measure  should  go  forward  with  a  view  to  seeing  that 
those  mandatory  health  and  safety  standards  are  enforced. 

That  is  the  bey  to  the  situation  we  are  voting  on.  and  it  scorns  to  me 
that  there  is  no  question  about  the  right noss  of  the  committee's  ap- 
proach, if  we  are  going  to  do  anything  in  this  field. 

For  all  of  those  reasons,  Mr.  President,  I  hope  the  substitute  is 
rejected. 

Mr.  Baker.  Mr.  President,  T  believe  that  the  amendment  of  my  col- 
league from  Utah  (Mr.  Hatch)  has  a  good  deal  of  merit.  Like  him,  I 
have  not  been  persuaded  that  improved  safety  in  noncoal  mines  re- 
quires a  transfer  of  jurisdiction  from  the  Department  of  Interior  to 
the  Department  of  Labor.  On  the  contrary,  the  statistics  I  have  seen 
indicate  a  consistent  improvement  in  mining  safety  since  the  establish- 
ment of  MESA  in  10T'>.  In  addition,  T  am  not  impressed  with  the  record 
of  the  Labor  Department  in  enforcing  the  Occupational  Safety  and 
Health  Act,  and  I  am  concerned  about  the  fragmentation  of  jurisdic- 
tion over  mining  which  would  result  from  passage  of  S.  717,  along  with 
other  pending  measures  to  establish  a  Department  of  Energy  and  a 
program  to  regulate  strip  mining. 

I  do,  however,  share  the  concern  of  the  Committee  on  Human  Re- 
sources regarding  weaknesses  in  the  Coal  Mine  Health  and  Safety 
Act  and  their  possible  relation  to  several  mine  disasters  in  recent  years. 
It  is  my  understanding  that  the  House  is  now  examining  the  Coal  Act 
and  those  changes  which  need  to  be  made  in  order  to  insure  that  it 
adequately  protects  the  health  and  safety  of  miners.  I  believe  that  the 
differences  between  coal  and  hard-rock  mining  justify  separate  con- 
sideration of  legislation  relating  to  the  two  types  of  mining,  and  I 
would  hope  that,  should  the  Hatch  substitute  be  approved,  the  Senate 
will  later  turn  to  the  consideration  of  possible  amendments  to  the  Coal 
Mine  Health  and  Safety  Act. 

For  these  reasons,  I  support  passage  of  the  amendment  offered  by 
the  Senator  from  L^tah  (Mr.  Hatch) ,  which  will  retain  noncoal  mining 
regulation  within  the  Department  of  Interior  and  improve  procedures 
for  establishing  and  enforcing  standards  designed  to  protect  miners 
from  safety  and  health  hazards. 

The  Presiding  Officer  (Mr.  Anderson) .  All  time  on  the  amendment 
has  expired.  The  question  is  on  agreeing  to  the  amendment  (No.  437) 
in  the  nature  of  a  substitute  of  the  Senator  from  Utah  (Mr.  Hatch). 
On  this  question,  the  yeas  and  nays  have  been  ordered.  The  clerk  will 
call  the  roll. 

The  legislative  clerk  called  the  roll. 

Mr.  Craxstox.  I  announce  that  the  Senator  from  South  Dakota  (Mr. 
Abourezk) ,  and  the  Senator  from  Arkansas  (Mr.  McClellan)  are  nec- 
essarily absent. 
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Mr  Stevens.  I  announce  that  the  Senator  from  Oklahoma  (Mr. 
Bartlett),  and  the  Senator  from  Khode  Island  (Mr.  Chafee)  are  nec- 
essarily absent. 

The  result  was  announced— yeas  30,  nays  66,  as  follows : 

[Roll  Vote  No.  228  Leg.] 


YEAS — 30 


Allen 

Baker 

Bellmon 

Byrd,  Harry  F.,  Jr. 

Cannon 

Curtis 

Danforth 

Dole 

Domenici 

Gam 


Anderson 

Bayh 

Bentsen 

Biden 

Brooke 

Bumpers 

Burdick 

Byrd,  Robert  C. 

Case 

Chiles 

Church 

Clark 

Cranston 

Culver 

DeConcini 

Durkin 

Eagleton 

Eastland 

Ford 

Glenn 

Gravel 

Hart 


Goldwater 

Pearson 

Griffin 

Schmitt 

Hansen 

Scott 

Hatch 

Stennis 

Hayakawa 

Stevens 

Helms 

Stone 

Laxalt 

Thurmond 

Lugar 

Tower 

McClure 

Wallop 

Morgan 

Young 

NAYS — 66 

Haskell 

Moynihan 

Hatfield 

Muskie 

Hathaway 

Nelson 

Heinz 

Nunn 

Hollings 

Packwood 

Huddleston 

Pell 

Humphrey 

Percy 

Inouye 

Proxmire 

Jackson 

Randolph 

Javits 

Ribicoff 

Johnston 

Riegle 

Kennedy 

Roth 

Leahy 

Sarbanes 

Long 

Sasser 

Magnuson 

Schweiker 

Mathias 

Sparkman 

Matsunaga 

Stafford 

McGovern 

Stevenson 

Mclntyre 

Talmadge 

Melcher 

Weicker 

Metcalf 

Williams 

Metzenbaum 

Zorinsky 

NOT  VOTING 4 

Chafee 

McClellan 

Abourezk 
Bartlett 

So  Mr.  Hatch's  amendment  was  rejected. 

Mr.  Williams.  Mr.  President,  I  move  to  reconsider  the  vote  by 
which  the  amendment  was  rejected. 

Mr.  Javtts.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

The  Presiding  Officer.  The  Senate  will  now  resume  consideration 
of  amendment  Xo.  369,  as  modified,  on  which  there  is  10  minutes  of 
debate  remaining.  Who  yields  time  ? 

Mr.  Williams.  Mr.  President,  I  yield  myself  and  Senator  Javits 
5  minutes.  I  yield  to  the  Senator  from  Illinois. 

The  Presiding  Officer.  Will  the  Senate  be  in  order? 
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The  Senate  continued  with  the  consideration  of  S.  717. 

AMENDMENT  NO.    369,  AS  MODIFIED 

Mr.  Baker.  Mr.  President, a  parliamentary  inquiry. 

The  I taSID]  nc  Officer,  The  Senator  will  state  it. 

Mr.  Baker.  What  isthe  pending  business  1 

The  Prestoing  Officer.  Amendment  No.  369,  as  modified. 

Mr.  Baker.  Mr.  President,  do  I  understand  there  is  a  unanimous- 
consent  agreement  bo  proceed  for  10  minutes  of  debate  and  then  there 
will  be  a  rollcall  on  this  amendment,  as  modified? 

The  PREsmrxo  Officer.  The  Senator  is  corn 

Mr.  Baker.  I  thank  the  Chair. 

The  Presiding  (  Officer.  Whoyieldstime  I 

Mr.  II  am  -i:.  Will  the  Senator  yield  \ 

Mr.  Williams.  I  yield  to  the  Senator  from  Virginia. 

Mr.  Harrt  F.  Btrd,Jr.  Mr.  President,  I  ask  unanimous  consent  that 
John  I.  Brooks,  of  my  staff,  be  granted  the  privileges  of  the  floor 
during  the  consideration  of  the  pending  legislation. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

MrJ  Id  to  the  Senator  from  Utah. 

Mr.  HATCH.  Mr.  President.  I  ask  unanimous  consent  that  Kristine 
Iverson,  of  my  office,  be  granted  the  privileges  of  the  floor  during  the 
consideration  of  the  pendmg  legislation. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Air.  Wi;  lMS.  Very  briefly,  Mr.  President,  the  amendment  we  have 
before  us  now  would  take  from  the  legislation  its  basic  foundation  of 
national  standards  for  health  and  safety  in  the  mines  of  our  country. 

The  committee  bill  does  not  remove  any  opportunities  for  the  States 
to  do  what  they  want  in  mining  health  and  safety,  as  long  as  what  the 
States  do  is  not  inconsistent  with  our  basic  standards.  As  a  matter  of 
fact,  there  is  all  the  opportunity  in  the  world  for  States  to  improve 
on  the  minimum  Federal  standards  and  to  bring  a  larger  measure  of 
safety  protection  and  health  to  the  miners  of  their  States. 

All  of  our  experience  over  the  years  has  indicated  that  there  is  only 
one  way  we  are  going  to  be  able  to  significantly  reduce  the  deaths, 
serious  injuries,  and  much  of  the  ill  health  associated  with  mining; 
that  is  to  have  some  basic  minimum  standards  that  apply  throughout 
the  country. 

That  is  what  the  bill  does.  This  amendment  would  upset  that.  We 
still  preserve,  under  the  bill,  all  the  rights  and  opportunities  for  States 
to  do  better. 

I  yield  to  the  Senator  from  New  York. 

Mr.  Javits.  Mr.  President,  the  difficult v  with  the  position  taken  by 
my  distinguished  colleague  from  North  Carolina  is  that  he  wishes  to 
have  us  adopt  a  standard  which  is  not  up  to  the  standard  of  this  bill. 
A  reading  of  the  amendment — and  one  must  alwavs  read  the  amend- 
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ment — indicates  that  the  standards  to  be  adopted  by  the  States  in 
order  to  qualify  for  State  administration  are  only  the  mandatory 
standards  for  metallic  and  nonmetallic  mines.  Those  mandatory 
standards  for  safety  and  health  are  inadequate  and  are  stated  to  be 
indequate  by  the  report  of  the  Comptroller  General  on  June  10,  1977. 

In  addition,  the  amendment  provides  for  just  one  inspection  annu- 
ally of  each  mine,  when  the  committee  bill  requires  four  in  under- 
ground mines  and  two  in  surface  mines.  I  give  that  only  as  an  illus- 
tration of  why  we  cannot  allow  the  States  simply  to  take  over  Federal 
administration.  What  I  have  stated,  and  Senator  Williams  and  I  have 
concurred,  is  that,  by  agreement  with  the  Secretary  of  Labor,  a  State 
can  have  a  role — an  important  role,  a  critical  role — in  administering 
the  law  within  its  State,  provided  the  Federal  presence  is  preserved, 
and  that  is  all  we  ought  to  do. 

I  hope  the  amendment  is  defeated. 

Mr.  Helms.  Mr.  President,  the  issues  surrounding  State  planning 
agreements  have  been  discussed  rather  fully  on  the  floor  in  the 
absence  of  most  Senators  today.  Nevertheless,  I  shall  not  consume  a 
great  deal  of  the  Senate's  time  in  these  concluding  remarks. 

I  wish  to  emphasize  that  this  amendment  simply  seeks  to  continue 
the  successful  State  planning  agreements  that  are  presently  in  exist- 
ence under  the  Metal  Act. 

Mr.  McClure.  Mr.  President,  may  we  have  order?  I  can  scarcely 
hear  the  Senator. 

The  Presiding  Officer.  Let  us  have  order,  please. 

Mr.  Helms.  There  has  been  some  discussion  on  the  floor  today  that 
we  need  to  improve  the  health  and  safety  standards  in  the  mines.  It 
has  been  suggested  that  my  amendment  will  not  do  that.  In  response 
to  that  suggestion,  I  must  say :  Look  at  the  fine  record  of  the  State  of 
North  Carolina,  the  record  that  has  been  attested  to  by  the  distin- 
guished manager  of  the  bill  repeatedly  here  today.  We  have  achieved 
one  of  the  best  records  in  the  country  in  terms  of  health  and  safety. 
That  is  under  a  State  planning  agreement. 

The  basic  issue,  Mr.  President,  is  really  not  one  of  standards,  for 
the  States  with  planning  agreements  have  followed  and  continue  to 
follow  the  very  highest  standards.  We  all  agree  on  high  standards. 
It  is  simply  a  matter  of  who  is  going  to  assume  the  role  of  primary 
enforcement. 

If  you  like  OSHA,  Mr.  President,  you  will  love  what  we  will  be 
creatine  with  this  bill.  I  hope  Senators  will  make  no  mistake  about 
that.  This  amendment  would  simply  allow  the  States  to  enter  into 
agreements  with  the  Secretary  of  Labor  whereby  the  two  levels  of 
government.  State  and  Federal,  would  agree  on  standards  and  the 
States  would  be  responsible  for  the  enforcement.  That  is  now  the  case 
in  North  Carolina,  and  in  Utah  and  other  States.  So  the  issue,  Mr. 
President — and  let  it  not  be  obscured  and  let  it  not  be  confused — the 
issue  is  who  is  going  to  do  the  enforcing.  Who  will  have  the  police 
powers  ?  The  managers  of  the  bill  assure  us  that  the  States  can  continue 
to  inspect  under  this  act,  but  it  would  not  be  the  same  as  we  have  it  now 
under  the  Metal  Act,  because  the  Federal  Government  would  seize  the 
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primary  responsibility  for  enforcement  and  the  States  would,  at  best, 
be  in  a  tag-along  capacity.  If  Senators  understand  that,  then  I  believe 
they  will  support  the  amendment  of  the  Senator  from  North  Carolina. 

In  my  State,  we  do  not  have  Federal  inspections  as  such.  We  have 
State  inspections.  I  reiterate  :  That  is  why  the  State  of  North  Carolina 
has  one  of  the  finest  records  in  the  entire  country.  The  managers  of  the 
bill  acknowledge  that,  under  this  act,  we  shall  now  have  Federal  in- 
spection of  our  mines;  the  State  will  be  free  only  to  send  along  its  in- 
spectors— if  the  Secretary  agrees.  Indeed,  it  has  been  pointed  out  that 
North  Carolina  will  be  given  Federal  funds  to  cover  the  cost  of  the 
inspections.  Well,  the  people  of  North  Carolina  are  not  asking  for 
Federal  funds.  They  certainly  are  not  asking  for  another  level  of 
Federal  bureaucracy.  The  people  of  North  Carolina — including  the 
general  assembly  and  the  State  labor  commission  of  my  State — are 
simply  asking  to  be  left  alone,  and  that  they  not  be  burdened  with 
another  unnecessary,  undesirable  level  of  Federal  bureaucracy. 

I  urge  my  fellow  Senators  to  support  this  amendment  and  to  con- 
tinue the  successful  State  planning  agreements  that  now  exist.  We  do 
not  want  and  we  do  not  need  any  more  centralization  of  power  and 
authority  in  Washington,  D.C.  We  need  to  move  in  the  other  direction. 
Here  is  an  opportunity  for  Senators  to  stand  up  for  limited  govern- 
ment and  the  Federal  principle  of  States'  rights  that  we  hold  dear. 

I  thank  the  Chair. 

The  Presiding  Officer.  The  Senator's  time  has  expired. 

The  question  is  on  agreeing  to  the  amendment  of  the  Senator  from 
North  Carolina.  The  yeas  and  nays  have  been  ordered.  The  clerk  will 
call  the  roll. 

The  second  assistant  legislative  clerk  called  the  roll. 

Mr.  Cranston.  I  announce  that  the  Senator  from  Arkansas  (Mr. 
McClellan),  and  the  Senator  from  South  Dakota  (Mr.  Abourezk) 
are  necessarily  absent. 

Mr.  Stevens.  I  announce  that  the  Senator  from  Oklahoma  (Mr. 
Bartlett) ,  and  the  Senator  from  Michigan  (Mr.  Griffin)  are  necessarily 
absent. 

The  result  was  announced — yeas  35,  nays  61,  as  follows : 

[Rollcall  Vote  No.  229  Leg.] 


YEAS — 35 

Allen 

Eastland 

Nunn 

Bellmon 

Garn 

Packwood 

Byrd, 

Goldwater 

Roth 

Harry  F.,  Jr. 

Hansen 

Schmitt 

Cannon 

Hatch 

Scott 

Chafee 

Hayakawa 

Stennis 

Chiles 

Helms 

Stevens 

Curtis 

Laxalt 

Stone 

Danforth 

Lugar 

Thurmond 

DeConcini 

McClure 

Tower 

Dole 

Mclntyre 

Wallop 

Domenici 

Morgan 

Zorinsky 
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NAYS — 61 

Anderson 

Haskell 

Moynihan 

Baker 

Hathaway 

Muskie 

Bayh 

Heinz 

Nelson 

Bentsen 

Hollings 

Pearson 

Biden 

Huddleston 

Pell 

Brooke 

Humphrey 

Percy 

Bumpers 

Inouye 

Proxmire 

Burdick 

Jackson 

Randolph 

Byrd,  Robert  C. 

Javits 

Ribicoff 

Case 

Johnston 

Riegle 

Church 

Kennedy 

Sarbanes 

Clark 

Leahy 

Sasser 

Cranston 

Long 

Schweiker 

Culver 

Magnuson 

Sparkman 

Durkin 

Mathias 

Stafford 

Eagleton 

Matsunaga 

Stevenson 

Ford 

McGovern 

Talmadge 

Glenn 

Melcher 

Weicker 

Gravel 

Metcalf 

Williams 

Hart 

Metzenbaum 

NOT   VOTING 4 

Young 

Abourezk 

Griffin 

Bartlett 

McClellan 

So  Mr.  Helms'  amendment  was  rejected. 

Mr.  Williams.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  Stafford.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

Mr.  Thurmond.  Mr.  President,  I  ask  unanimous  consent  that  John 
McKay,  of  my  staff,  have  the  privilege  of  the  floor  during  the  consid- 
eration of  this  measure  and  votes  thereon. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

AMENDMENT   NO.    383 

The  question  occurs  on  amendment  No.  383,  by  the  Senator  from 
North  Carolina. 

The  amendment  was  rejected. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  move  to  reconsider  the  vote  by 
which  the  amendment  was  rejected. 

Mr.  Williams.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

AMENDMENT   NO.    3  84 

The  Presiding  Officer.  The  question  occurs  on  amendment  No.  384, 
by  the  Senator  from  North  Carolina. 

The  amendment  was  rejected. 

Mr.  Williams.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  Robert  C.  Byrd.  I  move  to  lay  that  motion  on  the  table. 
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The  motion  to  lay  on  the  table  was  agreed  to. 

The  Presiding  Officer.  The  bill  is  open  to  further  amendment. 

UP   AMENDMENT   NO.    492 

Mr.  McClure.  Mr.  President,  I  have  an  imprinted  amendment  at 
the  desk. 

The  Presiding  Officer.  The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows : 

The  Senator  from  Idaho  (Mr.  McClure)  proposes  an  unprinted  amendment 
numbered  492 : 

Delete  lines  14  through  25  on  page  105,  all  of  page  106,  and  lines  1  through  5  on 
page  107. 

Mr.  McClure.  Mr.  President,  I  ask  for  the  yeas  and  nays  on  this 
amendment. 

The  Presiding  Officer.  Ts  there  a  sufficient  second?  There  is  a  suf- 
ficient second. 

The  yeas  and  nays  were  ordered. 

Mr.  McClure.  Mr.  President,  this  amendment  would  delete  that 
section  of  the  bill  which  provides  that  where  the  Secretary  determines 
that  an  operator  "has  a  pattern  of  violations,"  the  Secretary  shall 
notify  the  operator  of  this  finding;  and  upon  an  inspection  within 
90  da  vs  a  fter  issuance  of  this  notice,  if  an  inspector  finds  any  violation 
of  a  standard  which  could  significantly  contribute  to  the  cause  and 
effect  of  a  mine  safety  or  health  hazard  the  inspector  "shall"  issue  a 
withdrawal  order  for  the  area  of  the  mine  affected  by  the  violation. 
Once  such  a  withdrawal  order  has  been  issued  additional  orders  will 
continue  to  be  issued  until  an  inspection  of  the  entire  mine  reveals  no 
violations  of  mandatory  health  or  safety  standards  that  could  signifi- 
cantly contribute  to  the  cause  and  effect  of  a  mine  safety  or  health 
hazard. 

Before  reading  this  bill  I  had  thought  that  the  Federal  Coal  Mine 
Health  and  Safety  Act  which  this  bill  would  replace  contained  more 
than  enough  authority  to  be  effectively  enforced,  and  in  fact  goes  far 
beyond  being  remedial  and  frankly  is  a  punitve  law.  Not  only  does 
the  Coal  Act  provide  for  mandatory  penalties  for  all  violations  but 
contains  additional  provisions  permitting  the  issuance  of  withdrawal 
orders  for  failure  to  abate  violations,  not  to  mention  the  authority  to 
issue  immediate  withdrawal  orders  for  imminent  danger.  Section  105 
(d)  of  the  Coal  Act  as  amended  by  this  bill  with  its  reference  to  pat- 
terns of  violation  represents  a  quantum  leap  in  unwarranted  Federal 
big  stick  tactics.  What  this  provision  really  means  is  that  the  Secre- 
tary's representative  or  an  inspector  can  make  an  ex  parte  decision  as 
to  what  constitutes  a  ''pattern"  of  violations  in  a  mine.  The  way  to  deal 
with  enforcement  is  not  to  throw  out  the  book  on  due  process  and  fair- 
ness, but  rather  is  to  utilize  the  mechanisms  that  exist  already  in  the 
law. 

Let  us  say  the  utilization  of  the  existing  penalty  system  does  not 
work  because  penalties  are  not  assessed  and  not  collected.  That  is  a 
failure  of  the  bureaucracy  and  our  judicial  system.  Heaping  another 
questionable  provision  such  as  this  on  top  of  the  penalty  system  is 
certainly  not  the  answer.  It  makes  no  sense  to  entrust  such  enormous 
power  to  the  bureaucracy. 
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But  let  us  look  into  this  provision  a  little  more  deeply  and  see  what 
it  means  in  practice.  As  a  practical  matter,  anyone  who  is  familiar 
with  the  mining  industry  realizes  that  it  is  virtually  impossible  to  keep 
any  mine  in  total  compliance  with  all  the  hundreds  of  regulations  at 
any  given  time.  Changing  physical  conditions,  and  just  the  very  busi- 
ness of  mining  itself  causes  equipment  failures  and  physical  changes 
in  the  mine  which  will  generate  violations  of  standards.  It  is  reasona- 
ble to  require  operators  to  do  their  utmost  to  keep  up  with  such  con- 
ditions and  keep  the  mines  in  as  safe  a  condition  as  possible  at  all  times. 
I  strongly  favor  this  approach.  However,  knowing  that  violations  will 
occur,  it  follows  that  during  any  inspection  violations  can  and  will  be 
cited.  The  next  thing  the  operator  knows  is  he  receives  notification 
that  his  mine  has  a  pattern  of  violations.  What  constitutes  a  pattern  ? 
There  is  no  provision  in  the  bill  defining  it,  or  for  an  operator  to  appeal 
his  being  cited  for  having  such  a  pattern.  After  the  operator  receives 
a  letter  of  notification  an  inspector  can  come  into  the  mine  and  in  his 
total  discretion  find  almost  any  violation  and  issue  a  withdrawal  order. 
This  in  effect  means  that  once  cited  for  having  such  a  pattern  any  vio- 
lation is  grounds  for  a  withdrawal  order  on  the  spot. 

The  fact  that  only  violations  of  mandatory  health  and  safety  stand- 
ards "which  could  "significantly  and  substantially  contribute  to  the 
cause  and  effect  of  a  mine  health  or  safety  hazard"  can  be  cited  offers 
little  flexibility. 

My  question  is  if  a  violation  could  not  significantly  and  substan- 
tially contribute  to  the  cause  and  effect  of  a  mine  health  or  safety 
hazard,  why  is  there  a  standard  in  the  first  place?  This  provision  is 
unnecessary  for  the  efficient  administration  and  enforcement  of  mine 
health  and  safety  and,  in  my  opinion,  should  be  deleted. 

I  urge  my  colleagues  to  support  the  amendment. 

I  might  ask  the  managers  of  the  bill  if  they  can  tell  me,  as  a  matter 
of  fact,  what  a  pattern  of  violations  is;  what  the  standard  is  against 
which  the  mine  operator  is  to  be  judged:  what  standard  will  the 
mine  inspector  use  in  the  enforcement  of  this  provision. 

I  submit  that  the  bill  is  entirely  silent  on  each  of  these  issues,  and  I 
think  there  is  a  substantial  question  concerning  the  due  process  of  a 
provision  that  allows  this  kind  of  mandatory — does  not  allow  it. 
but  it  provides  they  shall,  and  gives  that  inspector  that  kind  of 
arbitrary  authority  without  any  kind  of  standard  in  the  bill  itself. 

For  that  reason,  I  hope  the  Senate  will  accept  this  amendment,  if 
indeed  the  managers  of  the  bill  see  fit  not  to  accept  it  themselves. 

The  Presiding  Officer.  Who  yields  time  ? 

Mr.  Williams.  The  section  the  Senator  seeks  to  amend  here  was 
added  to  our  bill  after  consideration  of  field  inspections  and  after 
long  hearings  following  the  Scotia  mine  disaster. 

Tli is  was  the  Senator  from  Pennsylvania's  amendment,  and  it  was 
in  response  to  our  committee  findings.  Our  committee  findings  were 
just  these:  Under  the  Coal  Mine  Safety  Act  there  were  provisions 
for  the  closure  of  mines,  and  we  found  that  the  closure  orders  were 
not  resulting  in  needed  improvements. 

One  of  the  situations  was  that  which  was  discovered  at  the  Scotia 
mine  following  the  twin  disasters  that  occurred  there — two  explosions 
within  a  3-day  period. 
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Here  is  the  situation.  There  was  an  explosion  of  the  methane  gas 
in  the  mine. 

On  our  field  trips  and  then  at  our  hearings  we  looked  very  closely 
at  the  record  and  found  numerous  ventilation  citations,  we  found 
citations  because  of  inadequate  ventilation  in  that  mine,  had  been 
issued  repeatedly.  Inspectors  would  find  inadequate  ventilation,  would 
cite  the  operators.  There  would  be  an  abatement.  A  small  penalty 
would  follow,  it  would  not  be  paid  for  a  long  time  after  that,  then 
another  inspection  would  disclose  a  ventilation  violation;  again  not 
enough  air  to  carry  out  the  gas.  The  whole  cycle  would  start  again, 
with  no  permanent  protection  being  provided  to  miners. 

As  a  matter  of  fact,  I  think  the  report  shows  just  how  many  ventila- 
tion citations,  violations  of  the  law  or  standards,  were  issued  against 
the  Scotia  mine.  I  believe  it  was  more  than  60  within  2  years. 

Obviously  the  stimulant  for  complete  correction  of  this  condition 
was  not  there.  In  this  case  what  it  needed,  obviously,  was  a  closure 
order.  They  did  not  have  a  closure  order  under  law  at  that  time 
that  would  work  in  this  situation. 

This  is  the  kind  of  pattern  of  violations  that  we  saw.  We  looked 
for  a  remedy.  I  recall  the  day  in  the  committee  when  the  Senator 
from  Pennsylvania  (Mr.  Schweiker)  offered  his  amendment.  I  said 
to  myself,  "Thank  God,  I  think  we  have  the  way  to  reach  the  habitual 
violators."  I  am  sure  this  is  exceptional,  but  this  is  the  kind  of  a  pat- 
tern case  that  we  saw  in  the  twin  tragedies  that  gave  us  Scotia. 

That  is  why  this  approach  was  used.  I  feel  we  have  a  tool  here  that 
will  protect  miners  from  repeated  violations.  We  have  a  method  of 
enforcement  that  will  see  a  mine  closed  until  the  underlying  condi- 
tion is  changed,  not  just  a  cosmetic  abatement  for  a  short  period, 
but  a  basic  reworking  of  the  safety  system  within  the  mine.  Then,  of 
course,  there  will  be  true  safety  as  far  as  that  kind  of  activity  is 
concerned. 

The  violations  that  would  bring  on  notice  and  ultimately  closure 
under  this  provision  are  those  which  significantly  and  substantially 
contribute  to  a  mine  safety  and  health  hazard.  This  is  the  test  and, 
obviously,  all  of  the  possibilities  of  substantiality  for  mine  safety 
and  health  cannot  be  described  in  the  law.  But  these  are  the  tradi- 
tional words  and  the  traditional  test  of  degree  that  are  used  in  law, 
and  we  use  them  here. 

I  believe  the  Senator  from  Pennsylvania  is  in  a  conference  on  other 
legislation,  and  I  know  he  would  perhaps  want  to  be  here  to  address 
himself  to  this.  I  hope  I  have  adequately  described  what  I  knew  he 
went  through,  because  I  went  through  it  with  him. 

When  we  looked  at  that  record  of  that  one  mine,  we  said,  "By  God, 
how  could  the  inspectors  keep  it  open  for  2  years  when  the  violations 
were  repeated?"  And  the  violations  went  right  to  the  cause  of  the 
explosions,  gas  in  the  mine. 

So  I  say  to  the  Senator  from  Idaho,  that  is  what  we  tried  to  reach 
with  this  particular  provision  of  the  bill. 

Mr.  McClure.  Mr.  President,  the  able  Senator  from  New  Jersey 
has  described  one  set  of  circumstances  which  the  committee  had  in 
mind  and  which,  in  its  recitation,  certainly  I  would  agree  would  be  a 
pattern  of  violations. 
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But  would  the  Senator  agree  with  me  that  an  inspector  could  also 
.say  that  a  defect  in  the  hoist  mechanism  discovered  at  one  time,  a 
defect  in  a  dump  operation  at  another  time  a  month  later,  a  violation 
of  a  sanitation  requirement  in  the  laboratory  a  month  later,  a  violation 
of  some  ventilation  standard  a  month  later  might  also  be  deemed  by 
the  inspector,  if  he  so  desired,  to  be  a  pattern  of  violations  that  would 
justify  the  closure  of  the  mine,  because  there  are  no  standards  set  up 
in  the  bill  ?  There  is  no  definition  of  what  is  meant  by  the  pattern  of 
violations,  and  that  is  a  discretionary  matter  under  the  bill  totally 
within  the  discretion  of  the  inspector  who,  without  any  hearing,  with- 
out any  standard  by  which  it  can  be  judged  to  be  correct  or  incorrect, 
can  upon  the  discovery  after  the  notification,  the  discovery  of  any 
matter  in  violation,  issue  an  arbitrary,  ex-parts  closure  order. 

I  would  not  disagree  with  the  Senator  that  a  pattern  of  continued 
violations  might  indicate  the  necessity  of  more  stringent  action,  and 
certainly  the  Senator  from  Idaho  would  not  want  to  be  understood 
to  condone  that  kind  of  apparent  casual  disregard  or  willful  disregard 
of  the  requirements  of  mine  safety. 

But  that  is  not  what  the  bill  says,  I  say  to  the  Senator.  The  bill  does 
not  establish  those  standards.  The  bill  does  not  require  the  kind  of 
circumstances  delineated  by  the  able  Senator.  It  is  an  almost  wide  open 
and  nearly  limitless  grant  of  authority  to  an  inspector  to  do  what  he 
thinks  is  right. 

But  I  do  not  think  that  kind  of  standard  should  be  written  into  the 
law. 

Mr.  Williams.  While  the  Senator  from  Pennsylvania  is  getting 
ready  to  further  describe  what  will  follow  on  this,  I  wish  to  say  that 
we  lay  out  here  this  enforcement  tool  and  standards  will  follow, 
standards  that  will  be  promulgated  to  give  the  essence  of  the  nature 
of  the  activity  that  presents  substantial  hazard. 

I  believe  Senator  Schweiker  will  address  himself  to  that. 

Mr.  Schweiker.  I  thank  the  chairman. 

Mr.  President,  this  amendment  originated  for  two  reasons. 

First,  we  had  a  series  of  hearings  on  Scotia,  Ky.,  where  we  lost  peo- 
ple, because  there  were  repeated  violations  of  known  safety  rules  and 
there  was  a  concerted  effort  not  to  comply  with  the  law  in  case  after 
case.  We  lost  a  lot  of  men  because  someone  decided  that  they  could 
ignore  the  law. 

Second,  we  asked  for  computer  printouts  of  the  companies  that  had 
been  assessed  certain  fines  and  how  those  dollar  fines  had  been 
adjudicated. 

It  was  astounding  to  me.  There  were  sheet  after  sheet  after  sheet 
of  computer  printouts  by  some  of  the  mines  involved  where  safety 
patterns  had  been  violated. 

So,  just  getting  computer  printouts  of  the  violations  that  have 
occurred  end  on  end  alerted  me  to  the  fact  that  we  were  not  trying  to 
police  the  good  guys,  because  there  are  a  lot  of  good  guys  who  have 
complied  with  the  law,  who  met  those  standards  of  the  law  and  were 
in  good  faith  trying  to  fulfill  the  law.  But  there  were  also  a  few  who 
repeatedly  thumbed  their  noses  at  the  law,  and  that  is  exactly  what 
we  were  trying  to  address  here. 

I  agree  with  the  Senator  that  it  has  to  be  defined  and  has  to  be  spelled 
out,  and  all  I  can  say  is  obviously  legislative  intent.  But  believe  me 
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the  computer  printouts  of  violations,  rectifying  those  violations,  and 
how  they  were  used  as  a  subterfuge  not  to  comply  with  the  basic  law- 
was  the  reason  for  this  amendment. 

There  was  a  more  stringent  amendment,  frankly,  that  was  in  the 
bill  which  I  felt  went  too  far.  and  I  moved  to  strike  that  more  si  ringent 
amendment  and  put  this  in  for  some  of  the  same  reasons  about  which 
the  Senator  from  Idaho  has  expressed  concern.  Under  my  amendment 
a  clear  pattern  must  exist,  it  must  l>e  substantial,  and  it  must  poten- 
tially affect  the  person's  safety  and  health.  So,  basically,  these  are  the 
legislative  intentions  of  the  amendment.  It  does  require  that  it  be 
spelled  out.  It  does  require  that  certain  standards  be  set.  Hut  it  is  also 
quite  clear  that  we  are  only  after  the  person  who  is  thumbing  his  nose 
at  the  law  and.  believe  me,  there  are  a  number,  because  they  can  pay  a 
fine  for  10  cents  on  the  dollar,  go  on  paying  the  fine  for  in  cents  on  the 
dollar,  or  take  it  to  court  and  delay  and  delay,  and  then  the  mine  has 
an  explosion  and  people  get  killed  and  everyone  throws  his  hands  in 
the  air  and  asks  how  it  happened. 

That  is  how  it  happened,  because  people  would  not  follow  the  normal 
safety  standards  that  we  know  to  be  good  mining  practices. 

So  it  is  only  directed  against  a  few.  But  these  few  have  been  causing 
the  accidents  and  these  few  have  been  making  the  problems  for  the 
good  guvs  in  the  white  hat.-,  who  have  been  obeying  the  law,  who  have 
been  fulfilling  their  obligations  and  have  to  put  up  with  the  inspec- 
tions that  we  provide,  because  those  few  will  not  abide  by  the  law. 
They  will  not  abide,  because  at  10  cents  on  the  dollar,  whatever  the  fine 
is  adjudicated  at.  there  is  no  reason,  there  is  no  incentive,  there  is  no 
reward  for  being  a  good  guy.  They  can  be  bad  guys  and  make  out,  be- 
cause by  taking  the  short  cut.  by  paying  less  money  in  terms  of  pro- 
tecting their  people  from  the  hazards  of  the  mine,  they  can  make  out  by 
paying  10  cents  on  the  dollar  and  not  doing  the  proper  things.  It  was 
directed  against  those  people  and  those  kind  of  mines  and  those  kind 
of  conditions  that  have  caused  a  lot  of  the  accidents  and  troubles,  not 
the  ^ood  guys. 

In  fact,  the  bad  guys,  in  essence,  bring  it  about  for  the  good  guys. 
and  I  say  it  is  time  we  get  the  bad  guys  and  not  keep  hitting  the  good 
guys.  That  is  really  the  intent  of  it,  and  that  is  what  it  should  do,  and 
hopefully  that  is  what  the  standard  will  say  when  we  get  it  established. 

Mr.  McCltjre.  Mr.  President,  will  the  Senator  yield  for  a  question  ? 

Mr.  Sctiweiker.  I  vield. 

Mr.  McCltjre.  What  are  the  penalty  provisions  of  the  existing 
statute  for  violations  of  something  of  this  nature?  I  am  not  talking 
about  the  pattern ;  I  am  talking  about  individual  violations  not  under 
this  bill  but  under  existing  law. 

Mr.  ScirwErKER.  Is  the  Senator  talking  about  the  bill  as  revised  or 
the  present  law  now  ? 

Mr.  McCltjre.  The  present  law. 

At  this  point,  Mr.  Sarbanes  assumed  the  chair  as  Presiding  Officer. 

Mr.  Schwelker.  There  are  presently  civil  penalties  in  the  law  of  up 
to  $10,000  per  violation.  The  problem  has  been,  however,  that  that  may 
be  the  statute,  but  again  I  invite  the  Senator  to  look  at  the  computer 
printout  sheet,  because  the  computer  printout  sheet  shows  they  get 
slapped  a  fine  of  $100  or  $200  or  $300. 
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They  accumulate  a  whole  lot  of  them  and  go  back  in  court  and  ulti- 
mately settle  them  at  10  or  20  cents  on  the  dollar. 

Mr.  McClure.  So  this  pattern  that  the  Senator  is  referring  to,  the 
Scotia  mine,  then,  was  not  a  pattern  at  which  they  had  been  fined  $100, 
then  $500,  then  $100,  and  then  $10,000.  Ami  correct?  Even  though 
there  were  a  number  of  violations  over  a  period  of  2  years,  there  were 
very  small  penalties  assessed  rather  uniformly  over  the  entire  period. 

Mr.  Schweiker.  I  would  say  that  is  true,  plus  the  other  situation  in 
which  they  can  settle  for  10  or  20  cents  on  the  dollar. 

So  what  you  actually  assess  them  at  and  what  they  settle  for  are 
worlds  apart  and  is  part  of  the  frustration  of  dealing  with  the  act. 

Mr.  McClure.  If,  as  a  matter  of  fact,  that  is  a  pattern  of  assess- 
ment of  a  penalty,  it  is  not  simply  a  question  of  the  violation  of  the 
law ;  it  is  also  a  pattern  in  enforcement,  an  enforcement  pattern  that 
says: 

We  will  not  escalate.  We  will  not  fine.  We  will  not  utilize  the  penalties  under 
the  law. 

And  the  frustration  the  committee  feels  is  not  just  with  the  other. 
It  is  with  the  enforcement. 

Mr.  Schweiker.  Part  of  the  trouble,  and  this  is  why  there  is  a  need 
for  this  amendment,  is  that  because  some  operators  elect  to  fight  every 
$100,  $200,  or  $500  penalty;  they  tie  up  the  whole  administrationof 
the  law  in  knots  and  they  get  away  with  it,  and  this  is  the  major 
weapon  that  they  have  at  their  command.  So,  in  essence,  by  just  pro- 
testing every  penalty,  no  matter  how  small  or  how  minimal  it  is  and 
tying  up  the  enforcement  section  and  tying  up  the  legal  section,  they 
make  it  so  difficult  to  administer  the  law  that  they  are  inviting  this 
kind  of  thing. 

Mr.  McClure.  Let  me  say  to  my  good  friend  from  Pennsylvania 
that  I  understand  the  sense  of  frustration.  If  indeed  there  is  a  pattern 
of  violation  of  the  character  that  he  has  outlined  here  and  the  failure 
or  the  inability  of  the  enforcement  agency  to  enforce  the  law,  that 
does  not  mean  that  the  law  is  wrong.  It  may  mean  that  the  enforce- 
ment of  the  law  is  inadequate  and  that  may  be  what  we  should  address 
ourselves  to,  of  course. 

Mr.  Schweiker.  Let  me  paint  the  picture  a  little  more  completely.  I 
did  not  h ave  the  material  right  in  front  of  me. 

Originally,  in  the  bill  there  was  another  provision,  and  this  was  a 
provision  that  I  struck  out  and  inserted  the  amendment  that  we  are 
debating  now.  But  the  one  that  I  struck  out  said : 

Any  operator  who  willfully,  or  with  gross  negligence,  violates  a  safety  standard 
prescribed  by  or  under  this  Act,  thereby  causes  a  miner  or  miners  to  be  subjected 
to  imminent  danger,  shall  be  subject  to  a  civil  penalty  closure  order  by  the  Com- 
mission, which  order  shall  order  the  mine  closed  for  a  minimum  specified  period 
not  to  exceed  30  working  days  and  provide  that  the  mine  may  not  be  reopened, 
except  under  a  subsequent  order  and  finding  by  the  Commission  that  no  unabated 
safety  or  health  violations  exist  at  such  mine  and  provide  that  during  the  period 
of  closure  the  operator  shall  pay  the  miners  at  the  regular  hourly  rates  for  the 
hours  that  they  would  have  worked  had  the  mine  not  been  ordered  closed. 

I  took  exception  to  this  out  of  some  of  the  same  concerns  that  the 
Senator  from  Idaho  is  taking  exception  to  my  amendment.  Because 
here  was  a  situation  where  the  whim  of  the  inspector  or  an  arbitrary  or 
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capricious  act  of  an  enforcer  who  wanted  to  get  someone  could  possibly 
shut  down  a  mine  for  30  days. 

You  could  do  it  in  a  way  that  you  could  put  a  small  operator  out  of 
business. 

I  took  exception  to  that,  because  I  saw  some  dangers  in  the  way  that 
might  be  administered.  That  is  why  I  felt  that  the  inspector  ought  to 
have  the  right  to  say,  "You  cannot  go  on  and  pay  the  fines;  you  can- 
not settle  for  10  cents  on  the  dollar  while  we  go  on  citing  your  mine 
for  what  we  feel  are  serious  violations  of  the  rules." 

The  bill  put  a  tool  in  the  hands  of  the  inspectors.  I  thought  that  tool 
was  too  sharp,  too  deep,  and  too  heavy-handed,  and  I  came  up  with 
this  amendment  in  my  language,  which  simply  said  that  if  you  had  a 
pattern,  and  were  repeatedly  doing  this  kind  of  thing,  and  the  viola- 
tions wore  substantial,  then  the  inspector  has  something  to  do  about 
it.  Under  the  present  situation,  there  was  no  way  by  which  an  in- 
spector could  say,  "Stop  what  you  are  doing  or  you  are  going  to  have 
an  explosion  and  kill  a  hundred  people." 

I  want  the  Senator  to  know  I  presented  this  language  here  to  sub- 
stitute for  the  other  language,  because  I  think  it  is  clear  that  a  more 
evenhanded,  patterned  response,  and  a  more  reasonable  judgment  has 
to  be  made  under  the  new  language  as  opposed  to  the  old  language. 

I  think  we  would  be  very  remiss  if  we  did  not  give  the  inspector  some; 
way  of  saying  ''Why,  you  cannot  go  on  paying  every  fine  imposed,  and 
paying  10  cents  to  the  dollar." 

Mr.  McCta-re.  I  commend  the  Senator  on  his  substitute,  because  it  is 
obviously  better  than  the  original  language;  but  I  think  it  is  also  fair 
to  say  that  that  is  exactly  the  same  way  Congress  adopted  the  original 
OSHA  law — that  it  was  an  alternative  to  a  worse  one  adopted  by  the 
committee. 

I  would  say  to  the  Senator  from  Pennsylvania  that  I  think  we  are 
doing  precisely  the  same  thing  here.  As  we  try  to  eliminate  one  evil,  we 
are  accepting  a  lesser  evil  that  will  ultimately  prove  to  be  an  unwise 
provision. 

I  do  not  disagree  at  all  with  the  objective  of  the  Senator  from  Penn- 
sylvania, nor  that  of  the  committee,  in  trying  to  deal  with  the  ap- 
parent disregard  of  safety  rules  and  standards  and  the  apparent  con- 
tinued willful  violation  of  those  standards  by  someone  who  finds  it 
cheaper  to  violate  the  rules  and  to  fight  the  system  than  it  is  to  adopt 
reasonable  safety  precautions  and  standards. 

But  in  spite  of  that  objective,  I  do  not  think  the  language  does  that. 
The  language  certainly  gives  the  inspector  the  tool,  but  it  does  not 
say  that  the  inspector  cannot  use  that  tool  wrongfully. 

If  you  want  a  definition  of  what  is  wrong  with  much  of  our  regu- 
latory process  in  the  United  States  today,  that  is  the  definition.  It 
has  the  right  objective,  but  it  is  not  carefully  enough  delineated  in  the 
statute  to  prevent  its  abuse  by  those  who  subvert  it  to  a  different  use 
than  that  which  was  intended  in  the  minds  of  the  congressional  spon- 
sors of  the  legislation. 

There  is  no  standard  by  which  we  can  set  that  enforcement  mecha- 
nism in  being.  If,  as  a  matter  of  fact,  the  inspector  wanted  to  enforce 
the  existing  law,  he  could.  He  could  have  been  levying  fines  of  $10,000, 
and  I  will  bet  he  would  have  received  a  different  response  from  the 
owners  than  on  levying  in  a  fine  of  $100. 


1075 

Mr.  Schweiker.  Mr.  President,  if  the  Senator  will  yield.  I  would 
like  to  give  him  another  thought  on  those  $10,000  kinds  of  fines.  All 
they  do  is  go  to  court,  appeal  and  delay  and  appeal  and  delay,  and  that 
has  sometimes  gone  on  for  years. 

So  even  a  $10,000  fine  does  not  mean  much  except  an  item  on  a  court 
docket,  until  the  mine  goes  up  in  an  explosion. 

Mr.  McClure.  So  what  the  Senator  is  saying  is  that  instead  of  en- 
forcement under  the  law,  we  will  not  have  enforcement  under  the  law, 
we  will  turn  it  over  to  the  rump  process  outlined  here,  where  the  in- 
spector can  do  what  he  jolly  well  pleases,  and  the  operator  will  have  no 
rights  at  all  ? 

Mr.  Schweiker.  I  would  point  out  that  there  are  at  least  two  rights 
the  operator  has.  I  do  not  know  whether  the  Senator  followed  this 
initially  in  the  report,  or  has  not  been  told  about  it. 

First  of  all,  a  finding  has  to  be  made  that  a  repeated  violation  pat- 
tern existed,  and  that  those  violations  did  substantially  and  signif- 
icantly contribute  to  the  cause  and  effect  of  a  mine  safety  and  health 
hazard — that  is,  a  finding  of  a  substantial  and  material  nature  with 
respect  to  the  volume  of  offenses. 

Second,  he  has  two  ways  of  negating  the  finding  of  a  pattern.  First, 
if  a  violation  of  a  similar  nature  is  not  discovered  within  the  initial 
90-day  period,  his  pattern  is  considered  broken.  If  he  has  no  violation 
within  the  first  90  days,  he  is  no  longer  on  that  list.  He  can  exonerate 
himself  by  just  not  having  any  violations  in  the  90-day  period. 

Or,  a  second  way  of  getting  out  of  the  pattern  is  this:  If  at  any 
time  subsequent  to  the  issue  of  such  a  notice,  and  expiration  of  the 
initial  90-day  period,  an  inspection  reveals  no  violations  which  could 
substantially  contribute  to  the  cause  and  effect  of  a  mine  safety  and 
health  hazard,  he  is  also  out  of  the  cycle. 

So  he  can  set  the  record  straight  by  having  no  violations  within  90 
days,  but  also  by  showing  on  the  next  inspection  cycle  that  there  are 
no  violations  of  a  significant  and  substantial  nature. 

I  do  not  think  that  is  unreasonable.  We  give  them  two  ways  to  set 
the  record  straight,  and  this  is  only  after  a  past  record  of  repeated 
violations  of  health  and  safety  standards. 

Unlike  a  lot  of  other  Mickey  Mouse  regulations  and  paperwork, 
this  is  a  life  and  death  matter.  How  many  people  got  killed  at  Scotia, 
Ky.  ?  We  should  give  some  notice  of  the  fact  that  lives  are  at  stake, 
and  that  an  inspector  gets  frustrated,  because  a  lot  of  court  stays 
and  settlements  at  10  or  20  cents  on  the  dollar. 

They  can  beat  the  system,  because  it  is  imperfect.  When  you  get  to 
the  point  where  a  lot  of  people  are  killed  in  a  disaster,  I  think  someone 
should  be  able  to  say,  "Wait,  you  are  not  playing  it  straight.  You  are 
looking  out  for  the  money  you  save  instead  of  the  lives  at  stake." 

Without  this  kind  of  authority,  I  do  not  know  that  we  are  ever  going 
to  be  able  to  shut  down  a  guy  who  thumbs  his  nose  at  the  law  and  says, 
"I  don't  care  about  the  lives,  I  am  looking  at  the  bucks." 

I  think  that  is  a  very  serious  issue  here,  and  one  that  very  much 
impacts  on  whether  we  are  going  to  clean  up  our  mines  and  make 
them  safe  places  to  work. 

Mr.  McClure.  Are  there  any  other  provisions  to  the  bill  which  will 
make  closure  possible  under  any  other  circumstances  ? 
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Mr.  Schweiker.  Yes,  there  is  imminent  danger,  which  would  be,  for 
example,  if  methane 

Mr.  McCltjre.  So  it  would  not  be  correct  to  say  this  is  the  only 
way  in  which  a  mine  can  be  closed  ( 

Mr.  Schweiker.  Yes  and  no.  If  you  can  get  there  before  the  methane 
explodes,  or  have  an  inspector  there  when  the  methane  explodes,  yes. 

Mr.  Mc(  iLtram.  I  thought  the  Senator  said  this  had  been  a  repeated 
pattern  of  violations,  therefore  the  methane  had  been  there  repeatedly. 

Mr.  Schweiker.  That  is  the  point  I  am  trying  to  make. 

Mr.  McCltjre.  Well,  that,  is  the  point  I  am  trying  to  make. 

Mr.  Schweiker.  I  do  not  follow  the  Senator's  point,  because 

Mr.  McCltjre.  The  Senator  said  the  inspector  has  to  be  there  when 
the  methane  is  there,  and  the  Senator  himself  said  he  had  been  there 
repeatedly  when  the  methane  was  there,  so  that  is  no  answer  to  the 
question  that  it  cannot  be  closed  under  other  provisions  of  the  bill. 

Mr.  Schweiker.  The  point  is,  how  much  methane  is  there,  and  how 
much  over  the  level  of  tolerance?  If  he  is  onlv  near  the  tolerance  level, 
he  gets  a  warning.  If  he  is  way  over,  he  will  get  shut  down. 

There  was  repeated  number  of  small  violations,  but  most  of  them  in 
themselves  would  not  have  represented  a  prima  facie  case  for  imminent 
closure.  That  is  the  point.  One  was  a  scalpel  and  the  other  was  a 
shotgun.  I  think  we  ought  to  selectively  give  them  the  tools  so  they  do 
not  have  to  apply  across  the  board.  This  is  what  builds  up  the  redtape 
and  the  paperwork  for  the  good  guvs  who  will  not  let  a  methane  meter 
go  up  to  100  percent  danger  before  they  shut  down;  who  will  not  cheat 
on  electricity  by  turning  on  the  fans  that  ventilate  that  section  of  the 
mine  just  because  a  Federal  inspector  is  walking  through  that  section 
of  the  mine,  and  as  soon  as  the  inspector  leaves  they  turn  off  the 
fans  and  let  the  gas  accumulate.  That  is  what  this  amendment  is  going 
to  do. 

Mr.  McCltjre.  I  am  sure  the  Senator  is  correct  when  he  says  that  is 
what  it  is  designed  to  do,  but  I  am  saying  the  design  misses  the  thing 
that  he  is  trying  to  do  in  terms  of  hitting  only,  in  his  terms,  the  bad 
guy,  while  leaving  the  good  guys  alone,  I  am  not  sure  the  good  guys 
and  the  bad  guys  are  that  easily  discernible,  nor  are  they  necessarily 
going  to  be  discerned  by  the  inspector  in  exactly  the  same  way  as  the 
Senator  from  Pennsylvania  assumes  they  will  be. 

That  has  been  our  experience  under  other  inspection  statutes.  That 
is  why  OSHA  is  in  the  trouble  it  is  in  now.  That  is  why  the  floor 
manager  of  this  bill  can  say  he  was  pleased  to  see  a  change  of  adminis- 
tration of  the  OSHA,  because  the  philosophy  of  administration  is 
different.  If  Congress  had  done  the  job  that  Congress  should  have  done, 
if  Congress  had  done  the  kind  of  iob  the  people  of  this  country  have 
a  right  to  expect  the  Congress  to  do,  we  would  not  be  worrying  about 
the  philosophy  of  administration  of  the  Administrator.  That  is  part 
of  the  problem  with  this  country  today. 

It  is  easy  to  write  a  kind  of  a  general  good  idea  on  paper  and  then 
say  to  the  Administrator,  "Now,  go  out  and  do  it.  Go  out  and  do  this 
good  thing  that  I  have  in  mind  for  you  to  do." 

I  would  say  to  the  Senator  from  Pennsylvania,  I  have  no  problem 
at  all  agreeing  with  him  that  the  person  who  repeatedly  violates  in 
such  a  way  that  there  is  a  substantial  danger  to  the  health  and  safety 
of  the  miners  ought  to  be  closed  down.  But  I  would  say  to  the  Senator 
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what  he  has  done  in  this  language  is  not  to  say,  "Go  find  that  one  or 
those  few  who  do  that  and  close  them  down,"  but  simply  say  to  the 
inspector,  "You  can  close  down  any  guy  you  want  to  get.  You  can 
close  down  any  operator  for  any  pretext  you  want  under  this  lan- 
guage." 

The  Senator  says  the  language  of  the  bill  requires  a  finding.  The  fact 
of  the  matter  is  that  the  bill  does  not  require  a  finding. 

Mr.  Schweiker.  Will  the  Senator  yield  a  moment  ? 

Mr.  McClure.  I  yield. 

Mr.  Schweiker.  The  way  the  amendment  works  is  if  a  pattern  of 
substantial  violations  is  found  the  mine  is  put  on  notice.  They  are  not 
shut  down  then.  Then  after  the  next  violation  occurs,  he  can  be  shut 
down.  So  we  give  him  notice.  We  give  him  due  notice  that  his  past 
history  has  been  bad;  that  his  proclivity  for  hazardous  operation  is 
known  and  has  been  noted.  He  can  clean  the  slate  up  in  90  days  by 
good  behavior,  or  he  can  clean  it  up  on  the  next  inspection  and  show 
that  there  are  no  violations  that  exist. 

Mr.  McClure.  Let  me  say  to  the  Senator  that  if  an  inspector  wants 
to  go  into  a  mine  and  wants  to  find  a  violation,  he  can  find  a  violation. 
Will  the  Senator  agree  with  me  on  that  ? 

Mr.  Schweiker.  He  can  find  a  violation,  but  it  is  the  nature  of  the 
violation.  My  wording  very  specifically  relates  to  the  nature  of  the 
violation. 

Mr.  McClure.  The  pattern  relates  to  one  thing  and  the  subsequent 
violation  does  not.  Let  me  say  it  requires  a  notification  to  the  operator 
but  it  does  not  require  a  finding.  It  requires  only  a  notification.  That 
i9  a  totally  subjective  evaluation  on  the  part  of  the  inspector  without 
any  standards,  without  any  basis  in  law  other  than  the  fact  to  notify 
him  if  there  is  a  pattern. 

Mr.  Schweiker.  Will  the  Senator  yield  ? 

Mr.  McClure.  I  yield. 

Mi*.  Schweiker.  The  wording  says  specifically  that  such  pattern  of 
violations  must  substantially  and  significantly  contribute  to  the  cause 
and  effect  of  a  mine  safety  and  health  hazard.  It  is  not  Mickey  Mouse. 
We  are  not  talking  Mickey  Mouse  regulations  or  paperwork  things. 

Mr.  McClure.  I  do  not  assume  that  any  of  these  are  Mickey  Mouse 
regulations.  I  assume  that  all  the  standards  and  regulations  which  are 
promulgated  deal  with  the  health  and  safety  of  the  miner.  I  would 
assume  if  they  were  not,  they  would  not  be  there. 

Mr.  Schweiker.  This  is  a  litle  bit  different  from  OSHA  for  this 
reason:  In  1973,  1  out  of  every  1,500  mine  workers  was  killed  on  the 
job  or  died  from  work-related  injury.  This  compares  to  1  out  of  ever}^ 
2,800  railroad  workers,  1  out  of  every  4,000  construction  workers,  and 
we  feel  that  is  pretty  hazardous  duty,  or  1  out  of  every  12,400  workers 
covered  by  OSHA.  So  we  are  not  talking  about  1  death  out  of  12,400 
people  covered  by  OSHA.  We  are  saying  that  1  out  of  every  1,500 
miners  was  killed  on  the  job  or  died  from  a  work-related  injury.  That 
is  the  problem  we  are  dealing  with. 

I  think  that  is  a  special  case  because  of  the  high  risk,  the  high 
hazard,  and  the  high  danger.  It  does  take  some  special  remedies,  yes. 
But  T  think  my  amendment  is  a  reasonable,  moderate,  fair,  and  even- 
handed  way  of  meeting  a  very  difficult  problem. 

Mr.  McClure.  Will  the  Senator  yield  ? 
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Mr.  Sciiweiker.  I  yield. 

Mr.  McClure.  I  do  not  disagree  with  the  goal  the  Senator  seeks. 
I  think  the  amendment  he  offered  in  committee  is  superior  to  the 
original  committee  language.  I  will  say  that  again.  I  mean  it  most 
sincerely.  I  know  he  intends  this  to  be  correct.  But  I  know,  and  I  am 
sure  the  Senator  knows,  that  if  an  inspector  decides  he  wants  to  close 
down  a  mine  he  can  close  down  a  mine  under  this  provision. 

Mr.  Sciiweiker.  I  do  not  agree  with  that. 

Mr.  McClure.  The  Senator  does  not  agree  with  it? 

Mr.  Sciiweiker.  Xo. 

Mr.  McClure.  Does  the  Senator  mean  to  tell  me  that  an  inspector 
could  not  find,  in  the  last  year,  two  or  three  violations  in  a  mine  and 
send  a  notice  and  say,  ''There  is  a  pattern  of  violations  here,"  and 
following  that  go  back  into  the  mine  and  find  another  violation  \ 

If  the  Senator  believes  that,  he  has  different  experience  with  the 
administration  of  law  than  I  have. 

Mr.  Sciiweiker.  Let  me  say  if  he  really  wants  to  shut  down  the  mine 
arbitrarily  and  capriciously  he  can  use  the  imminent  danger  section. 
If  that  is  his  objective,  he  can  do  it  under  that  section. 

Mr.  McClure.  There  are  standards. 

Mr.  Sciiweiker.  There  are  standards  which  have  to  be  fought  out 
in  court.  Somebody  will  protest  the  standards  which  are  established. 

Mr.  McClure.  Is  the  Senator  suggesting  that  under  this  provision 
the  operator  can  file  in  court  to  keep  the  mine  open  even  after  a  closure 
order  has  been  filed  ? 

Mr.  Schweiker.  First  of  all,  no  closure  order  is  filed  until  after 
the  owner  is  given  notice  that  he  has  established  a  pattern  and  then 
only  if  he  has  another  violation  of  a  serious  nature  after  that.  He 
can  have  his  attorney  running  to  the  Commission  the  day  after  he  is 
told  about  anvthing  and  be  relieved  of  it,  if  he  has  a  good  case. 

Mr.  HEiNz/Will  the  Senator  yield  ? 

Mr.  Schweiker.  I  yield. 

Mr.  Heinz.  Mr.  President,  I  would  like  to  direct  a  question  to  the 
Senator  from  Pennsylvania,  if  I  may. 

As  I  understand  section  105,  it  requires  that  the  Secretary  or  his 
representative  make  a  finding  of  the  existence  in  a  mine  of  any  viola- 
tion of  a  mandatory  health  or  safety  standard  which  could  significantly 
and  substantially  contribute  to  the  cause  and  effect  of  a  mine  health  or 
safety  standard.  Is  my  understanding  correct  ? 

Mr.  Schweiker.  That  is  certainly  correct. 

Mr.  McClure.  Will  the  Senator  yield  ? 

Mr.  Heinz.  May  I  establish  another  point  ? 

Mr.  McClure.  I  want  to  establish  that  point  first.  Though  the 
answer  was  given,  I  do  not  agree  with  it. 

Mr.  Heinz.  Let  me  quote  to  my  good  friend  from  the  bill,  on  page 
106.  It  says : 

"(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has  been 
issued  pursuant  to  paragraph  (1)  of  this  subsection,  a  withdrawal  order  shall 
be  issued  by  an  authorized  representative  of  the  Secretary  who  finds  upon  any 
subsequent  inspection  the  existence  in  such  mine  of  any  violation  of  a  mandatory 
health  or  safety  standard  which  could  significantly  and  substantially  contribute 
to  the  cause  and  effect  of  a  mine  health  or  safety  hazard. 

That  is  the  section  of  the  bill  to  which  I  refer. 
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Mr.  McClure.  Kefer  back  to  section  1  and  find  similar  language. 
It  is  not  in  section  1.  The  closure  order  provision  is  in  section  1  as 
well. 

Mr.  Heinz.  But  as  I  understand  the  actual  withdrawal  order,  which 
is  tantamount  to  closure,  is  premised  on  finding,  as  I  read  this  lan- 
guage- 


Mr.  McClure.  Subsection  2  refers  to  a  subsequent  finding  of  a  sub- 
sequent violation  after  the  withdrawal  order,  and  it  being  a  continua- 
tion of  the  withdrawal  order  not  the  issuance  of  a  withdrawal  order. 

Mr.  Heinz.  Is  it  not  true,  as  I  understand  the  bill,  that  the  with- 
drawal order  can  only  be  issued  after  this  particular  finding  ? 

Mr.  McClure.  No,  that  is  not  correct.  Read  back  on  page  105, 
starting  on  line  14  and  go  through  subsection  (d)(1),  that  ends  on 
line  50,  page  106.  Under  that  section,  under  which  the  closure  order 
is  made,  there  is  no  requirement  similar  to  the  one  which  the  Senator 
has  read  in  subsection  (2).  Subsection  (2)  deals  with  another  viola- 
tion that  follows  after  the  closure. 

Mr.  Heinz.  Let  me  try  to  establish  one  other  point  in  connection 
with  subsection  (2).  That  is,  is  subsection  (2)  subject  to  judicial  re- 
view? I  ask  that  question  of  the  Senator  from  Pennsylvania  (Mr. 
Schweiker) . 

Mr.  Schweiker.  Would  the  Senator  repeat  that,  please  ? 

Mr.  Heinz.  Is  subsection  (2)  subject  to  judicial  review?  Namely, 
the  finding? 

Mr.  Schweiker.  It  is  subject  to  appeal  to  the  Commission. 

Mr.  McClure.  Meantime,  the  mine  is  closed,  I  assume.  Would  not 
the  Senator  from  Pennsylvania  (Mr.  Schweiker)  agree  that  the  mine 
is  closed  pending  that  appeal  to  the  Commission  ? 

Mr.  Schweiker.  That  is  correct. 

Mr.  Heinz.  I  thank  both  Senators  for  yielding. 

Mr.  McClure.  Would  not  the  Senator  agree. 

Mr.  Schweiker.  He  can  abate  the  violation,  of  course. 

Mr.  McClure.  Would  not  the  Senator  agree  with  me  that  the  first 
thing  that  starts  it  is  the  notice  ?  The  inspector  believes  that  there  is 
a  pattern  of  violation,  whatever  that  may  be,  and  he  gives  a  notice 
to  the  operator  ? 

Mr.  Schweiker.  The  Secretary  must  give  the  notice,  not  the  in- 
spector. It  is  all  the  way  up  to  the  Secretary. 

Mr.  McClure.  The  Secretary  delegates  that  authority  to  the  in- 
spector. I  do  not  care  how  we  want  to  slice  it. 

Mr.  Schweiker.  The  Secretary  has  to  sign  the  notice. 

Mr.  McClure.  Does  the  Senator  mean  that  Cecil  Andrus  is  going  to 
go  down  there  and  talk  to  the  inspector  and  he  is  going  to  take  the 
notice  and  run  out  to  the  operator  ? 

Mr.  Schweiker.  That  is  essentially  the  way  it  will  work. 

Mr.  McClure.  Oh,  come  on;  the  Senator  does  not  really  believe 
that.  Does  he? 

Mr.  Schweiker.  I  do. 

Mr.  McClure.  As  a  matter  of  fact,  the  inspector  will  issue  it  and 
he  will  be  given  the  authority  to  do  it.  The  Secretary  is  not  going  to 
run  down  there  and  see  if  the  inspector  is  telling  him  the  truth. 

Mr.  Schweiker.  I  think  it  is  all  a  matter  of  how  we  feel  it  is  going 
to  be  enforced. 
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Mr.  McClure.  That  matter  aside  for  a  moment,  there  is  to  be,  first, 
a  notice  given  to  the  operator. 

Mr.  Schweiker.  That  is  correct. 

Mr.  McClure.  By  the  Secretary  or  his  designated  representative. 

Mr.  S(  jiweiker.  That  is  con- 

Mr.  McClure.  That  notice  is  of  a  pattern  of  violation.  There  is  no 
finding  required;  just  the  notice  is  given. 

Would  the  Senator  from  Pennsylvania  indicate  whether  that  mut- 
ter, that  notice,  is  an  appealable  act? 

Mr.  Schweiker.  First,  let  me  say  that  the  GAO  made  a  study  of 
the  closure  orders  that  were  issued  under  current  law  and  ()T  pel 
of  the  closure  orders  that  were  issued,  in  fact,  were  abated. 

Mr.  McClure.  That  is  fine,  but  that  does  not 

Mr.  Schweikee.  Abated  while  the  inspector  was  still  there. 

Mr.  McClure.  That  is  fine,  but  that  does  not  relate  to  the  question 
at  hand  at  all.  That  is  a  nice  statistic,  but  what  does  it  have  to  do 
with  the  argument  ! 

Mr.  Schwetkhr.  It  has  something  to  do  with  the  fairness  and  equity 

of  a  closure  order. 

Mr.  McClURE.  I  thought  we  were  dealing  here  with  the  people 
who  did  not  voluntarily  abate. 

Mr.  Schweikee.  We  will  deal  with  whoever  the  Senator  wants  to 
deal  with.  I  am  not    sure  what    the  Senator  is  Baying. 

Mr.  McClure.  All  I  am  trying  to  establish  is  whether  or  not  the 
person  who  does  not  agree  that  there  has  been  a  pattern  of  violation 
has  access  to  the  courts  at   that    point. 

The  operator  gets  a  notice  that  there  is  a  pattern  of  violation. 

Mr.  Schweiker.  Not  on  the  notice,  no. 

Mr.  McClure.  So  he  does  not  have  any  access  to  the  courts  at  that 
point? 

Mr.  Schweiker.  Nothing  has  happened  to  him  yet. 

Mr.  McClure.  No,  no,  they  are  just  laying  the  groundwork  so  it 
can  happen  to  him  if  the  Senator  wants. 

Mr.  Schweiker.  Nothing  lias  happened. 

Mr.  McClure.  Following  that,  if  there  is  another  violation  and  the 
inspector  finds  that  there  is  another  violation,  there  is  an  immediate 
closure  order,  correct  ? 

Mr.  Schweiker.  That  is  correct. 

Mr.  McClure.  Does  the  operator  at  that  time  have  access  to  the 
court  % 

Mr.  Schwteiker.  He  has  access  to  the  Commission. 

Mr.  McClure.  But  not  to  the  court. 

Mr.  Schwteiker.  The  Commission  can  give  relief. 

Mr.  McClure.  That  is  not  my  question.  He  does  not  have  access  to 
the  court,  is  that  correct? 

Mr.  Schwteiker.  That  part  is  correct,  but  he  has  three  other  escape 
routes  which  the  Senator  from  Idaho  is  ignoring. 

Mr.  McClure.  But  he  cannot  go  to  the  court.  He  must  go  to  the 
Commission. 

Mr.  Schweiker.  If  he  does  not  abate  the  violation,  yes. 

Mr.  McClure.  But  from  the  standpoint  of  the  committee,  the  com- 
mittee does  not  intend  that  he  can  get  any  judicial  relief  at  that  point  ? 

Mr.  Schwteiker.  Xot  at  that  point,  but  he  has  three  other  ways  of 
getting  relief  which  the  Senator  chooses  to  ignore. 
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Mr.  McCltjre.  If  the  Senator  will  allow  me,  we  shall  get  to 
that  point  in  a  moment.  The  Senator  from  Pennsylvania  is  trying  to 
gloss  over  some  difficulties  by  saying,  oh,  there  is  some  other  way  he 
can  solve  that  problem,  so  do  not  worry  about  that. 

Mr.  Schweiker.  If  there  are  three  other  remedial  steps,  I  do  not 
see  why  the  Senator  says  we  are  glossing  over  them.  The  operator 
can  break  the  pattern  by  having  clean  inspections  during  the  initial 
90-day  period ;  he  can  break  the  pattern  by  having  a  clean  inspection 
thereafter;  or  he  can  go  to  the  Commission. 

Mr.  McClure.  Let  us  get  to  those.  All  I  am  trying  to  establish  is 
that  an  inspector  has  a  relatively  clear  discretion  to  establish,  first, 
the  pattern  of  violation  and  second,  on  the  subsequent  violation  that 
causes  the  closure. 

If  the  inspector  is  motivated  right  and  his  motives  are  pure  and 
he  wears  nothing  but  a  white  hat  and  he  is  always  on  the  right  side 
of  God  and  grace,  he  will  never  violate  that  discretion,  will  he  ? 

But  if  he  does  not  have  that  kind  of  character,  if  he  is  not  moti- 
vated in  that  manner,  he  can,  if  he  wishes  to,  operate  in  quite  a  differ- 
ent manner  under  this  bill. 

Do  not  come  back  at  me,  now,  and  say,  yes,  but  people  die.  I  know 
that.  I  know  there  are  people  that  die  in  mines,  and  I  want  to  stop 
it  just  as  much  as  the  Senator  from  Pennsylvania  does.  But  does 
that  justify  a  departure  from  the  usual  rules  in  our  society  that  a  per- 
son is  entitled  to  due  process;  that  he  is  entitled  to  a  presumption  of 
innocence  until  proven  guilty;  that  he  is  entitled  to  protect  himself 
in  the  courts,  rather  than  have  to  submit  himself  to  the  arbitrary 
discretion  of  the  bureaucracy? 

I  think  it  has  already  been  established  that  there  were  adequate 
tools  under  the  existing  law  to  deal  with  this  question.  The  only 
problem  is  that  they  have  not  been  used.  That,  I  understood  the  Sena- 
tor from  New  Jersey  to  say,  was  the  reason  for  the  new  legislation, 
because  the  old  law  was  not  being  enforced — not  because  the  old  law 
was  inadequate. 

I  have  not  heard  anybody  tell  me  that.  But  the  old  law  was  not 
being  enforced;  therefore,  we  must  establish  a  star-chamber  pro- 
ceeding in  which  there  are  no  rights  on  one  side ;  in  which  the  abuse 
of  power  that  can  be  marshaled  under  this  can  become  both  oppres- 
sive and  confiscatory. 

I  am  not  speaking  just  on  behalf  of  the  mine  operators,  I  do  not 
have  a  single  coal  mine  operator  in  my  State.  Wo  do  have  some  other 
mines  that  operate  in  my  State,  and  I  do  not  think  anybody  has  yet 
charged  them  with  the  "pattern  of  violations"  or  the  computer  print- 
outs that  the  Senator  from  Pennsylvania  made  reference  to. 

I  am  not  speaking  for  anv  of  my  constituents  when  I  say  this.  I  think 
there  is  a  fundamental  rule  of  law  that  says  we  should  not  pass  this 
kind  of  law.  If  we  are  going  to  pass  this  kind  of  law,  why  do  we  not 
just  say  that  they  can  go  out  and  do  whatever  they  think  is  good, 
because  people  die  in  mines?  That  is  what  the  committee  is  saying. 
That  is  why  I  have  suggested  that  this  language  be  stricken. 

The  Presiding  Officer.  The  question  is  on  agreeing;  to  the  amend- 
ment. The  yeas  and  nays  have  been  ordered.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Cranston.  I  announce  that  the  Senator  from  Arkansas  (Mr. 
McClellan)  is  necessarily  absent. 
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Mr.  Stevens.  I  announce  that  the  Senator  from  Oklahoma  (Mr. 
Bartlett)  and  the  Senator  from  Arizona  (Mr.  Goldwater)  are  neces- 
sarily absent. 

The  result  was  announced — yeas  21,  nays  76,  as  follows : 

[Rollcall  Vote  No.  230  Leg.] 


YEAS — 21 


Bellmon 

Cannon 

Curtis 

Domenici 

Garn 

Griffin 

Hansen 


Abourezk 

Allen 

Anderson 

Baker 

Bayh 

Bentsen 

Biden 

Brooke 

Bumpers 

Burdick 

Byrd,  Harry  F.,  Jr. 

Byrd,  Robert  C. 

Case 

Chafee 

Chiles 

Church 

Clark 

Cranston 

Culver 

Danforth 

DeConcini 

Dole 

Durkin 

Eagleton 

Eastland 

Ford 


Hatch 

Morgan 

Ilayakawa 

Roth 

Helms 

Schmitt 

Laxalt 

Scott 

Long 

Thurmond 

Lugmr 

Tower 

McClure 

Wallop 

NATS — 76 

Glenn 

Nelson 

Gravel 

Nunn 

Hart 

Pack  wood 

Haskell 

Pearson 

Hatfield 

Pell 

Hathaway 

Percy 

Heinz 

Proxmire 

Hollings 

Randolph 

Hurtdleston 

Ribicoff 

Humphrey 

Riegle 

Inouye 

Sarbanes 

Jackson 

Sasser 

Javits 

Schweiker 

Johnston 

Sparkman 

Kennedy 

Stafford 

Leahy 

Stennis 

Magnuson 

Stevens 

Mathias 

Stevenson 

Matsunaga 

Stone 

McGovern 

Talmadge 

Mclntyre 

Weicker 

Melcher 

Williams 

Metcalf 

Young 

Metzenbaum 

Zorinsky 

Moynihan 

Muskie 

NOT  VOTING 3 

Goldwater 

McClellan 

Bartlett 

So  Mr.  McClure's  amendment  was  rejected. 


AMENDMENT   NO.    3  91,   AS   MODIFIED 

Mr.  Helms.  Mr.  President,  I  call  up  my  amendment  No.  391,  as 
modified. 

The  Presiding  Officer.  The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows : 

The   Senator  from  North   Carolina    (Mr.   Helms)    proposes  an  amendment 
numbered  391,  as  modified. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  reading  of 
the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
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The  modified  amendment  is  as  follows  : 

On  page  81,  lines  14  through  15.  strike  "(without  regard  to  any  reference  in 
such  section  to  sections  556  and  557  of  such  title)" 
On  page  84,  strike  lines  4  through  7. 

The  Presiding  Officer.  The  Senator  from  Xorth  Carolina  will  sus- 
pend until  we  obtain  order  in  the  Chamber. 

Will  Senators  please  take  their  seats  and  clear  the  aisles? 

Mr.  Helms.  Mr.  President,  I  yield  to  the  distinguished  majority 
leader. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
there  be  a  20-minute  time  limitation  on  the  amendment,  to  be  equally 
divided  in  accordance  with  the  usual  form. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Air.  President,  this  amendment  would  require  the  Sec- 
retary of  Labor  to  conduct  all  hearings  under  section  102  of  the  act 
in  accordance  with  the  Administrative  Procedure  Act,  as  codified  in 
title  V.  section  554,  of  the  United  States  Code. 

As  Senators  are  aware,  the  Administrative  Procedure  Act  is  pres- 
ently followed  under  the  existing  Metal  and  Xon-metallic  Mine  Safety 
Act :  and  this  affords  some  degree  of  protection  to  the  operator,  in  that 
it  places  the  burden  of  proof  on  the  Secretary  to  show  that  a  proposed 
standard  is  actually  needed  and  is  technologically  feasible. 

In  its  present  form.  S.  TIT  sweeps  aside  the  procedural  rights  of  the 
operators  and  exposes  them  to  the  arbitrary  whim  of  the  Secretary. 
Section  10-2  of  the  act  flatly  states  : 

Hearings  required  by  this  subsection  shall  be  conducted  by  the  Secretary,  who 
may  prescribe  rules  and  make  rulings  concerning  procedures  in  such  hearings 
to  avoid  unnecessary  costs  or  delay. 

Mr.  President,  this  provision  of  the  act  gives  the  Secretary  carte 
blanche  authority  to  make  any  ruling  lie  pleases.  It  is  wholly  contrary 
to  the  most  elementary  principles  of  the  rule  of  law. 

In  fact,  it  not  only  flies  in  the  face  of  due  process,  but  it  also  discrim- 
inates against  the  operators  by  singling  them  out  for  exclusion  under 
the  Administrative  Procedure  Act. 

Mr.  President,  the  Senator  from  Xorth  Carolina  feels  that  simple 
justice  requires  that  the  operator's  rights  be  protected  in  the  same 
manner  as  others  in  proceedings  before  Federal  agencies.  This  can 
be  accomplished  simply  by  including  a  requirement  in  the  act  that 
hearings  held  under  section  102  shall  be  in  compliance  with  the  Ad- 
ministrative Procedure  Act. 

Mr.  President.  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  sufficient  second  ?  There  is  not  a 
sufficient  second. 

Is  there  a  sufficient  second  ?  There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Helms.  Mr.  President.  I  reserve  the  remainder  of  my  time. 

The  Presiding  Officer.  TVho  vields  time  ? 

Mr.  Wilmams.  Mr.  President.  I  wonder  if  I  could  inquire  of  the 
Senator  from  Xorth  Carolina.  I  heard  that  the  amendment  had  been 
modified.  I  just  wondered  whether  the  Senator  intends  to  remove  these 
hearings  from  the  rulemaking  provisions  of  the  Administrative  Pro- 
cedure Act.  The  rulemaking  provisions  are  in  section  553.  Is  it  the 
intention  of  the  Senator  from  North  Carolina  to  remove  these  hearings 
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from  the  rulemaking  provisions  of  the  Admin ist native  Procedure  Act 
and  put  them  in  the  adjudicatory  provisions  of  the  Administrative 
Procedure  Act? 

Mr.  Helms.  Not  exactly,  Mr.  President.  Let  me  refer  to  the  United 
States  Code  in  order  to  explain  the  significance  of  the  amendment.  I 
suggest  the  absence  of  a  quo  nun. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant   legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Matiiias.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Matiiias.  Mr.  President)  I  ask  unanimous  consent  that  Mr. 
Joseph  diGenova  of  my  staff  be  accorded  the  privileges  of  the  floor 
during  the  debate  on  this  measure  and  the  votes  thereon. 

The  Presiding  Officer.  Without  object  ion,  it  is  so  ordered. 

Mr.  Matmias.  Mr.  President,  I  make  a  point  of  order  that  a  quorum 
is  not  ]) resent. 

Mr.  Helms.  Mr.  President,  if  the  Senator  will  withhold 

Mr.  Mathias.  T  will  withhold  that  point  of  order. 

Mr.  HELMS.  T  believe  we  are  operating  under  a  time  agreement,  and 
I  ask  unanimous  consent  that  we  may  have  a  quorum  call  chargeable 
to  neither  side.  It  will  be  brief. 

The  Presiding;  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Mathias.  I  now  make  the  point  of  order  that  a  quorum  is  not 
present. 

Mr.  Javtts.  Mr.  President,  if  the  Senator  will  withhold 

Mr.  Matiiias.  I  withhold. 

Mr.  Javits.  Mr.  President,  I  ask  unanimous  consent  that  Chris 
Brewster  of  Senator  Danforth's  staff  may  have  the  privileges  of  the 
floor  during  the  debate  on  this  bill,  including  the  votes. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Mathias.  Mr.  President,  I  now  make  the  point  of  order  that  a 
quorum  is  not  present. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
the  order  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Robert  C  Byrd.  Mr.  President,  I  ask  unanimous  consent  to  pro- 
ceed for  3  minutes  without  the  time  being  charged  against  either  side. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 


Federal  Mine  Safety  and  Health  Amendments  Act  of  1977 

The  Senate  continued  with  the  consideration  of  S.  717. 

Mr.  Robert  C  Byrd.  Mr.  President,  I  suggest  the  absence  of  a 
quorum  without  the  time  being  charged  against  either  side. 

The  Presuming  Officer.  Without  objection,  it  is  so  ordered. 

The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 
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The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  it  be  in 
order  that  the  pending  amendment  be  laid  aside  for  about  20  minutes. 

The  Presiding  Officer  (Mr.  Glenn).  Is  there  objection?  Without 
objection,  it  is  so  ordered. 

Mr.  Helms.  I  thank  the  Chair.  Mr.  President,  I  suggest  the  absence 
of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Hatch.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

UP  AMENDMENT   NO.    49  6 

Mr.  Hatch.  Mr.  President,  I  call  up  my  imprinted  amendment  at  the 
desk,  and  ask  for  its  immediate  consideration. 

The  Presiding  Officer.  The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows : 

The  Senator  from  Utah  (Mr.  Hatch)  proposes  an  un printed  amendment  num- 
bered 496 : 

On  page  92,  lines  6-7,  strike  the  words  "because  of  extraordinary  circum- 
stances" and  substitute  the  words  "for  good  cause  shown". 

Mr.  Hatch.  Mr.  President,  the  reason  why  I  suggested  this  un- 
printed  amendment  is  that  the  way  S.  717  presently  reads,  it  would 
provide  an  opportunity  for  an  adversely  affected  person  to  challenge 
the  validity  of  a  standard  in  the  U.S.  Court  of  Appeals  only  if  such 
person  objecting  to  the  standard  has  opposed  it,  or  if  he  shows  extraor- 
dinary circumstances — both,  as  far  as  I  am  concerned,  legal  terms  of 
art. 

This  amendment  would  provide  an  opportunity  for  an  adversely  af- 
fected person  to  challenge  the  validity  of  a  standard  in  the  U.S.  Court 
of  Appeals  regardless  of  whether  he  had  commented  on  or  objected 
to  the  proposed  standard,  or  the  grounds  on  which  he  challenged  the 
standard  were  previously  raised,  so  long  as  he,  for  good  cause  shown, 
makes  out  a  case  that  he  has  not  been  heard. 

I  think  this  is  a  reasonable  amendment,  and  certainly  will  improve 
the  bill  and  make  it  a  little  better  than  it  is,  and  I  think  it  could  be 
beneficial  to  all  parties  concerned. 

I  have  reason  to  believe  that  the  manager  of  the  bill  is  prepared  to 
accept  my  amendment. 

Mr.  Williams.  Mr.  President,  I  am  happy  to  address  myself  to  this 
amendment  offered  by  the  Senator  from  Utah. 

The  provision  as  it  appears  in  the  bill,  was  one  that  could  present 
situations  of  undue  harshness  where,  for  very  good  reason,  someone 
could  not  make  a  viewpoint  known  at  the  time  of  the  standard  setting 
hearings.  There  are  a  number  of  other  situations  that  we  could  imagine 
that  would  have  shut  somebody  out,  under  the  language  of  the  bill. 
We  have  been  struggling  for  equitable  language  that  would  permit  a 
party  to  participate  in  a  judicial  review  in  these  circumstances. 

What  we  finally  arrived  at  is  to  strike  the  language  "because  of 
extraordinary  circumstances,"  and  use  the  phrase  "for  good  cause 
shown"  ? 
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Mr.  Hatch.  The  Senator  is  correct. 

Mr.  Williams.  That  impresses  me  as  a  fair  burden  for  an  individual 
( o  carry.  It  would  have  to  be  shown.  The  reasons  would  have  to  be  made 
known,  and  it  would  be  judicially  determined  whether  that  was  good 
cause  that  kept  that  individual  from  appearing  with  his  observations 
at  the  earlier  time.  Is  that  the  Senator's  intent  ? 

Mr.  Hatch.  That  is  correct.  It  would  be  determined  and  would  be 
within  the  discretion  of  the  hearing  examiner,  or,  excuse  me,  the  judges, 
whether  or  not  good  cause  has  been  shown. 

I  think  that  would  perfect  the  bill,  and  that  it  is  a  reasonable  sugges- 
tion, and  I  think  might  be  very  beneficial  from  the  standpoint  of  fair- 
ness in  the  future  to  the  person  so  affected. 

Mr.  Williams.  It  impresses  me  as  fair  in  the  circumstances.  As  I  say, 
our  provision  did  give  me  some  apprehension  that  there  could  be  a 
situation  that  would  lack  equity  and  fairness.  I  believe  this  idea  would 
help,  and  I  will  support  it.  I  would  vote  for  it;  I  do  not  think  we  even 
need  a  record  vote. 

Mr.  Hatch.  We  can  do  it  by  a  voice  vote.  I  thank  the  Senator  from 
New  Jersey. 

Mr.  Williams.  The  Senator  from  New  York  and  I  worked  on  this 
together. 

Mr.  Hatch.  I  would  like  to  hear  an  expression  of  opinion  from  the 
Senator  from  New  York. 

Air.  Javtts.  Mr.  President,  I  would  support  it,  and  will  join  with  the 
Senator  from  New  Jersey  in  approving  it  and  voting  for  it. 

We  must  realize  it  is  a  real  change  and  a  substantial  change. 

Mr.  Hatch.  That  is  correct. 

Mr.  Javtts.  "For  good  cause  shown"  does  not  require  that  the  cause 
be  extraordinary.  There  is  a  lesser  order  of  proof ;  but  I  think  it  is  justi- 
fied, considering  that  the  present  language  bars  an  objection  which 
might  otherwise  be  made  and  found  by  the  court  to  be  valid.  So  I  will 
go  with  it. 

Mr.  Hatch.  I  thank  both  our  distinguished  colleagues.  I  think  it  is 
more  helpful  to  the  little  guy  who  may  not  understand  the  full  ramifi- 
cations of  the  standards,  and  gives  him  an  opportunity  to  be  heard. 

Mr.  Whliams.  So  that  it  may  be  clear  for  the  record,  the  language  as 
amended  would  read : 

No  objection  that  has  not  been  urged  before  the  Secretary  shall  be  considered  by 
the  court,  unless  the  failure  or  neglect  to  urge  such  objection  shall  be  excused  for 
good  cause  shown. 

Mr.  Hatch.  That  is  correct. 

Mr.  Williams.  I  am  willing  to  support  it. 

Mr.  Hatch.  Mr.  President,  I  vield  back  the  remainder  of  my  time. 

The  Presiding  Officer.  Is  all  remaining  time  yielded  back  ? 

M r.  Williams.  I  yield  back  the  remainder  of  my  time. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Utah. 

The  amendment  was  agreed  to. 

Mr.  Hatch.  Mr.  President,  I  move  to  reconsider  the  vote  by  w^;^^ 
the  amendment  was  agreed  to. 

Mr.  Javtts.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

Mr.  Javtts.  Mr.  President,  I  again  suggest  the  absence  of  a  quorum. 
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The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Helms.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Helms.  Mr.  President,  a  parliamentary  inquiry. 

The  Presiding  Officer.  The  Senator  will  state  the  inquiry. 

Mr.  Helms.  What  is  the  pending  business  ? 

The  Presiding  Officer.  The  pending  business  is  the  amendment  of 
the  Senator  from  North  Carolina,  No.  391,  as  modified. 

Mr.  Helms.  On  which  the  yeas  and  nays  have  been  ordered  ? 

The  Presiding  Officer.  On  which  the  yeas  and  nays  have  been 
ordered. 

Mr.  Helms.  I  thank  the  Chair. 

Mr.  President,  I  withdraw  that  amendment  and  send  to  the  desk  an 
imprinted  amendment  which  I  ask  to  be  stated. 

The  Presiding  Officer.  Is  there  objection  to  withdrawing  the 
amendment  ? 

Without  objection,  it  is  so  ordered. 

The  amendment  was  withdrawn. 

UP  AMENDMENT  NO.  497 

The  Presiding  Officer.  The  clerk  will  state  the  amendment. 
The  second  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  North  Carolina  (Mr.  Helms)  proposes  unprinted  amendment 
No.  497. 

On  page  84,  line  7,  add  the  following  new  sentence : 

Subject  to  the  need  to  avoid  undue  delay,  the  Secretary  shall  provide  for  proce- 
dures that  will  afford  interested  parties  the  right  to  participate  in  the  hearing, 
including  the  right  to  present  oral  statements  and  to  offer  written  comments  and 
data. 

Mr.  Helms.  Mr.  President,  while  this  amendment  does  not  repre- 
sent all  that  the  Senator  from  North  Carolina  feels  should  be  included 
in  this  bill,  it  is  the  best  compromise  that  can  be  reached  between  this 
Senator  and  the  managers  of  the  bill.  I  believe  that  I  am  correct  in 
my  understanding  that  the  managers  of  the  bill  are  willing  to  accept 
this  amendment. 

Mr.  Javits.  Mr.  President,  I  wish  to  make  the  following  statement 
respecting  our  acceptance — and  we  will  accept. 

It  is  my  understanding  that  the  courts  in  reviewing  standards  pro- 
mulgated by  the  Secretary  will  be  expected  to  review  the  record  of 
the  hearing  conducted  pursuant  to  section  102(a)  of  the  bill  and  will 
determine  if  the  standard  is  reasonable  in  the  light  of  the  evidence  con- 
tained in  that  record. 

For  some  types  of  standards,  particularly  in  the  health  area,  where 
we  are  onlv  on  the  frontier  of  scientific  and  medical  knowledge,  fac- 
tual evidence  will  point  to  the  correct  standard,  but  will  not  necessarily 
be  conclusive. 

Under  these  circumstances,  the  courts  should  affirm  the  Secretary's 
standard  even  though  the  specific  factual  evidence  may  be  incomplete. 

As  the  procedure  is  set  forth  in  the  amendment  to  which  this  ex- 
planation relates,  Mr.  President,  we  are  prepared  on  the  basis  of  this 
colloquy,  if  agreeable  to  Senator  Helms,  to  accept  the  amendment. 
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Ts  that  agreeable  to  the  Senator  ? 

Mr.  Helms.  It  is  agreeable,  under  the  circumstances. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  North  Carolina. 

The  amendment  was  agreed  to. 

The  Presiding  Officer.  The  bill  is  open  to  further  amendment. 

Mr.  Javits.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Williams.  Mr.  President,  I  ask  unanimous  consent  that  the 
ord^r  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

TJNFRINTED  AMENDMENT   NO.    4  98 

Mr.  Williams.  Mr.  President,  I  send  an  amendment,  which  is  a 
technical  amendment,  to  the  desk  and  ask  that  it  be  stated. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
The  assistant  legislative  clerk  read  as  follows: 

The  Senator  from  Now  Jersey   (Mr.  Williams)   proposes  a  technical  amend- 
ment, imprinted  amendment  No.  498 : 
On  page  162,  insert  between  lines  13  and  14  the  following: 

(2)  Section  503(a)  of  such  Act  is  amended  by  striking  "and  the  Secretary 
of  Labor,". 

( >n  page  152,  line  14,  strike  "(2)"  and  substitute  "(3)". 

Mr.  Williams.  Mr.  President,  this  is  technical. 

In  carrying  forward  the  provisions  of  the  Coal  Act  into  this  bill, 
the  phrase  "and  the  Secretary  of  Labor"  was  inadvertently  retained 
from  the  present  Coal  Act. 

Under  this  bill,  when  we  referred  to  "Secretary'-  it  is  the  Secretary 
of  Labor. 

The  retained  language  "and  the  Secretary  of  Labor,"  throws  a  dif- 
ferent meaning  into  that  section.  It  should  and  will  read  after  this 
technical  amendment  "Secretary"  without  "Secretary  of  Labor." 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  New  Jersey. 

The  amendment  was  agreed  to. 

Mr.  Williams.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  McCltjre.  Mr.  President,  I  ask  unanimous  consent  that  the  or- 
der for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Church.  Mr.  President,  will  the  Senator  from  New  Jersey 
yield? 

Mr.  Williams.  I  am  happy  to  yield  to  the  Senator  from  Idaho. 

Mr.  Church.  I  wonder  if  the  distinguished  chairman  would  be  good 
enough  to  clarify  a  point  concerning  section  106(c),  the  discrimina- 
tion clause. 

It  is  my  impression  that  the  purpose  of  this  section  is  to  insure 
that  miners  will  play  an  active  role  in  the  enforcement  of  the  act  by 
protesting  them  against  any  possible  discrimination  which  they  might 
suffer  as  a  result  of  their  actions  to  afford  themselves  of  the  protection 
of  the  act. 
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It  seems  to  me  that  this  goal  cannot  be  achieved  unless  miners  faced 
with  conditions  that  they  believe  threaten  their  safety  or  health  have 
the  right  to  refuse  to  work  without  fear  of  reprisal.  Does  the  commit- 
tee contemplate  that  such  a  right  would  be  afforded  under  this  section  ? 
Mr.  Williams.  The  committee  intends  that  miners  not  be  faced  with 
the  Hobson's  choice  of  deciding  between  their  safety  and  health  or 
their  jobs. 

The  right  to  refuse  work  under  conditions  that  a  miner  believes 
in  good  faith  to  threaten  his  health  and  safety  is  essential  if  this  act 
is  to  achieve  its  goal  of  a  safe  and  healthful  workplace  for  all  miners. 
Mr.  Javits.  I  think  the  chairman  has  succinctly  presented  the  think- 
ing of  the  committee  on  this  matter.  Without  such  a  right,  workers 
acting  in  good  faith  would  not  be  able  to  afford  themselves  their  rights 
under  the  full  protection  of  the  act  as  responsible  human  beings. 

Mr.  Church.  I  thank  the  floor  managers  for  their  clarification  of 
this  matter  and  for  their  outstanding  work  on  this  very  necessary 
legislation. 

Mr.  Hansen.  Mr.  President,  I  call  the  chairman's  attention  to  the 
procedures  for  the  promulgation  of  mandatory  health  or  safety  stand- 
ards which  the  committee  has  recommended  in  section  102  of  section 
201  of  the  bill,  S.  717,  and  which  modify  the  comparable  procedures 
contained  in  the  present  Coal  Mine  Health  and  Safety  Act  and  the 
Metal  and  Nonmetallic  Mine  Safety  Act  of  1966.  I  ask  the  chairman 
if  he  concurs  with  my  understanding  of  the  intent  of  the  bill  with  re- 
spect to  the  procedures  which  apply  when  the  Secretary  is  requested  to 
hold  a  hearing  on  written  objections  to  a  proposed  standard  which 
have  been  filed  by  an  "interested  person"  under  section  102(a)  (3)  of 
section  201  of  the  bill. 

I  am  referring  now  to  a  hearing  that  is  held  on  a  proposed  stand- 
ard to  consider  written  objections  to  the  standard  which  have  been 
filed  either  by  mine  employees  or  by  a  mine  operator. 

Does  the  chairman  concur  with  my  understanding  that  in  this  hear- 
ing the  Secretary  may  present  his  evidence  by  oral  or  documentary 
testimony  and  may  offer  rebuttal  evidence  and  that  other  persons  par- 
ticipating are  likewise  entitled  to  present  oral  or  documentary  evi- 
dence and  to  submit  rebuttal  evidence  ? 

Mr.  Williams.  The  Senator's  statement  is  correct.  The  Secretary 
and  the  other  participants  have  the  same  rights  in  regard  to  the  sub- 
mission of  evidence  to  support  their  viewpoints,  subject  to  the  Secre- 
tary's authority  which  shall  not  be  exercised  arbitrarily  to  provide 
for  the  exclusion  of  irrelevant  or  unduly  repetitious  evidence. 

Mr.  Hansen.  And  the  same  applies  with  respect  to  each  party's 
rights  to  conduct  such  cross-examination  of  the  other  party's  witnesses 
as  may  be  required  for  a  full  and  true  disclosure  of  the  facts,  that  is 
both  the  Secretary  and  the  person  objecting  may  cross-examine  the 
witnesses  of  the  other  party. 

Mr.  Williams,  That  is  entirely  correct,  subject  to  the  right  to  in- 
clude unduly  repetitious  cross-examination. 

Mr.  Hansen.  I  take  it,  then,  that  I  am  correct  in  stating  that  the 
hearings  on  objections  to  standards  afford  an  opportunity  to  perfect 
the  standards  so  as  to  provide  the  maximum  protection  for  the  health 
and  safety  of  the  mine  employees.  If  the  evidence  developed  by  the 
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Secretary  at  the  hearing  or  otherwise,  establishes  that  a  standard 
should  be  modified  or  not  published,  the  Secretary  would  be  expected 
to  adhere  to  the  lessons  of  the  evidence.  If  the  evidence  establishes  a 
proper  basis  for  publication  of  the  standard  without  modification,  the 
Secretary  would  then  of  course  be  expected  to  publish  the  standard 
as  initially  proposed. 

Mr.  Williams.  The  Senator's  statement  is  an  accurate  reflection 
of  the  intent  of  the  bill. 

Mr.  Hansen.  Finally,  and  to  sum  up  all  that  has  been  referred  to  in 
my  previous  questions,  does  the  chairman  concur  with  my  understand- 
ing that  the  hearings  on  proposed  mandatory  standards  are  intended 
to  assure  that  all  written  objections  to  proposed  health  or  safety  stand- 
ards shall  be  carefully  considered  by  the  Secretary,  so  that  the  final 
standards  shall  be  sound  and  effective  standards. 

Mr.  Williams.  The  Senator  is  correct  and  I  do  concur  with  his 
statement. 

Mr.  Church.  Mr.  President,  will  the  Senator  yield  ! 

Mr.  Williams.  I  am  happy  to  yield  to  my  colleague  from  Idaho. 

Mr.  Church.  There  has  been  a  great  deal  of  discussion  about  the 
transfer  of  mine  safety  functions  from  the  Department  of  Interior  to 
the  Department  of  Labor  contemplated  by  this  bill. 

Industry  representatives  have  alluded  to  the  fact  that  a  transfer 
will  bring  MESA  under  the  administrative  control  of  OSHA.  I  do 
not  believe  that  this  is  the  case  and  I  wonder  if  the  distinguished 
chairman  might  enlighten  those  who  are  not  aware  of  the  provisions 
of  this  bill  which  insure  the  independence  of  mine  safety  enforcement 
from  other  occupational  health  and  safety  functions. 

Mr.  Williams.  I  am  very  happy  to  do  so.  As  the  Senator  knows,  all 
functions  and  responsibilities  of  the  Secretary  of  the  Interior  in  the 
area  of  mine  safety  and  health  are  transferred  to  the  Secretary  of 
Labor  except  for  limited  research  and  education  functions. 

A  mining  enforcement  agency  under  a  new  Assistant  Secretary  to 
administer  the  new  enforcement  and  safety  administration  is  estab- 
lished and  an  independent  Mine  Safety  and  Health  Review  Commis- 
sion is  created  to  review  orders,  citations,  and  penalties. 

In  short,  the  enforcement  and  administration  of  mine  health  and 
safety  will  be  totally  independent  of  OSHA.  Any  suggestion  that 
we  are  going  to  lump  mine  safety  into  industrial  safety  is  wrong.  We 
have  a  clear  and  precise  vertical  separation  in  this  bill.  OSHA  and 
IVIES  A  are  clearly  separate  even  though  they  are  located  in  one  De- 
partment of  Government.  There  will  not  be  any  mixing  of  responsi- 
bilities between  the  two  agencies. 

I  hope  that  this  fear  has  been  laid  to  rest. 

Mr.  Church.  I  thank  my  colleague  from  New  Jersev  for  his  helpful 
summary  of  the  provisions  of  this  legation  which  firuarantee1  the 
independence  of  mine  safety  enforcement  from  industrial  health  and 
safety  functions. 

amendment  no.  4  01 

Mr.  McClure.  Mr.  President,  I  call  up  amendment  No.  401. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
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The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Idaho  (Mr.  McClure)  proposes  amendment  numbered  401 : 

On  page  95,  lines  9  and  10,  strike  out  the  words  "or  other  occurrences". 

Mr.  McClure.  Mr.  President,  I  will  be  very  brief  in  my  discussion 
of  this  amendment.  .  _    . 

The  purpose  of  the  amendment  is  clear  and  relatively  smiple.  It  is 
merely  to  clear  up  what  I  think  is  the  obvious  intent  of  this  particular 
provision  of  the  bill.  .         .    . 

Apparently,  from  my  reading  of  the  bill  and  my  discussion  with  the 
authors  of  the  bill,  the  intent  is  to  provide  that  the  Secretary  may 
require  the  attendance  and  testimony  of  witnesses  and  the  production 
of  evidence  under  oath  only  during  his  investigation  of  accidents. 
However,  the  inclusion  of  the  words  "other  occurrences"  does  in  fact 
indicate  that  an  inspector  or  the  Secretary  may  require  the  attendance 
and  testimony  of  witnesses  and  the  production  of  evidence  under  oath 
during  an  inspection. 

I  think  that  is  a  wholly  unintended  result  of  the  legislation,  from 
my  conversation. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  at  this  point? 

Mr.  Williams.  The  Senator  from  Idaho  has  the  floor. 

Air.  McClure.  I  am  happy  to  yield. 

Mr.  Javits.  I  think  the  difficulty  is  caused  by  the  inartistic  language, 
not  by  the  purpose.  Let  me  try  to  analyze  it  with  the  Senator. 

"In  making  his  investigations  of  accidents" — and  if  the  Senator 
stopped  there,  he  would  have  to  say  "relating  to  safety  in  a  mine."  That 
would  have  a  direct  connection — accidents  and  safety. 

What  about  health?  For  example,  this  bill  covers  uranium  mines. 
What  would  be  done  about  radioactivity  ?  So  some  word  has  to  be  used 
other  than  "accident." 

I  think  "occurrences"  is  a  poor  word.  We  have  used  "circumstances 
relating  to  health"  because  what  is  essential  to  properly  interpret  "oc- 
currences" is  the  phrase  "relating  to  health  or  safety  in  a  mine  under 
the  act." 

So  I  thoroughly  agree  with  the  Senator.  There  may  be  no  occurrence 
whatsoever,  but  insidious  influences  may  be  killing  a  worker,  without 
any  occurrence.  That  is  the  thing  that  I  think  the  language  should 
take  care  of. 

Therefore,  for  myself,  I  would  say  that  an  exact  description  would 
be:  "In  making  his  investigation  of  accidents  relating  to  safety  or 
other  circumstances  relating  to  health  in  a  mine  under  this  act,  the 
Secretary  may."  That  is  really  the  literal  meaning  of  what  we  are  talk- 
ing about. 

Air.  McClure.  I  thank  the  Senator  from  New  York,  because  I  agree 
that  the  word  "accident"  may  not  be  held  to  cover  the  conditions  that 
are  hazardous  to  health.  Under  those  conditions  where  there  is  an 
ongoing  circumstance,  it  may  require  an  investigation  including  the 
subpenaing  of  witnesses. 

I  would  have  no  objection  if  the  amendment  were  so  modified,  and 
I  would  accept  that. 

Mr.  Javits.  I  like  the  Senator's  word  better  than  mine.  I  used  the 
word  "circumstances,"  and  the  Senator  used  the  word  "conditions." 
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Let  us  strike  "occurences"  and  insert  "conditions."  So  the  amendment 
would  read  "or  other  conditions  relating  to  health  or  safety." 

Mr,  McClure.  And  along  with  that 

Mr.  Javits.  With  the  explanation  I  have  just  made. 

Mr.  McClure.  With  the  explanation  and  legislative  history  that 
it  is  to  be  so  ordered  and  so  confined  in  the  administration  of  the  act. 

Mr.  Javits.  That  suits  me,  if  it  suits  Senator  Williams. 

Mr.  Williams.  That  is  fine. 

Mr.  Javits.  The  amendment  should  be  modified  to  strike  the  word 
"occurrences"  and  insert  the  word  "conditions." 

The  Presiding  Officer  (Mr.  Abourezk).  Does  the  Senator  wish 
to  make  that  modification  ? 

Mr.  McClure.  I  make  that  modification. 

The  Presiding  Oficer.  The  amendment  is  so  modified. 

The  question  is  on  agreeing  to  the  amendment  as  modified. 

The  amendment,  as  modified,  was  agreed  to. 

Mr.  McClure.  Mr.  President,  I  thank  the  managers  of  the  bill,  and 
I  appreciate  the  assistance  of  the  Senator  from  New  York. 

AMENDMENT   NO.    402 

Mr.  McClure.  Mr.  President.  I  call  up  amendment  Xo.  402. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Idaho  (Mr.  McClure)  proposes  amendment  No.  402: 
On  page  83.  line  9.  insert  after  the  words  "such  mission."  the  words  "The 
Secretary  shall  conduct,  and  publish  the  results  of,  a  cost-benefit  study  in  con- 
nection with  any  standards  proposed  under  this  section.". 

Mr.  McClure.  Mr.  President,  this,  again,  is  merely  a  self-explana- 
tory amendment.  In  order  to  provide  appropriate  safeguards  against 
the  promulgation  of  rules  for  the  promulgation  of  safety,  a  cost-benefit 
study  should  be  made  for  every  standard  proposed.  This  cost-benefit 
study  would  benefit  the  Secretary  as  well  as  the  industry  by  showing 
that  a  standard  not  only  is  technologically  feasible  under  existing  tech- 
nology but  also,  from  a  cost  standpoint,  is  a  solid  investment. 

Those  standards  which  do  not  provide  sufficient  benefits  should  not 
be  promulgated.  The  absence  of  a  required  cost-benefit  study  in  the 
promulgation  of  standard  proposed  under  this  section — or  at  least 
an  inflationary  impact  study — could  lead  to  many  proposed  standards 
which  are  not  necessary  at  all.  Any  standard  actually  deserving  of 
promulgation  would  have  no  problems  meeting  the  requirement. 

It  seems  to  me  that  we  are  not  simply  involved  in  measuring  eco- 
nomics. I  do  not  want  to  be  understood  as  suggesting  that.  But  there 
should  be  some  study  that  shows  that  there  is  a  reasonable  relationship 
beween  the  cost  of  doing  what  is  set  forth  and  the  benefits  to  be 
attained  by  doing  it. 

I  would  be  happy  to  yield  to  the  managers  of  the  bill  for  any  com- 
ment they  might  wish  to  make.  I  would  hope  they  would  see  fit  to 
accept  the  amendment. 

Mr.  Williams.  Part  of  this  amendment  was  offered  yesterday,  the 
required  cost-benefit  study  was  part  of  Senator  Schmitt's  amendment. 

Mr.  McClure.  It  was  only  a  part  of  it. 
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Mr.  Williams.  The  economic  impact  was  the  other  part.  Again  this 
is  a  matter  that  we  pondered  in  the  committee.  I  know  there  is  a 
feeling  that  wherever  possible,  when  we  are  creating  any  new  demands 
under  law,  we  should  know  the  relationship  of  the  cost  and  the  benefit 
to  be  gained. 

In  this  particular  area  we  are  dealing  with  safety  and  health  in 
the  most  hazardous  occupation.  It  is  indeed  very  difficult  to  feel  that 
we  can,  with  any  reliability  and  in  any  reasonable  time  determine  the 
benefit  and  match  that  with  the  cost  of  any  standard  that  is  designed 
to  save  a  maximum  of  lives  and  prevent  disabling  injuries. 

It  is  a  very  difficult  proposition,  even  though  worthy,  if  you  can 
arrive  at  it. 

Mr.  McClure.  Mr.  President,  will  the  Senator  yield  on  that  point  ? 

Mr.  Williams.  Yes. 

Mr.  McClure.  I  realize  it  is  difficult  and  I  realize  it  would  not  be 
talking  about  a  cost-benefit,  economic  cost  on  one  side  and  economic 
benefit  on  the  other  side,  and  come  up  with  a  ratio  as  we  do  in  public 
works  projects. 

But  what  I  envisage  is  that  the  people  who  are  promulgating  the 
rules  would  say,  "This  is  what  we  anticipate  the  cost  will  be  and  this 
is  what  we  anticipate  will  be  accomplished  by  the  rule  in  terms  of  re- 
duction of  accidents,  in  reduction  of  loss  of  life."  So  they  could  at  least 
set  forth  not  in  dollar  equivalency  but  some  idea  of  what  it  is  they 
think  will  be  attained  by  it  and  what  its  cost  will  be  so  that  there  is 
some  standard  by  which  it  is  made  in  order  to  at  least  inhibit  the  tend- 
ency to  put  in  what  some  people  might  otherwise  think  were  frivolous 
rules. 

Mr.  Willlims.  Again  I  have  a  feel  for  all  the  Senator  is  suggesting. 
The  difficulty  of  standard-setting  is — well,  we  all  wish  we  could  de- 
scribe this,  I  am  sure.  But,  it  is  difficult  to  put  a  value  on  the  lives  that 
we  may  save  with  a  standard.  If  there  were  a  way  to  do  it,  I  am  sure 
we  would. 

I  will  look  to  my  ranking  member  here,  the  Senator  from  New  York, 
who  is  already  on  retainer  here  as  the  New  York  lawyer  on  this  bill, 
and  maybe  we  can  call  on  him  to  justify  some  of  that  retainer  in  this 
area,  too.  [Laughter.] 

Mr.  Javtts.  Well,  Mr.  President,  you  cannot  overuse  your  lawyer. 
[Laughter.]  But  it  does  strike  me  that  this  is  an  amendment  which 
we  cannot  take,  for  this  reason :  What  it  really  calls  for  is  a  cost-bene- 
fit impact  statement  because  the  requirement  is  mandatory.  It  says 
"the  Secretary  shall,"  and  though  it  tries  to  soften  the  blow  by  term- 
ing the  statement  a  "study,"  the  mandatory  character  requires  that 
"the  Secretary  shall  conduct  and  publish  the  results  of  the  cost-benefit 
study  in  connection  with  any  standards  proposed  under  this  section." 

That  is  essentially  why  we  had  to  stand  against  Senator  Schmitt's 
amendment  which  sought  to  deal  with  the  use  of  the  word  "feasibility" 
in  respect  of  standards. 

Mr.  McClure.  Mr.  President,  will  the  Senator  yield  on  that  point? 

Mr.  Javtts.  Yes. 

Mr.  McClure.  While  it  says  that  the  Secretary  shall  publish  the  re- 
sults, it  does  not  by  any  test  of  which  I  can  imagine  suggest  that  the 
rule  cannot  be  promulgated.  I  simply  says  the  Secretary  shall  indicate 
what  the  basis  is  for  the  rule  which  is  being  promulgated. 
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Mr.  Javits.  You  know  "what  the  basis  isv  puts  us  in  this  problem 
and,  as  I  say,  we  discussed  it  in  connection  with  Senator  Schmitt's 
amendment:  One,  the  problem  of  time.  There  has  to  be  a  study  and 
it  has  to  be  a  cost-benefit  study  worthy  of  the  name,  and  it  has  to  be 
published  before  the  Secretary  can  promulgate  a  standard,  and  it  can 
be  collaterally  attacked  as  inadequate  or  inefficient  or  superficial  or 
whatever.  This  is  a  subject  for  collateral  attack,  and  that  is  what  we 
have  been  trying  to  avoid. 

That  is  the  problem  with  it,  as  I  see  it.  In  other  words,  the  minute 
you  make  it  a  requirement  you  must  take  the  time  necessary  to  prepare 
it  and  it  is  subject  to  collateral  attack.  And  when  we  debated  the 
Schmitt  amendment  it  was  clear  that  we  include  costs  and  benefits  un- 
der feasibility  in  terms  of  the  ability  of  the  traffic  to  bear  it,  and  so  on. 
But  that  is  not  by  any  means  to  be  the  only  consideration. 

What  I  am  arguing  is  that  by  specifying  a  study  which  is  manda- 
tory you  then  first,  require  time  to  make  a  study,  and  in  some  cases 
thai  is  very  considerable,  which  is  not  desirable  when  we  are  dealing 
with  emergency  situations  of  safety  and  health,  and  second,  you  are 
leaving  it  open  to  collateral  attack  on  the  ground  that  the  study  was 
inadequate,  et  cetera,  and  it  is  on  those  grounds  that  I  feel  we  cannot 
take  the  amendment. 

Mr.  McClure.  Mr.  President,  would  the  Senator  feel  differently 
about  it  if  I  did  not  use  the  word  "study  ?" 
Mr.  Javits.  No. 

Mr.  McClure.  Some  other  word  instead  of  "study"  so  it  would  not 
be   -ubject  to  collateral  attack? 

Mr.  Javits.  I  think  it  is  subject  to  collateral  attack  the  minute  you 
mandate  it.  I  do  not  know  what  the  Senator  would  use,  but  the  minute 
you  i  landate  it  then  you  open  it  up  to  collateral  attack. 

Mr.  McClure.  I  understand  the  Senator's  point.  I  will  not  burden 
the  discussion  any  longer  if  the  committee  does  not  feel  it  can  take  it. 
I  think  the  attempt  to  inject  anything  else  into  the  bill  has  been  pretty 
accurately  demonstrated  by  this  time.  But  certainly  I  do  not  believe  we 
wan  the  Eecord  to  be  left  in  the  posture  that  we  are  assuming  that  the 
Secretary  does  not  have  to  study — does  not  have  to  arrive  at  any  idea 
that  there  is  a  benefit  that  is  worth  the  cost,  and  yet  that  is  where  we 
are  when  we  reject  an  amendment  of  this  nature. 

TVe  are  saying  that  because  we  do  not  want  the  Secretary  to  be  sub- 
jected to  collateral  attack  that  he  can  be  as  arbitrary  and  as  capricious 
as  lie  wishes  to  be.  I  think  that  is  an  unfortunate  position.  But,  Mr. 
President,  I  recognize  the  facts  of  life,  and  I  am  not  going  to  belabor 
the  issue,  and  I  would  submit  it  for  a  voice  vote  whenever  the  mana- 
gers of  the  bill  are  ready  to  do  so. 

Mr.  Javits.  With  all  respect,  I  think  the  combination  of  what  I  have 
said  on  the  definition  of  feasibility  and  what  the  Senator  has  said  in 
support  of  his  amendment  does  not  leave  the  question  arbitrarily  in 
the  hands  of  the  Secretary.  The  cost-benefit  ratio  may  be  a  factor  in 
feasibility  in  that  the  Secretary  is  required  to  indicate  what  his  best 
estimate  of  the  cost  will  be  and  of  the  benefits  to  workers.  If  his  stand- 
ard is  arbitrary  and  capricious  it  is  in  danger  of  being  upset. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Idaho. 
The  amendment  was  rejected. 
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AMENDMENT    NO.    4  03 


Mr.  McClure.  Mr.  President,  I  call  up  my  amendment  No.  403  and 
ask  for  its  immediate  consideration. 

The  Preseding  Officer.  The  amendment  will  be  stated. 
The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Idaho  (Mr.  McClure)  proposes  amendment  No.  403. 
On  page  82,  line  12,  after  the  word  "promulgated"  and  before  the  words  "with- 
in ninety  days"  insert  the  words  "revoked  or  revised". 

Mr.  McClure.  Mr.  President,  amendment  Nos.  403  and  404,  which 
will  immediately  follow  it,  have  the  same  general  thrust. 

What  this  amendment  would  do  is  complete  the  statutory  authority 
granted  in  the  previous  amendment  to  section  102(a)  (1). 

Basically,  this  amendment  would  add  the  words  "revoked  or  re- 
vised" after  the  words  "within  ninety  days." 

This  amendment  also  is  necessary  to  provide  the  Secretary  with  the 
statutory  authority  with  which  to  promulgate,  revoke  and/or  revise 
those  standards  which  he  deems  necessary  to  promulgate,  revoke  or 
revise. 

And  I  might  make  this  comment  with  respect  to  the  other  amend- 
ment, the  amendment  Xo.  404.  which  would  also  insert  at  a  different 
point  the  words  "revoked  or  revised,"  because  under  section  102  those 
words  are  not  included  and  the  section  basically  provides  that  when- 
ever the  Secretary  upon  the  basis  of  information  submitted  to  him  in 
writing  by  an  interested  person  or  representative  of  any  organization, 
et  cetera,  or  on  the  basis  of  information  developed  by  the  Secretary  or 
otherwise  available  to  him  determines  that  a  rule  shall  be  promulgated 
in  order  to  serve  the  objective  of  this  act,  he  shall  do  so. 

It  is  also  likely  that  the  Secretary  will  receive  information  which 
shows  that  a  given  standard  should  be  revoked  or  revised. 

Presently  the  bill  does  not  afford  the  Secretary  direct  statutory  au- 
thority to  revoke  or  revise  a  given  mandatory  standard. 

The  effect  of  this  provision  would  be  to  cast  into  stone  any  stand- 
ard which  the  Secretary  does  promulgate  in  the  final  form. 

In  order  to  provide  the  Secretary  with  the  proper  statutory  author- 
ity to  revoke  or  revise  the  standard,  as  he  may  see  fit,  this  particular 
amendment  to  section  102(a)  (1)  is  necessary  or  at  least  desirable. 

AMENDMENT    NO.    404 

Mr.  President,  I  wonder  if  I  might  ask  also  that  amendment  No. 
404  be  stated,  and  I  ask  unanimous  consent  that  the  two  amendments 
be  considered  en  bloc. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

The  amendment  will  be  stated. 

The  assistant  legislative  clerk  read  as  follows : 

The  Senator  from  Idaho  (Mr.  McClure)  proposes  amendment  No.  404. 
On  page  82,  line  1,  after  the  words  "be  promulgated"  and  before  the  words  "in 
order  to"  insert  the  following :  "revoked  or  revised". 

Mr.  Williams.  Mr.  President,  does  the  Senator  conclude  on  that  ? 
Mr.  McClure.  I  am  happy  to  yield. 

Mr.  Williams.  Mr.  President,  the  first  amendment  adds  the  words 
"revoked  or  revised"  on  page  82.  In  order  to  understand  what  we  are 
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acting  on  there  with  that  language,  we  have  to  go  back  to  the  begin- 
ning of  this  section  where  it  says  at  section  102(a)  that  "the  Secretary 
may  by  rule  promulgate,  modify,  or  revoke  any  mandatory  safety  or 
health  standard." 

In  other  words,  it  is  saying  that  the  rule  is  the  carrier,  the  vehicle 
for  reaching  a  standard,  changing  a  standard,  or  revoking  a  standard. 
Therefore,  I  think  that  this  language  is  clearly 

Mr.  Javits.  Redundant. 

Mr.  Williams.  It  is  redundant,  and  it  is  most  unnecessary  because 
the  whole  meaning  of  this  provision  deals  with  a  rule  that  can  fully 
affect  the  standard  anyway,  by  creating  it,  changing  it,  or  eliminating 
the  standard. 

So  the  action  is  the  standard.  The  rule  is  how  you  get  there,  and  it  is 
clear  beyond  any  doubt  that  by  rule  a  standard  can  be  created,  that 
is,  promulgated,  or  it  can  be  revoked  or  can  be  revised. 

We  feel  strongly  that  this  extra  language  is  unnecessary  and  per- 
haps unnecessarily  complicating  as  well. 

Mr.  Javtts.  That  is  right. 

Mr.  McClubb.  Mr.  President,  might  I  say  to  the  Senator  simply  be- 
cause back  in  section  102(a),  page  81,  on  line  9,  the  word  "modify  or 
revoke''  are  specifically  set  forth,  but  when  it  comes  to  the  manner  in 
in  which  it  is  done,  that  language  is  not  repeated,  and  I  thought  it 
might  be  advisable  to  insert  that  addition  to  indicate  that  it  is  not  in- 
tended it  to  be  omitted  because  it  is  not  repeated. 

Mr.  Williams.  I  hope  this  colloquy  will  make  that  clear. 

Mr.  McCltjre.  Certainly  the  addition  of  the  language  is  not  going 
to  destroy  the  meaning  of  the  bill.  It  simply  seems  to  me  to  repeat 
what  is  already  said  up  in  section  102.  It  may  be  redundant,  as  the 
Senator  has  suggested,  but  it  certainly  cannot  be  pernicious. 

Mr.  Williams.  What  would  the  statutory  interpretation  be  there  of 
"redundancy''?  I  would  think  it  would  be  complicating,  and  that  is 
one  of  the  problems  we  have  in  law,  in  rules,  and  in  standards  when  we 
clutter  them  with  unnecessary  language.  That  is  when  some  of  our 
problems  set  in. 

This  is  clear  beyond  any  doubt  in  our  minds  that  the  rule  can  cre- 
ate the  standard,  revise,  or  revoke  it.  I  do  not  believe  that  we  should 
clutter  up  the  bill  with  the  unnecessary  language  if  we  can  avoid  it. 

Mr.  McClure.  Mr.  President,  I  just  want  to  make  certain  that  as  to 
the  omission  of  this  language  at  the  two  points  that  I  have  indicated 
on  page  82,  line  12,  and  on  page  83,  line  9,  the  fact  that  that  language 
was  omitted  in  those  two  places  does  not  indicate  a  conscious  desire  on 
the  part  of  the  committee  to  accomplish  a  different  end. 

Mr.  Willtams.  I  can  be  absolute  in  stating  that  it  does  not  mean 
other  than  what  I  have  said.  It  will  include  all  action  on  a  standard. 

Mr.  McCltjre.  Mr.  President,  with  that  legislative  history,  I  am 
prepared  to  withdraw  the  amendments,  and  I  ask  that  the  two  amend- 
ments be  withdrawn. 

The  Presiding  Officer.  The  amendments  are  withdrawn. 

Mr.  Javits.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  McCltjre.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 
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The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  McClure.  Mr.  President,  I  ask  unanimous  consent  that  Mr. 
Tom  Hill,  of  my  staff,  be  accorded  the  privilege  of  the  floor  at  all 
stages  in  the  proceedings  on  this  bill. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  McClure.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Schmitt.  Mr.  President,  I  ask  unanimous  consent  that  the 
order  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Schmitt.  Mr.  President,  I  wish  finally,  as  we  approach  a  vote 
on  this  bill  (S.  717),  to  commend  the  committee  for  their  sincere 
activities  to  provide  us  with  legislation  that  will  improve  the  legis- 
lative environment  for  improved  regulations  and  improved  safety 
and  health  of  miners.  I  know  I  speak  for  the  people  of  the  State  of 
New  Mexico,  where  mining  is  such  an  important  part  of  our  economy, 
in  thanking  them  for  their  efforts. 

I  do  disagree  with  some  sectors  of  the  implementation  of  those 
efforts,  as  will  be  noted  from  the  discussions  we  had  yesterday,  but 
I  in  no  way  disagree  with  their  inclinations  to  provide  greater  health 
and  safety  for  the  Nation's  miners. 

I  unfortunately  am  of  the  opinion  that  the  enactment  of  this  legis- 
lation in  its  present  form,  particularly  the  transfer  of  the  now  increas- 
ingly successful  activities  of  MESA  to  the  Department  of  Labor, 
will  be  detrimental  in  the  short  run  to  the  health  and  safety  of  the 
miners  of  my  State  and  the  other  States  of  this  Union,  and  as  a  con- 
sequence I  shall  of  necessity  have  to  vote  against  the  bill. 

I  hope  that  no  problems  will  arise  as  a  consequence  of  this  legis- 
lation. I  also  hope,  and  I  am  sure  that  hope  will  not  be  unfounded, 
that  the  committee  will  conduct  rigorous  and  continuous  oversight 
into  the  regulations  and  the  standards  and  other  activities  related 
to  this  legislation,  so  that  any  possible  damage  to  the  health  and 
safety  of  the  mining  community  and  any  possible  damage  to  the  econ- 
omy of  this  country  can  be  avoided,  or,  if  it  occurs,  can  be  rectified  as 
rapidly  as  possible. 

Mr.  President,  I  have  four  more  letters  expressing  the  concerns 
of  New  Mexicans  about  this  legislation  which  inadvertently  were 
omitted  from  the  Record  yesterday.  I  ask  unanimous  consent  that 
those  letters  be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  letters  were  ordered  to  be  printed 
in  the  Record,  as  follows : 

Albuquerque,  N.  Mex.,  May  31, 1977. 
Re  Senate  Bill  No.  717 

Senator  Harrison  Schmitt, 
5229  Dirksen  Senate  Building, 
Washington,  B.C. 

Dear  Sir  :  It  is  my  understanding  that  the  "Mine  Safety  and  Health  Amend- 
ments Act  of  1977"  will  be  considered  by  the  Senate  soon  after  reconvening 
on  June  6,  1977.  I  take  this  opportunity  to  give  you  the  reasons  why  I  oppose 
the  passage  of  the  bill : 

1.  MESA,  who  presently  have  the  responsibility  for  safety  in  the  non-coal 
mining  industry,  have  spent  untold  tens  of  millions  of  dollars  in  coming  up  with 
a  reasonably  workable  safety  program  which,  with  this  proposed  change,  would 
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undoubtedly  be  relegated  to  the  scrap  heap  while  others  experimented  anew. 
Such  an  approach  is  too  expensive  and  not  in  the  best  interest  of  the  employees 
of  the  metal  mining  industry. 

2.  With  the  proposed  change,  a  single  set  of  rules  would  seek  to  govern  the 
safety  aspects  of  both  the  coal  and  non-coal  mining  industry.  The  problems  are 
very  distinct  and  any  attempt  to  use  the  same  criteria  is  contrary  to  common 
sense. 

3.  The  Coal  Mine  Health  and  Safety  Act  of  1969  has  some  very  glaring  de- 
ficiencies, which  are  even  now  being  given  oversight  by  a  subcommittee  of  the 
House  Committee  on  Education  and  Labor.  I  do  not  see  the  wisdom  of  patterning 
new  legislation  on  existing  legislation  with  obvious  shortcomings. 

4.  Legislation  such  as  this  pits  different  segments  of  our  society  (i.e..  labor, 
management,  governmental)  against  one  another  in  a  setting  where  the  real 
need,  if  we  are  to  survive,  is  for  cooperation.  MESA  does  a  better  job  here  than 
most  other  agencies,  even  though  by  promoting  such  cooperation  they  do  not 
come  up  with  good  horror  stories  for  the  6 :00  o'clock  news. 

I  will  appreciate  your  consideration  of  my  views  when  you  vote  on  this 
measure. 

Sincerely, 

Paul  A.  Matthews. 


Carlsbad,  N.  Mex.,  June  2, 1977. 
Senator  Harrison  Schmitt, 
Room  5229,  Dirlsen  Building, 
Washington,  D.C. 

Dear  Senator  ScnMrrr:  This  is  to  ask  your  support  in  defeating — or  at  least 
in  moderating — Senate  bill  717.  Mine  Safety  Legislation. 

As  we  understand  it,  the  proposed  legislation  would  put  all  mining  under  the 
Federal  Coal  Mine  Health  &  Safety  Act.  This  would  seem  to  ignore  the  vnst 
differences  in  mining  conditions  between  those  encountered  in  potash  mining, 
for  example,  and  those  encountered  in  coal  mining.  Continuing  to  treat  ooal 
separately,  as  in  the  past,  would  seem  to  be  the  better  approach. 

Saddling  the  inherently  safe  domestic  potash  mining  industry  with  the  same 
restrictions  that  apply  to  coal  mining  would  place  a  great  competitive  burden 
upon  our  industry  without  any  gain  in  safety.  In  my  opinion,  this  would  be 
contrary  to  the  best  interests  of  the  approximately  2,800  families  directly  asso- 
ciated with  potash  mining  in  the  Carlsbad  area. 

Thank  you  for  your  consideration. 
Very  truly  yours, 

R.  W.  Snow. 


United  Nuclear-Homestake  Partners, 

Grants,  N.  Mex.,  May  31, 1977. 
Hon.  Harrison  Schmitt, 
U.S.  Senate,  Senate  Office  Buildings, 
Washington,  D.C. 

Dear  Senator  :  The  Uranium  Industry  strongly  opposes  Senate  Bill  717  which 
would  move  the  present  safety  regulations  out  of  the  Federal  Metal  and  Non- 
metallic  Mine  Safety  Act  and  put  them  under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969. 

The  new  bill  would  apply  the  same  set  of  rules  for  all  mining,  it  fails  to  take 
into  account  the  extensive,  complex  and  immensely  important  operating  differ- 
ences between  hard  rock  mining  and  coal  mining.  In  my  40  years  experience  in 
the  industry  I  have  found  that  the  Metal  Mine  Safety  regulations  have  stood 
up  well  under  the  test  of  time.  In  the  uranium  industry  we  find  that  our  work 
requires  special  treatment  of  many  areas  of  the  safety  regulations  and  it  would 
be  very  difficult  and  dangerous  to  switch  all  rules  over  to  those  applying  to  coal 
operations. 

The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  has  worked  well  in  the 
area  of  hard  rock  mining,  why  then  take  a  status  which  has  worked  poorly  in 
another  segment  and  apply  it  to  all  mining. 

There  is  yet  another  reason  why  we  ask  that  the  Senate  not  take  up  the  SB- 
717  at  this  time,  in  essence  apply  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  to  all  mining — coal  and  hard  rock  alike.  At  the  very  time  this  legislation 
is  advancing  in  the  Senate,  a  subcommittee  of  the  House  Committe  on  Education 
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and  Labor  is  about  to  undertake  oversight  hearings — hearings  to  find  out  how 
the  same  1969  Coal  Act  is  working  in  practice. 

It  is  our  opinion  in  the  Uranium  Industry  that  we  have  a  good  safety  record 
under  MESA,  it  is  operating  well,  and  we  are  strongly  opposed  to  its  being 
changed  at  this  time.  Considerable  added  cost  would  have  to  be  met  to  change 
equipment,  ventilation  and  methods  of  doing  our  work  of  mining  to  meet  new 
but  not  actually  better  regulations. 

It  is  our  hope  that  you  will  vote  against  SB-717  and  help  our  industry  prosper 
without  new  uncalled  for  regulations. 
Respectfully  yours, 

Paul  M.  Price, 
General  Manager. 

Carlsbad,  X.  Mex.,  June  2,  1977. 
Re  S.  717 — Mine  Health  and  Safety  Amendments  Act  of  1977. 
Senator  Harrison  Schmitt, 
D-irksen  Building, 
Washington,  D.C. 

Dear  Senator  Schmitt  :  Motherhood,  mine  safety  and  apple  pie  are  three 
subjects  in  the  American  way  of  life  which  would  seem  to  have  no  points  in 
similarity.  Wrong.  If  all  Mothers  were  alike  we  would  not  need  laws  concern- 
ing child  abuse  and  if  all  mining  were  alike,  one  set  of  laws  could  apply  to  all 
mining,  and  it  would  be  pretty  dull  if  there  were  only  one  recipe  for  applie  pie. 

To  take  the  Coal  Mine  Safety  Act  of  1969,  delete  the  word  coal  and  apply  it 
to  all  underground  mines  is  unwise,  unfair  and  onerous.  Mines  when  grouped 
by  product  produced,  including  coal,  have  many  different  operating  parameters. 
Including,  but  not  limited  to :  depth,  temperature,  wet-dry.  explosive  atmosphere, 
height-width  of  bed  or  seam,  flammability  of  ore  mined,  method  of  mining,  type 
of  equipment  used,  etc. 

I  strongly  urge  that  metallic-non-metallic  mining  and  coal  mining  be  kept  as 
separate  entities.  I  additionally  urge  that  mining  be  kept  in  the  Department 
of  Interior. 

Thank  you  for  your  consideration. 
Sincerely, 

John  McGraw. 

Mr.  Schmitt.  Mr.  President.  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Javits.  Mr.  President.  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presidixg  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Javits.  Mr.  President,  I  wish  to  express  my  own  appreciation 
to  Senator  Schmitt  for  the  very  gracious  things  he  said  about  the 
handling  of  the  bill,  and  I  hope  very  much  that  all  other  Members 
feel  the  same  way. 

I  would  like  to  express  my  appreciation  to  my  own  staff  colleague 
who  has  been  with  me  on  the  bill,  Don  Zimmerman,  who  is  the 
minority  counsel  on  the  Committee  for  Human  Resources,  and  to 
Steve  Paradise,  who  has  the  same  role  with  Senator  Williams,  and 
to  Mike  Goldberg,  who  is  the  staff  expert  on  the  subject  matter  of  this 
bill.  I  appreciate  very  much  the  service  they  have  rendered  to  us  all. 

Mr.  Williams.  Mr.  President,  from  our 'side  of  the  aisle,  the  ap- 
preciation is  equal  to  that  of  the  minority  to  Don  Zimmerman  and 
Senator  Javits.  We  have  conducted  our  working  relationship,  I  think, 
in  the  finest  fashion  in  this  difficult  and  complex  area  that  has  been 
before  us  for  a  long  time.  I  think  we  have  fashioned  a  worthy  product. 

We  have  had  some  new  full  participants  since  we  last  met  on 
mining  matters  here.  From  the  Banking  Committee  came  Steve  Para- 
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dise,  now  general  counsel  to  the  Committee  on  Human  Resources. 
Mike  Goldberg  has  been  really  the  most  dedicated  new  member  of 
our  mine  legislation  team.  We  are  grateful  for  that,  and  for  all  the 
cooperation  we  have  had  on  both  sides. 

Mr.  President,  we  have  no  notice  of  further  amendments  to  be 
offered  on  this  side. 

Mr.  Javits.  Neither  have  we. 

ADDITIONAL    STATEMENTS    SUBMITTED 

Mr.  Gannon.  Mr.  President,  I  rise  to  express  my  concern  regarding 
certain  provisions  of  S.  717  which  would  adversely  affect  the  hard 
rock  mining  industry  and  also  to  indicate  my  opposition  to  enact- 
ment of  S.  717,  as  written. 

One  of  my  strongest  objections  to  S.  717  is  that  it  would  combine 
all  mining,  both  coal  and  noncoal,  under  a  single  legislative  umbrella. 
It  has,  for  many  years,  been  recognized  that  although  coal  and  non- 
coal  mining  have  one  basic  similarity,  that  is.  extraction  of  minerals 
from  the  earth,  the  similarity  just  about  ends  there.  Generally  speak- 
ing, coal  deposits  are  geologically  very  similar,  and  usually  occur  as 
flat-horizontal  deposits.  The  engineering  involved  in  coal  mining  is 
very  similar  from  seam  to  seam.  These  factors  add  up  to  the  fact  that 
the  health  and  safety  concerns  involved  with  coal  mining  are  similar 
in  all  underground  coal  mines.  They  are  likewise  similar  in  surface 
coal  mines.  In  noncoal  mining,  however,  nearly  every  mineable  de- 
posit of  valuable  minerals  is  unique,  requiring  unique  engineering  and 
giving  rise  to  unique  health  and  safety  concerns.  This  is  not  to  say 
that  each  noncoal  mine  requires  custom  designed  health  and  safety 
standards,  but  it  does  point  out  the  need  for  flexibility  in  the  formu- 
lation and  enforcement  of  standards. 

As  Congressman  Morris  Udall,  chairman  of  the  House  Interior  and 
Insular  Affairs  Committee  stated  in  a  speech  discussing  surface  min- 
ing legislation  on  January  25  of  this  year:  "I  believe,  that  geologic 
circumstances  of  hardrock  mining  are  considerably  different  than 
fossil  fuel  extraction."  Mr.  Udall  continued,  "We  started  out  4  years 
ago  to  write  a  surface  mining  bill  that  would  cover  all  minerals,  and 
we  soon  discovered  that  the  problems  were  quite  different  and  that 
you  cannot  include  the  same  kind  of  provisions  for  both  kinds  of 
mining." 

I  agree  with  Mr.  Udall's  rationale  as  it  applies  to  surface  mining. 
These  differences  are  even  more  pronounced  in  mine  health  and  safety, 
particularly  in  underground  mines.  Lumping  all  mining  under  one 
health  and  safety  law  would  undoubtedly  promote  an  effort  to  gain 
uniformity  among  standards  and  enforcement  mechanisms,  an  effort 
certainly  not  justifiable  on  any  health  or  safety  basis.  Even  worse, 
having  one  law  would  require  the  repealing  of  the  existing  Metal  Act. 
a  move  I  feel  is  both  unjustified  and  unwise.  Statistical  analysis  of 
past  data  on  disabling  injuries  resulting  from  accidents  in  hardrock 
mines  show  such  mines  to  be  safer  historically  than  coal  mines.  I 
question  the  wisdom  of  abandoning  a  proven  safety  program  simply 
in  an  effort  to  promote  uniform  standards  and  enforcement 
mechanisms. 

In  addition,  Mr.  President,  one  of  the  major  effects  of  S.  717  would 
be  to  transfer  responsibility  for  enforcement  of  mine  health  and  safety 
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from  the  Secretary  of  the  Interior  to  the  Secretary  of  Labor.  The 
rationale  for  such  a  transfer  seems  to  be  that  the  Department  of  the 
Interior  has  a  basic  conflict  of  missions  between  the  responsibility  of 
the  Department  to  promote  development  of  the  Nations  mineral  re- 
sources on  the  one  hand,  and  its  responsibility  to  enforce  the  mine 
health  and  safety  laws  on  the  other. 

I  believe  this  argument  about  conflicting  interests  ought  to  be  re- 
examined. The  creation  of  the  Mining  Enforcement  and  Safety 
Administration — MESA — in  July  1973,  separated  the  Interior  De- 
partment's responsibility  to  enforce  mine  health  and  safety  laws  from 
its  responsibility  to  promote  mineral  development  in  the  United  States. 
I  am  convinced  that  the  present  administrative  organization  within 
the  Department  of  the  Interior  eliminates  the  possibility  of  these  con- 
flicts. At  the  same  time,  the  present  administrative  organization  re- 
tains the  very  constructive  relationship  which  ought  to  exist  between 
MESA,  which  is  responsible  for  mine  safety  enforcement,  and  the 
mineral  research  functions  of  the  Department  of  the  Interior.  The 
enforcement  of  mine  health  and  safety  regulations  by  MESA  is  greatly 
enhanced  by  the  immediate  availability  of  the  Bureau  of  Mines,  an 
invaluable  source  of  consultative  and  research  capability  within  the 
same  department.  This  source  would  be  lost  by  the  proposed  transfer. 

Thank  you,  Mr.  President. 

Mr.  Heinz.  Mr.  President,  last  year  the  Congress  adjourned  before 
completing  consideration  of  the  Mine  Health  and  Safety  Act.  Al- 
though action  last  year  would  not  have  prevented  the  most  recent  mine 
disasters,  the  fact  that  Pennsylvania  miners  suffered  serious  acci- 
dents and  fatalities  during  the  first  few  months  of  1977  points  out 
the  need  for  swift  efforts  to  improve  mine  safety  administration. 

In  March  of  this  year,  nine  miners  went  to  their  deaths  when  an 
uncharted  flooded  abandoned  mine  wall  collapsed  into  an  active  coal 
mine  in  Schuylkill  County,  Pa.  For  those  of  you  who  may  not  recall 
the  daily  news  reports,  let  me  remind  you  that  the  Porter  Tunnel  mine 
disaster  created  a  devastating  effect  on  the  families  of  those  nine 
miners  who  died  in  the  Tower  City,  Pa.,  mine.  This  disaster  also  let 
the  world  know  that  this  Government  has  not  yet  been  able  to  estab- 
lish the  kind  of  safety  and  health  standards  we  need  to  assure  the 
safest  possible  working  conditions  for  those  people  who  we  ask  to  risk 
their  lives  to  provide  us  with  energy  and  minerals. 

In  its  safety  reviews  for  the  first  quarter  of  this  year,  the  U.S. 
Mining  Enforcement  and  Safety  Administration — MESA — reported 
that  Pennsylvania  ranked  second  in  the  Nation  in  nonfatal  disabling 
injuries  in  surface  metal  and  nonmetal  mines.  Unfortunately,  these 
accidents  appear  to  be  at  least  partially  the  result  of  the  weaknesses 
which  are  inherent  in  the  current  administration  of  the  mine  safety 
laws  in  this  country. 

Because  I,  too,  am  concerned  about  the  miners  and  their  families  in 
this  country,  I  was  pleased  to  join  my  distinguished  colleagues  in 
February  of  this  year  in  cosponsorinsr  S.  717,  the  Federal  Mine  Safety 
and  Health  Amendments  of  1977.  While  this  bill  will  not  solve  all 
the  problems  related  to  mine  safety,  I  believe  that  if  it  results  in  the 
prevention  of  only  one  fatality  we  will  have  done  our  job. 

The  bill  we  will  consider  today  has  three  major  features.  First,  it 
combines  the  health  and  safety  programs  for  all  of  our  Nation's  mines 
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into  a  single,  uniform  law.  While  this  creates  a  uniform  procedure  by 
which  the  law  would  be  enforced,  it  does  not  contemplate  that  all 
standards  will  apply  uniformly  to  all  types  of  mining.  Second,  the 
bill  transfers  the  responsibility  for  enforcement  of  the  existing  law 
from  the  Interior  Department  to  the  Department  of  Labor.  The  en- 
forcement of  our  mine  health  and  safety  laws  by  the  Department  of 
Interior  involves  a  basic  conflict  in  its  missions.  On  the  one  hand, 
Interior  is  expected  to  work  in  close  cooperation  with  the  mining 
industry  to  maximize  production,  while  on  the  other,  it  is  called  to 
interrupt  production  when  necessary  for  mine  safety  reasons.  This 
transfer  contemplates  a  change  in  philosophy  in  the  enforcement  of 
mine  safety  laws  and  would  be  in  the  best  interest  of  vigorous  enforce- 
ment of  health  and  safety  standards.  Finally,  this  legislation  is 
designed  to  streamline  every  aspect  of  the  enforcement  mechanism  so 
that  the  system  is  responsive  to  the  demonstrated  safety  and  health 
deficiencies  in  our  mines  and  the  needs  of  our  Nation's  miners. 

If  this  Nation  ever  expects  to  increase  production  of  its  vast  re- 
sources, we  must  establish  reasonable  and  safe  standards  that  will  pro- 
vide the  American  miner  with  a  safe  place  to  work.  President  Carter 
has  indicated  that  he  would  like  to  expand  our  energy  policy  to  include 
increases  in  the  production  of  coal  to  twice  the  amount  we  produce 
today  by  1985.  This  policy  includes  the  efficient  exploitation  of  our  min- 
erals. If  we  set  upon  this  course  we  must  take  the  necessary  steps  that 
will  give  our  miners  confidence  that,  in  achieving  this  goal,  we  will 
have  their  health  and  safety  in  mind.  Without  our  commitment  to  safe 
standards,  there  will  be  nothing  to  encourage  young  people  to  go  into 
an  admittedly  hazardous  occupation  and  nothing  to  encourage  existing 
miners  to  continue  their  line  of  work. 

Mr.  Church.  Mr.  President,  the  Federal  Mine  Safety  and  Health 
Amendments  of  1977  is  a  carefully  reasoned  effort  to  improve  our 
Nation's  mine  health  and  safety  programs.  This  legislation  is  long 
overdue. 

This  measure  is  very  similar  to  the  bill  I  cosponsored  last  year. 
Unfortunately,  that  bill,  S.  1302,  failed  to  reach  a  vote  by  the  full 
Senate  before  Congress  adjourned. 

So  we  should  delay  no  longer.  As  noted  in  the  report  accompanying 
S.  1302— 

Every  working  day  of  the  year,  at  least  one  miner  is  killed  and  65  miners  suffer 
disabling  injuries  in  our  nation's  mines. 

The  extent  and  frequency  of  mining  mishaps  in  the  United  States  is 
appalling.  It  is  all  too  apparent  that  existing  laws  and  enforcement 
programs  are  inadequate  to  provide  a  level  of  safety  for  miners  that 
one  would  except  from  an  advanced,  industrialized  nation. 

Many  of  you,  I  am  sure,  will  recall  the  disastrous  fire  at  the  Sunshine 
SilverMine  in  1972  when  91  miners  perished.  Such  disasters  should 
serve  to  remind  us  that  all  too  often,  health  and  safetv  legislation 
receives  national  attention  only  after  terrible  loss  of  life.  Must  we  wit- 
ness still  more  mine  disasters  before  we  act  to  rectify  the  weaknesses  in 
our  mine  safety  laws? 

Mining  is  a  very  important  industry  in  Idaho.  It  has  played  a  vital 
part  in  the  development  of  our  State  and  is  the  economic  foundation  of 
the  communities  in  Shoshone  County.  The  industry  accounts  for  ap- 
proximately 5  percent  of  the  total  wages  paid  in  the  State  of  Idaho. 
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But  as  important  as  this  industry  is,,  our  first  concern  must  be  for 
the  safety  of  the  miners  who  work  a  mile  or  more  beneath  the  surface. 
Industry  scare  talk  about  reduced  production  cannot  change  the  fact 
that  needless  loss  of  life  continues  in  our  Nation's  mines.  The  need  for 
legislative  improvements  in  our  mine  safety  laws  is  imperative. 

Miners  still  go  into  the  mines  without  basic  safety  training ;  minimal 
civil  penalties  for  safety  violations  discourage  the  capital  investment 
necessary  to  improve  dangerous  working  conditions ;  and  the  Govern- 
ment is  without  the  power  to  bring  continuing  violation  to  a  halt. 

In  May  of  1972, 1  suggested  that  the  transfer  of  mine  safety  respon- 
sibility from  the  Department  of  Interior  to  the  Department  of  Labor 
would  be  in  the  best  interest  of  vigorous  enforcement  of  health  and 
safety  standards.  I  am  pleased  that  this  bill  has  adopted  that  approach, 
recognizing  that  the  enforcement  of  these  laws  by  the  Department  of 
the  Interior  involves  a  basic  conflict  of  its  missions.  On  the  one  hand, 
Interior  is  expected  to  work  in  close  cooperation  with  the  mining  indus- 
try to  maximize  production  on  minerals  while  on  the  other,  it  is  called 
to  interrupt  production  when  necessary  for  mine  safety  reasons. 

Basically,  this  transfer  to  the  Labor  Department  contemplates  a 
change  in  philosophy  in  the  enforcement  of  mine  safety  laws.  In  1975, 
under  the  Department  of  Interior,  enforcement  of  these  laws  in  under- 
ground mines,  open  pit  mines,  crushed  stone  operations,  sand  and 
gravel  operations,  and  mills  showed  that  underground  mine  operations 
were  regulated  most  lightly,  having  the  lowest  violation-to-closure 
ratio — lower  than  any  of  the  other  categories.  And  this,  despite  the  fact 
that  36  percent  of  the  fatalities  in  mines  and  mills  for  1975  occurred  in 
underground  mines. 

The  argument  that  such  a  transfer  would  result  in  the  enforcement 
of  mine  safety  laws  by  OSHA  is  spurious.  The  bill  will  allow  MESA 
to  maintain  its  independence  within  the  Department  of  Labor.  Under 
no  circumstances  will  its  functions  be  subsumed  by  OSHA. 

The  effectiveness  of  mine  safety  enforcement  has  been  further  com- 
promised by  the  existence  of  two  separate  laws :  the  Metal  and  Non- 
metallic  Mine  Safety  Act  of  1966  and  the  Coal  Mine  Health  and 
Safety  Act  of  1969.  This  division  means  duplication  of  effort  and 
results  in  a  diminished  enforcement  capacity. 

I  endorse  this  legislation's  concept  of  combining  protection  of  all 
mine  workers  under  a  single,  comprehensive  statutory  plan.  This  bill 
adopts  the  best  features  of  existing  statutes  and  transfers  administra- 
tion to  the  Department  of  Labor's^Mine  Safety  and  Health  Adminis- 
tration. It  is  a  good  bill.  It  will  benefit  many.  It  is  a  bill  that  is 
needed — now. 

Mr.  Schwetker.  Mr.  President,  I  rise  in  support  of  S.  717,  the 
Federal  Mine  Safety  and  Health  Act  and  would  like  to  commend  the 
distinguished  chairman  of  the  Committee  on  Human  Resources  (Mr. 
Williams)  for  his  leadership  in  the  development  of  this  legislation. 

I  am  sure  all  of  my  colleagues  are  aware  that  mining  is  the  most 
hazardous  occupation  in  America.  The  1974  Annual  Report  on  Oc- 
cupational Safety  and  Health  states  that  about  1  out  of  every  1,500 
mine  workers  was  killed  on  the  job  or  died  from  work-related  iniuries 
or  illnesses  in  1978.  This  compares  to  1  out  of  every  2,800  railroad 
workers,  1  out  of  every  4.000  construction  workers,  and  1  out  of  every 
12,400  workers  for  all  those  covered  by  the  Occupational  Safety  and 


1104 

Health  Act.  In  addition,  I  am  certain  all  of  us  remember  vividly  the 
tragedies  which  occurred  at  Farmington,  the  Sunshine  Mine,  Buffalo 
Creek,  Scotia,  and  most  recently  at  Tower  City  in  my  own  State  of 
Pennsylvania.  We  have  an  obligation  to  do  everything  we  can  to  re- 
duce the  appalling  rate  of  accidents  and  deaths  in  the  mining  indus- 
try and  to  prevent  the  recurrence  of  major  disasters.  I  believe  passage 
of  S.  717  will  be  a  significant  step  toward  fulfillment  of  that  obliga- 
tion. 

Mr.  President,  in  addition  to  expressing  my  wholehearted  support 
for  this  legislation,  I  would  like  to  comment  in  particular  on  two  pro- 
visions of  the  bill  which  I  have  authorized. 

Section  103 (i)  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  requires  the  Secretary  to  conduct  one  spot  inspection  every  5 
working  days  of  mines  which  liberate  excessive  quantities  of  methane 
or  other  explosive  gases  or  in  which  there  exist  other  especially  haz- 
ardous conditions.  As  the  author  of  this  provision,  I  felt  it  would  force 
the  Secretary  to  focus  his  inspection  and  enforcement  efforts  on  those 
mines  which  represent  the  greatest  potential  threats  to  the  health  and 
safety  of  miners.  However,  when  our  committee  held  hearings  last 
Congress  on  the  Scotia  disaster,  in  which  26  people  were  killed  in  two 
methane  explosions,  I  was  distressed  to  learn  that  the  Scotia  mine  was 
not  subject  to  frequent  inspections  under  section  103 (i).  This  mine 
liberated  240,000  cubic  feet  of  methane  per  day  and  was  the  gassiest 
mine  in  the  district  in  which  it  was  located.  Yet  it  had  not  been  sub- 
jected to  frequent  inspections  because  the  Department  of  Interior  had 
administratively  defined  "excessive  quantities"  of  methane  or  other 
explosive  gases  as  1  million  cubic  feet  liberated  within  a  24-hour 
period.  Under  the  Department's  definition,  only  57  mines  were  sub- 
ject to  frequent  inspections. 

I  felt  the  Department's  guidelines  subjected  far  too  few  mines  to 
frequent  spot  inspections  under  section  103 (i).  Therefore,  I  offered 
an  amendment  to  expand  the  Department's  definition  and  to  establish 
an  inspection  schedule  for  mines  liberating  less  than  1  million  cubic 
feet  of  explosive  gases  per  day.  Under  my  amendment  mines  liberat- 
ing more  than  1  million  cubic  feet  of  explosive  gases  per  day  will  still 
be  subject  to  one  spot  inspection  every  5  working  days.  But  mines 
liberating  more  than  550,000  cubic  feet  of  such  gases  per  day  must  be 
inspected  every  10  working  days  and  mines  liberating  more  than  200,- 
000  cubic  feet  of  explosive  gases  per  day  must  be  inspected  once  every 
15  working  days.  This  amendment  was  adopted  last  year  during  the 
Labor  and  Public  Welfare  Committee's  consideration  of  S.  1302  and 
has  been  retained  as  section  104(h)  of  S.  717. 

I  believe  section  104(h)  will  cover  the  most  hazardous  mines  in  the 
country  without  placing  an  undue  inspection  burden  on  the  Secretary. 
It  is  my  hope  that  frequent  inspections  of  especially  hazardous  mines 
will  prevent  disasters  such  as  the  one  which  occurred  at  Scotia. 

The  second  provision  of  S.  717  to  which  I  would  like  to  direct  my 
colleagues  attention  is  section  105(d).  This  section  provides  the  Sec- 
retary with  a  new  enforcement  tool  in  his  efforts  to  insure  compliance 
with  the  provisions  of  the  mine  safety  law.  Under  section  105(d).  if 
the  compliance  record  of  the  operator  reflects  a  pattern  of  violations  of 
health  or  safety  standards  which  are  of  a  significant  and  substantial 
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nature,  the  Secretary  shall  give  written  notice  to  the  operator  that  such 
a  pattern  exists.  If  during  any  inspection  within  90  days  of  the  is- 
suance of  this  notice  any  violation  is  discovered  which  is  also  of  a 
significant  and  substantial  nature,  an  order  of  withdrawal,  closing 
the  section  of  the  mine  affected,  will  be  issued.  The  withdrawal  order 
will  remain  in  effect  until  the  violation  which  resulted  in  the  order  has 
been  abated. 

Once  a  withdrawal  order  has  been  issued  under  section  105(d)  (1) 
and  a  subsequent  inspection  of  the  mine  discloses  another  violation 
which  could  substantially  contribute  to  the  cause  and  effect  of  a  mine 
safety  or  health  hazard,  a  withdrawal  order  will  be  issued  under  sec- 
tion 105(d)(2)  and  remain  in  effect  until  the  violation  has  been 
abated.  Subsequent  to  this,  the  operator  is  subject  to  further  with- 
drawal orders  under  section  105(d)(2)  each  time  a  violation  of  a 
substantial  and  significant  nature  is  discovered,  until  an  inspection  of 
the  mine  in  its  entirety  discloses  no  violations  of  any  health  or  safety 
standards  which  could  significantly  and  substantially  contribute  to 
the  cause  and  effect  of  a  mine  safety  or  health  hazard. 

I  offered  the  amendment  to  add  this  new  section  during  the  com- 
mittee's consideration  of  S.  717  and  was  pleased  that  it  was  adopted.  I 
believe  the  need  for  this  new  enforcement  tool  was  demonstrated  by 
the  Scotia  experience.  In  that  case,  the  inspection  history  showed 
recurrent  violations  which  reflected  an  implicit  disregard  for  the 
standards  of  health  and  safety  dicated  by  the  law.  Yet  the  Secretary 
was  able  to  deal  with  these  violations  only  on  a  case-by-case  basis. 
That  was  not  enough.  Clearly,  there  was  a  problem  much  larger  than 
that  reflected  by  individual  violations.  This  new  section  will  enable  the 
Secretary  to  address  that  larger  problem  by  notifying  the  operator 
that  a  pattern  of  violations  exists  and  that  the  pattern  must  be  broken 
and  underlying  problems  resolved.  I  believe  this  will  permit  the  Sec- 
retary to  deal  more  effectively  with  chronic  violators,  who  through 
their  implicit  contempt  for  the  law  endanger  the  health  and  safety  of 
their  employees.  I  hope  the  Secretary  will  make  use  of  this  new  tool 
and  work  diligently  toward  insuring  safe  and  healthful  conditions 
in  every  mine  in  this  Nation. 

Mr.  President,  in  closing,  I  would  like  to  urge  my  colleagues  to  sup- 
port S.  717.  It  is  good  legislation  and  the  compelling  need  to  insure  the 
safety  and  health  of  this  Nation's  miners  demands  its  enactment. 

Mr.  Bath.  Mr.  President,  today  and  yesterdav,  the  Senate  has  been 
considering  long-awaited  legislation  which  will  provide  equal  pro- 
tection against  threats  to  health  and  safety  for  all  of  our  Nation's 
miners.  I  am  pleased  to  be  a  cosponsor  of  this  legislation. 

The  need  for  the  enactment  of  a  stronger  health  and  safety  status 
for  our  Nation's  miners  is  evidenced  by  a  brief  look  at  statistics.  The 
evidence  of  work-related  injuries  for  miners  currently  exceeds  the 
all-industry  rate  by  about  14  percent.  Approximately  1  out  of  every 
1,500  miners  was  killed  on  the  job  or  died  from  work  related  injuries 
in  1973  as  compared  with  1  out  of  every  4,000  construction  workers, 
and  1  out  of  every  12,400  for  all  workers  protected  by  OSHA. 

Currently,  the  protection  of  the  health  and  safety  of  miners  is 
provided  under  two  separate  statutes,  the  Coal  Mine  Act  of  1969 
and  the  Metal  and  Nonmetallic  Mine  Act  of  1966.  These  statutes, 
differ  dramatically  in  both  scope  and  enforcement  mechanisms.  For 
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instance,  the  Coal  Act  covers  both  the  health  and  safety  and  miners, 
the  Metal  Act  covers  only  the  safety.  The  Coal  Act  provides  for  civil 
penalties  and  for  definitive  standards;  the  Metal  Act  does  not  pro- 
vide for  civil  penalties  nor  does  it  require  mandatory  standards.  As 
a  result  of  these  differing  statutes,  miners  from  metal  or  hard  rock 
industries  do  not  have  the  same  standards  of  protection  as  miners 
from  the  coal  industry.  The  major  purpose  of  S.  717  is  to  provide  a 
uniform  statute  which  will  assure  that  all  miners  will  be  protected 
equally  under  the  law. 

I  feel  equal  protection  for  metal  and  nonmetal  miners  is  crucially 
important.  For  3  years.  1072, 1973.  and  1974,  fatalities  from  metal  and 
nonmetal  mines  exceeded   Fatalities  in  coal  mines. 

It  is  important  to  stress  that  this  legislation  will  not  require  the 
same  standards  for  coal  and  for  hard  rock  mines.  We  all  recognize  that 
there  are  substantive  and  tangible  differences  in  these  types  of  mines. 
What  the  bill  will  require  is  that  the  procedure  used  in  formulating 
standards  and  the  enforcement  of  these  standards  shall  be  equitable 
for  all  miners. 

The  other  major  provisions  of  S.  717  is  the  transfer  of  the  Mine 
Enforcement  and  Safety  Administration  from  the  Interior  Depart- 
ment to  the  Labor  Department.  MESA  is  currently  charged  with 
the  enforcement  of  mine  safety  under  the  Coal  Act  of  1000.  Under 
the  provisions  of  S.  717,  MESA  could  be  transferred  to  the  Depart- 
ment of  Labor  and  would  be  given  the  enforcement  responsibilities 
for  the  health  and  safety  of  all  miners.  I  feel  this  transfer  is  necessary 
in  light  of  the  competing  goals  of  the  Interior  Department  for  maxi- 
mum coal  production. 

I  am  very  pleased  the  Senate  is  moving  forward  with  this  important 
legislation,  and  I  urge  my  colleagues  in  the  House  of  Representatives 
to  join  our  efforts  to  provide  equal  protection  for  all  our  Nation's 
miners. 

Mr.  Thurmond.  Mr.  President,  I  support  increased  mine  safety  and 
healthier  working  conditions  for  our  Nation's  miners,  but  I  do  not 
believe  S.  717  is  the  best  approach  to  assure  this  end. 

S.  717  embodies  a  worthy  goah  but  it  is  impractical  and  represents 
an  unwarranted  increase  in  Federal  control  over  our  daily  lives.  I 
am  particularly  concerned  about  uncertainty  over  compliance  obliga- 
tions on  the  part  of  small  businesses  which  will  flow  from  the  increased 
regulation  in  S.  717.  Additionally,  I  am  concerned  about  confusion 
over  standards,  limited  access  to  governmental  advisory  services,  lack 
of  knowledge  by  mine  operators  and  miners  as  to  how  to  contest  gov- 
ernmental citations  and  enforcement  actions,  and  additional  record- 
keeping and  reporting  burdens. 

I  believe  that  most  Americans  want  more  freedom  and  less  Govern- 
ment redtape.  Government  regulation  already  costs  $120  billion  annu- 
ally. This  is  in  excess  of  $2,000  per  family  per  year.  It  engages  the 
efforts  of  over  63,000  Federal  Government  workers.  S.  717  will  add  to 
that  burden  of  overregulation. 

I  cannot,  in  good  conscience,  vote  for  S.  717,  when  all  indications 
are  that  we  will  be  creating  another  bureaucratic  monster. 

Mr.  Huddleston.  Will  the  Senator  yield  for  an  inquiry? 

Mr.  Williams.  I  yield  to  the  Senator  from  Kentucky. 

Mr.  Huddleston.  I  want  to  congratulate  the  Human  Resources 
Committee  on  their  continuing  efforts  to  improve  safety  in  the  mining 
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industry  and.  in  particular,  to  thank  the  distinguished  Senator  from 
New  Jersey  for  his  longstanding  commitment  to  this  cause.  Miners 
and  workers  everywhere  know  they  have  a  friend  in  the  Senator  from 
Xew  Jersey  whose  efforts  on  their  behalf  have  been  steadfast. 

The  advances  which  have  been  made  since  enactment  of  the  1969 
Coal  Act  have  been  great.  However,  mining  remains  the  most  haz- 
ardous occupation  in  the  Xation.  As  pointed  out  in  the  committee's 
report  on  the  bill  before  us  today,  the  rate  of  work  related  injuries 
and  illnesses  still  exceeds  the  all  industry  rate  by  1-1  percent. 

And  the  fact  that  about  1  out  of  every  1.50*0  mine  workers  is 
killed  on  the  job  or  dies  from  work-related  injuries  or  illnesses,  com- 
pared to  1  out  of  every  12.400  for  other  workers,  is  tragically  ample 
evidence  that  our  efforts  in  this  area  cannot  be  diminished. 

I  agree  that  the  enforcement  activity  of  the  Mining  Enforcement 
and  Safety  Administration  more  properly  belongs  in  the  Department 
of  Labor  rather  than  the  Department  of  Interior.  And  I  applaud  the 
intent  of  this  bill  to  maintain  MESA  as  an  independent  agency  within 
the  Labor  Department. 

However.  I  am  troubled  by  the  possibility  that  once  transferred  to 
the  Department  of  Labor,  mining  enforcement  will  somehow  lose  its 
independence,  and  that  it  might  be  merged  with  or  diluted  by  other 
worker  safety  programs. 

Mr.  TrrLLiAMS.  The  Senator  raises  a  good  point.  I  am  thankful  for 
the  Senators  support  of  this  bill  and  I  know  of  his  great  concern 
for  the  safety  and  health  of  our  Xation?s  miners. 

I  know  that  mining  has  its  own  highly  specialized  technology  and 
for  this  reason  I  quite  agree  with  the  Senator  that  the  mining  enforce- 
ment program  should  remain  a  separate  entity  within  the  Department 
of  Labor.  This  bill  is  designed  to  insure  that  the  technical  expertise 
of  MESA  will  not  be  lost  and  that  the  enforcement  activities  of 
MESA  will  not  be  diminished. 

The  bill  provides  for  a  separate  Assistant  Secretary  of  Labor  for 
Mine  Safety  and  Health  and  a  separate,  independent  Mine  Safety 
and  Health  Review  Commission  to  administer  the  Mine  Health  and 
Safety  law. 

Also,  section  305  requires  that  separate  budget  accounts  be  main- 
tained for  MESA  and  OSHA  to  prevent  a  commingling  of  the  ap- 
propriations of  these  two  agencies. 

The  bill  also  provides  that  the  number  of  inspectors  engaged  in  the 
enforcement  of  the  Coal  and  Metal  Acts,  and  in  enforcement  of  other 
worker  safety  programs  by  other  agencies  in  the  Department,  shall  not 
be  diminished. 

Further,  the  bill  requires  that,  even  within  MESA,  in  assigning  in- 
spectors, due  consideration  is  to  be  given  to  their  previous  experience 
in  either  the  coal  or  hard  rock  segments  of  the  mining  industry. 

Finally,  in  order  to  assure  that  the  experienced  personnel  of  MESA 
will  be  available  to  the  Secretary  of  Labor,  the  bill  provides  for  the 
transfer  of  MESA  personnel  from  the  Department  of  the  Interior  to 
the  Department  of  Labor  without  reduction  in  grade  or  classification. 
These  people  are  highly  skilled  and  should  not  be  lost  in  the  mine 
safety  effort. 

Mr.  Huddlestox.  TTill  the  Senator  yield  for  a  question  on  that  last 
section?  Section  301(c)(1)  also  grants  the  Secretary  of  Labor  the 
authority  to  reassign  such  transferred  personnel.  Would  such  reassign- 
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ments  be  permissible  only  within  the  mining  enforcement  function  and 
not  to  other  fimctions  of  the  Department? 

Mr.  Williams.  This  is  the  intent  of  this  section.  The  idea  is  to  give 
the  new  Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health  the 
opportunity  to  reevaluate  the  thrust  and  administration  of  the  pro- 
gram and  to  enable  him  to  reassign  personnel  from  one  aspect  of  mine 
safety  and  health  to  another  as  he  deems  necessary. 

The  Presiding  Officer.  The  bill  is  open  to  further  amendment.  If 
there  be  no  further  amendments  to  be  proposed,  the  question  is  on 
agreeing  to  the  committee  amendment,  as  amended. 

The  committee  amendment,  as  amended,  was  agreed  to. 

The  Presiding  Officer.  The  question  is  on  the  engrossment  and 
third  reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed  for  a  third  reading,  and  was 
read  the  third  time. 

Mr.  Javits.  Mr.  President,  I  ask  for  the  yeas  and  nays  on  passage. 

The  Presiding  Officer.  Is  there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

The  Presiding  Officer.  The  question  is.  Shall  the  bill  pass?  The 
yeas  and  nays  have  been  ordered,  and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  California 
(Mr.  Cranston)  and  the  Senator  from  Arkansas  (Mr.  McClellan)  are 
no'  essarily  absent. 

Mr.  Stevens.  I  announce  that  the  Senator  from  Oklahoma  (Mr. 
Bartlett)  and  the  Senator  from  Illinois  (Mr.  Percy)  are  necessarily 
absent. 

The  result  was  announced — yeas  78,  nays  18,  as  follows : 

[Rollcall  Vote  No.  231  Leg.] 

YEAS — 78 


Abourezk 

Gravel 

Moynihan 

Allen 

Hart 

Muskie 

Anderson 

Haskell 

Nelson 

Baker 

Hatfield 

Nunn 

Bayh 

Hathaway 

Packwood 

Bentsen 

Hayakawa 

Pearson 

Biden 

Heinz 

Pell 

Brooke 

Hollings 

Proxmire 

Bumpers 

Huddleston 

Randolph 

Burdick 

Humphrey 

Ribicoff 

Byrd,  Harry  F.,  Jr. 

Inouye 

Riegle 

Byrd,  Robert  C. 

Jackson 

Roth 

Case 

Javits 

Sarbanes 

Chafee 

Johnston 

Sasser 

Chiles 

Kennedy 

Schweiker 

Church 

Leahy 

Sparkman 

Clark 

Long 

Stafford 

Culver 

Lugar 

Stennis 

DeConcini 

Magnuson 

Stevens 

Dole 

Mathias 

Stevenson 

Domenici 

Matsunaga 

Stone 

Durkin 

McGovern 

Talmadge 

Eagleton 

Mclntyre 

Weicker 

Eastland 

Melcher 

Williams 

Ford 

Metcalf 

Young 

Glenn 

Metzenbaum 

Zorinsky 
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NAYS — 18 

Bellmon  Griffin  Morgan 

Cannon  Hansen  Schmitt 

Curtis  Hatch  Scott 

Danforth  Helms  Thurmond 

Gam  Laxalt  Tower 

Goldwater  McClure  Wallop 

NOT    VOTING 4 

Bartlett  McClellan  Percy 

Cranston 

So  the  bill  (S.  717),  as  amended,  was  passed,  as  follows: 
[The  text  of  S.  717  as  passed  by  the  Senate  follows:] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977". 

TITLE  I— AMENDMENTS  TO  THE  GENERAL  PROVISIONS  OF  THE 
FEDERAL  COAL  MINE  HEALTH  AND  SAFETY  ACT  OF  1969 

Sec.  101.  The  first  section  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  is  amended  to  read  as  follows :  "That  this  Act  may  be  cited  as  the  'Federal 
Mine  Safety  and  Health  Act  of  1977'  ". 

DEFINITION    AND   APPLICABILITY 

Sec  102.  (a)  (1)  Section  2  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  is  amended  by  striking  out  "coal"  wherever  it  appears. 

(2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking  out  "the  Interior"  and 
inserting  in  lieu  thereof  "Labor". 

(b)  (1)  Section  3(a)  of  such  Act  is  amended  by  striking  out  "the  Interior" 
and  inserting  in  lieu  thereof  "Labor". 

(2)  Section  3(d)  of  such  Act  is  amended  by  deleting  the  semicolon  at  the  end 
thereof,  and  inserting  in  lieu  thereof  "or  any  independent  contractor  performing 
services  or  construction  at  such  mine;". 

(3)  Section  3(h)  of  such  Act  is  amended  to  read  as  follows: 

"(h)  'Mine'  means  (1)  an  area  of  land  from  which  minerals  are  extracted 
in  nonliquid  form  or,  if  in  liquid  form,  are  extracted  with  workers  under- 
ground, (2)  private  ways  and  roads  appurtenant  to  such  area,  and  (3)  lands, 
excavations,  underground  passageways,  shafts,  slopes,  tunnels,  and  workings, 
structures,  facilities,  equipment,  machines,  tools,  or  other  property  including 
impoundments,  retention  dams,  and  tailings  ponds,  on  the  surface  or  under- 
ground, used  in,  or  to  be  used  in,  or  resulting  from,  the  work  of  extracting  such 
minerals  from  their  natural  deposits  in  nonliquid  form,  or  if  in  liquid  form,  with 
workers  underground,  or  used  in,  or  the  work  of  preparing  coal,  and  includes 
custom  coal  preparation  facilities.  In  making  a  determination  of  what  consti- 
tutes mineral  milling  for  purposes  of  this  Act  the  Secretary  shall  give  due  con- 
sideration to  the  convenience  of  administration  resulting  from  the  delegation 
to  one  Assistant  Secretary  of  all  authority  with  respect  to  the  health  and  safety 
of  miners  employed  at  one  physical  establishment.". 

(4)  Sections  3  (d),  (e),  (g),  and  (j)  of  such  Act  are  each  amended  by 
striking  out  the  word  "coal"  wherever  it  appears. 

('))  Section  3  of  such  Act  is  amended  by  striking  out  the  word  "and"  at  the 
end  of  paragraph  (1),  by  striking  out  the  period  at  the  end  of  paragraph  (m) 
and  inserting  in  lieu  thereof  a  semicolon,  and  by  adding  at  the  end  thereof  the 
following  new  paragraphs : 

"(n)  'Administration'  means  the  Mining  Enforcement  and  Safety  Administra- 
tion in  the  Department  of  Labor  ;  and 

"(o)  'Commission'  means  the  Federal  Mine  Safety  and  Health  Review  Com- 
mission.". 

(c)  Section  4  of  such  Act  is  amended  by  striking  out  the  word  "coal". 
(d)(1)    Section  5(c)   of  such  Act  is  amended  by  striking  out  "Labor"  and 

inserting  in  lieu  thereof  "the  Interior". 
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(2)  Section  5(f)  of  such  Act  is  amended  by  striking  out  the  word  "coal" 
wherever  it  appears,  and  by  striking  out  "section  106"  and  substituting  "section 
107". 

TITLE  II— MINE  SAFETY  AND  HEALTH  STANDARDS  AMENDMENTS 

AMENDMENTS   TO   TITLE  I 

Sac.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969 
is  amended  to  read  as  follows :  r 

"duties 

"Sec.  101.  (a)  Each  mine  operator  (1)  shall  furnish  to  each  miner  employ- 
ment and  a  place  of  employment  which  are  free  from  recognized  hazards  that 
are  causing  or  are  likely  to  cause  death  or  harm  to  such  miner;  and  (2)  shall 
comply  with  the  safety  and  health  standards  and  all  rules,  regulations,  and 
orders  promulgated  under  this  Act :  and 

"(b)  Each  miner  subject  to  the  provisions  of  this  Act  shall  comply  with  the 
safety  and  health  standards  and  all  rules,  regulations,  and  orders  promulgated 
under  this  Act  which  are  applicable  to  his  own  actions  and  conduct. 

"MANDATORY    SAFETY   AND    HEALTH    STANDARDS 

"Sec.  102.  fa)  The  Secretary  may  by  rule  promulgate,  modify,  or  revoke  any 
mandatory  safety  or  health  standard  for  the  health  and  safety  of  miners,  in- 
cluding standards  for  mine  rescue  and  firefighting  operations,  and  for  the  pre- 
vention of  accidents,  injuries,  or  health  hazards  in  mines  which  are  subject  to 
this  Act  in  accordance  with  section  553  of  title  5,  United  States  Code  (without 
regard  to  any  reference  in  such  section  to  section  556  and  557  of  such  title),  and 
the  following  provisions : 

"(1)  Whenever  the  Secretary,  upon  the  basis  of  information  submitted  to 
him  in  writing  by  an  interested  person,  a  representative  of  any  organization 
of  employers  or  employees,  a  nationally  recognized  standards-producing  orga- 
nization, the  Secretary  of  Health,  Education,  and  Welfare,  the  National  Insti- 
tute for  Occupational  Safety  and  Health,  or  a  State  or  political  subdivision,  or  on 
the  basis  of  information  developed  by  the  Secretary  or  otherwise  available  to 
him  determines  that  a  rule  should  be  promulgated  in  order  to  serve  the  objectives 
of  this  Act,  the  Secretary  may  request  the  recommendations  of  an  advisory 
committee  appointed  under  section  103  of  this  Act.  The  Secretary  shall  provide 
such  an  advisory  committee  with  any  proposals  of  his  own  or  of  the  Secretary 
of  Health.  Education,  and  Welfare,  together  with  all  pertinent  factual  infor- 
mation developed  by  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare,  or  otherwise  available,  including  the  results  of  research,  demonstra- 
tions, and  experiments.  An  advisory  committee  shall  submit  to  the  Secretary 
its  recommendations  regarding  the  rule  to  be  promulgated  within  sixty  days 
from  the  date  of  its  appointment  or  within  such  longer  or  shorter  period  as  may 
be  prescribed  by  the  Secretary,  but  in  no  event  for  a  period  which  is  longer  than 
one  hundred  and  fifty  days.  When  the  Secretary  receives  a  recommendation  ac- 
companied by  appropriate  criteria  from  the  National  Institute  for  Occupational 
Safety  and  Health  that  a  rule  be  promulgated,  modified,  or  revoked,  the  Secre- 
tary must,  within  sixty  days  after  receipt  thereof,  refer  such  recommendation  to 
an  advisory  committee  pursuant  to  this  paragraph,  or  publish  such  a  proposed 
rule  pursuant  to  paragraph  (2)  of  this  subsection,  or  publish  in  the  Federal 
Register  his  determination  not  to  do  so,  and  his  reasons  therefor.  The  Secretary 
shall  be  required  to  request  the  recommendations  of  an  advisory  committee 
appointed  under  section  103.  if  the  rule  to  be  promulgated  is,  in  the  discretion 
of  the  Secretary  which  shall  be  final,  new  in  effect  or  application  and  has  sig 
nificant  economic  impact. 

"(2)  The  Secretary  shall  publish  a  proposed  rule  promulgating,  modifying, 
or  revoking  a  safety  or  health  standard  in  the  Federal  Register.  If  the  Secretary 
determines  that  a  rule  should  be  proposed  and  in  connection  therewith  has  ap- 
pointed an  advisory  committee  as  provided  by  paragraph  (1)  of  this  subsection, 
the  Secretary  shall  publish  a  proposed  rule  or  the  reasons  for  his  determination 
not  to  publish  such  rule,  within  sixty  days  following  the  submission  of  the 
advisory  committee's  recommendation,  or  the  expiration  of  the  period  of  tim« 
prescribed  by  the  Secretary  in  such  submission.  In  either  event,  the  Secretary 
shall  afford  interested  persons  a  period  of  thirty  days  after  any  such  publica- 
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tion  to  submit  written  data  or  comments  on  the  proposed  rule.  Such  comment 
period  may  be  extended  by  the  Secretary  upon  a  finding  of  good  cause,  which 
the  Secretary  shall  publish  in  the  Federal  Register.  Publication  shall  include 
the  text  of  such  rules  proposed,  in  their  entirety,  anr  a  comparative  text  ot  the 
proposed  changes  in  existing  rules,  and  shall  include  a  comprehensive  index 
to  the  rules,  cross-referenced  by  subject  matter.  . .   .  .      ..         K-,««An»  «* 

"(3)  On  or  before  the  last  day  of  the  period  provided  for  the  submission  of 
written  data  or  comments  under  paragraph  (2),  any  interested  person  may  file 
with  the  Secretary  written  objections  to  the  proposed  mandatory  health  or  safety 
standard,  stating  the  grounds  therefor  and  requesting  a  public  hearing  on  such 
objections.  Within  sixty  days  after  the  last  day  for  filing  such  objections,  the 
Secretary  shall  publish  in  the  Federal  Register  a  notice  specifying  the  mandatory 
safety  or  health  standard  to  which  objections  have  been  filed  and  a  hearing  re- 
quested, and  specifying  a  time  and  place  for  such  hearing.  Any  hearing  under  this 
subsection  for  the  purpose  of  hearing  relevant  information  shall  commence  within 
sixty  days  after  the  date  of  publication  of  the  notice  of  hearing.  Hearings  required 
by  this  subsection  shall  be  conducted  by  the  Secretary,  who  may  prescribe  rules 
and  make  rulings  concerning  procedures  in  such  hearings  to  avoid  unnecessary 
costs  or  delay.  Subject  to  the  need  to  avoid  undue  delay,  the  Secretary  shall  pro- 
vide for  procedures  that  will  afford  interested  parties  the  right  to  participate  in 
the  hearing,  including  the  right  to  present  oral  statements  and  to  offer  written 
comments  and  data. 

The  Secretary  may  require  by  subpoena  the  attendance  of  witnesses  and  the 
production  of  evidence  in  connection  with  any  proceeding  initiated  under  this 
section.  If  a  person  refuses  to  obey  a  subpoena  under  this  subsection,  a  United 
States  district  court  within  the  jurisdiction  of  which  a  proceeding  under  this 
subsection  is  conducted  may,  upon  petition  by  the  Secretary,  issue  an  order  re- 
quiring compliance  with  such  subpoena.  A  verbatim  transcript  shall  be  taken  of 
any  such  hearing  and  shall  be  available  to  the  public. 

"(4)  (A)  Within  ninety  days  after  certification  of  the  record  of  such  hearing, 
the  Secretary  shall  promulgate,  modify,  or  revoke  such  mandatory  standards, 
and  publish  his  reasons  therefor  as  he  deems  appropriate. 

(B)  In  the  case  of  a  proposed  mandatory  health  or  safety  standard  to  which 
objections  requesting  a  public  hearing  have  not  been  filed,  the  Secretary,  within 
ninety  days  after  the  period  for  filing  such  objections  has  expired,  shall  promul- 
gate, modify,  or  revoke  such  mandatory  standards,  and  publish  his  reasons 
therefor  as  he  deems  appropriate. 

(C)  In  the  event  the  Secretary  determines  that  a  proposed  mandatory  health  or 
safety  standard  should  not  be  promulgated  he  shall,  within  the  times  specified  in 
paragraphs  (A)  and  (B)  of  this  subsection,  publish  his  reasons  for  his  deter- 
mination. 

(D)  Any  mandatory  health  or  safety  standard  may  contain  a  provision  delay- 
ing its  effective  date  for  such  a  reasonable  period  as  the  Secretary  determines 
may  be  necessary  to  insure  effective  compliance. 

"(5)  (A)  The  Secretary,  in  promulgating  mandatory  standards  dealing  with 
toxic  materials  or  harmful  physical  agents  under  this  subsection,  shall  set  stand- 
ards which  most  adequately  assure  on  the  basis  of  the  best  available  evidence 
that  no  miner  will  suffer  material  impairment  of  health  or  functional  capacity 
even  if  such  miner  has  regular  exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life.  Development  of  mandatory  standards 
under  this  subsection  shall  be  based  upon  research,  demonstrations,  experiments 
and  such  other  information  as  may  be  appropriate.  In  addition  to  the  attainment 
of  the  highest  degree  of  health  and  safety  protection  for  the  miner,  other  con- 
siderations shall  be  the  latest  available  scientific  data  in  the  field,  the  feasibility 
of  the  standards,  and  experience  gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  the  mandatorv  standard  promulgated  shall  be  ex- 
pressed in  terms  of  objective  criteria  and  of  the  performance  desired. 

(B)  The  Secretary  of  Health,  Education,  and  Welfare  as  soon  as  possible  after 
the  date  of  enactment  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of 
3977  but  m  no  event  later  than  eighteen  months  after  such  date  and  on  a  con- 
tinuing basis  thereafter  shall,  for  each  toxic  material  or  harmful  phvsical  agent 
which  is  used  or  found  in  a  mine,  determine  whether  such  material  or  agenf  is 
potentially  toxic  at  the  concentration  in  which  it  is  used  or  found  in  a  mine  The 
Secretary  of  Health.  Education,  and  Welfare  shnll  submit  such  determinations 
with  respect  to  such  toxic  sustances  or  harmful  physical  agents  to  the  Secre* 
tary.  Thereafter,  the  Secretary  of  Health,  Education,  and  Welfare  shall  submit 
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to  the  Secretary  all  pertinent  criteria  regarding  any  such  substances  determined 
to  be  toxic  or  any  Buch  harmful  agentg  as  such  criteria  are  developed.  Within 
sixty  days  after  receiving  any  criteria  in  accordance  with  the  preceding  sentence 
relating  to  a  toxic  material  or  harmful  physical  agent  which  is  not  adequately 
covered  by  a  mandatory  health  or  safety  standard  promulgated  under  this  sec- 
tion, the  Secretary  shall  either  appoint  an  advisory  committee  to  make  recom- 
mendations with  respect  to  a  mandatory  health  and  safety  standard  covering 
such  material  or  agent  in  accordance  with  paragraph  (1)  of  this  subsection  or 
publish  a  proposed  rule  promulgating  such  a  mandatory  health  and  safety  stand- 
ard in  accordance  with  paragraph  I  -  I  of  this  suhsection  or  shall  publish  his 
determination  not  to  do 

"(6)  Any  mandatory  standard  promulgated  under  this  suhsection  shall  pre- 
Bcrine  the  use  of  Labels  or  ol her  appropriate  forms  of  warning  as  are  necessary  to 

Insure  that  miners  are  apprised  <>f  all  hazards  to  which  they  are  exposed,  relevant 
Bymptoms  and  appropriate  emergency  treatment,  and  proper  conditions  and  pre- 
cautions of  safe  use  of  exposure.  Where  appropriate,  BUCh  mandatory  standard 
shall  also  prescribe  suitable  protective  equipment  and  control  or  technological 
procedures  to  be  used  in  connection  with  such  hazards  ami  shall  provide  for 
monitoring  or  measuring  miner  exposure  at  such  locations  and  intervals,  and  in 
such  manner  so  as  to  assure  the  maximum  protection  of  miners.  In  addition, 
where  appropriate,  any  such  mandatory  standard  shall  prescribe  the  type  and 
frequency  of  medical  examinations  or  Other  tests  which  shall  bo  made  available, 
by  the  operator  or  at  his  cost,  to  miners  exposed  to  such  hazards  in  order  to  most 
effectively  determine  whether  the  health  of  such  employees  is  adversely  affected 
by  such  exposure.  Where  appropriate,  the  mandatory  standard  shall  provide  that 
where  a  determination  is  mad-.'  that  a  miner  may  suffer  material  Impairment  of 
health  or  functional  capacity  by  reason  of  exposure  to  the  haaard  covered  by  the 
mandatory  standard,  that  miner  shall  be  removed  from  such  exposure  and  reas- 
signed. Any  miner  transferred  as  a  result  of  such  exposure  shall  continue  to  re- 
ceive compensation  for  such  work  at  no  less  than  the  regular  rate  of  pay  for 
miners  in  the  classification  such  miner  held  immediately  prior  to  his  transfer.  In 
the  event  such  medical  examinations  are  in  the  nature  of  research,  as  determined 
by  the  Secretary  of  Health.  Education,  and  Welfare,  such  examinations  may  be 
furnished  at  the  expense  of  the  Secretary  of  Health.  Education,  and  Welfare.  The 
results  of  such  examinations  or  tests  shall  be  furnished  only  to  the  Secretary  or 
the  Secretary  of  Health.  Education,  and  Welfare,  and.  at  the  request  of  the  miner, 
to  his  designated  physician. 

"(7)  The  Secretary  shall,  to  the  extent  practicable,  promulgate  separate  man- 
datory health  and  safety  standards  applicable  to  mine  construction  activity  on 
the  surface. 

"(S)  In  promulgating,  modifying,  or  revoking  mandatory  standards  as  author- 
ized in  this  title,  or  in  publishing  any  rule  as  authorized  in  this  title,  the 
Secretary  shall  not  reduce  the  protection  afforded  miners  below  that  provided 
by  any  safety  or  health  standard  previously  in  effect. 

"(b)(1)  The  Secretary  shall  provide,  without  regard  to  the  requirements  of 
chapter  5.  title  5.  United  States  Code,  for  an  emergency  temporary  mandatory 
standard  to  take  immediate  effect  upon  publication  in  the  Federal  Register  if 
he  determines  (A)  that  miners  are  exposed  to  grave  danger  from  exposure  to 
substances  or  agents  determined  to  be  toxic  or  physically  harmful  or  to  other 
hazards,  and  (B)  that  such  emergency  standard  is  necessary  to  protect  miners 
from  such  danger. 

"(2)  Such  mandatory  standard  shall  be  effective  until  superseded  by  a  manda- 
tory standard  promulgated  in  accordance  with  the  procedures  prescribed  in 
paragraph  (3)  of  this  subsection. 

"(3)  Upon  publication  of  such  standard  in  the  Federal  Register,  the  Secretary 
shall  commence  a  proceeding  in  accordance  with  section  102(a)  of  this  Act, 
and  the  standard  as  published  shall  also  serve  as  a  proposed  rule  for  the  proceed- 
ing. The  Secretary  shall  promulgate  a  standard  under  this  paragraph  no  later 
than  nine  months  after  publication  of  the  emergency  standard  as  provided  in 
paragraph  (2)  of  this  subsection. 

"(c)  The  Secretary  is  authorized  to  grant  a  variance  from  any  mandatory 
standard  or  portion  thereof  whenever  he  determines,  or  the  Secretary  of  Health. 
Education,  and  Welfare  certifies,  that  such  variance  is  necessary  to  permit  :-n 
operator  to  participate  in  research  approved  by  him  or  the  Secretary  of  Health. 
Education,  and  Welfare  designed  to  demonstrate  or  validate  new  and  improved 
techniques  to  safeguard  the  health  or  safety  of  workers.  No  such  variance  shall 
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be  granted  until  the  Secretary  shall  find  that  the  granting  of  such  variance  will 
not  adversely  affect  the  health  or  safety  of  the  miners,  and  the  Secretary  notifies 
the  miners  affected  directly  and  by  publication  in  the  Federal  Register. 

"(d)  Upon  petition  by  the  operator  or  representative  of  miners,  the  Secretary 
may  issue  an  order  for  a  variance  from  the  application  of  any  mandatory  health 
or  safety  standard  to  a  mine  if  the  Secretary  determines  tht  an  alternative 
method  of  achieving  the  result  of  such  standard  exists  which  will  at  all  times 
insure  at  least  the  same  measure  of  protection  afforded  by  such  standard,  or 
that  the  application  of  such  standard  would  result  in  a  diminution  of  health  or 
safety  to  the  miners.  Upon  receipt  of  such  petition,  the  Secretary  shall  give 
notice  thereof  to  the  operator  or  the  representative  of  miners  in  the  affected 
mine,  as  appropriate,  shall  publish  notice  thereof  in  the  Federal  Register,  and 
shall  cause  such  investigation  to  be  made  as  he  deems  appropriate.  The  Secretary 
shall  provide  an  opportunity  for  a  public  hearing  on  such  petition  at  the  request 
of  the  operator,  the  representative  of  miners  or  other  interested  party.  Any  such 
hearing  shall  be  of  record  and  shall  be  subject  to  section  554  of  title  5  of  the 
United  States  Code.  The  Secretary  shall  issue  a  decision  and  order  on  all  such 
petitions  which  shall  incorporate  his  findings  of  fact  with  respect  thereto  and 
shall  send  a  copy  thereof  to  the  operator  or  the  representative  of  the  miners,  as 
appropriate.  The  order  so  issued  shall  prescribe  the  conditions  the  operator  must 
maintain,  and  the  practices,  means,  methods,  operations,  and  processes  which 
he  must  adopt  and  utilize  to  the  extent  they  differ  from  the  standard  in  question. 
Such  order  may  be  modified  or  revoked  upon  application  by  an  operator,  miner, 
representative  of  miner  or  by  the  Secretary,  in  the  manner  prescribed  for  its 
issuance  under  this  subsection. 

"(e)  The  provisions  of  subsection  (d)  shall  not  apply  with  respect  to  any 
mandatory  standard  enacted  by  title  II  of  this  Act  and  in  effect  on  the  date 
immediately  prior  to  the  effective  date  of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  or  to  any  mandatory  standard  promulgated  pursuant 
to  that  title  prior  to  such  date. 

"(f)  Any  person  who  may  be  adversely  affected  by  a  mandatory  standard 
issued  under  this  section  may,  at  any  time  prior  to  the  sixtieth  day  after  such 
standard  is  promulgated,  file  a  petition  challenging  the  validity  of  such  manda- 
tory standard  with  the  United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia circuit  or  the  circuit  wherein  such  person  resides  or  has  his  principal 
place  of  business,  for  a  judicial  review  of  such  standard.  A  copy  of  the  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Secretary.  The 
filing  of  such  petition  shall  not,  unless  otherwise  ordered  by  the  court,  operate  as 
a  stay  of  the  standard.  No  objection  that  has  not  been  urged  before  the  Secretary 
shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such  objec- 
tion shall  be  excused  for  good  cause  shown.  The  validity  of  any  mandatory  health 
or  safety  standard  shall  not  be  subject  to  challenge  on  the  grounds  that  any  of 
the  time  limitations  in  this  section  have  been  exceeded.  The  procedures  of  this 
subsection  shall  be  the  exclusive  means  of  challenging  the  validity  of  a  manda- 
tory standard. 

"advisory  committees 

"Sec.  103.  (a)  The  Secretary  may  appoint  advisory  committees  to  assist  him  in 
his  standard  setting  functions  under  section  102(a)  of  this  Act,  and  to  advise  him 
on  other  matters  relating  to  safety  and  health  in  mines.  Each  such  advisory 
committee  may  include  as  a  member,  one  or  more  designees,  of  the  Secretary  of 
Health,  Education,  and  Welfare,  the  National  Bureau  of  Standards  of  the  De- 
partment of  Commerce,  and  the  National  Science  Foundation,  and  shall  include 
among  its  members  persons  qualified  by  experience  and  affiliation  to  present  the 
viewpoint  of  operators  of  such  mines  and  an  equal  number  of  persons  similarly 
qualified  to  present  the  viewpoint  of  workers  in  such  mines,  as  well  as  one  or 
more  representatives  of  mine  inspection  or  safety  agencies  of  the  States.  An 
advisory  committee  may  also  include  such  other  persons  as  the  Secretary  may 
appoint  who  are  qualified  by  knowledge  and  experience  to  make  a  useful  contribu- 
tion to  the  work  of  such  committee,  including  one  or  more  representatives  of 
of  professional  organizations  or  technicians  or  professionals  specializing  in 
safety  or  health,  but  the  number  of  persons  so  appointed  to  any  such  advisory 
committee  shall  not  exceed  the  number  appointed  to  such  committee  as  represent- 
atives of  Federal  and  State  agencies.  Any  meeting  of  such  committee  shall  be 
open  to  the  public  and  an  accurate  record  shall  be  kept  and  made  available  to 
the  public.  No  member  of  such  committee  (other  than  representatives  of  opera- 
tors and  miners)  shall  have  an  economic  interest  in  any  proposed  rule. 
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"(b)  Persons  appointed  to  advisory  committees  from  private  life  shall  be 
compensated  in  the  same  manner  as  consultants  or  exports  under  section  3109  of 
title  5,  United  States  Code.  The  Secretary  shall  pay  to  any  State  which  is  the 
employer  of  a  member  of  such  committee  reimbursement  sufficient  to  cover  the 
actual  costs  to  the  State  resulting  from  such  representatives'  membership  on 
such  committee. 

"inspections,  investigations,  and  recordkeeping 

"Sec.  104.  (a)  Authorized  representatives  of  the  Secretary  or  the  Secretary 
of  Health.  Education,  and  Welfare  shall  make  frequent  Inspections  and  Investi- 
gations in  mines  eaeh  year  for  the  purpose  of  (1)  obtaining,  utilizing,  and  dis- 
seminating information  relating  to  health  and  safety  conditions,  the  causes  of 
accidents  and  the  causes  of  diseases  and  physical  impairments  originating  in 
such  mines.  (2)  gathering  Information  with  respect  to  mandatory  health  or  safety 
standards.  (3)  determining  whether  an  imminent  danger  exists,  and  (4)  deter- 
mining whether  or  not  there  is  compliance  with  the  mandatory  health  or  safety 
standards  or  with  any  notice,  order,  or  decision  issued  under  this  title  or  other 
requirements  of  this  Act.  In  carrying  out  the  requirements  of  this  subsection,  no 
advance  notice  of  an  inspection  shall  he  provided  to  any  person,  except  that  in 
carrying  out  the  requirements  of  clauses  (1)  and  (2)  of  this  subsection,  the  Sec- 
retary of  Health.  Education,  and  Welfare  may  give  advanced  notice  of  inspec- 
tions. In  carrying  out  the  requirements  of  clauses  (3)  and  (4)  of  this  subsection 
the  Secretary  shall  make  inspections  of  each  underground  mine  in  its  entirety  at 
least  four  times  a  year,  and  of  each  surface  mine  in  its  entirety  at,  least  two  times 
a  year:  Provided,  That  the  Secretary  shall  develop  guidelines  for  additional  such 
inspections  of  mines  based  on  criteria  including,  but  not  limited  to  the  hazards 
found  in  mines  subject  to  this  Act.  and  his  exj>erience  under  this  Act  and  other 
health  and  safety  laws.  For  the  purpose  of  making  any  Inspection  or  investigation 
under  this  Act.  the  Secretary  or  the  Secretary  of  Health.  Education,  and  Welfare 
or  any  authorized  representative  of  the  Secretary  or  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  shall  have  a  right  of  entry  to,  upon,  or  through  any  mine. 

"(b)  In  making  his  investigations  of  accidents  or  other  conditions  relating  to 
health  or  safety  in  a  mine  under  this  Act,  the  Secretary  may  require  the  attend- 
ance and  testimony  of  witnesses  and  the  production  of  evidence  under  oath.  Wit- 
nesses shall  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States.  In  case  of  a  continuancy,  failure,  or  refusal  of  any 
person  to  obey  such  an  order,  any  district  court  of  the  United  States  or  the 
United  States  courts  of  any  territory  or  possession,  within  the  jurisdiction  of 
which  such  person  is  found,  resides,  or  transacts  business,  upon  the  application  by 
the  Secretary,  shall  have  jurisdiction  to  issue  such  person  an  order  requiring  such 
person  to  appear  to  produce  evidence  if,  as.  and  when  so  ordered,  and  to  give  testi- 
mony relating  to  the  matter  under  investigation  or  in  question,  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  said  court  as  a  contempt 
thereof. 

"(c)  (1)  Each  operator  shall  make.  keep,  and  preserve,  and  make  available  to 
the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare,  such  records 
regarding  his  activities  relating  to  this  Act  as  the  Secretary,  in  cooperation  with 
the  Secretary  of  Health,  Education,  and  Welfare,  may  prescribe  by  regulation  as 
necessary  or  appropriate  for  the  enforcement  of  this  Act  or  for  developing  infor- 
mation regarding  the  causes  and  prevention  of  occupational  accidents  and  ill- 
nesses in  the  mines  subject  to  this  Act.  In  order  to  carry  out  the  provisions  of  this 
paragraph  such  regulations  may  include  provisions  requiring  operators  to  con- 
duct periodic  inspections. 

"(2)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health.  Education, 
and  Welfare,  shall  prescribe  regulations  requiring  operators  to  maintain  accurate 
records  of  and  to  make  periodic  reports  on,  work-related  deaths,  injuries,  and  ill- 
nesses other  than  minor  injuries  requiring  only  first  aid  treatment  and  which  do 
not  involve  medical  treatment,  loss  of  consciousness,  restriction  of  work  or  motion, 
or  transfer  to  another  job  in  the  mines  subject  to  this  Act. 

"(3)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health.  Education, 
and  Welfare,  shall  issue  regulations  requiring  operators  to  maintain  accurate  rec- 
ords of  employee  exposures  to  potentially  toxic  materials  or  harmful  physical 
agents  which  are  required  to  be  monitored  or  measured  under  any  applicable 
mandatory  health  and  safety  standard  promulgated  under  this  Act.  Such  regula- 
tions shall  provide  miners  or  their  representatives  with  an  opportunity  to  observe 
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such  monitoring  or  measuring,  and  to  have  access  to  the  records  thereof.  Such 
regulations  shall  also  make  appropriate  provision  for  each  miner  or  former 
miner  to  have  access  to  such  records  as  will  indicate  his  own  exposure  to  toxic 
materials  or  harmful  physical  agents.  Each  operator  shall  promptly  notify  any 
miner  who  has  been  or  is  being  exposed  to  toxic  materials  or  harmful  physical 
agents  in  concentrations  or  at  levels  which  exceed  those  prescribed  by  an  appli- 
cable health  and  safety  standard  promulgated  under  section  102,  or  mandated 
under  title  II,  and  shall  inform  any  miner  who  is  being  thus  exposed  of  the  cor- 
rective action  being  taken. 

"(4)  All  accidents,  including  unintentional  roof  falls  (except  in  any  abandoned 
panels  or  in  areas  which  are  inaccessible  or  unsafe  for  inspections),  shall  be  in- 
vestigated by  the  operator  or  his  agent  to  determine  the  cause  and  the  means  of 
preventing  a  recurrence.  Records  of  such  accidents,  roof  falls,  and  investigations 
shall  be  made  available  to  the  Secretary  or  his  authorized  representative  and  the 
appropriate  State  agency.  Such  records  shall  be  open  for  inspection  by  interested 
persons. 

"(d)  Any  information  obtained  by  the  Secretary,  or  by  the  Secretary  of  Health, 
Education,  and  Welfare  under  this  Act  shall  be  obtained  in  such  a  manner  as  to 
impose  a  minimum  burden  upon  operators,  especially  those  operating  small  busi- 
nesses, consistent  with  the  underlying  purposes  of  this  Act.  Unnecessary  duplica- 
tion of  effort  in  obtaining  information  shall  be  reduced  to  the  maximum  extent 
feasible. 

"(e)  Subject  to  regulations  issued  by  the  Secretary,  a  representative  of  the  oper- 
ator and  a  representative  authorized  by  his  miners  shall  be  given  an  opportunity  to 
accompany  the  Secretary  or  his  authorized  representative  during  the  physical 
inspection  of  any  mine  under  subsection  (a)  for  the  purpose  of  aiding  such  inspec- 
tion and  to  participate  in  pre-  or  post-inspection  conferences  held  at  the  mine. 
Where  there  is  no  authorized  miner  representative,  the  Secretary  or  his  author- 
ized representative  shall  consult  with  a  reasonable  number  of  miners  concerning 
matters  of  health  and  safety  in  the  mine.  Such  representative  of  miners  who  is 
also  an  employee  of  the  operator  shall  suffer  no  loss  of  pay  as  a  result  of  his  par- 
ticipation in  the  inspection  made  under  this  subsection.  To  the  extent  that  the 
Secretary  or  authorized  representative  of  the  Secretary  determines  that  more  than 
one  representative  from  each  party  would  further  aid  the  inspection,  he  can 
permit  each  party  to  have  an  equal  number  of  such  additional  representatives. 
However,  only  one  such  representative  of  miners  who  is  an  employee  of  the  oper- 
ator shall  be  entitled  to  suffer  no  loss  of  pay  as  a  result  of  this  subsection.  Com- 
pliance with  this  subsection  shall  not  be  a  jurisdictional  prerequisite  to  the  en- 
forcement of  any  provision  of  this  Act. 

"(f)(1)  Whenever  a  miner  or  representative  of  the  miners  has  reasonable 
grounds  to  believe  that  a  violation  of  this  Act  or  of  a  mandatory  health  or  safety 
standard  exists,  or  an  imminent  danger  exists,  such  miner  or  representative 
shall  have  a  right  to  obtain  an  immediate  inspection  by  giving  notice  to  the 
Secretary  or  his  authorized  representative  of  such  violation  or  danger.  Any  such 
notice  shall  be  reduced  to  writing,  signed  by  the  miner  or  by  the  representative  of 
the  miners,  and  a  copy  shall  be  provided  the  operator  or  his  agent  no  later  than 
at  the  time  of  inspection,  except  that,  the  name  of  the  person  giving  such  notice 
and  the  names  of  individual  miners  referred  to  therein  shall  not  appear  in  such 
copy.  Upon  receipt  of  such  notification,  a  special  inspection  shall  be  made  as  soon 
as  possible  to  determine  if  such  violation  or  danger  exists  in  accordance  with  the 
provisions  of  this  title.  If  the  Secretary  determines  that  a  violation  or  danger 
does  not  exist,  he  shall  notify  the  miner  or  representative  of  the  miners  in  writing 
of  such  determination. 

"(2)  Prior  to  or  during  any  inspection  of  a  mine,  any  miners  or  representatives 
of  miners  employed  in  such  mine  may  notify  the  Secretary  or  any  representative 
of  the  Secretary  responsible  for  conducting  the  inspection,  in  writing,  of  any 
violation  of  this  Act  or  of  any  imminent  danger  which  they  have  reason  to  believe 
exists  in  such  mine.  The  Secretary  shall,  by  regulation,  establish  procedures 
for  informal  review  of  any  refusal  by  a  representative  of  the  Secretary  to  issue 
a  citation  with  respect  to  any  such  alleged  violation  or  order  with  respect  to  such 
danger  and  shall  furnish  the  miners  or  representative  of  miners  requesting  such 
review  a  written  statement  of  the  reasons  for  the  Secretary's  final  disposition  of 
the  case. 

"(g)  (1)  The  Secretary  and  Secretary  of  Health,  Education,  and  Welfare  are 
authorized  to  compile,  analyze,  and  publish,  either  in  summary  or  detailed  form, 
all  reports  or  information  obtained  under  this  section. 
20-040—78 71 
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"(2)  The  Secretary  and  the  Secretary  of  Health,  Education,  and  Welfare  shall 
each  prescribe  such  rules  and  regulations  as  they  may  deem  necessary  to  carry 
out  their  responsibilities  under  this  Act,  including  rules  and  regulations  dealing 
with  the  inspection  of  mines  subject  to  this  Act. 

"(h)  Whenever  the  Secretary  finds  that  a  mine  liberates  excessive  quantities 
of  methane  or  other  explosive  gases  during  its  operations,  or  that  a  methane  or 
other  gas  ignition  or  explosion  has  occurred  in  such  mine  which  resulted  in  death 
or  serious  injury  at  any  time  during  the  previous  five  years,  or  that  there  exists 
in  such  mine  some  other  especially  hazardous  condition,  he  shall  provide  a  mini- 
mum of  one  spot  inspection  by  his  authorized  representative  of  all  or  part  of  such 
mine  during  every  five  working  d:iys  .it  irregular  intervals.  For  purposes  of  this 
subsection,  liberation  of  excessive  quantities  of  methane  or  other  explosive  gases 
shall  mean  liberation  of  more  than  one  million  cubic  feet  of  methane  or  other 
explosive  gases  during  a  twenty-four  hour  period :  Provided,  hoiccver,  That 
when  the  Secretary  finds  that  a  mine  liberates  more  than  five  hundred  thousand 
cubic  feet  of  methane  or  other  explosive  gases  during  a  twenty-four  hour  period, 
he  shall  provide  a  minimum  of  one  Spot  inspection  by  his  authorized  representa- 
tive of  all  or  part  of  such  mine  every  ten  working  days  at  irregular  intervals: 
Provided  further,  That  when  the  Secretary  finds  that  a  mine  liberates  more  than 
two  hundred  thousand  cubic  feet  of  methane  or  other  explosive  gases  during  a 
twenty-four  hour  period,  he  shall  provide  a  minimum  of  one  spot  inspection  by 
his  authorized  representative  of  all  or  part  of  such  mine  every  fifteen  working 
days  at  irregular  intervals. 

'•(i)  In  the  event  of  any  accident  (whether  or  not  resulting  in  an  injury  or 
death)  occurring  in  a  mine,  the  operator  shall  promptly  notify  the  Secretary 
thereof  and  shall  take  appropriate  measures  to  prevent  the  destruction  of  any 
evidence  which  would  assist  in  investigating  the  cause  or  causes  thereof.  In  the? 
event  of  any  accident  occurring  in  a  mine  where  rescue  and  recovery  work  is 
necessary,  the  Secretary  or  an  authorized  representative  of  the  Secretary  shall 
take  whatever  action  he  deems  appropriate  to  protect  the  life  of  any  person,  and 
he  may,  if  he  deems  it  appropriate,  supervise  and  direct  the  rescue  and  recovery 
activity  in  such  mine. 

" (j)  In  the  event  of  any  accident  occurring  in  a  mine,  an  authorized  represent- 
ative of  the  Secretary,  when  present,  may  issue  such  orders  as  he  deems  ap- 
propriate to  insure  the  safety  of  any  person  in  the  mine,  and  the  operator  of  such 
mine  shall  obtain  the  approval  of  such  representative,  in  consultation  with  ap- 
propriate State  representatives,  when  feasible,  of  any  plan  to  recover  any  person 
person  in  the  mine  or  to  recover  the  mine  or  return  affected  areas  of  the  mine  to 
normal. 

"CITATIONS  AND   ORDERS 

"Sec.  105.  (a)  If,  upon  inspection  or  investigation,  the  Secretary  or  his  author- 
ized representative  believes  that  an  operator  of  a  mine  subject  to  this  Act  has 
violated  this  Act,  or  any  mandatory  health  or  safety  standard,  rule,  order,  or 
regulation  promulgated  pursuant  to  this  Act.  he  shall,  with  reasonable  prompt- 
ness, issue  a  citation  to  the  operator.  Each  citation  shall  be  in  writing  and  shall 
describe  with  particularity  the  nature  of  the  violation,  including  a  reference  to 
the  provision  of  the  Act,  standard,  rule,  regulation,  or  order  alleged  to  have  been 
violated.  In  addition,  the  citation  shall  fix  a  reasonable  time  for  the  abatement 
of  the  violation.  The  requirement  for  the  issuance  of  a  citation  with  reasonable 
promptness  shall  not  be  a  jurisdictional  prerequisite  to  the  enforcement  of  any 
provision  of  this  Act. 

"(b)  If  upon  any  followup  inspection  of  a  mine,  an  authorized  representative 
of  the  Secretary  finds  (1)  that  a  violation  described  in  a  citation  issued  pursuant 
to  subsection  (a)  has  not  been  totally  abated  within  the  period  of  time  as  orig- 
inally fixed  therein  or  as  subsequently  extended,  and  (2)  that  the  period  of  time 
for  the  abatement  should  not  be  further  extended,  he  shall  find  the  extent  of  the 
area  affected  by  the  violation  and  shall  promptly  issue  an  order  requiring  the 
operator  of  such  mine  or  his  agent  to  immediately  cause  all  persons  to  be  with- 
drawn from,  and  to  be  prohibited  from  entering  such  area  until  an  authorized 
representative  of  the  Secretary  determines  that  such  violation  has  been  abated, 
except  the  following  persons  : 

"(1)  Any  person  whose  presence  in  such  area  is  necessary,  in  the  judgment 
of  the  operator  of  the  mine,  or  an  authorized  representative  of  the  Secretary, 
to  eliminate  the  danger  or  violation  described  in  the  order ; 

"  (2)  Any  public  official  whose  official  duties  require  him  to  enter  such  area  ; 
or 
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"(3)  Any  legal  or  technical  consultant,  or  any  representative  of  the  miners 
of  the  mine,  who  is  a  certified  person  qualified  to  make  mine  examinations,  or 
is  accompanied  by  such  a  person,  and  whose  presence  in  such  area  is  neces- 
sary, in  the  judgment  of  the  operator  of  the  mine  or  an  authorized  repre- 
sentative of  the  Secretary,  for  the  proper  investigation  of  the  conditions 
described  in  the  order. 
"(c)  (1)  In  the  case  of  a  violation  of  any  mandatory  safety  or  health  stand- 
ard which  is  of  such  nature  as  could  significantly  and  substantially  contribute 
to  the  cause  and  effect  of  a  mine  safety  or  health  hazard,  and  which  is  caused 
by  an  unwarranted  failure  of  such  operator  to  comply  with  such  safety  or 
health  standards,  the  citation  shall  include  a  statement  to  that  effect.  If,  during 
the  same  inspection  or  any  subsequent  inspection  of  such  mine  within  ninety 
days  after  the  issuance  of  such  citation,  an  authorized  representative  of  the 
Secretary  finds  another  violation  of  any  safety  or  health  standard  and  finds  such 
violation  to  be  also  caused  by  an  unwarranted  failure  of  such  operator  to  so  com- 
ply, he  shall  forthwith  issue  an  order  requiring  the  operator  to  cause  all  persons 
in  the  area  affected  by  such  violations,  except  those  persons  referred  to  in  sub- 
section (b)  of  this  section,  to  be  withdrawn  from,  and  to  be  prohibited  from  en- 
tering, such  area  until  an  authorized  representative  of  the  Secretary  determines 
that  such  violation  has  been  abated. 

"(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has  been 
issued  pursuant  to  paragraph  (1)  of  this  subsection  a  withdrawal  order  shall 
promptly  be  issued  by  an  authorized  representative  of  the  Secretary  who  finds 
upon  any  subsequent  inspection  the  existence  in  the  mine  of  other  unwar- 
ranted violations  until  such  time  as  an  inspection  of  such  mine  discloses  no  such 
violations.  Following  an  inspection  of  the  mine  which  discloses  no  unwarranted 
violations,  the  provision  of  paragraph  (1)  of  this  subsection  shall  again  be 
applicable  to  that  mine. 

"(d)  (1)  If  an  operator  has  a  pattern  of  violations  of  mandatory  health  or 
safety  standards  in  the  mine  which  are  of  such  nature  as  could  have  significantly 
and  substantially  contributed  to  the  cause  and  effect  of  mine  health  or  safety 
hazards,  he  shall  be  given  written  notice  that  such  pattern  exists.  If.  upon  any 
inspection  within  ninety  days  after  the  issuance  of  such  notice,  an  authorized 
representative  of  the  Secretary  finds  any  violation  of  a  mandatory  health  or 
safety  standard  which  could  significantly  and  substantially  contribute  to  the 
cause  and  effect  of  a  mine  safety  or  health  hazard,  the  authorized  representa- 
tive issue  an  order  requiring  the  operator  to  cause  all  persons  in  the  area 
affected  by  such  violation,  except  those  persons  referred  to  in  subsection 
(b)  of  this  section,  to  be  withdrawn  from,  and  to  be  prohibited  from  entering 
such  area  until  an  authorized  representative  of  the  Secretary  determines  that 
such  violation  has  been  abated. 

"(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  mine  has  been 
issued  purusnt  to  paragraph  (1)  of  this  subsection,  a  withdrawal  order  shall 
be  issued  by  an  authorized  representative  of  the  Secretary  who  finds  upon  any 
subsequent  inspection  the  existence  in  such  mine  of  any  violation  of  a  mandatory 
health  or  safety  standard  which  could  significantly  and  substantially  contribute 
to  the  cause  and  effect  of  a  mine  health  or  safety  hazard.  The  withdrawal  order 
shall  remain  in  effect  until  an  authorized  representative  of  the  Secretary  deter- 
mines that  such  violation  has  been  abated. 

"(3)  If,  upon  an  inspection  of  the  entire  mine,  an  authorized  representative 
of  the  Secretary  finds  no  violations  of  mandatory  health  or  safety  standards 
that  could  significantly  and  substantially  contribute  to  the  cause  and  effect  of 
mine  health  and  safety  hazards,  the  pattern  of  violations  that  resulted  in  the  is- 
suance of  a  notice  under  paragraph  (1)  of  this  subsection  shall  be  deemed  to  be 
terminated  and  paragraphs  (1)  and  (2)  of  this  subsection  shall  no  longer  apply. 
However,  if  as  a  result  of  subsequent  violations,  the  operator  reestablishes  a  pat- 
tern of  violations,  paragraphs  (1)  and  (2)  shall  again  be  applicable  to  such 
operator. 

"(4)  The  Secretary  shall  make  such  rules  as  he  deems  necessary  to  establish 
criteria  for  determining  when  a  pattern  of  violations  of  mandatory  health  or 
safety  standards  exists. 

"(e)  During  the  abatement  period  for  a  violation  of  the  applicable  limit  on 
the  concentration  of  respirable  dust,  the  operator  of  the  mine  shall  cause  sam- 
ples described  in  section  202(a)  of  this  Act  to  be  taken  of  the  affected  area  dur 
ing  each  production  shift. 
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"As  soon  as  possible  after  an  order  relating  to  failure  to  abate  execessive  dust 
concentration  is  issued,  the  Secretary,  upon  request  of  the  operator,  shall  dis- 
patch to  the  mine  involved  a  person  or  team  of  persons,  to  the  extent  such 
persons  are  available,  who  are  knowledgeable  in  the  methods  and  means  of 
controlling  and  reducing  respirable  dust.  Such  person  or  team  or  persons  shall 
remain  of  the  mine  involved  for  such  time  as  they  shall  deem  appropriate  to  as- 
sist the  operator  in  reducing  respirable  dust  concentration.  While  at  the  mine, 
such  persons  may  require  the  operator  to  take  such  actions  as  they  deem  ap- 
propriate to  insure  the  health  of  any  person  in  the  mine. 

"(f)(1)  If,  upon  any  inspection  or  investigation  pursuant  to  section  104 
of  this  Act,  the  Secretary  or  an  authorized  representative  shall  find  employed 
at  a  mine  a  miner  who  has  not  received  the  requisite  safety  training  under  sec- 
tion 11G  of  this  Act,  the  Secretary  or  an  authorized  representative  shall  issue 
an  order  under  the  section  which  declares  such  miner  to  be  a  hazard  to  himself 
and  to  others,  and  requiring  that  such  miner  be  immediately  withdrawn  from 
tlu'  mine,  and  be  prohibited  from  entering  the  mine  until  an  authorized  repre- 
sentative of  the  Secretary  determines  that  such  miner  has  received  the  training 
required  by  section  116  of  this  Act. 

"(2)  No  miner  who  is  ordered  withdrawn  from  a  mine  under  paragraph  (1) 
of  this  subsection  shall  be  discharged  or  otherwise  discriminated  against  because 
of  such  order ;  and  no  miner  who  is  ordered  withdrawn  from  a  mine  under  para- 
graph (1)  of  this  subsection  shall  suffer  a  loss  of  compensation  during  the  period 
necessary  for  such  miner  to  receive  such  training  and  for  an  authorize  rep- 
resentative* of  the  Secretary  to  determine  that  such  miner  has  received  the 
requisite  training. 

"(g)  Each  citation  or  order  Issued  under  this  section,  or  a  copy  or  copies 
thereof,  shall  be  prominently  posted  in  accordance  with  section  110  of  this  Act, 
and  as  prescribed  in  regulations  issued  by  the  Secretary. 

"(h)  Any  order  issued  under  subsection  (b),  (c),  or  (d),  shall  remain  in  effect 
until  modified  or  terminated  by  the  Secretary  or  his  authorized  representative, 
or  modified,  terminated  or  vacated  by  the  Commission  or  the  courts  pursuant  to 
section  106  or  107. 

"procedure  for  enforcement 

"Sec.  106.  (a)  "If,  (a)  If,  after  an  inspection  or  investigation  the  Secretary 
issues  a  citation  or  order  under  section  105,  he  shall,  within  a  reasonable  time 
after  the  termination  of  such  inspection  or  investigation,  notify  the  opera- 
tor by  certified  mail  of  the  civil  penalty  proposed  to  be  assessed  under  section 
111(a)  for  the  violation  cited  and  that  the  operator  has  fifteen  working  days 
within  which  to  notify  the  Secretary  that  he  wishes  to  contest  the  citation  or 
proposed  assessment  of  penalty.  A  copy  of  such  notification  shall  be  sent  by 
mail  to  the  representative  of  miners  in  such  mine.  If,  within  fifteen  working  days 
from  the  receipt  of  the  notification  issued  by  the  Secretary,  the  operator  fails 
to  notify  the  Secretary  that  he  intends  to  contest  the  citation  or  the  proposed 
penalty  or  penalties,  and  no  notice  is  filed  by  any  miner  or  representative  of 
miners  under  subsection  (d)  of  this  section  within  such  time,  the  citation  and  the 
penalty  or  penalties,  as  proposed,  shall  be  deemed  a  final  order  of  the  Com- 
mission and  not  subject  to  review  by  any  court  or  agency.  Refusal  by  the 
operator  or  his  agent  to  accept  certified  mail  containing  a  notice  under  this 
subsection  shall  constitute  receipt  thereof  within  the  meaning  of  this  subsec- 
tion. 

"(b)  (1)  If  the  Secretary  has  reason  to  believe  that  an  operator  has  failed  to 
correct  a  violation  for  which  a  citation  has  been  issued  within  the  period  per- 
mitted for  its  correction  the  Secretary  shall  notify  the  operator  by  certified  mail 
of  such  failure  and  of  the  penalty  proposed  to  be  assessed  under  section  111  by 
reason  of  such  failure,  and  that  the  operator  has  fifteen  working  days  within 
which  to  notify  the  Secretary  that  he  wishes  to  contest  the  Secretary's  notifica- 
tion or  the  proposed  assessment  of  penalty.  A  copy  of  such  notification  shall  at 
the  same  time  be  sent  by  mail  to  the  representative  of  the  mines.  If,  within  fifteen 
working  days  from  the  receipt  of  notification  issued  by  the  Secretary,  the  opera- 
tor fails  to  notify  the  Secretary  that  he  intends  to  contest  the  notification  or 
proposed  penalty,  the  notification  and  assessment,  as  proposed,  shall  be  deemed 
a  final  order  of  the  Commission  and  not  subject  to  review  by  any  court  or  agency. 
Refusal  by  the  operator  or  his  agent  to  accept  certified  mail  containing  a  notifica- 
tion issued  under  this  subsection  shall  constitute  receipt  thereof  within  the  mean- 
ing of  this  subsection. 
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"(2)  The  Commission  may  grant  temporary  relief  from  any  order  issued  under 
section  106(b)  of  this  Act,  under  such  conditions  as  it  may  prescribe,  if — 

(A)  a  hearing  has  been  held  in  which  all  parties  were  given  an  opportunity 
to  be  heard ; 

(B)  the  applicant  for  such  relief  shows  that  there  is  substantial  likelihood 
that  the  findings  of  the  Commission  will  be  favorable  to  the  applicant ; 

(C)  such  relief  will  not  adversely  affect  the  health  and  safety  of  miners 
in  the  mine  ;  and 

The  Commission  shall  provide  a  procedure  for  expedited  consideration  of 
such  cases. 

"(c)  (1)  No  person  shall  discharge  or  in  any  manner  discriminate  against  or 
cause  to  be  discharged  or  discriminated  against  or  otherwise  interfere  with  the 
exercise  of  the  statutory  rights  of  any  miner,  representative  of  miners  or  ap- 
plicant for  employment  in  any  mine  subject  to  this  Act  because  such  miner, 
representative  of  miners  or  applicant  for  employment  has  filed  or  made  a  com- 
plaint under  or  related  to  this  Act,  including  a  complaint  notifying  the  operator 
or  the  operator's  agent,  or  the  representative  of  the  miners  at  the  mine  of  an 
alleged  danger  or  safety  or  health  violation  in  the  mine,  or  because  such  miner, 
representative  of  miners  or  applicant  for  employment  is  the  subject  of  medical 
evaluations  and  potential  transfer  under  a  standard  published  pursuant  to  sec- 
tion 102  of  this  Act  or  because  such  miner,  representative  of  miners  or  applicant 
for  employment  has  instituted  or  caused  to  be  instituted  any  proceeding  under 
or  related  to  this  Act  or  has  testified  or  is  about  to  testify  in  any  such  proceeding, 
or  because  of  the  exercise  by  such  miner,  representative  of  miners  or  applicant 
for  employment  on  behalf  of  himself  or  others  of  any  statutory  right  afforded 
by  this  Act. 

"(2)  Any  miner  or  applicant  for  employment  or  representative  of  miners  who 
believes  that  he  has  been  discharged,  interfered  with,  or  otherwise  discriminated 
against  by  any  person  in  violation  of  this  subsection  may,  within  sixty  days  after 
sucli  violation  occurs,  file  a  complaint  with  the  Secretary  alleging  such  discrimi- 
nation. Upon  receipt  of  such  complaint,  the  Secretary  shall  cause  such  investiga- 
tion to  be  made  as  he  deems  appropriate.  Such  investigation  shall  commence 
within  fifteen  days  of  the  Secretary's  receipt  of  the  complaint,  and  if  the  Secre- 
tary finds  that  such  complaint  was  not  frivolously  brought,  the  Commission,  on  an 
expedited  basis  upon  application  of  the  Secretary  shall  order  the  immediate  rein- 
statement of  the  miner  pending  final  order  on  the  complaint.  If  upon  such  in- 
vestigation, the  Secretary  determines  that  the  provisions  of  this  subsection  have 
been  violated,  he  shall  immediately  file  a  complaint  with  the  Commission,  with 
service  upon  the  alleged  violator  and  the  miner,  or  applicant  for  employment,  or 
representative  of  miners  alleging  such  discrimination  or  interference  and  pro- 
posing an  order  granting  appropriate  relief.  The  Commission  shall  afford  an 
opportunity  for  a  hearing  (in  accordance  with  section  554  of  title  5,  United 
States  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  section)  and  there* 
after  shall  issue  an  order,  based  upon  findings  of  fact,  affirming,  modifying,  or 
vacating  the  Secretary's  proposed  order,  or  directing  other  appropriate  relief; 
and  such  order  shall  become  final  thirty  days  after  its  issuance.  The  Commission 
shall  have  authority  in  such  proceedings  to  require  a  person  committing  a  viola- 
tion of  this  subsection  to  take  such  affirmative  action  to  abate  the  violation  as 
the  Commission  deems  appropriate,  including,  but  not  limited  to,  the  rehiring 
or  reinstatement  of  the  miner  to  his  former  position  with  back  pay  and  interest. 
The  complaining  miner,  applicant,  or  representative  of  miners  may  present  ad* 
ditional  evidence  on  his  own  behalf  during  any  hearing  held  pursuant  to  this 
paragraph. 

"(3)  Within  ninety  days  of  the  receipt  of  a  complaint  filed  under  paragraph 
(2)  of  this  subsection,  the  Secretary  shall  notify  the  miner,  applicant  for  em- 
ployment, or  representative  of  miners  in  writing,  of  his  determination  whether 
a  violation  has  occurred.  If  the  Secretary,  upon  investigation,  determines  that 
the  provisions  of  this  subsection  have  not  been  violated,  the  complainant  shall 
have  the  right,  within  thirty  days  of  notice  of  the  Secretary's  determination,  to 
file  an  action  on  his  own  behalf  before  the  Commission,  charging  discrimination 
or  interference  in  violation  of  paragraph  (1)  of  this  subsection.  The  Commission 
shall  afford  an  opportunity  for  a  hearing  (in  accordance  with  section  554  of  title 
5,  United  States  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  section), 
and  thereafter  shall  issue  an  order,  based  upon  findings  of  fact,  dismissing  or 
sustaining  the  complainant's  charges  and,  if  the  charges  are  sustained,  granting 
such  relief  as  it  deems  appropriate,  including,  but  not  limited  to,  an  order  re- 
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quiring  the  hiring  or  reinstatement  of  the  miner,  applicant  for  employment  or 
representative  of  miners  to  his  former  position  with  hack  pay  and  interest  or 
such  remedy  as  may  be  appropriate.  Such  order  shall  hecome  final  thirty  days 
after  its  issuance.  Whenever  an  order  is  issued  sustaining  the  miners  charges 
under  this  subsection,  a  sum  equal  to  the  aggregate  amount  of  all  costs  and  ex- 
penses (including  attorney's  fees)  as  determined  by  the  Commission  to  have  heen 
onably  Incurred  by  the  miner,  applicant  for  employment  or  representative  of 
miners  for.  or  in  connection  with,  the  institution  and  prosecution  of  such  pro- 
ceedings shall  be  assessed  against  the  person  committing  such  violation.  Proceed- 
ings under  this  section  shall  be  expedited  by  the  Secretary  and  the  Commission. 
Any  order  issued  by  the  Commission  under  this  paragraph  shall  he  subject  to 
judicial  review  in  accordance  with  section  107  of  this  Act.  Violations  by  any 
person  of  paragraph  (1)  of  this  subsection  shall  be  subject  to  the  provisions  of 
sections  109  and  111(a)  of  this  title. 

•(d)  If.  within  fifteen  working  days  of  receipt  thereof,  an  operator  of  a  mine 
notifies  the  Secretary  that  he  intends  to  contest  the  issuance  or  modification  of 
an  order  issued  under  section  105,  or  a  notification  issued  under  subsection  (a  ) 
or  (b)  of  this  section,  or  the  reasonableness  of  the  length  of  abatement  time 
fixed  in  a  citation  or  modification  thereof  issued  under  section  105,  or  any  miner 
or  representative  of  miners  notifies  the  Secretary  of  an  intention  to  contest  the 
issuance,  modification,  or  termination  of  any  order  issued  under  section  105.  or 
the  reasonableness  of  the  length  of  time  set  for  abatement  by  a  citation  or  modi- 
fication thereof  Issued  under  section  105,  the  Secretary  shall  immediately  advise 
the  Commission  of  such  notification,  and  the  Commission  shall  afford  an  oppor- 
tunity for  a  hearing  (in  accordance  with  section  554  of  title  5,  United  States  Code, 
but  without  regard  to  subsection  (a)  (3)  of  such  section),  and  thereafter  shall 
issue  an  order,  based  on  findings  of  fact,  affirming,  modifying,  or  vacating  the 
Secretary's  citation,  order,  or  proposed  penalty,  or  directing  other  appropriate 
relief;  such  order  shall  become  final  thirty  days  after  its  issuance.  The  rules  of 
procedure  prescribed  by  the  Commission  shall  provide  affected  miners  or  rep- 
resentatives of  affected  miners  an  opportunity  to  participate  as  parties  to  hear- 
ings under  this  section.  The  Commission  shall  take  whatever  action  is  necessary 
to  expedite  proceedings  for  hearing  appeals  of  orders  issued  under  section  105. 

"judicial  review 

"Sec.  107.  (a)  (1)  Any  person  adversely  affected  or  aggrieved  by  an  order  of 
the  Commission  issued  under  this  Act  may  obtain  a  review  of  such  order  in  any 
United  States  court  of  appeals  for  the  circuit  in  which  the  violation  is  alleged 
to  have  occurred  or  where  the  operator  has  its  principal  office,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  by  filing  in  such 
court  within  thirty  days  following  the  issuance  of  such  order  a  written  petition 
praying  that  the  order  be  modified  or  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission  and  to  the 
other  parties,  and  thereupon  the  Commission  shall  file  in  the  court  the  record 
in  the  proceeding  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
such  filing,  the  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and  of 
the  question  determined  therein,  and  shall  have  the  power  to  make  and  enter 
upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  record  a  decree 
affirming,  modifying,  or  setting  aside,  in  whole  or  in  part,  the  order  of  the  Com- 
mission and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed  or 
modified.  No  objection  that  has  not  been  urged  before  the  Commission  shall  be 
considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circumstances.  The  findings  of  the 
Commission  with  respect  to  questions  of  fact,  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole,  shall  be  conclusive.  If  any  party  shall  apply 
to  the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to  the  satis- 
faction of  the  court  that  such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing  before 
the  Commission,  the  court  may  order  such  additional  evidence  to  be  taken  before 
the  Commission  and  to  be  made  a  part  of  the  record.  The  Commission  may 
modify  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason  of  additional 
evidence  so  taken  and  filed,  and  it  shall  file  such  modified  or  new  findings,  which 
findings  such  respect  to  question  of  fact,  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole,  shall  be  conclusive.  The  Commission  may 
modify  or  set  aside  its  original  order  by  reason  of  such  modified  or  new  findings 
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of  fact.  Upon  the  filing  of  the  record  with  it,  after  such  remand  proceedings,  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree  shall  be 
final,  except  that  the  same  shall  be  subject  to  review  by  the  Supreme  Court  of 
the  United  States,  as  provided  in  section  1254  of  title  28,  United  States  Code. 
Petitions  filed  under  this  subsection  shall  be  heard  expeditiously. 

"(2)  The  court  shall  have  the  power  to  grant  such  temporary  relief  or  restrain- 
ing order  as  it  deems  just  and  proper,  under  such  conditions  as  it  may  prescribe 
if— 

"(A)  a  hearing  has  been  held  in  which  all  parties  were  given  the  oppor- 
tunity to  be  heard, 

'■(B)  the  applicant  for  such  relief  or  order  shows  that  there  is  sub- 
stantial likelihood  that  the  findings  of  the  court  will  be  favorable  to  the 
applicant,  and 

"(C)  such  relief  will  not  adversely  affect  the  health  and  safety  of  miners 
in  the  mine. 
"(b)  The  Secretary  may  also  obtain  review  or  enforcement  of  any  final  order 
of  the  Commission  by  filing  a  petition  for  such  relief  in  the  United  States  court 
of  appeals  for  the  circuit  in  which  the  alleged  violation  occurred  or  in  which  the 
operator  has  its  principal  office  or  in  the  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit,  and  the  provision  of  subsection  (a)  shall  govern  such  proceed- 
ings to  the  extent  applicable.  If  no  petition  for  review,  as  provided  in  subsection 
(a),  is  filed  within  thirty  days  after  issuance  of  the  Commission's  order,  the 
Commission's  findings  of  fact  and  order  shall  be  conclusive  in  connection  with 
any  petition  for  enforcement  which  is  filed  by  the  Secretary  after  the  expiration 
of  such  thirty-day  period.  In  any  such  case,  as  well  as  in  the  case  of  a  noncontested 
citation  or  notification  by  the  Secretary  which  has  become  a  final  order  of  the 
Commission  under  subsection  (a)  or  (b)  of  section  106,  the  clerk  of  the  court, 
unless  otherwise  ordered  by  the  court,  shall  forthwith  enter  a  decree  enforcing 
the  order  and  shall  transmit  a  copy  of  such  decree  to  the  Secretary  and  the  opera- 
tor named  in  the  petition.  In  any  contempt  proceeding  brought  to  enforce  a 
decree  of  a  court  of  appeals  entered  pursuant  to  this  subsection  or  subsection 
(a),  the  court  of  appeals  may  assess  the  penalties  provided  in  section  111,  in 
addition  to  invoking  any  other  available  remedies. 

"PROCEDUBES   TO   COUNTERACT  DANGEROUS    CONDITIONS 

"Sec  108.  (a)  If,  upon  any  inspection  or  investigation  of  a  mine  which  is  sub- 
ject to  this  Act,  an  authorized  representative  of  the  Secretary  finds  that  con- 
ditions or  practices  in  such  mine  are  such  that  an  imminent  danger  exists,  such 
representative  shall  determine  the  extent  of  the  area  of  such  mine  throughout 
which  the  danger  exists,  and  issue  an  order  requiring  the  operator  of  such  mine 
to  cause  all  persons,  except  those  referred  to  in  section  105(b),  to  be  withdrawn 
from,  and  to  be  prohibited  from  entering,  such  area  until  an  authorized  repre- 
sentative of  the  Secretary  determines  that  such  imminent  danger  and  the  condi- 
tions or  practices  which  caused  such  imminent  danger  no  longer  exist.  The  issu- 
ance of  an  order  under  this  subsection  shall  not  preclude  the  issuance  of  a  cita- 
tion under  section  105  or  the  proposing  of  a  penalty  under  section  111. 

"(b)(1)  If,  upon  any  inspection  or  investigation  of  a  mine,  an  authorized 
representative  of  the  Seecretary  finds  (A)  that  potentially  dangerous  conditions 
exist  therein  which  have  not  yet  resulted  in  an  imminent  danger,  (B)  that  such 
conditions  cannot  be  effectively  abated  through  the  use  of  existing  technology, 
and  (C)  that  reasonable  assurance  cannot  be  provided  that  the  continuance  of 
mining  operations  under  such  conditions  will  not  result  in  an  imminent  danger, 
he  shall  determine  the  area  throughout  which  such  conditions  exist,  and  there- 
upon issue  a  notice  to  the  operator  of  the  mine  or  his  agent  of  such  conditions, 
and  shall  file  a  copy  thereof,  incorporating  his  findings  therein,  with  the  Secre- 
tary and  with  the  representatives  of  the  miners  of  such  mine.  Upon  receipt  of 
such  copy,  the  Secretary  shall  cause  such  further  investigation  to  be  made  as  he 
deems  appropriate,  including,  an  opportunity  for  the  operator  or  a  representa- 
tive of  the  miners  to  present  information  relating  to  such  notice. 

"(2)  Upon  the  conclusion  of  such  investigation  and  an  opportunity  for  a  public 
hearing  upon  request  by  an  interested  party,  the  Secretary  shall  make  findings 
of  fact,  and  shall,  by  decision  incorporating  such  findings  therein,  either  cancel 
the  notice  issued  under  this  subsection  or  issue  an  order  requiring  the  operator 
of  such  mine  to  cause  all  persons  in  the  area  affected,  except  those  persons  referred 
to  in  section  10.">(b),  to  be  withdrawn  from,  and  be  prohibited  from  entering,  such 
area  until  the  Secretary,  after  a  public  hearing  affording  all  interested  persons 
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nn  opportunity  to  present  their  views,  determines  that  such  conditions  have  been 
abated.  Any  hearing  under  this  paragraph  shall  be  of  record  and  shall  be  subject 
to  section  554  of  title  5  of  the  United  States  Code  but  without  regard  to  subsection 

a<'(c)  Findings  and  orders  issued  pursuant  to  subsection  (a)  of  this  section  shall 
contain  a  detailed  description  of  the  conditions  or  practices  which  cause  and  con- 
stitute a  situation  of  imminent  danger,  and  all  orders  issued  pursuant  to  this 
section  shall  contain  a  description  of  the  area  of  the  mine  throughout  which 
persons  must  be  withdrawn  and  prohibited. 

"(d)  Each  finding  made  and  order  issued  under  this  section  shall  be  given 
promptly  to  the  operator  of  the  mine  to  which  it  pertains  by  the  person  making 
such  finding  or  order,  and  all  of  such  findings  and  orders  shall  be  in  writing,  and 
shall  be  signed  by  the  person  making  them.  Any  order  issued  pursuant  to  sub- 
section (a)  or  (b)  may  be  modified  or  terminated  by  an  authorized  representa- 
tive of  the  Secretary.  Any  order  issued  under  subsection  (a)  or  (b)  shall  remain 
in  effect  until  modified  or  terminated  by  the  Secretary  or  modified  or  vacated  by 
the  Commission,  or  the  courts  pursuant  to  section  107  ( a )  or  108  ( e ) . 

"(e)  (1)  Any  operator  notified  of  an  order  under  this  section  or  any  representa- 
tive of  miners  notified  of  the  issuance,  modification,  or  termination  of  such  an 
order  may  apply  to  the  Commission  within  ten  days  of  such  notification  for  re- 
instatement, modification  or  vacation  of  such  order.  The  Commission  shall  forth- 
with afford  an  opportunity  for  a  hearing  (in  accordance  with  section  551  of  title  5, 
United  States  Code,  but  without  regard  to  subsection  (a)(3)  of  such  section) 
and  thereafter  shall  issue  an  order,  based  upon  findings  of  fact,  vacating,  affirm- 
ing, modifying,  or  terminating  the  Secretary's  order.  The  Commission  and  the 
courts  may  not  grant  temporary  relief  from  the  issuance  of  any  order  under 
subsection  (a)  of  this  section. 

"(2)  The  Commission  shall  take  whatever  action  is  necessary  to  expedite  pro- 
ceedings under  this  subsection. 

"injunctions 

"Sec  109.  (a)(1)  The  Secretary  may  institute  a  civil  action  for  relief,  including 
a  permanent  or  temporary  injunction,  restraining  order,  or  any  other  appropriate 
order  in  the  district  court  of  the  United  States  for  the  district  in  which  a  mine 
is  located  or  in  which  the  operator  of  such  mine  has  his  principal  office,  whenever 
such  operator  or  his  agent  (A)  violates  or  fails  or  refuses  to  comply  with  any 
order  or  decision  issued  under  this  Act,  or  (B)  interferes  with,  hinders,  or  delays 
the  Secretary  or  his  authorized  representative,  or  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  or  his  authorized  representative,  in  carrying  out  the  provisions 
of  the  Act,  or  (C)  refuses  to  admit  such  representatives  to  the  mine,  or  (D) 
refuses  to  permit  the  inspection  of  the  mine,  or  the  investigation  of  an  accident 
or  occupational  disease  occurring  in,  or  connected  with,  such  mine,  or  (E)  refuses 
to  furnish  any  information  or  report  requested  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  provisions  of  this 
Act,  or  (F)  refuses  to  permit  access  to,  and  copying  of,  such  records  as  the 
Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare  determines  neces- 
sary in  carrying  out  the  provisions  of  this  Act. 

"(2)  The  Secretary  may  institute  a  civil  action  for  relief  including  permanent 
or  temporary  injunction,  restraining  order,  or  any  other  appropriate  order  in 
the  district  court  of  the  United  States  for  the  district  in  which  the  mine  is  located 
or  in  which  the  operator  of  such  mine  has  his  principal  office  whenever  the  Secre- 
tary believes  that  the  operator  of  a  mine  is  engaged  in  a  pattern  of  violation 
of  the  mandatory  health  and  safety  standards  of  this  Act,  which  in  the  judg- 
ment of  the  Secretary  constitutes  a  continuing  hazard  to  the  health  or  safety 
of  miners. 

"(b)  In  any  action  brought  under  subsection  (a)  of  this  section,  the  court 
shall  have  jurisdiction  to  provide  such  relief  as  may  be  appropriate.  In  the  case 
of  an  action  under  subsection  (a)  (2),  the  court  shall  in  its  order  require  such 
assurance  or  affirmative  steps  as  it  deems  necessary  to  assure  itself  that  the 
protection  afforded  to  miners  under  this  Act  shall  be  provided  by  the  operator. 
Temporary  restraining  orders  shall  be  issued  in  accordance  with  rule  65  of  the 
Federal  Rules  of  Civic  Procedure,  as  amended,  except  that  the  time  limit  in  such 
orders,  when  issued  without  notice,  shall  be  seven  days  from  the  date  of  entry. 
Except  as  otherwise  provided  herein,  any  relief  granted  by  the  court  to  enforce 
any  order  under  clause  (a)  (1)  of  this  section  shall  continue  in  effect  until  the 
completion  or  final  termination  of  all  proceedings  for  review  of  such  order  under 
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this  title,  unless  prior  thereto,  the  district  court  granting  such  relief  sets  it 
aside  or  modifies  it.  In  any  action  instituted  under  this  section  to  enforce  an 
order  or  decision  issued  by  the  Commission  or  the  Secretary  after  a  public  hear- 
ing in  accordance  with  section  554  of  title  5  of  the  United  States  Code,  the  findings 
of  the  Commission  or  the  Secretary,  as  the  case  may  be,  if  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole,  shall  be  conclusive. 

"posting  of  notices,  order,  and  decisions 

"Sec.  110.  (a)  At  each  mine  subject  to  this  Act  there  shall  be  maintained  an 
office  with  a  conspicuous  sign  designating  it  as  the  office  of  the  mine,  and  a  bul- 
letin board  at  such  office  or  at  such  conspicuous  place  near  an  entrance  of  the 
mine,  in  such  manner  that  notices,  orders,  citations,  and  decisions  required  by 
law  or  regulation  to  be  posted  on  the  mine  bulletin  board  may  be  posted  thereon, 
be  easily  visible  to  all  persons  desiring  to  read  them,  and  be  protected  against 
damage  by  weather  and  against  unauthorized  removal.  A  copy  of  any  notice,  order, 
citation,  or  decision  required  by  this  Act  to  be  given  to  an  operator  shall  be  de- 
livered to  the  office  of  the  affected  mine,  and  a  copy  shall  be  immediately  posted 
on  the  bulleting  board  of  such  mine  by  the  operator  or  his  agent  for  not  less 
than  thirty  days. 

"(b)  The  Secretary  shall  (i)  cause  a  copy  of  any  notice,  order,  citation,  deci- 
sion required  by  this  Act  to  be  given  to  an  operator  to  be  mailed  immediately  to  a 
representative  of  the  miners  in  the  affected  mine,  and  (ii)  cause  a  copy  thereof  to 
be  mailed  to  the  public  official  or  agency  of  the  State  charged  with  administering 
State  laws,  if  any,  relating  to  health  or  safety  in  such  mine.  Such  notice,  order, 
citation,  or  decision  shall  be  available  for  inspection. 

"(c)  In  order  to  insure  prompt  compliance  with  any  notice,  order,  citation,  or 
decision  issued  under  this  Act,  the  authorized  representative  of  the  Secretary 
may  deliver  such  notice,  order,  citation,  or  decision  to  an  agent  of  the  operator, 
and  such  agent  shall  immediately  take  appropriate  measures  to  insure  compliance 
with  such  notice,  order,  citation,  or  decision. 

"(d)  Each  operator  of  a  mine  subject  to  this  Act  shall  file  with  the  Secretary 
the  name  and  address  of  such  mine  and  the  name  and  address  of  the  person  who 
controls  or  operates  the  mine.  Any  revisions  in  such  names  or  addresses  shall 
be  promptly  filed  with  the  Secretary.  Each  operator  of  a  mine  subject  to  this 
Act  shall  designate  a  responsible  official  at  such  mine  as  the  principal  officer  in 
charge  of  health  and  safety  at  such  mine,  and  such  official  shall  receive  a  copy 
of  any  notice,  order,  citation,  or  decision  issued  under  this  Act  affecting  such 
mine.  In  any  case,  where  the  mine  is  subject  to  the  control  of  any  person  not 
directly  involved  in  the  daily  operations  of  the  mine,  there  shall  be  filed  With 
the  Secretary  the  name  and  address  of  such  person  and  the  name  and  address 
of  a  principal  official  of  such  person  who  shall  have  overall  responsibility  for 
the  conduct  of  an  effective  health  and  safety  program  at  any  mine  subject  to  the 
control  of  such  person,  and  such  official  shall  receive  a  copy  of  any  notice,  order, 
citation,  or  decision  issued  affecting  any  such  mine.  The  mere  designation  of  a 
health  and  safety  official  under  this  subsection  shall  not  be  construed  as  making 
such  official  subject  to  any  penalty  under  this  Act. 

"penalties 

"Sec.  111.  (a)  The  operator  of  a  mine  in  which  occurs  a  violation  of  a  pro- 
vision of  this  Act  or  a  mandatory  safety  or  health  standard  prescribed  by  or 
under  this  Act,  or  any  rule,  order,  or  regulation  promulgated  pursuant  to  this 
Act,  shall  be  assessed  a  civil  penalty  of  not  more  than  $10,000  for  each  such 
violation. 

"(b)  Any  operator  who  fails  to  correct  a  violation  for  which  a  citation  has 
been  issued  under  section  105(a)  within  the  period  permitted  for  its  correction 
may  be  assessed  a  civil  penalty  of  not  more  than  $1,000  for  each  day  during 
which  such  failure  or  violation  continues. 

"(c)  Whenever  an  operator  violates  a  provision  of  this  Act  or  a  safety  or 
health  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order,  or  regula- 
tion promulgated  pursuant  to  this  Act,  any  director,  officer,  or  agent  of  such 
operator  who  knowingly  authorized,  ordered,  or  carried  out  such  violation  shall 
be  subject  to  the  same  civil  penalties,  fines,  and  imprisonment  that  may  be 
imposed    upon  a  person  under  section  (a),  (b),  (d),  (e),  or  (f)  of  this  section. 

"(d)  Any  operator  who  willfully  violates  a  provision  of  this  Act  or  a  safety 
or  health  standard  prescribed  by  or  under  this  Act,  or  any  rule,  order,  or  regula- 
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tioii  promulgated  pursuant  to  this  Act,  shall,  upon  conviction,  be  punished  by  a 
fine  of  not  more  than  $25,000  or  by  imprisonment  for  not  more  thau  one  >ear,  of 
both.;  except  that  if  the  conviction  is  for  a  violation  committed  after  a  first  con- 
viction of  such  person  for  any  violation  of  this  Act.  punishment  shall  be  a  line 
of  not  more  than  $50,000  or  Imprisonment  for  not  more  than  live  years  or  both. 
who  Sfyes  advance  notice  of  any  insert h»n  to  he  conducted 
under  this  Act  shall,  upon  conviction,  he  punished  by  a  line  of  not  more  than 
$1,000  or  by  imprisonment  for  not  more  than  six  months,  or  by  both. 

"(f)  Wlmevcr  knowingly  makes  any  false  statement,  represcnta!  ion.  or  certi- 
fication in  any  application,  record,  report,  plan,  or  other  document  filed  or  re- 
quired to  be  maintained  pnr-iiant  to  this  Act  shall,  upon  conviction,  be  punished 
by  a  fine  of  not  more  than  $10,000,  or  by  imprisonment  for  not  more  than  live 
years,  or  by  both. 

Any  operator  who  violates  any  of  the  posting  requirements,  as  prescribed 

under  the  provisions  of  this  Act,  shall  be  assessed  a  civil  penalty  of  np  to  .S10.000 
for  each  violation. 

"(h)  Any  miner  who  willfully  violates  the  mandatory  safety  standards  relat- 
ing to  smoking  or  the  carrying  of  smoking  materials,  matches,  or  Lighten  shall  he 
Subject  to  a  civil  penal:.  I  l-y  the  Commission  of  not  more  than  N^.~>o  t'«.r 

each  occurrence  of  such  violation. 

'•<ii  Whoever  knowingly  distributes,  sells,  offer-  for  sale,  introduces,  or  de- 
livers in  commerce  any  equipment  for  use  in  a  mine.  Including,  but  not  limited  to, 
components  and  accessories  0$  BUCij  equipment,  which  is  represented  as  comply- 
ing with  the  provisions  of  this  Act.  or  with  any  specification  or  regulation  of  the 
Secretary  applicable  to  such  equipment,  and  which  does  not  so  comply,  shall. 
ui>on  conviction,  be  punished  by  a  tine  of  not  more  than  $25,000  or  by  imprison- 
ment for  not  more  than  one  year,  or  by  both. 

"( j)  The  Commislon  shall  have  authority  to  assess  all  civil  penalties  provided 
in  this  Act.  In  .  g  civil  monetary  penalties,  the  Commission  shall  give  due 

consideration  to  the  gravity  of  the  violation,  the  good  faith  of  the  person  charged, 
the  history  of  previous  violations,  and  the  appropriateness  of  the  penalty  with 
respect  to  the  size  of  the  business  of  any  mine  operator  being  charged  :  Provided, 
That,  in  pn>i>osing  civil  penalties  under  this  Act,  the  Secretary  may  rely  upon 
a  summary  review  of  the  information  available  to  him  and  shall  not  he  required 
to  make  findings  of  fact  concerning  the  above  factors. 

"(k)  Civil  penalties  owed  under  this  Act  shall  be  paid  to  the  Secretary  for 
deposit  into  the  Treasury  of  the  United  States  and  shall  accrue  to  the  United 
States  and  may  be  recovered  in  a  civil  action  in  the  name  of  the  United  States 
brought  in  the  United  States  district  court  for  the  district  where  the  violation 
occurred  or  where  the  operator  has  its  principal  office.  Interest  at  the  rate  of 
8  per  centum  per  annum  shall  be  charged  against  a  person  on  any  final  order 
of  the  Secretary,  the  Commission,  or  the  court.  Interest  shall  accrue  after  thirty 
days  after  the  issuance  of  such  order. 

"(1)  Xo  proposed  penalty  which  has  been  contested  before  the  Commission 
under  section  106(a)  shall  be  compromised,  mitigated,  or  settled  except  with 
the  approval  of  the  Commission.  No  penalty  assessment  which  has  become  a 
final  order  of  the  Commission  shall  be  compromised,  mitigated,  or  settled  except 
with  the  approval  of  the  court. 

"(m)  This  section  shall  not  be  applicable  with  respect  to  title  IV  of  this  Act. 

"entitlement  of  miners 

"Sec.  112.  If  a  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under  sec- 
tion 104,  section  105,  or  section  108  of  this  title,  all  miners  working  during  the 
shift  when  such  order  was  issued  who  are  idled  by  such  order  shall  be  entitled, 
regardless  of  the  result  of  any  review  of  such  order,  to  full  compensation  by  the 
operator  at  their  regular  rates  of  pay  for  the  period  they  are  idled,  but  for  not 
more  than  the  balance  of  such  shift.  If  such  order  is  not  terminated  prior  to  the 
next  working  shift,  all  miners  on  that  shift  who  are  idled  by  such  order  shall 
be  entitled  to  full  compensation  by  the  operator  at  their  regular  rates  of  pay  for 
the  period  they  are  idled,  but  for  not  more  than  four  hours  of  such  shift.  If  a 
mine  or  area  of  a  mine  is  closed  by  an  order  issued  under  section  105  or  section 
108  of  this  title  for  a  failure  of  the  operator  to  comply  with  any  health  or  safety 
standards,  all  miners  who  are  idled  due  to  such  order  shall  be  fully  compensated 
after  all  interested  parties  are  given  an  opportunity  for  a  public  hearing,  which 
shall  be  expedited  in  such  cases,  and  after  such  order  is  final  by  the  operator  for 
lost  time  at  their  regular  rates  of  pay  for  such  time  as  the  miners  are  idled 
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by  such  closing,  or  for  one  week,  whichever  is  the  lesser.  Whenever  an  operator 
violates  or  fails  or  refuses  to  comply  with  any  order  issued  under  section  104, 
section  105,  or  section  108  of  this  Act,  all  miners  employed  at  the  affected  mine 
who  would  have  been  withdrawn  from,  or  prevented  from  entering,  such  time 
or  area  thereof  as  a  result  of  such  order  shall  be  entitled  to  full  compensation  by 
the  operator  at  their  regular  rates  of  pay,  in  addition  to  pay  received  for  work 
performed  after  such  order  was  issued,  for  the  period  beginning  when  such  order 
was  issued  and  ending  when  such  order  is  complied  with,  vacated,  or  terminated. 
The  Commission  shall  have  authority  to  order  compensation  due  under  this 
section  upon  the  filing  of  a  complaint  by  a  miner  or  his  representative  and  after 
opportunity  for  hearing  subject  to  section  554  of  title  5,  United  States  Code. 

"ADMINISTRATIVE    PROVISIONS 

"Sec.  113.  (a)  The  Secretary  is  authorized  and  directed  to  administer  the 
provisions  of  this  Act  through  a  Mining  Enforcement  and  Safety  Administration 
established  under  section  302  of  the  Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977.  The  Secretary,  acting  through  the  Assistant  Secretary  for  Mine 
Safety  and  Health,  shall  have  authority  to  appoint,  subject  to  the  civil  service 
laws,  such  officers  and  employees  as  he  may  deem  necessary  for  the  administra- 
tion of  this  Act,  and  to  prescribe  powers,  duties,  and  responsibilities  of  all  officers 
and  employees  engaged  in  the  administration  of  this  Act. 

"(b)  Except  as  provided  in  section  518(a)  of  title  28,  United  States  Code, 
relating  to  litigation  before  the  Supreme  Court,  the  Solicitor  of  Labor  may  appear 
for  and  represent  the  Secretary  in  any  civil  litigation  brought  under  this  Act. 

"THE  FEDERAL  MINE   SAFETY  AND  HEALTH  REVIEW   COMMISSION 

"Sec.  114.  (a)  The  Federal  Mine  Safety  and  Health  Review  Commission  is 
hereby  established.  The  Commission  shall  consist  of  five  members,  appointed  by 
the  President  by  and  with  the  advice  and  consent  of  the  Senate,  from  among 
persons  who  by  reason  of  training,  education,  or  experience  are  qualified  to  carry 
out  the  functions  of  the  Commission  under  this  Act.  The  President  shall  designate 
one  of  the  members  of  the  Commission  to  serve  as  Chairman. 

"(b)(1)  The  terms  of  the  members  of  the  Commission  shall  be  six  years, 
except  that — 

"(A)  members  of  the  Commission,  first  taking  office  after  the  date  of 
enactment  of  the  Mine  Safety  and  Health  Amendments  Act  of  1977,  shall 
serve,  as  designated  by  the  President  at  the  time  of  appointment,  one  for 
a  term  of  two  years,  two  for  a  term  of  four  years  and  two  for  a  term  of  six 
years ;  and 

"(B)  a  vacancy  caused  by  the  death,  resignation,  or  removal  of  any  mem- 
ber prior  to  the  expiration  of  the  term  for  which  he  was  appointed  shall  be 
filled  only  for  the  remainder  of  such  unexpired  term. 
Any  member  of  the  Commission  may  be  removed  by  the  President  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office. 

"(2)  The  Chairman  shall  be  responsible  on  behalf  of  the  Commission  for  the 
administrative  operations  of  the  Commission.  The  Commission  shall  appoint  such 
employees  as  it  deems  necessary  to  assess  in  the  performance  of  the  Commission's 
functions  and  to  fix  their  compensation  in  accordance  with  the  provisions  of 
chapter  51  and  subchapter  III  of  chapter  53  of  title  5,  United  States  Code,  relat- 
ing to  classification  and  general  pay  rates.  Upon  the  effective  date  of  the  Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977,  the  administrative  law  judges 
assigned  to  the  Arlington,  Virginia,  Facility  of  the  Office  of  Hearings  and  Appeals, 
United  States  Department  of  the  Interior,  shall  be  automatically  transferred  in 
grade  and  position  to  the  Federal  Mine  Safety  and  Health  Review  Commission. 
Notwithstanding  the  provisions  of  section  559  of  title  5  of  the  United  States  Code, 
the  incumbent  Chief  Administrative  Law  Judge  of  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  the  Interior  assigned  to  the  Arlington,  Virginia, 
facility  shall  have  the  option,  on  the  effective  date  of  the  Federal  Mine  Safety 
and  Health  Amendments  Act  of  1977,  of  transferring  to  the  Commission  as  an 
administrative  law  judge,  in  the  same  grade  and  position  as  the  other  adminis- 
trative law  judges.  The  administrative  law  judges  (except  those  presiding  over 
Indian  Probate  Matters)  assigned  to  the  Western  Facilities  of  the  Office  of 
Hearings  and  Appeals  of  the  Department  of  the  Interior  shall  remain  with  that 
Department  at  their  present  grade  and  position  or  they  shall  have  the  right  to 
transfer  on  an  equivalent  basis  to  that  extended  in  this  paragraph  to  the  Arling- 
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ton,  Virginia,  administrative  law  judges  in  accordance  with  procedures  established 
by  the  Civil  Service  Commission.  The  Commission  shall  appoint  such  additional 
administrative  law  judges  as  it  deems  necessary  to  carry  out  the  functions  of  the 
Commission.  Assignment,  removal,  and  compensation  of  administrative  law 
judges  shall  be  in  accordance  with  sections  3105,  3344,  5362,  and  7521  of  title  5, 
United  States  Code. 

"(c)  The  Commission  is  authorized  to  delegate  to  any  group  of  three  or  more 
member  any  or  all  of  the  powers  of  the  Board,  except  that  two  members  shall 
constitute  a  quorum  of  any  group  designated  pursuant  to  this  paragraph. 

"(d)(1)  An  administrative  law  judge  appointed  by  the  Commission  to  hear 
matters  under  this  Act  shall  hear,  and  make  a  determination  upon,  any  proceed- 
ing instituted  before  the  Commission  and  any  motion  in  connection  therewith,  as 
assigned  to  such  administrative  law  Judge  by  the  chief  administrative  law  judge 
of  the  Commission  or  by  the  Commission,  and  shall  make  a  decision  which  con- 
stitutes his  final  disposition  of  the  proceedings.  The  decision  of  the  administra- 
tive law  judge  of  the  Commission  shall  become  the  final  decision  of  the  Commis- 
sion forty  days  after  its  issuance  unless  within  such  period  the  Commission  has 
directed  that  such  decision  shall  be  reviewed  by  the  Commission  in  accordance 
with  paragraph  (2)  of  this  subsection.  An  administrative  law  judge  shall  not 
be  assigned  to  prepare  a  recommended  decision  under  this  Act. 

"(2)  The  Commission  shall  prescribe  rules  cf  procedure  for  its  review  of  the 
decisions  of  administrative  law  judges  in  cases  under  this  Act  and  which  shall 
meet  the  following  standards  for  review  (the  provisions  of  section  557(b)  of 
title  5,  United  States  Code,  with  regard  to  the  review  authority  of  the  Com- 
mission are  hereby  expressly  superseded  to  the  extent  that  they  are  inconsistent 
with  the  provisions  of  paragraphs  (A),  (B),  and  (C)  of  this  subsection)  : 

"(A)  Petitions  for  discretionary  review. —  (i)  Any  person  adversely  af- 
fected or  aggrieved  may  file  and  serve  a  petition  for  discretionary  review  by 
the  Commission  of  a  decision  of  an  administrative  law  judge  within  thirty 
days  after  the  issuance  of  such  decision.  Review  by  the  Commission  shall 
not  be  a  matter  of  right  but  of  the  sound  discretion  of  the  Commission. 

"(ii)  Petitions  for  discretionary  review  shall  be  filed  only  upon  one  or 
more  of  the  following  grounds : 

"(I)  A  finding  or  conclusion  of  material  fact  is  not  supported  by  sub- 
stantial evidence. 

"(II)  A  necessary  legal  conclusion  is  erroneous. 
"(Ill)   The  decision  is  contrary  to  law  or  to  the  duly  promulgated 
rules  or  decisions  of  the  Commission. 

"(IV)  A  substantial  question  of  law,  policy,  or  discretion  is  involved. 
"(V)  A  prejudicial  error  of  procedure  was  committed, 
"(iii)  Each  issue  shall  be  separately  numbered  and  plainly  and  concisely 
stated,  and  shall  be  supported  by  detailed  citations  to  the  record  when 
assignments  of  error  are  based  on  the  record,  and  by  statutes,  regulations, 
or  principal  authorities  relied  upon.  Except  for  good  cause  shown,  no  assign- 
ment of  error  by  any  party  shall  rely  on  any  question  of  fact  or  law  upon 
which  the  administrative  law  judge  had  not  been  afforded  an  opportunity 
to  pass.  Review  by  the  Commission  shall  be  granted  only  by  affirmative 
vote  of  two  of  the  Commissioners  present  and  voting.  If  granted,  review 
shall  be  limited  to  the  questions  raised  by  the  petition. 

"(B)  Review  by  commission  at  its  own  initiative. — At  any  time  within 
thirty  days  after  the  issuance  of  a  decision  of  an  administrative  law  judge, 
the  Commission  may  in  its  discretion  (by  affirmative  vote  of  two  of  the 
Commissioners  present  and  voting)  order  the  case  before  it  for  review  but 
only  upon  the  ground  that  the  decision  may  be  contrary  to  law  or  Commission 
policy,  or  that  a  novel  question  of  policy  has  been  presented.  The  Commis- 
mission  shall  state  in  such  order  the  specific  issue  of  law,  Commission  policy 
or  novel  question  of  policy  involved.  If  a  party's  petition  for  discretionary 
review  has  been  granted,  the  Commission  shall  not  raise  or  consider  addi- 
tional issues  in  such  review  proceedings  except  in  compliance  wtih  this 
paragraph. 

"(C)  Scope  of  review. — For  the  purpose  of  review  by  the  Commission 
under  paragraph  (A)  or  (B)  of  this  subsection,  the  record  shall  include  (i) 
all  matters  constituting  the  record  upon  which  the  decision  of  the  admin- 
istrative law  judge  was  based,  (ii)  the  rulings  upon  proposed  findings  and 
conclusions,  (iii)  the  decision  of  the  administrative  law  judge,  (iv)  the 
petition  or  petitions  for  discretionary  review,  responses  thereto,  and  the  Com- 
mission's order  for  review,  and  (v)  briefs  filed  on  review.  No  other  material 


1127 

shall  be  considered  by  the  Commission  upon  review.  The  Commission  either 
may  remand  the  case  to  the  administrative  law  judge  for  further  proceed- 
ings as  it  may  direct  or  it  may  affirm,  set  aside,  or  modify  the  decision  or 
order  of  the  administrative  law  judge  in  conformity  with  the  record.  If  the 
Commission  determines  that  further  evidence  is  necessary  on  an  issue  of 
fact  it  shall  remand  the  case  for  further  proceedings  before  the  adminis- 
trative law  judge . 
"(e)  In  connection  with  hearings  before  the  Commission,  or  its  administrative 
law  judges,  under  this  Act,  the  Commission  and  its  administrative  law  judges 
may  compel  the  attendance  and  testimony  of  witnesses  and  the  production  of 
books,  papers,  or  documents,  or  objects,  and  order  testimony  to  be  taken  by  dep- 
osition at  any  stage  of  the  proceedings  before  them.  Any  person  may  be  com- 
pelled to  appear  and  depose  and  produce  like  documentary  or  physical  evidence, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and  produce  evi- 
dence before  the  Commission  and  its  administrative  law  judges.  Witnesses  shall 
be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States  and  at  depositions  ordered  by  such  courts.  In  case  of  a  contumacy, 
failure,  or  refusal  of  any  person  to  obey  a  subpoena  or  order  of  the  Commission 
or  an  administrative  law  judge,  respectively,  to  appear,  to  testify,  or  to  produce 
documentary  or  physical  evidence,  any  district  court  of  the  United  States  or  the 
United  States  courts  of  any  territory  or  possession,  within  the  jurisdiction  of 
which  such  person  is  found,  or  resides,  or  transacts  business,  shall,  upon  the 
application  of  the  Commission,  or  the  administrative  law  judge,  respectively, 
have  jurisdiction  to  issue  to  such  person  an  order  requiring  such  person  to  appear, 
to  testify,  or  to  produce  evidence  as  ordered  by  the  Commission  or  the  adminis- 
trative law  judge,  respectively,  and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  said  court  as  a  contempt  thereof. 

"authorization  of  appropriations 

"Sec.  115.  There  are  authorized  to  be  appropriated,  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  such  sums  as  may  be  necessary  to  carry 
out  the  provisions  of  this  title. 

"mandatory  health  and  safety  training 

"Sec.  116.  (a)  Each  operator  shall  have  a  health  and  safety  training  program 
which  shall  be  approved  by  the  Secretray.  The  Secretary  shall  promulgate  regula- 
tions with  respect  to  such  health  and  safety  training  programs  no  more  than  one 
hundred  and  eighty  days  after  the  effective  date  of  the  Federal  Mine  Safety 
and  Health  Amendments  Act  of  1977.  Each  training  program  approved  by  the 
Secretary  shall  provide  no  less  than  that — 

"(1)  new  miners  shall  receive  no  less  than  forty  hours  of  training  if  they 
are  to  work  underground.  Such  training  shall  include  instruction  in  the 
statutory  rights  of  miners  and  their  representatives  under  this  Act,  use 
of  the  self-rescue  device  and  use  of  respiratory  devices,  hazard  recognition, 
escapeways,  walk  around  training,  emergency  procedures,  basic  ventilation, 
basic  roof  control,  electrical  hazards,  first  aid,  and  the  health  and  safety 
aspects  of  the  task  to  which  he  will  be  assigned  ; 

"(2)  new  miners  shall  receive  no  less  than  twenty -four  hours  of  training 
if  they  are  to  work  on  the  surface.  Such  training  shall  include  instruction  in 
the  statutory  rights  of  miners  and  their  representatives  under  this  Act,  use  of 
the  self-rescuer  device  where  appropriate  and  use  of  respiratory  devices 
where  appropriate,  hazard  recognition,  emergency  procedures,  electrical 
hazards,  first  aid.  walk  around  training  and  the  health  and  safety  aspects 
of  the  task  to  which  he  will  be  assigned ; 

"(3)  all  miners  shall  receive  no  less  than  eight  hours  of  refresher  train- 
ing no  less  frequently  than  once  each  twelve  months,  except  that  miners  al- 
ready employed  on  the  effective  date  of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  shall  receive  this  refresher  training  no  more  than 
ninety  days  after  the  date  of  approval  of  the  training  plan  required  by  this 
section ; 

"(4)  any  miner  who  is  reassigned  to  a  new  task  shall  receive  training  in 
accordance  with  a  training  plan  approved  by  the  Secretary  under  this  sub- 
section in  the  safety  and  health  aspects  specific  to  that  task  prior  to  perform- 
ing that  task. 
"(b)  Any  health  and  safety  training  provided  under  subsection   (a)   of  this 
section  shall  be  provided  during  normal  working  hours.  Miners  shall  be  paid 
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at  their  normal  rate  of  compensation  while  they  take  such  training,  and  new 
miners  shall  be  paid  at  their  starting  wage  rate  when  they  take  the  new  miner 
training.  If  such  training  shall  be  given  at  a  location  other  than  the  normal  place 
of  work,  miners  shall  also  be  compensated  for  the  additional  costs  they  may  in- 
cur in  attending  such  training  sessions 

"(c)  Upon  completion  of  each  training  program,  each  operator  shall  certify,  on 
a  form  approved  by  the  Secretary,  that  the  miner  has  received  the  specified  train- 
ing in  each  subject  area  of  the  approved  health  and  safety  training  plan.  A  certif- 
icate for  each  miner  shall  be  maintained  by  the  operator,  and  shall  be  available 
for  inspection  at  the  mine  site,  and  a  copy  thereof  shall  be  given  to  each  miner 
at  the  completion  of  such  training.  When  a  miner  leaves  the  operator's  employ, 
he  shall  be  entitled  to  a  copy  of  his  health  and  safety  training  certificates.  False 
certification  by  an  operator  that  training  was  given  shall  be  punishable  under 
section  111  (a)  and  (g)  of  this  Act:  and  each  health  and  safety  training  certif- 
icate shall  indicate  on  its  face,  in  bold  letters,  printed  in  a  conspicuous  manner 
the  fact  that  such  false  certification  is  so  punishable. 

"(d)  The  Secretary  shall  promulgate  appropriate  standards  for  safety  and 
health  training  for  mine  construction  workers. 

"(e)  Within  one  hundred  and  eighty  days  after  the  effective  date  of  the  Fed- 
eral Mine  Safety  and  Health  Amendments  Act  of  1077,  the  Secretary  shall  pub- 
lish regulations  which  shall  provide  that  mine  rescue  teams  shall  he  available 
for  rescue  and  recovery  work  at  each  underground  mine  in  the  event  of  an  emer- 
gency. The  costs  of  making  advance  arrangements  for  such  teams  shall  be  borne 
by  the  operator  of  each  such  mine.". 

AMENDMENTS    WITH    RESPECT   TO   INTERIM    MANDATORY    HEALTH    STANDARDS 

Sec.  202.  (a)  Section  202(e)  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1960  is  amended  to  read  as  follows : 

"(e)  References  to  concentrations  of  respirable  dust  in  this  title  means  the 
average  concentration  of  respirable  dust  measured  with  a  device  approved  by  the 
Secretary  and  the  Secretary  of  Health,  Education,  and  Welfare.". 

(b)  Section  318  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is 
amended  by  striking  subsection  (k)  thereof. 

AMENDMENTS    WITH    RESPECT    TO    INTERIM    MANDATORY    SAFETY  STANDARDS 
FOR   UNDERGROUND   COAL    MINES 

Sec.  203.  Title  III  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is 
amended  by  striking  out  "101"  in  section  301  (a)  each  time  it  appears  therein,  and 
inserting  in  lieu  thereof,  in  each  instance,  "102",  by  inserting  the  words  "of  the 
Interior  in  coordination  with  the  Secretary"  after  the  word  "Secretary"  in  section 
301(b),  and  by  striking  section  301   (c)  and   (d)   thereof. 

TITLE  III— MISCELLANEOUS  PROVISIONS 
TRANSFER  MATTERS 

Sec.  301.  (a)  Except  with  respect  to  the  functions  assigned  to  the  Secretary  of 
the  Interior  pursuant  to  section  501  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  the  functions  of  the  Secretary  of  the  Interior  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  as  amended,  and  the  Federal  Metallic  and 
Nonmetallic  Mine  Safety  Act  of  1966  are  transferred  to  the  Secretary  of  Labor, 
except  those  which  are  expressly  transferred  to  the  Commission  by  this  Act. 

(b)  (1)  The  mandatory  standards  relating  to  mines,  issued  by  the  Secretary  of 
the  Interior  under  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and 
mandatory  health  and  safety  standards  and  regulations  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the  date  of  enactment 
of  this  Act  shall  remain  in  effect  as  standards  and  regulations  applicable  to  metal 
and  nonmetallic  mines  and  to  coal  mines  respectively  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  until  modified,  amended,  of  revoked  in  accordance 
with  the  provisions  of  this  Act. 

(2)  Within  sixty  days  after  the  date  of  enactment  of  this  Act,  the  Secretary 
in  consultation  with  the  Secretary  of  the  Interior  shall  establish  an  advisory 
committee  under  section  103  of  the  Federal  Mine  Safety  and  Health  Act  of  1977 
which  shall,  within  one  hundred  and  eighty  days  after  the  date  of  the  establish- 
ment of  such  advisory  committee,  review  the  advisory  health  and  safety  stand- 
ards issued  by  the  Secretary  of  the  Interior  under  the  Federal  Metal  and  Non- 
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metallic  Mine  Safety  Act  and  recommend  to  the  Secretary  which  of  those  stand- 
ards (or  any  modification  of  such  standards  which  does  not  substantially  diminish 
the  health  and  safety  of  miners)  should  be  promulgated  as  mandatory  health 
and  safety  standards  under  this  section.  The  Secretary  shall  publish,  within  sixty 
days  after  any  recommendations  of  the  advisory  committee  under  this  paragraph, 
each  of  the  standards  so  recommended  for  adoption  with  or  without  modification 
as  a  proposed  mandatory  health  and  safety  standard  under  this  section  by  pub- 
lication of  such  standard  in  the  Federal  Register,  and  afford  interested  persons  a 
period  of  twenty-five  days  after  publication  to  submit  written  data  or  comment. 
Within  thirty  days  after  the  close  of  the  comment  period  specified  in  the  preced- 
ing sentence,  the  Secretary  shall  promulgate  by  publication  in  the  Federal  Regis- 
ter a  mandatory  standard  based  upon  the  advisory  committee  recommendation 
with  or  without  modification,  and  the  data  and  comments  received  thereon,  unless 
the  Secretary  determines  that  such  a  standard  will  not  promote  the  health  and 
safety  of  miners  and  publishes  an  explanation  of  that  determination  in  the  Fed- 
eral Register. 

(c)(1)  All  unexpended  balances  of  appropriations,  personnel,  property,  records, 
obligations,  and  commitments  which  are  used  primarily  with  respect  to  any  func- 
tions transferred  under  the  provisions  of  subsection  (a)  of  this  section  to  the 
Secretary  shall  be  transferred  to  the  Department  of  Labor  or  the  Commission,  as 
appropriate.  The  transfer  of  personnel  pursuant  to  this  paragraph  shall  be  with- 
out reduction  in  classification  or  compensation  for  one  year  after  such  transfer, 
except  that  the  Secretary  of  Labor  shall  have  full  authority  to  assign  personnel 
during  such  one-year  period  in  order  to  efficiently  carry  out  functions  transferred 
to  him  under  this  Act. 

(2)  AH  orders,  decisions,  determinations,  rules,  regulations,  permits,  contracts, 
certificates,  licenses,  and  privileges  (A)  which  have  been  issued,  made,  granted,  or 
allowed  to  become  effective  in  the  exercise  of  functions  which  are  transferred 
under  this  section  by  any  department  or  agency,  any  functions  of  which  are  trans- 
ferred by  this  section,  and  ( B )  which  are  in  effect  at  the  time  this  section  takes 
effect,  shall  continue  in  effect  according  to  their  terms  until  modified,  terminated, 
superseded,  set  aside,  revoked,  or  repealed  by  the  Secretary  of  Labor,  the  Federal 
Mine  Safety  and  Health  Review  Commission  or  other  authorized  officials,  by  any 
court  of  competent  jurisdiction,  or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not  affect  any  proceedings  pending  at 
the  time  this  section  takes  effect  before  any  department,  agency,  or  component 
thereof,  functions  of  which  are  transferred  by  this  section ;  except  that  such 
proceedings,  to  the  extent  that  they  relate  to  functions  so  transferred,  shall  be 
continued  before  the  Secretary  of  Labor  or  the  Federal  Mine  Safety  and  Health 
Review  Commission.  Orders  shall  be  issued  in  such  proceedings,  appeals  shall  be 
taken  therefrom,  and  payments  shall  be  made  pursuant  to  such  orders,  as  if  this 
section  had  not  been  enacted ;  and  orders  issued  in  any  such  proceedings  shall 
continue  in  effect  until  modified,  terminated,  superseded,  revoked,  or  repealed 
by  the  Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health  Review  Commis- 
sion, by  a  court  of  competent  jurisdiction,  or  by  operation  of  law.  Nothing  in  this 
subsection  shall  be  deemed  to  prohibit  the  discontinuance  or  modification  of  anv 
proceeding  under  the  same  terms  and  conditions  and  to  the  same  extent  that  such 
proceeding  could  have  been  discontinued  if  this  section  had  not  been  enacted. 

(4)  The  provision  of  this  section  shall  not  affect  suits  commenced  prior  to  the 
date  this  section  takes  effect  and  in  all  such  suits  proceedings  shall  be  had,  appeals 
taken,  and  judgments  rendered,  in  the  same  manner  and  effect  as  if  this  section 
had  not  been  enacted ;  except  that  if  before  the  date  on  which  this  section  takes 
effect,  any  department  or  agency  (or  officer  thereof  in  his  official  capacity)  is 
a  party  to  a  suit  involving  functions  transferred  to  the  Secretary,  then  such  suit 
shall  be  continued  by  the  Secretary  of  Labor.  No  cause  of  action,  and  no  suit, 
action,  or  other  proceeding,  by  or  against  any  department  or  agency  (or  officer 
thereof  in  his  official  capacity)  functions  of  which  are  transferred  by  this  section, 
shall  abate  by  reason  of  the  enactment  of  this  section.  Causes  of  actions,  suits, 
actions,  or  other  proceedings  may  be  asserted  by  or  against  the  United  States  or 
the  Secretary  as  may  be  appropriate  and,  in  any  litigation  pending  when  this 
section  takes  effect,  the  court  may  at  any  time,  on  its  own  motion  or  that  of 
any  party,  enter  an  order  which  will  give  effect  to  the  provisions  of  this  para- 
graph. 

(d)  For  purposes  of  this  section,  (1)  the  term  "function''  includes  power  and 
duty,  and  (2)  the  transfer  of  a  function,  under  any  provision  of  law,  of  an  agency 
or  the  head  of  a  department  shall  also  be  a  transfer  of  all  functions  under  such 
law  which  are  exercised  by  any  officer  or  officer  of  such  agency  or  department. 
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(e)  The  Director  of  the  Office  of  Management  and  Budget  in  consultation  with 
the  Secretary  of  Labor  and  the  Secretary  of  the  Interior  is  authorized  and  di- 
rected to  make  such  determinations  as  may  be  necessary  with  regard  to  the 
dispositions  of  personnel,  personnel  positions,  property,  records,  assets,  lia- 
bilities, contracts,  obligations,  commitments,  unexpended  balances  of  appro- 
priations, authorizations,  allocations,  and  other  funds  employed,  held,  used,  aris- 
ing from,  available  or  to  be  made  available,  in  connection  with  the  functions 
transferred  by  this  Act  as  he  may  deem  necessary  to  accomplish  the  purposes 
of  this  Act 

MIXING  ENFORCEMENT  AND  SAFETY  ADMINISTRATION 

Sec  302.  (a)  There  is  established  in  the  Department  of  Labor,  a  Mining  En- 
forcement and  Safety  Administration  to  be  headed  by  an  Assistant  Secretary  of 
Labor  for  Mine  Safety  and  Health  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  The  Secretary  is  authorized  and  directed,  ex- 
cept as  specifically  provided  otherwise,  to  carry  out  his  functions  under  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977  through  the  Mining  En- 
forcement and  Safety  Administration. 

(h)  Section  5315  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  paragraph  : 

"(109)  Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health.". 

(c)  (1)  Section  5314  of  title  .",,  United  Slates  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph  : 

"((>1)   Chairman,  Federal  Mine  Safety  and  Health  Review  Commission.". 
(2)   Section  6316  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph  : 

"(109)  Members,  Federal  Mine  Safety  and  Health  Review  Commission.". 

(d)  The  principal  office  of  the  Commission  shall  he  in  the  District  of  Columbia. 
Whenever  the  Commission  deems  that  the  convenience  of  the  public  or  of  the  par- 
ties meay  he  promoted,  or  delay  or  expense  may  he  minimized,  it  may  hold  hear- 
ings or  conduct  other  proceedings  at  any  other  place. 

AMENDMENT  WITH  BESPECT  TO   MINE  SAFETY  AND  HEALTH  ADMINISTRATION 

Sec  303.  (a)  (1)  Section  501(a)  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1909  is  amended  by  striking  out  the  word  "coal"  wherever  it  appears  there- 
in, and  by  striking  out  "The  Secretary  and"  inserting  in  lieu  thereof  "The  Sec- 
retary of  the  Interior  and". 

(2)  Section  501(a)  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is 
further  amended  by  inserting  immediately  after  paragraph  "(10)"  thereof,  the 
following  new  paragraph : 

"(11)  to,  upon  the  written  request  by  any  operator  or  authorized  repre- 
sentative of  miners,  specifying  with  reasonable  particularity  the  grounds 
upon  which  such  request  is  made  determined  whether  any  substance  nor- 
mally found  in  a  mine  has  potentially  toxic  effects  in  the  concentrations  nor- 
mally found  in  the  mine  or  whether  any  physical  agents  or  equipment  found 
or  used  in  a  mine  has  potentially  hazardous  effects,  and  shall  submit  such 
determinations  to  both  the  operators  and  miners  as  soon  as  possible;"  and 
by  renumbering  the  current  paragraph  "(11)"  as  "(12)". 

(3)  Section  501(b)  of  such  Act  is  amended  by  striking  out  the  word  "coal" 
each  time  it  appears  therein,  and  by  adding  after  the  word  "Welfare"  the  follow- 
ing :  "through  the  National  Institute  for  Occupational  Safety  and  Health  estab- 
lished under  the  Occupational  Safety  and  Health  Act  of  1970"  ;  and  by  striking  out 
the  period  at  the  end  thereof  and  inserting  "of  the  Interior  in  coordination  with 
the    Secretary". 

(4)  Section  501(c)  is  amended  by  inserting  "of  the  Interior"  after  the  words 
"the  Secretary"  each  place  it  occurs ;  and  by  inserting  the  words  "in  coordination 
with  the  Secretary"  after  the  words  "and  Welfare"  each  place  it  occurs. 

(5)  Section  501(d)  of  such  Act  is  amended  by  striking  out  the  word  "coal". 

(6)  Section  501(e)  of  such  Act  is  amended  by  inserting  after  the  word  "Sec- 
retary" the  last  time  it  occurs  therein,  the  words  "of  the  Interior"  and  by  striking 
"$30,000,000"  and  by  inserting  in  lieu  thereof  "$60,000,000". 

(7)  Section  501  of  such  Act  is  further  amended  by  adding  at  the  end  thereof 
the  following  new  subsection : 

"(h)  The  Secretary  shall  compile  accurate  statistics  on  work  injuries  and  ill- 
nesses occuring  in  the  mines  subject  to  this  Act.". 

(b)  Section  502  of  such  Act  is  amended  by  striking  out  the  word  "coal"  each 
time  it  appears  therein. 
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(c)  (1)  Section  503(a)  of  such  Act  is  amended  by  striking  out  the  word  "coal" 
each  time  it  appears  therein. 

(2)  Section  503(a)  of  such  Act  is  amended  by  striking  out  "and  the  Secretary  of 
Labor,". 

(3)  Section  503(b)  of  such  Act  is  amended  by  striking  out  the  word  "coal" 
each  time  it  appears  therein. 

(d)  (1)  Section  503(f)  of  such  Act  is  amended  by  striking  out  the  word  "coal". 

(2)  Section  503(g)  of  such  Act  is  amended  by  striking  out  the  word  "coal". 

(3)  Section  503(h)  of  such  Act  is  amended  by  deleting  "$5,000,000"  and  by  in- 
serting in  lieu  thereof,  "$10,000,000",  and  by  inserting  before  the  final  period  the 
following :  "Provided,  That  no  less  than  one-half  of  such  sums  shall  be  allocated 
to  coal  producing  States". 

(e)(1)  Section  505  of  such  Act  is  amended  by  striking  out  "the  mining  of  coal" 
and  inserting  in  lieu  thereof  "in  mining". 

(2)  Section  505  of  such  Act  is  further  amended  by  changing  the  period  at  the 
end  of  the  second  sentence  thereof  to  a  colon,  and  adding  the  following  language : 
"Provided  however.  That,  to  the  extent  feasible,  in  the  selection  of  persons  for 
appointment  as  mine  inspectors,  no  person  shall  be  so  selected  unless  he  has  the 
basic  qualification  of  at  least  five  years  practical  mining  experience  and  in  assign- 
ing mine  inspectors  to  the  inspection  and  investigation  of  individual  mines,  due 
consideration  shall  be  given  to  the  extent  possible  to  their  previous  experience  in 
the  particular  type  of  mining  operation  where  such  inspections  are  to  be  made." 

(f)  Section  506(b)  of  such  Act  is  amended  by  striking  out  the  word  "coal" 
each  time  it  appears  therein. 

(g)  (1)  Section  511(a)  of  such  Act  is  amended  by  striking  out  the  word  "coal". 
(2)  Section  511(b)  of  such  Act  is  amended  by  striking  out  the  word  "coal", 
(h)   Section  502  of  such  Act  is  amended  by  adding  the  following  new  sub- 
section (c)  : 

"(c)  (1)  The  National  Mine  Health  and  Safety  Academy  shall  be  maintained 
as  an  agency  of  the  Department  of  the  Interior.  The  Academy  shall  be  respon- 
sible for  the  training  of  mine  safety  and  health  inspectors  under  section  505  of 
this  Act,  and  in  training  of  technical  support  personnel  of  the  Mining  Enforce- 
ment and  Safety  Administration  established  under  section  302  of  the  Federal 
Mine  Safety  and  Health  Amendments  Act  of  1977;  and  for  any  other  training 
programs  for  mine  inspectors,  mining  personnel,  or  other  persons  as  the  Sec- 
retaries of  Labor  and  Interior  shall  jointly  designate.  In  performing  this  func- 
tion, the  Academy  shall  have  the  authority  to  enter  into  cooperative  educational 
aim  training  agreements  with  educational  institutions,  State  governments,  laoor 
organizations,  and  mine  operators  and  related  industries.  Such  training  shall  be 
conducted  by  the  Academy  in  accordance  with  curriculum  needs  and  assignment 
of  instructional  personnel  established  by  the  user. 

"(2)  In  performing  its  function  pursuant  to  this  section,  the  National  Mine 
Health  and  Safety  Academy  shall  use  the  facilities  and  personnel  of  the  De- 
partment of  the  Interior,  and  such  other  personnel  as  shall  be  mutually  agreed 
upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary  of  the  Interior  may 
appoint  or  assign  to  the  Academy  such  officers  and  employees  as  he  deems  neces- 
sary for  the  performance  of  the  duties  and  functions  of  the  Academy. 

"(3)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research  responsi- 
bilities under  section  501  of  this  Act  in  coordination  with  the  Secretary  of 
Labor,  and  the  Secretaries  of  Labor  and  the  Interior  are  authorized  to  enter 
into  contractual  or  other  agreements  the  performance  of  such  safety  related 
research.". 

(i)  Section  7(b)  (5)  of  the  Small  Business  Act  is  amended  by  striking  out  the 
word  "coal". 

SAVINGS  PROVISION 

Sec.  304.  Nothing  contained  in  this  Act  or  any  amendment  made  by  this  Act 
shall  be  construed  to  reduce  the  number  of  inspectors  engaged  in  enforcement 
of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  and  Federal  Metal 
and  Nonmetallic  Mine  Safety  Act  as  in  effect  prior  to  the  effective  date  of  this 
Act  or  to  reduce  the  number  of  inspectors  engaged  in  the  enforcement  of  the 
Occupational  Safety  and  Health  Act  of  1970. 

BUDGET  PROVISION 

Sec.  305.  In  the  preparation  of  the  Budget  message  required  under  section  201 
of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C.  11),  the  President  shall  set 
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forth  as  separate  appropriation  accounts  amounts  required  for  appropriation 
for  mine  health  and  safety  pursuant  to  the  Federal  Mine  Health  and  Safety 
Act  of  1977  and  for  occupational  safety  and  health  pursuant  to  the  Occupational 
Safety  and  Health  Act  of  1970. 

REPEALER 

Sec  306.  (a)  The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is  repealed, 
(b)  Section  405  of  the  Act  of  November  16, 1973,  Public  Law  93-153  is  repealed. 

EFFECTIVE  DATE 

Sec.  307.  Except  as  otherwise  provided,  this  Act  and  the  amendments  made 
by  this  Act  shall  take  effect  on  the  first  day  of  July  1978.  The  Secretary  of 
Labor  and  the  Secretary  of  the  Inferior  are  authorized  to  establish  such  rules 
and  regulaionfl  as  may  be  necessary  for  the  efficient  transfer  of  functions  pro- 
vided under  this  Act.  The  amendment  to  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1909  made  by  section  202  of  this  Act  shall  be  effective  immediately 
upon  enactment. 

Mr.  Jayits.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
t lie  bill  was  passed. 

Mr.  Williams.  I  move  to  lay  that  motion  on  the  table. 

The  mot  ion  to  lay  on  the  table  was  agreed  to. 

Mr.  Williams.  Mr.  President.  I  ask  unanimous  consent  that  the 
tary  of  the  Senate  bo  authorized  to  make  any  necessary  technical 
and  clerical  corrections  in  the  engrossment  of  S.  717. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

******* 

[From  the  Conpressional  Record,  Dally  Digest — Senate,  June  21,  19771 

(Pp.  928-929) 

******* 
Chamber  Action 


Bills  Passed: 

Mine  Safety. — By  78  yeas  to  18  nays,  Senate  passed  S.  717,  to 
promote  safety  and  health  in  the  mining-  industry,  after  taking  action 
on  additional  amendments  proposed  thereto  as  follows : 

Adopted : 

(1)  Modified  Hatch  imprinted  amendment  No.  496,  clarifying 
certain  language  of  section  providing  for  filing  of  petition  in  a 
circuit  court  for  judicial  review  of  a  mandatory  standard.  (Page 
S10286) : 

(2)  Helms  unprinted  amendment  No.  497,  relating  to  judicial 
review  of  the  hearing  records  on  standards  promulgated  by  the 
Secretary.  (PageSl0287)  ; 

(3)  Williams  unprinted  amendment  No.  498,  of  a  technical 
nature,  (Paee  S10287)  ;  and 

(4)  Modified  MeOlure  amendment  No.  401.  to  clarify  section 
authorizing  Secretary  to  require  attendance  of  witnesses  and  the 
production  of  evidence  in  making  investigations  of  accidents  and 
other  conditions  (PageSl0288). 

Rejected : 

(1)  By  30  yeas  to  66  navs.  Hatch  amendment  No.  437,  in  the 
nature  of  a  substitute  bill  (Page  S10241) ; 
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(2)  By  35  yeas  to  61  nays,  modified  Helms  amendment  No. 
369,  to  retain  present  law  allowing  the  States  to  establish  and 
enforce  their  own  health  standards  (Page  S10259) ; 

(3)  Helms  amendment  No.  384,  to  delete  provisions  authorizing 
Secretary  of  HEW  to  inspect  mines  (PageS10268) ; 

(4)  Helms  amendment  No.  383,  to  remove  requirement  that 
mine  operators  pay  the  cost  of  inspections  by  their  own  employees 
(PageS10270); 

(5)  By  21  yeas  to  76  nays,  McClure  imprinted  amendment 
No.  492,  to  delete  section  dealing  with  determination  by  the  Sec- 
retary of  establishment  of  a  pattern  of  violations  with  a  view  to 
issuing  a  withdrawal  order  for  the  area  of  the  mine  affected  by 
such  violation  (Page  S10275) ;  and 

(6)  McClure  amendment  No.  402,  requiring  Secretary  to  con- 
duct and  publish  results  of  a  cost-benefit  study  of  proposed  mine 
safety  standards  (Page  S10289,  Pages  S10241-S10281,  S10286- 
S10305). 

$  $  $  $  $  $  $ 

[From  the  Congressional  Record — House,  June  24,  1977] 

(P.  6479) 


Message  From  the  Senate 


The  message  also  announced  that  the  Senate  had  passed  a  bill  of  the 
following  title,  in  which  the  concurrence  of  the  House  is  requested : 

S.  717.  An  act  to  promote  safety  and  health  in  the  mining  industry, 
to  prevent  recurring  disasters  in  the  mining  industry,  and  for  other 
purposes. 


[From  the  Congressional  Record — House,  Wednesday,  July  13,  1977] 

(P.  7016) 


Report  on  Resolution  Providing  for  Consideration  of  H.R.  4287, 
Federal  Mine  Safety  and  Health  Act  of  1977 

Mr.  Bolling,  from  the  Committee  on  Rules,  submitted  a  privileged 
report  (Rept.  No.  95-499)  on  the  resolution  (H.  Res.  682)  providing 
for  consideration  of  the  bill  (H.R.  4287)  to  promote  safety  and  health 
in  the  mining  industry,  to  prevent  recurring  disasters  in  the  mining 
industry,  and  for  other  purposes,  which  was  referred  to  the  House 
Calendar  and  ordered  to  be  printed. 


[The  text  of  H.  Res.  682  as  reported,  along  with  House  Report 
95-499  follows:] 
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»5th  CONGRESS 

1st  Session 


House  Calendar  No.  143 

H.  RES.  682 


[Report  No.  95-^199] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

.Jri.v   13.  11*77 

Mr.  Dki.ankv,  from  the  Committee  on  Rule-,  reported  the  following  resolution: 
which  was  referred  to  the  House  Calendar  and  ordered  to  be  printed 


RESOLUTION 

1  Resolved,  That  upon  the  adoption  of  this  resolution  it 

2  shall  be  in  order  to  move,  clause  7  of  rule  XIII  to  the  con- 

3  trary  notwithstanding,  that  the  House  resolve  itself  into  the 

4  Committee  of  the  Whole  House  on  the  State  of  the  Union 

5  for  the  consideration  of  the  bill    (H.R.  4287)   to  promote 

6  safety  and  health  in  the  mining  industry,  to  prevent  recurring 

7  disasters  in  the  mining  industry,  and  for  other  purposes. 

8  After  general  debate,  which  shall  be  confined  to  the  bill  and 

9  shall  continue  not  to  exceed  one  hour,  to  be  equally  divided 

10  and  controlled  by  the  chairman  and  ranking  minority  mem- 

11  ber  of  the  Committee  on  Education  and  Labor,  the  bill  shall 

12  be  read  for  amendment  under  the  five-minute  rule.  It  shall 

v-o 
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2 

1  be  in  order  to  consider  the  amendment  in  the  nature  of  a  sub- 

2  stitute  recommended  by  the  Committee  on  Education  and 

3  Labor  now  printed  in  the  bill  as  an  original  bill  for  the 

4  purpose   of   amendment   under   the   five-minute    rule,    said 

5  substitute  shall  be  read  for  amendment  by  titles  instead  of 

6  by  sections,  and  all  points  of  order  against  said  substitute  for 

7  failure  to  comply  with  the  provisions  of  clause  5,  rule  XXI 

8  are  hereby  waived.  It  shall  be  in  order  to  consider  an  amend- 

9  ment  in  the  nature  of  a  substitute  to  the  committee  amend- 

10  ment  consisting  of  the  text  of  the  bill  H.R.  7979  if  offered 

11  by  Representative  Sarasin  of  Connecticut,  and  all  points  of 

12  order  against  said  amendment  for  failure  to  comply  with  the 

13  provisions  of  clause  7,  rule  XVI  and  clause  5,  rule  XXI  are 

14  hereby  waived.  At  the  conclusion  of  the  consideration  of  the 

15  bill  for  amendment,  the  Committee  shall  rise  and  report  the 

16  bill  to  the  House  with  such  amendments  as  may  have  been 

17  adopted,  and  any  Member  may  demand  a  separate  vote  in 

18  the  House  on  any  amendment  adopted  in  the  Committee  of 

19  the  Whole  to  the  bill  or  to  the  committee  amendment  in  the 
^  nature  of  a  substitute.  The  previous  question  shall  be  con- 
21  sidered  as  ordered  on  the  bill  and  amendments  thereto  to  final 

passage  without  intervening  motion  except  one  motion  to 

recommit  with  or  without  instructions.  After  the  passage  of 

24  the  bill  H.R.  4287,  it  shall  be  in  order  in  the  House  to  take 
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1  from  the  Speaker's  table  the  bill  S.  717  and  to  move  to  strike 

2  out  all  after  the  enacting  clause  of  the  said  Senate  bill  and 

3  insert  in  lieu  thereof  the  provisions  contained  in  H.R.  4287 

4  as  passed  by  the  House. 
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\     No. 


PEOVIDING  FOR  THE  CONSIDERATION  OF  H.R.  4287 


July  13,  1977. — Referred  to  the  House  Calendar  and  ordered  to  be  printed 


Mr.  Delaney,  from  the  Committee  on  Rules, 
submitted  the  following 

REPORT 

[To  accompany  H.  Res.  682] 

The  Committee  on  Rules,  having  had  under  consideration  House 
Resolution  682,  by  a  nonrecord  vote,  report  the  same  to  the  House  with 
the  recommendation  that  the  resolution  do  pass. 
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[From  the  Congressional  Record — House,  July  14,  1977] 

(Pp.  7146-7153) 
******* 

Federal  Mixe  Safety  And  Health  Act  of  1977 

Mr.  Moakley.  Mr.  Speaker,  by  direction  of  the  Committee  on 
Rules.  I  call  up  House  Resolution  682  and  ask  for  its  immediate 
consideration. 

The  Clerk  read  the  resolution,  as  follows  : 


The  Speaker.  The  Chair  recognizes  the  gentleman  from  Massa- 
chusetts (Mr.  Moakley). 

Mr.  Moakley.  Mr.  Speaker.  I  yield  30  minutes  to  the  gentleman 
from  Ohio  (Mr.  Latta).  pending  which  I  yield  myself  such  time  as  I 
may  consume. 

(Mr.  Moakley  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Moakley.  Mr.  Speaker,  the  resolution  provides  for  the  consi- 
deration of  the  Federal  Mine  Safety  and  Health  Act  of  1977 — H.R. 
4287.  It  is  a  1-hour  open  rule  which  provides  for  two  waivers  of  points 
of  order. 

The  report  filed  by  the  Committee  on  Education  and  Labor  failed 
to  include  a  separate  cost  estimate  by  the  committee  and  therefore 
there  is  a  need  to  waive  points  of  orders  for  failure  to  comply  with 
clause  7  of  rule  XIII  of  the  Rules  of  the  House  of  Representatives. 

Additionally  there  is  a  need  to  waive  points  of  order  lying  under 
clause  5  of  rule  XXI  of  the  Rules  of  the  House  of  Representatives 
because  there  are  provisions  in  the  bill  that  could  be  interpreted  as 
appropriations  in  a  legislative  bill. 

In  addition  to  these  two  waivers  the  rule  also  provides  that  the 
committee  amendment  in  the  nature  of  a  substitute  shall  be  consid- 
ered as  the  original  bill  for  purposes  of  amendment.  There  is  also 
provision  made  for  amendment  by  titles  instead  of  by  sections.  Under 
the  provisions  of  the  rule  it  shall  also  be  in  order  to  take  the  bill  S. 
717  from  the  Speakers  table  and  amend  it  with  the  provisions  of 
H.R.  4287  as  passed  by  the  House. 

Last,  the  rule  provides  that  it  shall  be  in  order  to  consider  an 
amendment  in  the  nature  of  a  substitute  to  the  committee  amendment 
consisting  of  the  text  of  the  bill  H.R.  7979.  In  order  for  the  author 
of  that  substitute,  the  gentleman  from  Connecticut  (Mr.  Sarasin) 
to  get  consideration  of  that  amendment  the  committee  on  rules  waived 
points  of  order  lying  against  the  bill  for  failure  to  comply  with  clause 
7  of  rule  XVI  which  is  the  germaneness  rule  and  clause  5  of  rule 
XXI  which  is  the  rule  prohibiting  appropriations  in  a  legislative  bill. 

Mr.  Speaker,  the  purpose  of  H.R.  4287  is  to  promote  safety  and 
health  in  the  mining  industry  and  to  prevent  recurring  disasters.  The 
bill  would  make  three  major  changes  in  the  existing  law: 

First,  it  would  bring'  all  mining  under  the  jurisdiction  of  the 
Federal  Coal  Mining  Health  and  Safety  Act  of  1969. 
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Second,  it  would  repeal  the  Metal  and  Nonmetallic  Mine  Safety 
Act  of  1966. 

Third,  it  would  transfer  the  administration  of  the  act  from  the 
Secretary  of  Interior  to  the  Secretary  of  Labor. 

The  issue  of  safety  in  the  mining  industry  is  certainly  an  im- 
portant one  and  the  rule  providing  for  consideration  of  the  bill  was 
drafted  to  insure  that  all  the  different  points  of  view  could  be  amply 
explained  and  debated.  Therefore,  I  urge  my  colleagues  to  adopt 
House  Resolution  682  so  that  we  might  debate  and  vote  on  H.R. 
4287. 

Mr.  Latta.  Mr.  Speaker,  I  yield  myself  such  time  as  I  may  consume. 

(Mr.  Latta  asked  and  was  given  permission  to  revise  and  extend  his 
remarks. ) 

Air.  Latta.  Mr.  Speaker,  this  rule  provides  1  hour  of  general  debate 
for  the  consideration  of  H.R.  4287,  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  The  rule  waives  points  of  order  for  failure  to 
include  a  committee  cost  estimate.  The  committee  report  does  contain 
a  cost  estimate  by  the  Congressional  Budget  Office,  but  the  report 
does  not  say  that  the  committee  adopts  this  cost  estimate  as  its  own, 
and  the  report  does  not  include  a  separate  cost  estimate  by  the  com- 
mittee. Technically,  this  is  a  violation  of  clause  7,  rule  XIII. 

In  order  to  expedite  the  amending  process,  the  committee  sub- 
stitute is  made  in  order  as  an  original  bill  for  the  purpose  of  amend- 
ment. The  rule  also  provides  that  the  substitute  will  be  read  for 
amendment  by  titles  instead  of  by  sections.  Points  of  order  are 
waived  against  the  committee  substitute  for  failure  to  comply  with 
clause  5,  rule  XXI.  This  clause  prohibits  appropriations  on  a  legis- 
late bill.  The  waiver  is  necessary  because  the  bill  transfers  funds 
from  the  Department  of  Interior  to  the  Department  of  Labor  with- 
out the  funds  having  been  appropriated  for  the  new  purpose. 

The  gentleman  from  Connecticut  (Mr.  Sarasin)  appeared  before 
the  Rules  Committee  and  requested  that  the  rule  make  in  order  as 
an  amendment  in  the  nature  of  a  substitute,  his  bill  H.R,  7979.  This 
substitute  could  not  be  offered  unless  points  of  order  against  it  were 
waived  in  the  rule.  Therefore,  the  rule  specifically  allows  the  gentle- 
man from  Connecticut  to  offer  his  substitute,  and  waives  two  points 
of  order  against  the  substitute.  First,  the  Sarasin  substitute  requires 
the  same  waiver  of  clause  5,  rule  XXI  that  the  committee  substitute 
requires.  This  is  necessary  because  of  the  transfer  of  funds  from 
the  Department  of  the  Interior  to  the  Department  of  Labor. 

In  addition  it  is  necessary  to  waive  points  of  order  against  the 
Sarasin  substitute  for  failure  to  comply  with  the  germaneness  rule, 
clause  7,  rule  XVI.  This  waiver  is  required  because  the  Sarasin  sub- 
stitute amends  the  Small  Business  Act,  whereas  the  introduced  bill 
does  not. 

Finally,  Mr.  Speaker,  in  order  to  expedite  going  to  conference,  this 
rule  makes  it  in  order  to  insert  the  House-passed  language  in  the 
Senate  bill  number. 

Mr.  Speaker,  H.R.  4287,  the  bill  made  in  order  by  the  rule,  repeals 
the  Federal  Metal  and  Xonmetallic  Mine  Safety  Act  and  amends  the 
Federal  Coal  Mine  Henlth  and  Safety  Act  of  1969  to  include  all  mines, 
coal  and  other.  In  addition,  H.R.  4287  provides  for  the  transfer  of 
functions    for    Mine    Enforcement    and    Safety    Administration — 
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MESA— from  the  Department  of  the  Interior  into  the  Department  of 
Labor. 

The  Sarasin  substitute,  on  the  other  hand,  strengthens  the  enforce- 
ment provisions  applicable  to  the  metal  and  non-metallic  mining  in- 
dustry, and  keeps  separate  the  law  applicable  to  the  coal  industry. 

Mr.  Speaker,  I  support  the  rule,  so  that  the  House  may  work  its  will 
on  the  legislation  made  in  order  by  the  rule. 

Mr.  Speaker,  I  have  no  requests  for  time  and  reserve  the  remainder 
of  my  time. 

Mr.  Moaxley.  Mr.  Speaker.  I  move  the  previous  question  on  the 
resolution. 

The  previous  question  was  ordered. 

The  Speaker.  The  question  is  on  the  resolution. 

The  question  was  taken:  and  the  Speaker  announced  that  the  ayes 
appeared  to  have  it. 

Mr.  Latta.  Mr.  Speaker,  I  object  to  the  vote  on  the  ground  that  a 
quorum  is  not  present  and  make  t  he  point  of  order  that  a  quorum  is  not 
present. 

The  Speaker.  Evidently  a  quorum  is  not  present. 

The  Serjeant  at  Arms  will  notify  absent  Members. 

The  vote  wis  taken  by  electronic  device,  and  there  were — yeas  369, 
nays  11.  answered  "present"  1.  not  voting  62,  as  follows: 


[Roll  No.  418] 

YEAS — 3  59 

Akaka 

Bonker 

Oohen 

Alexander 

Bowen 

Coleman 

Allen 

Breanx 

Con  able 

Ambro 

Breckinridge 

Conyers 

Am  merman 

B rod head 

Corcoran 

Anderson,  Calif. 

Brooks 

Corman 

Andrews,  N.C. 

Broomfield 

rornell 

Andrews,  N.  Dak. 

Brown.  Calif. 

Cornwell 

Annunzio 

Brown,  Mich. 

Cotter 

Applegate 

Brown,  Ohio 

Coughlin 

Archer 

Brovhill 

D' Amours 

Armstrong 

Buchanan 

Daniel.  Dan 

Ashley 

Burgener 

Daniel,  R.  W. 

Aspin 

Burke,  Calif. 

Danielson 

AuCoin 

Burke,  Fla. 

Davis 

Badham 

Burleson,  Tex. 

de  la  Garza 

Baldus 

Burlison,  Mo. 

Delaney 

Barnard 

Burton,  John 

Dellums 

Bancus 

Burton,  Phillip 

Derrick 

Beard,  R.I. 

Butler 

Derwinski 

Beard,  Tenn. 

Byron 

Devine 

Bedell 

Caputo 

Dickinson 

Beilenson 

Carney 

Dingell 

Benjamin 

Carr 

Dornan 

Bennett 

Carter 

Downey 

Bevill 

Cavanaugh 

Drinan 

Biaggi 

Cederberg 

Duncan,  Oreg. 

Bingham 

Chappell 

Duncan,  Tenn. 

Blanchard 

Chisholm 

Eckhardt 

Blouin 

Clausen.  Don  H. 

Edgar 

Boggs 

Clawsom,  Del 

Edwards,  Calif 

Boiling 

Cleveland 

Eilberg 

Boaiior 

Cochran 

Emery 
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English 

Erlenborn 

Ertel 

Evans,  Colo. 

Evans,  Del. 

Fary 

Fascell 

Findley 

Fisher 

Fithian 

Flood 

Florio 

Flowers 

Flynt 

Ford,  Mich. 

Ford,  Tenn. 

Forsythe 

Fowler 

Frey 

Fuqua 

Gammage 

Gaydos 

Gephardt 

Giaimo 

Gilman 

Ginn 

Glickman 

Gonzalez 

Goodling 

Gore 

Gradison 

Grassley 

Gudger 

Guyer 

Hall 

Hammerschmidt 

Hanley 

Hannaford 

Harkin 

Harris 

Harsha 

Hawkins 

Heckler 

Hefner 

Heftel 

Hightower 

Hillis 

Hollenbeck 

Holt 

Holtzman 

Horton 

Howard 

Hubbard 

Huckaby 

Hyde 

Ichord 

Ireland 

Jacobs 

Jeffords 

Jenkins 

Jenrette 

Johnson,  Calif. 

Jones,  N.C. 

Jones,  Okla. 

Jones,  Tenn. 

Kasten 


Kastenmeier 

Murphy,  Pa. 

Kazen 

Murtha 

Kelly 

Myers,  Gary 

Kemp 

Myers,  John 

Ketchum 

Myers,  Michael 

Keys 

Natcher 

Kildee 

Neal 

Kindness 

Nedzi 

Kostmayer 

Nichols 

Krebs 

Nix 

LaFalce 

Nowak 

Lagomarsino 

O'Brien 

Latta 

Oakar 

Le  Fante 

Oberstar 

Leach 

Ottinger 

Lederer 

Panetta 

Leggett 

Patten 

Lehman 

Pattison 

Lent 

Pepper 

Levitas 

Perkins 

Lloyd,  Calif. 

Pickle 

Lloyd,  Tenn. 

Pike 

Long,  La. 

Poage 

Long,  Md. 

Pressler 

Lott 

Preyer 

Lujan 

Price 

Luken 

Pritchard 

Lundine 

Pursell 

McClory 

Quayle 

McCloskey 

Quie 

McCormack 

Quillen 

McDade 

Rahall 

McEwen 

Railsback 

McFall 

Rangel 

McHugh 

Regula 

McKay 

Reuss 

Maguire 

Rhodes 

Mahon 

Richmond 

Markey 

Rinaldo 

Marks 

Risenhoover 

Marlenee 

Roberts 

Marriott 

Robinson 

Martin 

Rodino 

Mathis 

Roe 

Mattox 

Rogers 

Mazzoli 

Rooney 

Meeds 

Rose 

Meyner 

Rostenkowski 

Michel 

Rousselot 

Mikulski 

Roybal 

Milford 

Rudd 

Miller,  Calif. 

Runnels 

Miller,  Ohio 

Ruppe 

Mineta 

Russo 

Minish 

Santini 

Mitchell,  Md. 

Sarasin 

Moakley 

Satterfield 

Moffett 

Scheuer 

Mollohan 

Schroeder 

Montgomery 

Schulze 

Moore 

Sebelius 

Moorhead,  Calif. 

Seiberling 

Moorhead,  Pa. 

Sharp 

Moss 

Shuster 

Mottl 

Sikes 

Murphy,  111. 

Simon 

Murphy,  N.Y. 

Sisk 
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Skelton 

Thone 

Weaver 

Skubitz 

Thornton 

Weiss 

Slack 

Traxler 

Whalen 

Smith,  Iowa 

Treen 

White 

Smith,  Nebr. 

Trible 

Whitehurst 

Snyder 

Tsongas 

Whitley 

Solarz 

Tucker 

Whitten 

Spellman 

Udall 

Wijjgons 

Spence 

rilman 

Wilson,  Bob 

Stangeland 

Van  Deerlin 

Wilson,  C.  H. 

Stanton 

Vander  Jagt 

Winn 

Stark 

Vanik 

Wlrth 

Steed 

Vento 

Wolff 

Steers 

Volkmer 

Wydler 

Stockman 

Wasrgonner 

Wylie 

Stokes 

Walgren 

Vates 

Stratton 

Walker 

Yatron 

Studds 

Walsh 

Young,  Alask 

Stump 

Watkins 

Young,  Fla. 

Taylor 

Wax  man 

NAYS — 11 

Zablocki 

Abdnor 

Crane 

Hughes 

Ashbrook 

Edward,  Okla. 

McDonald 

Bauman 

Fenwick 

Steiger 

Collins,  Tex. 

Hansen 

ANSWERED    "PRESENT"— 

l 

Bafalis 

NOT    VOTING 62 

Addabbo 

Foley 

Obey 

Anderson,  111. 

Fountain 

Patterson 

Badillo 

Fraser 

Peas.- 

Boland 

Frenzel 

Pettis 

Brademas 

Gibbons 

Roncalio 

Brinkley 

Gold  water 

Rosenthal 

Burke,  Mass. 

Hagedorn 

Ryan 

Clav 

Hamilton 

Sawyer 

Collins,  111. 

Harrington 

Shipley 

Conte 

Holland 

St  Germain 

Cunningham 

Johnson,  Colo. 

Staggers 

Dent 

Jordan 

Symms 

Dicks 

Koch 

Teague 

Diggs 

Krueger 

Thompson 

Dodd 

McKinney 

Wampler 

Early 

Madigan 

Wilson,  Tex. 

Edwards,  Ala. 

Mann 

Wright 

Evans,  Ga. 

Metcalfe 

Young.  Mo. 

Evans,  Ind. 

Mikva 

Young,  Tex. 

Fish 

Mitchell,  X.Y. 

Zeferetti 

Flippo 

Nolan 

The  Clerk  announced  the  following  parts 

Mr.  Burke  of  Massachusetts  with  Mr.  Ryan. 

Mr.  Brademas  with  Mr.  Gibbons. 

Mr.  Teague  with  Mr.  Nolan. 

Mr.  Shipley  with  Mr.  Dent. 

Mr.  Addabbo  with  Mr.  Mann. 

Mr.  Badillo  with  Mr.  Flippo. 

Mr.  Hamilton  with  Mr.  Conte. 

Mr.  Koch  with  Mr.  Diggs. 

Mr.  Resenthal  with  Mr.  Fraser. 

Mr.  Dodd  with  Mr.  Evans  of  Georgia. 
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Mr.  Early  with  Mr.  Metcalfe. 

Mr.  Obey  with  Mr.  Cunningham. 

Mr.  Evans  of  Indiana  with  Mr.  Mikva. 

Mr.  Zeferetti  with  Mr.  Edwards  of  Alabama. 

Mr.  Boland  with  Mr.  Fish. 

Mr.  Harrington  with  Mr.  Pease. 

Ms.  Jordan  with  Mr.  Anderson  of  Illinois. 

Mr.  Clay  with  Mr.  Brinkley. 

Ms.  Collins  of  Illinois  with  Mr.  Frenzel. 

Mr.  Dicks  with  Mr.  Krueger. 

Mr.  Patterson  of  California  with  Mr.  Goldwater. 

Mr.  Fountain  with  Mr.  Madigan. 

Mr.  Foley  with  Mr.  Hagedorn. 

Mr.  Holland  with  Mr.  McKinney. 

Mr.  Thompson  with  Mr.  Staggers. 

Mr.  St  Germain  with  Mr.  Symms. 

Mr.  Young  of  Missouri  with  Mr.  Wampler. 

Mr.  Wright  with  Mr.  Sawyer. 

Mr.  Roncalio  with  Mr.  Charles  Wilson  of  Texas. 

So  the  resolution  was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the  table. 

******* 
Federal  Mine  Safety  axd  Health  Act  of  1977 

Mr.  Gaydos.  Mr.  Speaker,  I  move  that  the  House  resolve  itself  into 
the  Committee  of  the  Whole  House  on  the  State  of  the  Union  for  the 
consideration  of  the  bill  (H.R.  4287)  to  promote  safety  and  health  in 
the  mining  industry,  to  prevent  recurring  disasters  in  the  mining  in- 
dustry, and  for  other  purposes. 

The  SPEAKER  pro  tempore.  The  question  is  on  the  motion  offered 
by  the  gentleman  from  Pennsylvania  (Mr.  Gaydos) . 

The  motion  was  agreed  to. 

IN   THE   COMMITTEE   OF  THE   WHOLE 

Accordingly  the  House  resolved  itself  into  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union  for  the  consideration  of  the 
bill  H.R.  4287,  with  Mr.  Gonzalez  in  the  chair. 

The  Clerk  read  the  title  of  the  bill. 

By  unanimous  consent,  the  first  reading  of  the  bill  was  dispensed 
with. 

The  Chatrmax.  Under  the  rule,  the  gentleman  from  Pennsylvania 
(Mr.  Gaydos)  will  be  recognized  for  30  minutes,  and  the  gentleman 
from  Connecticut  (Mr.  Sarasin)  will  be  recognized  for  30  minutes. 

The  Chair  recognizes  the  gentleman  from  Pennsylvania  (Mr. 
Gaydos). 

Mr.  Gaydos.  Mr.  Chairman,  I  yield  6  minutes  to  the  gentleman  from 
Kentucky  (Mr.  Perkins),  the  chairman  of  the  Committee  on  Educa- 
tion and  Labor. 

(Mr.  Perkins  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Perkins.  Mr.  Chairman,  the  Committee  on  Education  and  Labor 
brings  H.R.  4287  to  the  floor  today  as  a  means  of  promoting  order  in 
the  Federal  mine  health  and  safety  programs. 
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Those  programs  are  fragmented  today  in  at  least  two  Cabinet  de- 
part incuts  and  in  several  bureaus. 

Obviously,  there  is  little  sense  in  continuing  to  maintain  different 
levels  of  protection  afforded  to  workers  in  the  mining  industry — 
and  even  less  justice. 

Mining  has  always  been  a  hazardous  business,  and  all  too  often  we 
are  reminded  that  it  can  be  a  deadly  business  as  well. 

Somewhere  in  this  country,  at  least  one  miner  is  likely  to  lose  his 
life  on  this  very  day  we  debate  this  bill.  The  national  average  is  a 
little  higher  than  one  fatality  a  working  day. 

And  it  is  shocking  to  realize  that  some  66  miners  suffer  disabling 
injuries  every  day  the  mines  are  in  operation. 

I  cannot  tell  you  that  this  bill  will,  beyond  a  shadow  of  a  doubt, 
reduce  these  grim  statistics.  But  by  unifying  the  administration  of 
our  safety  laws,  and  by  applying  a  uniform  standard  of  the  toughest 
safety  laws  now  on  the  l>ooks.  the  American  citizen  who  goes  down  into 
the  mines  to  work  might  have  a  better  chance  of  surviving.  Logic  tells 
us  that  he  will,  and  1  sincerely  pray  that  is  true. 

I  represent  a  district  in  which  the  predominant  mining  industry  is 
coal.  Coal  is  the  principal  underpinning  of  the  economy  of  certain  parts 
of  my  eastern  Kentucky  district.  And  coal  miners  and  their  families 
make  up  a  subst  ant  ial  segment  of  the  population. 

I  know  that  since  we  passed  the  Federal  Mine  Safety  Act  in  1952 
and  followed  it  up  with  the  more  comprehensive  Coal  Mine  Health 
and  Safety  Act  of  11)69,  coal  mine,  deaths  have  been  reduced,  and  the 
number  of  coal  mine  disasters  has  dwindled. 

Any  miner's  death  or  disability  is  tragic,  and  any  blow  we  can  strike 
in  these.  Halls  to  improve  the  safety  and  health  of  miners — coal  or 
otherwise — is  certainly  worth  striking. 

I  am  going  to  confine  my  remarks  about  this  legislation  primarily 
to  the  transfer  of  the  presently  styled  Mining  Enforcement  and  Safety 
Administration  (MESA)  from  the  Department  of  the  Interior  to  the 
Department  of  Labor. 

Under  this  bill,  MESA  will  become  MHSA,  the  Mine  Health  and 
Safetv  Administration.  It  will  be  administered  by  an  Assistant  Secre- 
tary for  Mine  Health  and  Safetv,  operating  on  the  same  level  as  the 
Assistant  Secretary  for  Occupational  Health  and  Safety. 

The  arguments  for  the  transfer  of  MESA  to  Labor  are  well  known 
by  this  house. 

For  all  of  its  efficiency  and  capacity  in  dealing  with  major  issues, 
the  Department,  of  the  Interior  just  is  not  geared  up  to  deal  with  the 
safety  and  health  of  workers.  That  is  not  a  role  assigned  to  the  De- 
partment when  it  was  created  way  back  in  the  19th  century. 

The  Department  of  the  Interior  is  the  custodian  of  the  Nation's 
natural  resources,  whereas  the  Department  of  Labor  is  charged  with 
administering  and  enforcing  statutes  designed  to  advance  the  public 
interest  by  promoting  the  welfare  of  the  wage  earners  of  the  United 
States,  improving  their  working  conditions,  and  advancing  the  oppor- 
tunities for  profitable  employment. 

Clearly,  the  duty  of  overseeing  Federal  interests  in  the  health  and 
safety  of  the  Nation's  miners  should  be  vested  in  the  Secretary  of 
Labor  and  in  the  Department  he  administers. 
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The  Carter  administration  recognizes  this,  the  Secretary  of  the 
Interior  recognizes  this,  and  the  Secretary  of  Labor  recognizes  it. 
Their  positions  are  all  spread  upon  the  records  of  the  Committee  on 
Education  and  Labor. 

I  hope  the  House  will  maintain  its  good,  logical  position  of  last  July 
28  when  it  voted  309  to  86  for  the  transfer  in  H.K.  13555.  This  was  one 
of  those  good  pieces  of  legislation  which  unfortunately  died  in  the 
other  body  in  the  closing  days  of  the  94th  Congress. 

For  all  of  the  emphasis  upon  efficience  of  administration,  I  want  to 
make  it  clear  that  establishing  a  neat  table  or  organization  and  orderly 
flow  lines  are  of  secondary  importance. 

The  main  thrust  of  this  legislation  is  the  health  and  safety  of  the 
men  and  women  who  work  in  the  mining  industries.  That  is  the  bottom 
line. 

I  think  we  need  to  send  a  special  message  to  the  Nation's  coal  miners, 
too.  Just  because  we  are  transferring  their  agency  to  another  depart- 
ment, and  just  because  we  are  extending  coverage  of  their  act  to 
thousands  of  additional  mine  workers  in  other  industries,  does  not 
mean  we  are  diminishing  our  concern  for  their  health  and  safety  one 
iota. 

What  this  means  is  that  the  MESA  Administrator  will  soon  be 
reporting  to  a  different  Secretary  and  Assistant  Secretary,  and  that 
he  will  come  to  work  in  a  building1  with  a  new  sign  out  front. 

There  will  be  on  compromise  in  Congress  demand  that  the  lives  and 
limbs  of  miners  be  protected,  and  that  the  safety  regulations  already 
promulgated  be  enforced  rigorously. 

As  a  matter  of  act,  I  hope  and  I  expect  a  new  emphasis  on  enforce- 
ment of  safety  standards  in  the  coal  mines,  so  that  we  will  have  no 
more  disasters  such  as  Scotia  in  southeastern  Kentucky  some  16 
months  ago. 

That  disaster,  which  claimed  26  lives — including  some  employees  of 
MESA — occurred  because  es'ablished  safety  regulations  were  fla- 
grantly violated. 

It  occurred  because  a  mine  management  took  outrageous  shortcuts 
and  gambled  with  the  lives  of  its  emplovees. 

And  it  occurred  because  some  MESA  inspectors  were  derelict  in 
their  duty  to  close  down  that  dangerous  gassy  mine  for  repeated  safety 
violations. 

Scotia  was  notorious  as  one  of  the  100  most  dangerous  mines  in  the 
United  States. 

We  thought  when  we  passed  the  1969  act  that  the  Secretary  of  the 
Interior  had  sufficient  authority  to  close  down  and  padlock  a  mine 
in  such  flagrant  disregard  of  safety  regulations.  I  still  think  that 
authority  is  granted  in  the  1969  act,  and  I  am  pleased  that  a  Federal 
court  case  is  presently  in  process  to  test  the  point. 

I  have  high  regard  for  both  the  present  Secretary  of  the  Interior 
and  the  Secretary  of  Labor.  Both  are  able,  honorable  men,  and  both 
are  dedicated  to  safety  of  miners. 

I  believe  Secretary  Marshall,  when  this  bill  is  enacted  and  signed 
into  law,  will  take  action  to  protect  the  health  and  safety  of  their 
employees. 

Mr.  Chairman,  I  want  to  congratulate  the  Subcommittee  on  Com- 
pensation, Health  and  Safety  for  its  work  on  this  measure,  and  par- 
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ticularly  the  subcommittee  chairman,  Mr.  Gaydos,  for  his  antiring 
efforts  on  behalf  of  this  country's  miners. 

They  have  done  a  <rood  job.  T  hope  the  House  will  turn  back  any 
effort,  to  dilute  the  safety  provisions  contained  in  the  bill. 

I  am  taking  the  liberty  of  attaching  some  very  relevant  and  per- 
tinent testimony  on  the  matter  of  MESA  transfer: 

Statement  of  Basil  Holbrooke — Testimony  Before  the  Subcommittee  on 
Labor  Standards,  Big  Stone  (Jap,  Va. 

Chairman  Perkins.  You  originally  appeared  in  Letcher  County,  Kentucky,  and 
your  relatives  are  all  still  there? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  Give  the  committee  your  full  name. 

Mr.  Holbrooke.  My  name  is  Basil  Holbrooke.  I  am  ■  resident  of  Big  Stone  Gap, 
Virginia.  I  was  born  and  raised  in  Whitesburg.  Letcher  County. 

Chairman  Perkins.  Your  father  was  a  coal  miner  before  you;  am  I  correct? 

Mr.  Holbrooke.  Yes.  sir. 

Chairman  Perkins.  Retired  coal  miner? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  Your  Uncle  Peter  was  a  retired  coal  miner? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  I  think  both  your  father  and  his  brother,  your  Uncle  Peter, 
had  eight  children  or  so  apiece? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  And  you.  of  course,  I  think,  had  one  brother,  who  lost  his 
life  in  World  War  II? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  When  did  you  start  to  work  for  the  Blue  Diamond  Coal 
Corporation? 

Mr.  Holbrooke.  July  1950. 

Chairman  Perkins.  And  how  long  did  you  work  for  the  Blue  Diamond  Coal 
Company? 

Mr.  Holbrooke.  From  1050  to  1960 ;  about  10  years  and  some  months. 

Chairman  Perkins.  Did  you  quit  the  Blue  Diamond  Coal  Company  on  your  own 
volition? 

Mr.  Holbrooke.  Y'es,  sir. 

Chairman  Perkins.  When  you  first  commenced  they  had  a  good  safety  team  and 
so  forth.  At  the  time  you  quit  in  1060.  was  safety  as  prevalent  in  the  Blue  Dia- 
mond Mine  at  it  was  in  the  year  prior  thereto  that  you  had  worked  ? 

Mr.  Holbrooke.  No,  sir,  I  don't  think  so.  No,  sir.  That  is  my  personal  view. 
No  sir. 

Chairman  Perkins.  In  what  capacity  were  you  working  in  at  the  time  you 
ceased  work  at  the  Blue  Diamond  Coal  Company,  and  what  mine  were  you  work- 
ing at  at  this  time  and  how  long  had  you  been  in  that  mine? 

Mr.  Holbrooke.  I  was  in  the  capacity  at  the  Scotia  Coal  Company  as  mainte- 
nance foreman  and  also  chief  electrician  from  1962  to  1060. 

Chairman  Perkins.  Did  you  have  the  good  safety  when  you  first  went  with 
Scotia  ? 

Mr.  Holbrooke.  Yxes,  sir. 

Chairman  Perkins.  When  did  that  safety  cease  there? 

Mr.  Holbrooke.  Well,  I  say,  again  about  1066  or  1067.  something  along  it  began 
to  dwindle.  Also,  when  a  certain  inspector  quit  inspecting  the  mine  it  started  to 
degrade. 

Chairman  Perkins.  Who  was  that  inspector  who  stopped  inspecting  at  that 
time? 

Mr.  Holbrooke.  Mr.  M.  L.  West. 

Chairman  Perkins.  Had  you  had  what  you  would  term  excellent  inspection  in 
the  safety  in  the  mine  up  until  that  time? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  And  that  is  when  the  mine  safety  commenced  to  go  down- 
hill? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  In  what  ways  did  it  go  downhill,  and  give  us  the  reason 
why  you  quit  in  1969. 
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Mr.  Holbrooke.  Well,  my  brother  and  I,  we  were  working  there  at  this  mine. 
We  were  riding  together  from  Whitesburg  to  Pryse,  Kentucky,  which  was  across 
White  Mountain. 

Chairman  Perkins.  What  was  his  name? 

Mr.  Holbrooke.  Edwin  Holbrooke.  He  passed  away  about  a  year  ago.  He  had 
a  heart  attack  at  U.S.  Steel.  He  worked  in  a  mine  at  U.S.  Steel  in  Cumberland, 
Kentucky. 

Chairman  Perkins.  Go  ahead. 

Mr.  Holbrooke.  We  discussed  this  and  I  told  him  methane  gas  over  there  was 
building  more  rapidly.  I  didn't  think  there  was  enough,  to  suit  me,  ventilation  in 
this  mine  to  move  out  the  methane  because  when  you  have  methane  accumulating 
in  a  coal  mine  and  not  enough  ventilation  with  the  right  arc  or  spark,  you  have 
got  an  ignition  or  explosion. 

The  thing  about  it  is,  I  quit  on  my  own  person  because  I  was  afraid  of  my 
life.  And  my  brother  was  afraid  of  his  own  life  because  of  just  what  I  stated. 
Chairman  Perkins.  Did  you  take  certain  precautions  there  for  a  year  or  two 
before  you  quit  for  the  safety  of  other  men? 
Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  If  so,  describe  what  they  were. 

Mr.  Holbrooke.  Inside  a  coal  mine  you  have  got  to  do  a  certain  cutting,  welding 
on  equipment  because  underground,  if  you  are  underground  four  or  five  mines 
you  can't  bring  this  equipment  out — if  you  have  15,  20,  30  million  jobs  of  welding. 
So  you  have  your  instrument  which  is  the  flame  safety  lamp  to  check  methane. 
And  mostly  the  flame  safety  lamp  is  to  test  for  oxygen  and  gas  combined.  You 
can  check  either  one.  And  I  would  have  to  go  in  the  men  and  take  checks  period- 
ically because  if  you  didn't  have  enough  arc,  you  would  have  to  hang  curtains 
and  sweep  it  out.  And  I  got  afraid  if  someone  was  relaxed  in  this  with  methane 
present  and  a  lot  of  it  comes  from  the  strata  that  you  would  have  an  ignition. 
I  got  scared.  So  that  is  why  I  quit. 

Chairman  Perkins.  Did  you  de-energize  the  electricity  where  you  would  find 
excessive  methane  in  that  mine  before  you  quit? 
Mr.  Holbrooke.  YTes,  sir. 

Chairman  Perkins.  Describe  how  you  would  do  that. 

Mr.  Holbrooke.  Well,  when  I  come  to  a  contents  which  would  exceed  two  or 
three  percent,  I  would  de-energize.  In  other  words,  I  would  cut  off  all  power  to 
any  piece  of  equipment  that  was  in  there  and  make  it  safe  for  my  men  until  I 
could  get  the  gas  out  to  resume  my  work  or  when  I  left  it,  I  would  cut  off  and 
de-energize  all  power  for  the  safety  of  my  men  and  my  fellow  workers. 

Chiarman  Perkins.  You  just  decided  to  quit  there  because  of  the  unsafe 
conditions  on  your  own  volition? 
Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  Did  you  make  any  statement  to  anybody  at  the  time  you 
quit? 

Mr.  Holbrooke.  I  met  my  brother  and  several  others.  We  talked — this  mine  is 
going  to  go.  I  said  it  is  going  to  go,  I  am  getting  out. 

Chairman  Perkins.  What  did  you  mean  by  "it  was  going  to  go"? 
Mr.  Holbrooke.  I  mean  there  was  going  to  be  an  explosion,  and  I  knew  it.  I 
said  to  my  brother  going  across  the  mountain,  I  said,  it  is  going  to  take  two 
weeks,  three  weeks,  a  year,  two  years,  three  years,  but  it  is  going  to  go.  It  is  going 
and  it  did  happen.  If  you  don't  have  the  right  ventilation  you  have  got  to  have 
with  the  right  amount  of  methane,  you  have  got  an  explosion  mixture.  If  you 
don't  take  care  of  this  methane  gas,  that  is  the  most — you  talk  about  roof  falls, 
methane  gas  is  the  most  dangerous  gas  and  dust  that  there  is  in  the  coal  mine. 
Chairman  Perkins.  The  brother  that  you  lost  in  that  mine,  had  he  had  any 
experience  working  in  that  mine? 

Mr.  Holbrooke.  No,  sir,  as  far  as  I  know  while  I  worked  there.  He  worked 
there  from  1963  until  before  his  death.  He  never  worked  a  day  in  the  coal  mine. 
He  worked  on  the  preparation  plant  or  the  tipple. 

Chairman  Perkins.  He  was  sent  in,  I  believe,  to  help  recover  the — no,  he  was 
sent  in  after  the  first  bodies  were  recovered. 
Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  Go  ahead  and  tell  the  committee  what  you  understand 
about  that  first  explosion  and  if  you  are  acquainted  with  the  type  of  motor  that 
was  carrying  equipment  back  and  forth  from  the  mine  that  was  being  used  there 
at  Scotia  at  the  time. 
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Mr.  Holbrooke.  This  was  a  track  operated  battery  locomotive.  And  this  loco- 
motive was,  just  like  I  said,  powered  by  battery,  but  the  braking  systematic 
motor  had  a  compressor.  This  compressor  is  operated  by  an  electric  motor  which 
was  powered  by  a  battery,  and  it  had  open  contractors  in  this  motor.  When  this 
motor  would  go  into  any  place  that  had  methane,  ii  the  right  amount  of  oxygen 
was  available,  there  was  nothing  to  do  but  have  an  explosion  because  you  had  an 
open-top  motor.  So,  in  my  opinion — 1  wasn't  there — but  in  my  opinion,  this 
motor  caused  thai  explosion,  the  first  explosion. 

Chairman  PERKINS,  From  information  that  you  picked  up  from  the  people 
who  knew  tbe  area  best  in  that  community,  what  did  they  take  in  that  morning 
on  that  motor,  and  what  kind  of  work  were  they  doing  there  at  the  time  of  the 
first  explosion. 

Mr.  Holbrooke.  They  were  taking  in  rails  to  lay  up  a  section  that  had  been 
pulled  out.  Now.  this  is  my  understanding.  1  had  never  been  there.  People  tell 
me  this.  And  it  was  in  the  investigation  which  they  had  in  Whitesburg. 

Chairman  Perkins.  What,  in  your  opinion  after  they  took  the  rails  in,  what 
do  you  think— you  don't  know,  but  what  is  your  judgment — knowing  the  condi- 
tions of  that  type  of  motor? 

Mr.  HOLBROOKE.  Talking  to  some  of  tbe  miners  that  worked  there,  two  south- 
east mains  had  driven  about  so  many  hundred  feet  inbound,  a  section  had  turned 
oil"  to  the  left.  Well,  they  were  in  ventilation  going  up  in  tbe  phase,  to  my  under- 
standing, of  two  southeast  mains.  When  these  men  went  through  this  curtain  or 
door  to  take  this  steel  up  there  to  lay  tins  track,  that  gave  them  the  right  amount. 
When  they  opened  the  door  or  curtain,  that  gave  them  the  right  amount  of  air 
with  the  right  amount  of  methane,  which  about  13  percent  is  explosion  range. 
Why,  it  had  to  go.  There  is  no  other  way  but  explosion  with  that  open-top 
contractor  motor  kicking  on  and  off. 

Chairman  Perkins.  How  long  does  it  usually  take  for  that  battery  to  go  out 
before  it  will  kick  on  and  off? 

Mr.  HOLBROOKE,  It  is  just  according.  Mr.  Chairman,  to  how  often  you  use  that 
battery.  In  other  words,  if  you  use  it,  say,  for  a  few  minutes,  you  have  a  full 
charged  battery.  My  understanding  of  your  question  was,  how  long  would  it  run 
before  the  battery  would  go  completely  down? 

Chairman  Perkins.  Yes. 

Mr.  Holbrooke.  I  would  say  anywhere  from  four  to  six  weeks. 

Chairman  Perkins.  What  should  have  been  done,  if  anything,  when  they  went 
in  there  and  brought  those  bodies  out? 

Mr.  Holbrooke.  They  should  have  deenergized  that  motor.  When  they  went 
down  there  to  get  those  bodies  out,  that  motor  should  have  been  deenergized 
because  the  compressor  kicked  off  on  them.  When  the  compressor  kicked  off,  if 
they  had  pulled  the  plug,  there  would  have  been  no  fire.  There  would  not  have  been 
anything. 

Chairman  Perkins.  Would  you  have  done  that  if  you  had  been  in  that  mine? 

Mr.  Holbrooke.  I  would  have  deenergized  that  motor. 

Chairman  Perkins.  Have  you  deenergized  motors  in  similar  circumstances 
with  methane  prevalent  in  that  mine,  when  there  wasn't  anybody  killed? 

Mr.  Holbrooke.  I  have  deenergized  motors,  yes.  The  first  thing  I  do  is  to 
deenergize  the  power. 

Chairman  Perkins.  Did  that  take  place  in  that  mine? 

Mr.  Holbrooke.  I  don't  know.  As  far  as  I  know,  it  was  never  deenergized. 
When  I  went  over  there  that  night,  when  my  brother  was  in  the  mine,,  the  first 
thing  that  I  heard  was  that  there  was  a  motor  in  there  that  had  a  compressor 
on  it,  I  knew  where  this  motor  was. 

Chairman  Perkins.  Did  the  rescue  party  know  that  the  motor  was  down 
there? 

Mr.  Holbrooke.  I  never  talked  to  any  of  those  rescue  men  about  it  because 
they  were  reluctant  to  talk 

Chairman  Perkins.  Did  you  tell  them  that  it  had  an  open  switch? 

Mr.  Holbrooke.  I  did  not  talk  to  them.  I  did  not  talk  to  the  rescue  team  what- 
soever. I  did  not  speak  to  a  one  of  them  because  they  were  not  in  the  vicinity 
where  we  were.  They  were  in  the  backhouse. 

Chairman  Perkins.  Any  rescue  team  that  had  been  trained  properly  would 
have  known  to  deenergize,  as  you  have  talked  about,  when  they  went  in  there, 
wouldn't  they? 

Mr.  Holbrooke.  They  should  have  deenergized  all  power,  yes,  sir. 
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Chairman  Perkins.  When  was  it  that  you  got  word  about  your  brother  going 
in  there? 

Mr.  Holbrooke.  It  was  about  one  or  one-thirty  in  the  morning. 

Chairman  Perkins.  How  soon  after  the  first  explosion  was  it  that  the  second 
explosion  occurred? 

Mr.  Holbrooke.  I  understand  it  was  about  60  hours. 

Chairman  Perkins.  What  caused  your  brother  to  go  in  there? 

Mr.  Holbrooke.  I  don't  know  why.  I  cannot  find  out.  No  one  will  tell  me  any- 
thing. No  one  will  tell  me  why,  or  anything.  It  is  just  a  hush-hush.  No  one  would 
tell  us  anything. 

Chairman  Perkins.  They  did  tell  you  that  he  helped  identify  the  first  bodies 
that  were  brought  out? 

Mr.  Holbrooke.  Yes,  they  did. 

Chairman  Perkins.  But  you  know  that  your  brother  did  not  have  that  type 
of  experience,  to  go  in  the  mine  and  make  any  repairs? 

Mr.  Holbrooke.  I  do  know  that  because  he  never  worked  inside  of  a  coal  mine. 
He  would  not  know  a  cross-cut  from  a  pick-up.  He  would  not  know  one  entry 
from  another.  As  far  as  I  know,  he  would  not  know  anything.  He  would  not 
even  know  how  to  use  a  self-rescuer.  He  was  not  trained  in  it. 

Chairman  Perkins.  Do  you  know  who  recruited  that  rescue  team,  that  group 
to  send  in  there  to  do  some  reapir  work,  that  were  later  killed  within  59  or  60 
hours,  including  your  brother,  after  the  first  men  were  killed? 

Mr.  Holbrooke.  I  talked  to  Mr.  Corning,  and  he  told  me  that  MESA  had  full 
charge.  MESA  did  not  tell  me  this.  Mr.  Corning  told  me  this  that  MESA  was 
in  charge.  I  know  him  well  because  I  worked  with  him. 

I  said :  "How  come  my  brother  went  in  there?"  He  said  that  he  went  in  there 
to  represent  some  people,  and  also  that  MESA  was  in  full  charge  of  the  opera- 
tion. That  is  what  Mr.  Corning  told  me. 

Chairman  Perkins.  What  were  they  in  there  for,  regardless  of  whether  or  not 
MESA  sent  them  in  there,  what  were  they  in  there  for,  when  your  brother  was 
killed,  if  you  know,  or  what  you  understand? 

Mr.  Holbrooke.  I  don't  understand,  but  I  was  told  that  they  went  in  there  to 
paint  some  top,  and  that  is  when  the  batteries  were  recovered.  I  had  some  per- 
sonal friends  that  went  in  there.  I  wanted  to  go  in,  but  they  would  not  let  me 
go  in  to  recover  my  brother. 

I  had  a  personal  friend  who  went  in  there,  and  he  was  right  at  the  mouth  of 
Two-South  Main  East,  and  there  were  six  of  them,  the  way  he  explained  it  to 
me,  in  this  one  little  group.  Their  heads  were  kind  of  together.  That  is  what  he 
told  me.  I  was  not  there. 

Chairman  Perkins.  That  is  what  you  heard? 

Mr.  Holbrooke.  Yes. 

Chairman  Perkins.  You  heard  this  from  a  reliable  source? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  Now  this  is  the  second  group  of  men,  including  your 
brother,  that  was  killed? 

Mr.  Holbrooke.  Yes. 

Chairman  Perkins.  That  had  been  approximately  60  hours? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  From  where  that  motor  was  sitting,  and  knowing  the 
makeup  of  that  motor  from  your  training  and  experience,  what  set  off  that 
second  explosion? 

Mr.  Holbrooke.  This  is  my  personal  view.  I  think  the  motor 

Chairman  Perkins.  Go  ahead  and  explain  why.  I  think  you  are  right,  myself. 

Mr.  Holbrooke.  Mr.  Chairman,  when  the  rescue  teams  went  up  there  and 
recovered  the  first  bodies  they  built  an  air  lock.  In  other  words,  they  took  air 
with  them  to  the  motor.  When  they  went  there  and  recovered  all  the  bodies,  this 
motor  was  not  deenergized.  They  had  enough  air  to  get  to  the  center.  When  the 
methane  built  up — this  is  my  opinion — when  the  methane  built  up  to  an  explosive 
range,  with  this  air  going  up  which  the  rescue  team  took  with  them  to  rescue 
the  first  men.  I  think  it  gave  enough  air  to  have  a  set  of  explosions,  and  that  is 
what  caused  it.  I  am  thinking  myself  that  this  is  what  caused  it. 

Chairman  Perkins.  When  you  went  over  there,  of  course,  you  knew  some  of 
the  personnel.  Did  you  want  to  go  down  in  the  mine  to  make  any  recoveries,  or 
anything  like  that? 
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Mr.  Holbrooke.  Yes,  Mr.  Perkins.  You  were  over  there  with  us,  and  we 
wanted  to  go  down  through  a  bore-hole  which  was  2,600  feet,  and  recover  those 
bodies.  Hut  MESA  and  the  company  said  no. 

Chairman  Perkins.  Let  me  ask  you  another  question.  From  your  experience 
as  an  electrical  engineer,  and  from  your  training  and  experience  that  you  had 
received  in  the  mines  for  a  period  of  22  years,  and  the  training  and  experience 
that  you  had  received  in  the  Scotia  mine  where  that  disaster  took  place,  could 
you  have  recovered  those  bodies  if  you  had  been  given  your  way? 

Mr.  Holbrooke.  Yes,  sir.  Those  bodies  could  have  been  down  through  the 
bore-hole  or  the  shaft.  They  could  have  been  dropped  down  with  a  bucket  or  an 
elevator,  and  they  could  have  been  dropi>ed  with  tubing  and  a  fan.  You  could 
have  taken  the  air  2,000  feet  down  there  and  recovered  those  bodies  in  no  time. 
Now.  the  way  they  went  in  this  mine.  They  went  in  through  the  porthole. 
They  had  roof  falls,  and  they  had  water.  I  told  them  that  it  would  take  eight 
or  nine  months  to  recover  the  bodies.  I  missed  it,  I  think,  by  about  a  week. 

Chairmao  Perkins.  Did  you  point  out  to  them  on  the  map  where  they  were 
going  to  run  into  water  and  roof  falls,  knowing  the  mine  as  it  was  constituted  in 
the  days  that  you  worked  in  it? 

Mr.  Holbrooke.  Yes,  sir,  I  told  them  that.  Xo  one  gave  me  an  answer.  They 
just  sat  there,  and  they  did  not  say  yea  or  nay. 

Chairman  PERKINS.  I  was  there  at  the  request  of  the  family.  We  did  not  get 
any  satisfaction  whatsoever.  So  we  knew  that  we  were  lighting  a  losing  battle. 

How  soon  after  the  explosion,  an  experienced  miner  like  yourself,  if  you  had 
been  given  the  opportunity  to  go  into  that  mine,  could  you  have  recovered  those 
bodies,  knowing  the  condition  of  the  motor  in  the  mine,  knowing  how  it  could 
set  off  explosions  and  so  forth? 

Mr.  Holbrooke.  The  first  thing  I  would  have  done,  I  would  have  sealed — 
When  the  rescue  tams  had  recovered  those  bodies,  if  they  would  have  sealed  that 
immediately  at  the  mouth  of  Two-South  Main  East,  sealed  that  off,  all  the 
oxygen  up  there,  I  don't  care  how  much  there  was.  When  the  compressor  kicked 
on  and  off,  if  you  have  no  oxygen,  there  will  be  no  explosion.  No  one  knows  what 
it  would  have  done,  but  it  would  never  have  ignited  the  gas,  because  there  would 
not  have  been  any  oxygen  there  for  it  to  ignite. 

Chairman  Perkins.  You  make  that  statement  because  of  your  training  and 
your  experience  in  the  Scotia  mine,  where  at  times  you  had  to  deenergize  to  make 
conditions  safe? 

Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  You  know  what  you  are  talking  about  in  this  area? 
Mr.  Holbrooke.  Yes,  sir. 

Chairman  Perkins.  I  have  to  go  and  vote.  I  will  be  right  back. 
(Temporary  recess.) 

Chairman  Perkins.  Mr.  Holbrooke,  were  you  advised  of  where  the  motor  was 
sitting,  or  was  found  after  they  recovered  your  brother  and  the  other  bodies, 
when  they  went  the  long  way  around? 

Mr.  Holbrooke.  My  understanding  is  that  they  had  turned  off  a  section,  left- 
handed,  into  South  Main  East,  and  the  motor  was  situated  by  a  curtain.  That 
is  my  understanding,  it  was  just  by  a  curtain.  That  is  where  they  found  it. 

Chairman  Perkins.  In  your  judgment,  was  there  methane  beyond  that  motor, 
or  would  it  have  come  into  that  section,  back  to  the  motor? 
Mr.  Holbrooke.  Y'es,  it  would.  It  will  build  up  and  come  back. 
Chairman  Perkins.  Approximately  how  far  was  this  from  the  last  bodies? 
Mr.  Holbrooke.  Mr.  Perkins,  I  would  have  to  have  a  map  to  tell  that.  I  could 
not  say  how  long  this  entry  wTas,  or  anything  like  that. 

Chairman  Perkins.  But  to  the  best  of  your  knowledge,  from  what  you  have 
understood  from  reliable  sources? 

Mr.  Holbrooke.  I  would  not  know  how  far  that  entry  was.  I  never  measured 
it.  There  is  a  scale  on  the  map,  any  map,  for  the  distance  of  the  entry,  and 
the  levels  of  any  entry,  I  could  not  say  how  far  it  was  up  by.  I  was  never  in  that 
entry.  I  would  not  know. 

The  only  thing  I  know,  I  looked  at  the  map  and  did  not  measure  it,  because 
there  was  not  any  scale.  I  asked  them  for  a  map,  to  give  me  a  map,  and  they 
gave  me  one,  but  there  was  not  any  scale  on  that  map  they  gave  me. 

I  don't  know  what  the  scale  of  that  entry  was,  whether  it  was  on  a  60  foot 
center,  or  whether  it  was  a  75  foot  center,  or  what.  I  did  not  know  because 
there  was  no  scale  on  the  map.  What  I  mean  by  scale,  footage  per  linear  foot. 
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Chairman  Perkins.  Tell  us  why  you  say  that  that  explosion  was  caused  by 
the  spark  from  the  motor. 

Mr.  Holbrooke.  In  my  opinion,  just  like  I  said,  when  this  motor  was  there 
there  was  no  ignition  by  the  curtain.  There  was  no  source  up  there  to  cause 
the  explosion,  not  enough  oxygen.  This  air,  my  understanding  was,  was  sent 
to  this  working  section  because  of  the  men  who  were  up  there  from  the  first 
explosion. 

My  understanding  is  that  when  they  went  through  that  curtain,  it  gave  them 
enough  air.  You  had  the  right  amount  of  mixture  of  methane  present.  When  the 
compressor  kicked  on  at  that  instant,  you  had  to  have  an  explosion. 

There  was  the  right  amount  of  air,  and  the  right  amount  of  methane,  from 
five  to  15  percent,  with  the  right  amount  of  oxygen  with  it,  with  the  right 
source  which  could  be  this  compressor,  she  had  to  blow  up.  There  was  no  alter- 
native. 

Now,  Mr.  Perkins,  if  this  had  been  properly  closed  off  to  begin  with,  there 
would  not  have  been  enough  methane.  This  entry  was  not  fire-bossed,  and  you 
have  to  fire  boss  if  you  have  this  source  there.  If  you  short-circuit  the  air  from 
any  entry,  with  methane  present,  you  have  to  have  ignition  if  you  put  the  spark 
to  it. 

Chairman  Perkins.  You  make  that  statement  because  of  your  experience  there 
in  the  Scotia  mine  before  you  quit.  Yon  told  people  that  it  was  going  to  blow  up. 
Mr.  Holbrooke.  Yes.  There  was  methane,  and  plenty  of  it.  There  were  some 
places  that  sufficient  air,  and  you  had  to  be  close  with  it.  You  had  to  be  close 
with  rhe  air.  You  had  to  put  the  curtain  there,  you  had  to  move  it.  If  you 
relaxed  on  it  in  any  way,  it  would  build  up  and  backup  on  you  if  you  were 
welding  or  cutting,  or  when  you  were  trouble-shooting  with  panelboard  cover 
or  the  starter  cover  off  of  it. 

Chairman  Perkins.  When  they  recovered  the  first  bodies,  when  they  recovered 
the  bodies  from  the  last  explosion,  did  they  go  down  the  bore-hole? 
Mr.  Holbrooke.  No,  sir.  They  went  in  at  the  porthole,  at  the  shaft. 
Chairman  Perkins.  That  is  when  you  discovered  that  your  brother  was  back 
there? 

Mr.  Holbrooke.  They  dropped  them  down  the  bore-hole. 
Chairman  Perkins.  This  last  explosion,  I  am  talking  about? 
Mr.  Holbrooke.  The  last  explosion,  you  are  talking  about,  when  the  teams  went 
in  there  to  recover  the  bodies? 
Chairman  Perkins.  Yes. 

Mr.  Holbrooke.  They  dropped  them  down  in  a  bucket,  or  a  crane  with  a  bucket 
on  it.  They  put  the  rescue  teams  in  a  bucket  and  dropped  them  to  the  bottom, 
and  they  walked.  It  is  my  understanding,  and  I  got  this  from  hearsay  because 
they  would  not  talk  to  me,  they  walked  all  the  way  to  the  bodies  without  any 
apparatus  on  them  whatsoever. 

Chairman  Perkins.  Was  that  out  of  the  ordinary? 

Mr.  Holbrooke.  No,  sir,  because  there  was  a  fan  outside  from  the  other  side 
pulling  fresh  air  down  through  the  shaft,  pulling  it  at  their  back  as  they  were 
going  in.  It  was  pulling  it  over  the  bodies.  This  gave  them  fresh  air  with  no 
methane  or  anything  to  hamper  them.  They  went  straight  to  the  bodies. 

Chairman  Perkins.  Knowing  the  contour  of  the  mine  as  you  know  it,  when 
they  commenced  to  go  through  the  long  way  to  open  up  the  mine,  and  you 
suggested  the  short  way  to  those  bodies,  what  was  the  reaction  of  MESA  on 
that  occasion? 

Mr.  Holbrooke.  They  said,  no  way  would  they  go  down  through  the  shaft. 
They  told  us  over  there  that  they  felt  the  safest  way  would  be  to  go  through 
the  porthole.  I  told  them.  "You  know  what  you  are  going  to  run  into  there."  I 
said.  "You  are  going  to  run  into  water,  roof-falls.  You  are  going  to  run  into 
everything.  You  are  going  to  run  into  methane."  I  said,  "It  will  take  you  from 
six  to  seven  months,  it  will  take  you.  I  know,  six  or  seven  months  to  get  there 
because  I  know.  You  will  have  to  pump  this  water  out  because  there  is  no  way 
you  are  going  to  go  to  the  other  side  of  the  water,  no  way  because  the  air  would 
be  cut  off.  There  is  no  way  that  you  could  eet  there." 

They  did  not  say  anything  to  me.  They  did  not  give  me  any  answer.  It  took 
them  eight  and  a  half  months.  I  think,  to  go  in  there,  just  like  I  said. 

Chairman  Perkins.  If  someone  that  was  qualified,  like  yourself,  had  been 
permitted  to  go  down  the  bore-hole  to  recover  those  bodies,  in  vour  judgment 
how  long  would  it  have  taken  to  recover  those  bodies,  and  how  would  vou  have 
proceeded  to  recover? 
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Mr.  Holbrooke.  To  begin  with,  I  would  have  taken  the  air  with  me.  I  would 
have  cut  the  fan  off  on  the  other  side.  I  would  have  put  a  fan  at  the  shaft  with 
tubing,  dropped  material  down  that  shaft.  I  would  have  taken  the  air  with 
me.  but  I  would  never  have  let  any  air  Ret  to  that  motor,  none  whatsoever. 
I  would  have  locked  it  off  going  to  those  bodies. 

I  would  have  had  no  air  whatsoever  going  to  those  bodies.  I  would  have  gone 
just  like  a  rescue  team  would  i,r<>  there.  I  would  have  had  one  entry  going  up 
and  one  entry  going  hack,  that  is  all.  I  would  have  cut  the  air  off  in  the  rest  of 
the  mine. 

Chairman  PERKINS.  If  that  procedure  had  l>een  followed,  how  soon  could  those 
bodies  have  heen  recovered  from  the  time  they  started? 

Mr.  HOLBROOKE.  Two  or  three  weeks.  I  understand  you  had  about  2,600  feet. 
That  is  mv  understanding.  At  least  that  is  what  they  told  us.  You  would  have 
about  2,600  feet. 

Chairman  Perkins   From  all  of  your  experien  al  miner,  which  perhaps 

is  as  great   as  any  other  coal  miner  in  the  United  States  of  your  age,  how  do 
you  rationalize  the  situation  that  took  place  there  at  Scotia? 

Mr.  Holbrooke.  I  think  that  some  one  or  some  people  were  lax  in  their  safety, 
in  my  honest  opinion.  When  you  drop  your  safety.  I  don't  care  what  mine  it  is. 
or  where  it  is  at,  when  you  drop  your  safety  programs,  you  have  not  got  a  coal 
mine,  because  you  have  got  a  mine  that  is  not  safe  for  the  employees.  So  actually 
you  do  not  have  a  coal  mine.  You  have  something  for  a  man  to  go  in  there  and 
barm  himself,  any  person  who  enters  that  mine. 

Safety  is  the  main  thing.  If  you  have  good  safety  in  a  coal  mine,  you  have  good 
production.  As  far  as  Scotia  is  concerned,  I  don't  know  any  more.  I  really  don't 
know  any  more  about  it.  I  have  never  worked  there.  I  don't  know  anything  about 
their  safety  whatsoever  I  could  not  tell  you  anything,  no  affiliation  with  them 
whatsoever. 

Any  company,  any  organization  has  to  have  a  safety  program,  and  let  me  put 
it  this  way.  and  men  that  enter  any  coal  mine,  you  have  to  have  men  as  well  as 
company  officials  to  work  a  safety  program. 

Chairman  PERKINS.  During  the  last  couple  of  years,  after  Mr.  West  left  the 
mine,  did  you  hare  MESA  Inspectors  in  there? 

Mr.  Holbrooke.  Yes.  sir.  there  were  MESA  inspectors  in  there  just  about 
every  day. 

Chairman  Perkins.  It  was  generally  known  as  one  of  the  most  gassy  mines 
in  the  whole  country  ? 

Mr.  Holbrooke.  It  is  very,  very  gassy,  yes.  sir. 

Chairman  Perkins.  What  were  those  MESA  inspectors  doing  about  the  times 
when  you  deenergized  the  mine?  Did  you  ever  talk  to  them  about  that?  Did 
they  ever  ask  you  about  it? 

Mr.  Holbrooke.  Xo.  sir.  They  never  asked.  I  knew  better  than  to  work  my  men 
in  the  area  of  where  there  is  methane  gas  and  not  oxygen  to  move  it.  I  knew 
better.  I  did  not  discuss  it  with  them. 

Myself.  I  knew  how  to  take  care  of  my  men.  I  knew  how  to  take  care  of  the 
things  that  were  in  there.  I  knew  to  kill  that  power,  to  kill  that  source. 

Chairman  Perkins.  Was  there  a  difference  there  at  that  time  than  when  Mr. 
West  was  there? 

Mr.  Holbrooke.  He  would  make  them  put  it  up.  We  would  tell  them  that  they 
had  to  put  it  there,  and  they  would  put  it  there. 

Chairman  Perkins.  You  did  not  have  that  problem? 

Mr.  Holbrooke.  Not  as  much,  no  sir.  This  is  my  personal  opinion.  I  am  giving 
you  my  personal  opinion.  If  he  would  have  been  there  at  the  mine,  I  don't  think 
that  there  would  have  been  an  explosion. 

Chairman  Perkins.  If  he  had  been  there  at  the  time,  you  would  not  have  quit 
the  mine.  I  presume? 

Mr.  Holbrooke.  I  don't  think  so,  no.  sir. 

Chairman  Perkins.  Mr.  Holbrooke,  let  me  compliment  you  on  your  testimony. 
Thank  you  for  coming  here.  I  had  hoped  that  Senator  Williams  would  come  over. 
I  asked  him  to  come.  This  is  the  first  time  that  anybody  who  really  knows  about 
the  mine  has  given  us  any  true  insight  about  the  conditions  and  the  safety  con- 
ditions that  existed  inside  Scotia,  a  man  of  your  training  and  experience. 

I  am  proud  to  have  known  you  since  you  were  almost  a  kid.  I  also  knew  your 
father  who  is  a  retired  United  Mine  Worker.  There  are  very  few  people  who  are 
qualified  to  testify  on  the  situations  of  this  kind. 

Tell  the  committee,  in  your  opinion,  whether  it  was  the  refusal — Whether  in 
your  opinion  it  was  the  lack  of  inspection  and  appropriate  inspection,  and  suit- 
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able  inspection.  "If  this  mine  had  been  properly  supervised,"  I  believe  you  stated, 
you  did  not  feel  that  this  explosion  would  have  occurred? 

Mr.  Holbrooke.  No,  sir.  If  it  had  been  properly  supervised,  and  every  man 
would  have  done  his  part,  no  way,  sir,  would  it  have  happened. 

Chairman  Perkins.  I  believe  you  told  me  one  time  that  the  negligence,  you 
felt,  caused  your  brother's  death. 

Mr.  Holbrooke.  Personally,  I  feel  that  way,  yes,  sir.  I  feel  that  way,  personally. 

Chairman  Perkins.  You  further  told  me  that  you  told  the  reporters  down  there 
that  the  law  was  there,  but  it  was  not  enforced.  Is  that  correct? 

Mr.  Holbrooke.  Yes,  sir.  We  have  laws.  We  have  got  plenty  of  laws.  We  have 
got  laws  to  protect  every  man  that  goes  in  the  coal  mine,  but  these  laws  have 
got  to  be  carried  out.  How  can  you  protect  people  if  they  are  not  carried  out. 

The  only  way  that  you  can  have  safety,  as  I  said,  the  only  way  that  you  can 
have  safety  is  that  everyone  gets  concerned  with  it.  Then  you  have  a  good 
operation. 

Chairman  Perkins.  When  you  quit  there  in  1969,  you  said  that  the  conditions 
were  such  that  they  were  intolerable,  and  you  made  the  statement  that  the  mine 
was  going  to  blow  sooner  or  later.  Was  that  because  of  the  inadequacy  of  the 
law,  or  was  it  because  of  the  inadequacy  of  the  enforcement? 

Mr.  Holbrooke.  It  was  the  inadequacy  of  the  enforcement. 

Chairman  Perkins.  That  is  all.  Thank  you  very  much. 

(Whereupon,  at  2:50  p.m.,  the  subcommittee  adjourned,  to  reconvene  at  the 
call  of  the  Chair.) 

Mr.  Gaydos.  Mr.  Chairman,  I  yield  5  minutes  to  the  gentleman  from 
Minnesota  (Mr.  Oberstar). 

(Mr.  Oberstar  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Oberstar.  Mr.  Chairman,  I  thank  the  gentleman  for  yielding 
this  time  to  me.  I  want  to  commend  the  gentleman  from  Pennsylvania 
(Mr.  Gaydos)  for  the  splendid  work  he  has  done  in  championing  the 
cause  of  mining  health  and  safety  and  steering  this  bill  through  the 
committee  legislative  process  and  bringing  it  to  the  House  floor  again 
so  that  we  may  vote  on  legislation  that  is  vitally  important  to  the 
miners  of  America. 

In  the  floor  discussion  of  this  legislation  last  year  it  was  at  one  point 
alleged  that  this  was  something  that  was  forced  upon  the  working 
people,  that  it  was  not  generated  by  the  workers  of  America,  but  was, 
rather,  invented  by  someone  on  high. 

I  w^ould  like  to  point  out  to  my  colleagues  that  this  legislation  is 
supported  very  strongly  by  the  rank  and  file  of  the  mine  workers 
in  my  district.  I  circulated  a  letter  among  all  the  steel  worker  unions  in 
my  district,  describing  the  principal  features  of  this  bill,  and  I  might 
add  that  we  have  the  largest  iron  ore  mines  in  the  entire  United  States 
in  the  congressional  district  that  I  represent.  This  legislation  was 
discussed  at  regular  local  union  meetings.  It  was  voted  on  by  the 
rank  and  file  steelworker  members,  some  15,000  strong  in  northeastern 
Minnesota,  and  was  unanimously  supported  in  all  of  its  aspects. 

The  legislation  is  vitally  necessary  to  the  future  of  mine  safety  for 
the  workers.  I  know-  because  I  grew  up  in  a  miner's  family.  My  father 
worked  some  26  years  in  underground  mines  and  then  13  years  in  an 
open  pit  mine.  For  years,  he  was  chairman  of  the  safety  committee  of 
Steel  workers  Local  1663  at  the  Godfrey  underground  mine  near  my 
hometown  of  Chisholm,  Minn. 

I  worked  in  the  mines  myself ,  earning  my  way  through  college.  I  saw 
the  conditions,  I  knowT  what  we  are  talking  about. 

What  we  are  talking  about  here  is  a  division  of  responsibility  for 
health  and  safety  between  MESA  and  OSHA. 
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What  we  are  talking  about  is  the  failure  of  the  Department  of  the 
Interior  to  administer  a  program  that  is  principally  in  the  interest  of 
the  workers  because  that  department  of  government  is  principally 
interested  in  production.  There  is  a  big  gap  between  the  role  of  the  De- 
partment of  the  Interior  under  the  Metal  and  Xonmetallic  Mine  Safety 
Act  and  the  health  and  safety  responsibilities  of  the  Department  of 
Labor,  and  the  workers  have  been  caught  in  the  middle.  There  have 
been  numerous  incidents  that  have  made  this  legislation  necessary 
and  caused  it  to  come  to  the  floor  of  the  House  today. 

I  would  just  like  to  relate  one  of  the  cases  that  was  submitted  to  me 
by  Willard  Anderson,  President  of  Local  Union  2660,  United  Steel- 
workers  of  America  at  Keewatin.  Minn. : 

The  problem  involving  dual  jurisdiction  between  the  Bureau  of  Mines  (MESA) 
and  OSIIA  t hat  helped  create  the  problem  that  resulted  in  a  six-week  safety  dis- 
pute between  th'e  employees  and  the  mining  company  was  due  to  MESA  claim- 
ing that  they  had  no  jurisdiction  in  the  operation  where  heat  was  applied,  as 
that  part  of  the  operation  belonged  to  OSHA.  Therefore  MESA  refused  to  inspect 
the  area  of  the  traveling  grate  or  the  kiln  area  as  the  temperature  gets  up  to 
2400  degrees  Fahrenheit  in  these  areas.  OSIIA  refused  to  inspect  the  above  area 
as  they  claimed  the  iron  ore  mining,  including  taconite,  was  the  responsibility 
of  MESA. 

And  MESA  refused  to  inspect  the  grate,  so  the  miners  went  out  on 
strike  and  they  stayed  on  strike  for  some  6  weeks. 

The  district  director  of  Steelworkers  District  No.  33,  at  that  time. 
Peter  Benzoni,  wrote  to  me.  stating  that  the  Secretary  of  the  Interior's 
advisory  committee,  whose  duty  it  was  to  revise  and  develop  safety  and 
health  standards,  indicated  that  there  were  something  like  200  stand- 
ards that  the  Secretary  had  not  yet  promulgated  as  of  the  end  of  1976. 

He  stated : 

This  has  been  one  of  our  chief  complaints  and  criterions  of  the  procedural 
aspect  of  the  present  metal  and  nonmetallic  mine  safety  law. 

Harold  Engelhart,  the  legislative  chairman  of  District  No.  33,  Local 
Union  No.  4757  at  Babbitt,  Minn.,  wrote  to  me  and  said : 

Also  in  this  regard,  many  areas  where  heavy  welding  is  required  and  no  suit- 
able exhaust  system  is  available,  they  do  nothing  about  the  situation  because 
they  state  that  no  welding  is  being  performed  at  the  time  of  their  inspection. 
This  is  true,  even  when  the  employer  admits  to  the  fact  that  heavy  welding  is 
done  in  these  areas. 

All  these  are  examples  of  the  failure  of  MESA  to  carry  out  the  law 
that  Congress  has  enacted. 

Mr.  Chairman,  the  growth  of  mining  parallels  the  growth  of  our 
Nation.  Many  of  the  great  advances  that  Americans  have  experienced 
were  made  nossible  through  the  toil  of  our  miners,  but  these  gains  were 
not  without  their  price,  for  the  history  of  mining  is  filled  wuth  death 
and  disaster.  In  the  last  10  years  coal,  metal,  and  nonmetal  miners  have 
suffered  3.743  fatalities  and  213.054  more  disabling  injuries.  Accord- 
ing to  the  National  Safety  Council,  a  miner's  chances  of  getting  killed 
are  more  than  eight  times  as  great  as  those  of  a  laborer  in  manufac- 
turing. 

The  energy  crisis  has  made  us  aware  of  the  need  to  accelerate  our 
production  of  coal;  every  day  we  face  a  growing  demand  for  other 
mineral  resources.  As  the  economy  places  more  and  more  emphasis  on 
mineral  production,  we  will  increasingly  depend  on  our  miners  to  sup- 
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ply  our  resource  needs.  During  this  time  of  rapid  expansion  of  mining 
activity  we  must  be  especially  careful  not  to  overlook  the  safety  of 
our  Nation's  miners,  for  with  increased  production  comes  increased 
need  for  better  protection  for  the  sometimes  forgotten  miner.  The 
obligation  is  also  greater  for  us  in  Congress  to  act  without  delay  on 
legislation  to  insure  adequate  health  and  safety  protection  for  miners. 
Just  as  we  rely  on  our  miners  for  our  resources,  they  depend  on 
Congress  to  assure  the  safety  of  their  workplace.  Federal  responsibility 
for  miners'  safety  is  now  split  between  two  vastly  different  acts,  the 
Federal  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966  and  the  Coal 
Mine  Health  and  Safety  Act  of  1969.  The  enforcement  of  both  comes 
under  the  Federal  Mine  Enforcement  and  Safety  Administration  of 
the  Department  of  the  Interior.  This  situation  has  proven  inadequate, 
especially  for  metal  miners,  because  provisions  of  the  Federal  Metal 
and  Xonmetallic  Mine  Safety  Act  are  much  too  weak  to  afford  proper 
protection  to  the  miners  and  enforcement  of  that  law  is  left  to  an 
agency  of  Government  whose  primary  purpose  is  development  and 
production  of  mineral  resources,  rather  than  the  protection  of  the 
miner.  I  would  like  to  quote  again  from  Mr.  Benzoni. 

.  .  .  the  basic  problem  is  that  there  is  a  conflict  with  the  Department  of  Inte- 
rior attempting  to  do  its  work  of  expanding  the  mining  of  domestic  mineral  re- 
sources and  at  the  same  time  trying  to  administer  real  honest-to-goodness  health 
and  safety  for  the  worker. 

To  further  illustrate  some  of  the  specific  inadequacies,  let  me  quote 
again  from  Harold  J.  Engelhart : 

When  the  MESA  (Mine  Enforcement  and  Safety  Administration)  inspectors 
come  on  the  property  to  take  dust  samples  it  is  most  often  just  after  a  rain 
storm  and  the  rock  being  crushed  and  hauled  is  wet. 

In  addition : 

.  .  .  when  the  inspectors  once  enter  onto  the  property,  the  employer  has  the 
opportunity  to  clean  up  ahead  of  them  as  they  go  about  their  tour. 

Even  when  an  inspector  is  doing  his  job  conscientiously  and  report- 
ing things  as  he  sees  them,  often  his  recommendations  will  be  reversed 
by  his  supervisor. 

Such  conditions  are  intolerable  and  should  have  been  corrected  long 
ago.  To  make  needed  corrections  I  introduced  H.R.  3769  earlier  this 
year,  to  codify  the  various  mining  health  and  safety  laws  into  a  con- 
sistent and  comprehensive  program  providing  better  statutory  protec- 
tion to  hard  rock  miners  by  upgrading  the  provisions  of  the  1966 
Metal  and  Xonmetallic  Mine  Safety  Act.  My  bill  also  would  transfer 
enforcement  of  the  Coal  Mine  Act  and  the  Metal  and  Nonmetallic  Act 
from  the  Department  of  the  Interior  where,  as  I  have  pointed  out,  a 
production-oriented  approach  to  mining  has  led  to  a  serious  oversight 
in  the  carrying  out  of  their  safety  functions,  to  the  more  worker- 
oriented  Department  of  Labor. 

Although  my  bill  was  not  reported  by  the  committee,  similar  legis- 
lation, H.R.  4287,  sponsored  by  our  colleague.  Congressman  Gavdos, 
chairman  of  the  Subcommittee  on  Compensation,  Health  and  Safety, 
was  reported  out  and  is  the  bill  we  are  considering  on  the  House 
floor  today.  This  bill  incorporates  a  great  many  of  the  features  of  my 
proposal,  including  the  essential  transfer  of  programs  from  Interior 
to  Labor. 
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I  strongly  support  the  subcommittee  bill  because  I  am  convinced  it 
effectively  does  the  job  of  achieving  much  needed  mine  safety  reform. 
Not  only' will  the  miners  in  my  own  district  benefit  from  such  legisla- 
tion, but  all  miners  in  all  States  will  enjoy  greater  safeguards  for  their 
well-being:  in  fact,  the  entire  American  mining  industry  will  benefit 
from  mine  strengthened  standards. 

I  know  from  my  own  family  life  what  miners  go  through,  the  risks 
they  are  exposed  to.  There  is  nothing  like  that  kind  of  personal  expe- 
rience to  impress  indelibly  upon  an  individual  the  grave  dangers  that 
miners  face.  That  is  why  I  am  committed  to  insure  that  our  miners 
get  the  most  effective  Federal  mine  safety  program  possible,  the  kind 
of  protection  for  life  and  limb  which  they  need  and  deserve. 

What  we  are  going  to  do  today  in  this  legislation  is  move  the  metal 
and  nonmetallic  mine  safety  program  out  of  the  Department  of  the 
Interior  where  the  principal  concern  is  for  production  and  develop- 
ment of  mineral  resources,  and  put  that  program  in  the  Department  of 
Labor  where  the  principal  concern  is  with  worker  health  and  safety, 
and  I  would  strongly  urge  my  colleagues  to  support  II. R.  4287  and  to 
enact  it  quickly  into  law. 

Mr.  SARASIN.  Mr.  Chairman,  I  yield  2  minutes  to  the  gentleman 
from  Michigan  (Mr.  Ruppe). 

(Mr.  Ruppe  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Ruffe.  Mr.  Chairman.  I  rise  in  support  of  H.R.  4287.  It  makes 
good  commonsense.  We  all  know  that  there  are  differences  between  the 
safety  and  health  problems  incurred  in  coal  mining  and  those  incurred 
in  mining  for  metals  and  such  nonmetals  as  clay,  gypsum,  potash,  and 
salt,  but  there  are  also  many  similarities.  Many  workers  in  metal  mines 
and  mills,  for  instance,  are  exposed  to  dust  which  produces  a  lung 
disease  similar  to  the  coal  miners'  black  lung  disease  we  hear  so  much 
about. 

This  bill  recognizes  the  similarities  by  providing  that  safety  and 
health  standards  for  all  miners  be  developed  by  the  same  department 
following  the  same  procedures.  All  standards  thus  developed  will  be 
given  "teeth"  with  equal  enforcement  "bite.'' 

Differences  are  recognized  by  permitting  specific  standards  to  be 
tailor-made  for  different  types  of  mining.  Indeed,  this  bill  permits 
standards  to  be  varied  mine  by  mine  if  alternative  standards  are  de- 
vised which  guarantee  that  equivalent  or  better  levels  of  safety  can 
be  achieved. 

Consistent  with  the  President's  wishes,  this  bill  eives  the  Depart- 
ment of  Labor  total  and  comprehensive  responsibility  for  the  protec- 
tion of  the  safety  and  health  of  all  miners.  Since  OSHA  already 
enforces  health  and  safety  regulations  in  mine-connected  milliner  and 
smelting  operations,  and  since  occasionally  there  are  jurisdictional 
conflicts  between  OSHA  and  MESA  inspectors,  the  Department  of 
Labor  seems  to  me  to  be  a  sensible  roof  under  which  to  house  both 
agencies.  I  wish  to  emphasize,  however,  that  I  believe  the  Department 
of  the  Interior  has  done  an  excellent  job  of  administering  the  Metal 
and  Nonmetallic  Mine  Safety  Act  of  1966.  MESA  has  worked  very 
closely  with  both  labor  and  management  to  develop  and  implement 
strong  health  and  safety  standards. 
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The  Metal  and  Xonmetallie  Mine  Safety  Act  authorized  the  creation 
of  an  advisory  committee  to  assist  the  Secretary  by  advising  him  on  all 
matters  relating  to  health  and  safety  in  the  mines.  Over  the  years  I 
have  heard  many  compliments  from  individuals  associated  with  both 
labor  and  management  about  the  usefulness  of  the  Federal  Metal  and 
Xonmetallie  Mine  Safety  and  Health  Advisory  Committee  as  a  forum 
for  exchanging  ideas  and  expressing  the  viewpoints  of  the  workers, 
the  operators,  and  the  State  safety  agencies. 

I  am  very  proud  that  extremely  knowledgeable  spokesmen  associated 
with  mining  in  Michigan  such  as  Ernest  Ronn  of  the  United  Steel- 
workers  of  America.  Robert  Xeal  of  the  Cleveland-Cliffs  Iron  Co., 
and  Dr.  James  Boyd  formerly  of  the  Copper  Range  Co.  have  served 
on  the  advisory  committee.  It  is  my  hope  that  the  expanded  scope  of 
the  advisory  committees  authorized  by  this  bill  will  encompass  the 
expertise  and  experience  that  the  MESA  Advisory  Committee  has 
fostered. 

Mr.  Chairman.  I  believe  the  approach  adopted  by  this  bill  makes 
sense.  The  diligence  to  which  we  are  awakened  by  coal  mine  disasters, 
whose  similar  and  spectacular  nature  shocks  us  and  moves  us  deeply, 
should  not  be  lost  to  the  coal  miners'  colleagues  who  mine  our  copper, 
lead.  zinc,  iron  ore,  limestone,  phosphate,  potash,  and  other  minerals 
and  who  face  similar — if  less  dramatic — dangers. 

Fatalities  and  disabling  injuries  in  mines  have  shown  an  encouraging 
downward  trend  in  recent  years.  Let  us  hope  that  this  trend  will  con- 
tinue and  accelerate  as  we  streamline  and  consolidate  the  governmental 
procedures  we  have  designed  to  protect  our  miners.  It  is  with  the 
spirit  of  cooperation,  and  not  of  confrontations,  that  the  reorganization 
of  our  mine  health  and  safety  agencies  should  go  forward. 

Mr.  Gaydos.  Mr.  Chairman,  I  move  that  the  Committee  do  now  rise. 

The  motion  was  agreed  to. 

Accordingly  the  Committee  rose ;  and  the  Speaker  pro  tempore,  Mr. 
Rostenkowski  having  assumed  the  chair.  Mr.  Gonzalez,  Chairman  of 
the  Committee  of  the  Whole  House  on  the  State  of  the  Union,  reported 
that  that  Committee,  having  had  under  consideration  the  bill  (H.R. 
4287)  to  promote  safety  and  health  in  the  mining  industry,  to  prevent 
recurring  disasters  in  the  mining  industry,  and  for  other  purposes, 
had  come  to  no  resolution  thereon. 


[From  the  Congressional  Record — Daily  Digest,  July  14,  1977] 

(P.  D  1052) 
******* 

Mine  Safety  and  Health  Act.— After  consuming  14  minutes  of 
general  debate  on  H.R.  4287.  Federal  Mine  Safety  and  Health  Act  of 
1977.  the  Committee  of  the  Whole  rose. 

Forty-six  minutes  of  general  debate  time  remain  when  consideration 
resumes  tomorrow. 

H.  Res.  682,  the  rule  providing  for  the  consideration  of  the  bill,  was 
agreed  to  earlier  bv  a  vea-and-nav  vote  of  358  veas  to  11  navs  with  1 
voting  "present",  Roll  Xo.  418. 
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[From  the  Congressional  Record — House,  July  15,  1977] 

Floor  Debate  on  H.R.  4287 
(Pp.  7184-7221) 


Federal  Mine  Safety  and  Health  Act  of  1977 

Mr.  Gaydos.  Mr.  Speaker.  I  move  that  the  House  resolve  itself  into 
the  Committee  of  the  Whole  House  on  the  State  of  the  Union  for  the 
further  consideration  of  the  bill  (H.R.  4287)  to  promote  safety  and 
health  in  the  mining  industry,  to  prevent  recurring  disasters  in  the 
mining  industry,  and  for  other  purposes. 

The  Speaker.  The  question  is  on  the  motion  offered  by  the  gentleman 
from  Pennsylvania  (Mr.  Gaydos). 

The  question  was  taken:  and  the  Speaker  announced  that  the  ayes 
appeared  to  have  it. 

Mr.  Sarasin.  Mr.  Speaker,  I  object  to  the  vote  on  the  ground  that  a 
quorum  is  not  present  and  make  the  point  of  order  that  a  quorum  is  not 
present. 

The  Speaker.  Evidently  a  quorum  is  not  present. 

The  Sergeant  at  Arms  will  notify  absent  Members. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  298, 
nays  3,  not  voting  132,  as  follows : 

[Roll  No.  419] 


Akaka 

Alexander 

Allen 

Ammerman 

Anderson,  Calif. 

Anderson,  111. 

Andrews,  N.C. 

Andrews,  N.  Dak 

Annunzio 

Applegate 

Archer 

Armstrong 

Ashbrook 

Ashley 

Aspin 

AuCoin 

Badham 

Bafalis 

Baldus 

Baucus 

Bauman 

Beard,  Tenn. 

Bedell 

Benjamin 

Bennett 

Bevill 

Bingham 

Blanchard 

Boiling 

Bonior 


YEAS— 298 

Bowen 

Breaux 

Breckinridge 

Brodhead 

Broomfield 

Brown,  Mich. 

Broyhill 

Buchanan 

Burke,  Calif. 

Burke,  Fla. 

Burleson,  Tex. 

Burlison,  Mo. 

Burton,  Phillip 

Butler 

Caputo 

Carr 

Carter 

Cavanaugh 

Cederberg 

Clausen,  Don  H. 

Clawson,  Del 

Clay 

Cohen 

Coleman 

Collins,  Tex. 

Conable 

Conte 

Corcoran 

Corman 

Cornell 


Coughlin 

Crane 

D' Amours 

Daniel,  Dan 

Daniel,  R.  W. 

Danielson 

Davis 

de  la  Garza 

Delaney 

Derrick 

Derwinski 

Devine 

Dickinson 

Diggs 

Dingell 

Dornan 

Duncan,  Oreg. 

Duncan,  Tenn. 

E-khardt 

Edwards,  Calif. 

Edwards,  Okla. 

Eilberg 

Emery 

English 

Erlenborn 

Ertel 

Evans,  Colo. 

Evans,  Del. 

Evans,  Ga. 

Fary 
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Fascell 

Le  Fante 

Rangel 

Fenwick 

Leach 

Regula 

Findley 

Lederer 

Reuss 

Fish 

Lehman 

Rhodes 

Fisher 

Levitas 

Richmond 

Fithian 

Lloyd,  Calif. 

Rinaldo 

Flood 

Lloyd,  Tenn. 

Roberts 

Flowers 

Long,  La. 

Robinson 

Flynt 

Long,  Md. 

Rodino 

Foley 

Lujan 

Roe 

Forsythe 

McClory 

Rogers 

Fowler 

McCormack 

Rousselot 

Fuqua 

McDonald 

Rudd 

Gaydos 

McFall 

Ruppe 

Gephardt 

McHugh 

Sarasin 

Giaimo 

McKay 

Satterfield 

Gilman 

Maguire 

Scheuer 

Ginn 

Mahon 

Schroeder 

Glickman 

Markey 

Sebelius 

Gonzalez 

Marlenee 

Seiberling 

Gore 

Marriott 

Sharp 

Gradison 

Martin 

Shuster 

Grassley 

Mattox 

Sikes 

Gudger 

Meeds 

Simon 

Guyer 

Michel 

Sisk 

Hagedorn 

Mikulski 

Slack 

Hall 

Miller,  Calif. 

Smith,  Iowa 

Hanley 

Miller,  Ohio 

Smith,  Nebr. 

Hannaford 

Mineta 

Spence 

Hansen 

Minish 

Staggers 

Harkin 

Moakley 

Stangeland 

Harris 

Moffett 

Stanton 

Heckler 

Mollohan 

Stark 

Hefner 

Montgomery 

Steers 

Heftel 

Moore 

Steiger 

Hightower 

Moorhead,  Calif. 

Stockman 

Hillis 

Moorhead,  Pa. 

Stokes 

Hollenbeck 

Murphy,  N.Y. 

Stratton 

Holt 

Murphy,  Pa. 

Studds 

Holtzman 

Murtha 

Stump 

Howard 

Myers,  Gary 

Taylor 

Hubbard 

Myers,  John 

Thompson 

Huckaby 

Myers,  Michael 

Thone 

Hughes 

Natcher 

Thornton 

Hyde 

Neal 

Traxler 

Ichord 

Nedzi 

Treen 

Ireland 

Nichols 

Trible 

Jeffords 

Nix 

Tsongas 

Jenkins 

Nowak 

Tucker 

Jenrette 

O'Brien 

Ullman 

Johnson,  Calif. 

Oberstar 

Van  Deerlin 

Jones,  N.C. 

Ottinger 

Vanik 

Jones,  Okla. 

Panetta 

Vento 

Jones,  Tenn. 

Patten 

Volkmer 

Kasten 

Pattison 

Waggonner 

Kazen 

Pease 

Walgren 

Kelly 

Perkins 

Walker 

Kemp 

Pickle 

Watkins 

Ketchum 

Pike 

Waxman 

Keys 

Poage 

Weaver 

Kildee 

Pressler 

Weiss 

Kindness 

Preyer 

Whalen 

Kostmayer 

Price 

White 

Krebs 

Quie 

Whitehurst 

LaFalce 

Quillen 

Whitley 

Lagomarsino 

Rahall 

Whitten 

Latta 

Railsback 

Wilson,  C.  H. 
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Wirth 

Yates 

Zablocki 

Wright 

Vat ion 

Wylie 

Young,  Fla. 

NAYS— 3 

Brown,  Ohio 

Mitchell,  Md. 

NOT  VOTING— 132 

Wilson,  Bob 

Abdnor 

Fountain 

Oakar 

Addabbo 

Fraser 

Obey 

Anibro 

Prenzel 

Patterson 

Badillio 

Frey 

Pepper 

Barnard 

Qammage 

Pettis 

Beard,  R.  I. 

Gibbons 

Pritchard 

Beilenson 

Goldwater 

Puraell 

Biaggi 

Goodling 

Quayle 

Blouin 

Hamilton 

Rlsenhoover 

Boggs 

Ha  mmerachmldt 

Roncalio 

Boland 

Harrington 

Rooncy 

Bonker 

Ilarsha 

Rose 

Brademas 

Hawkins 

Rosenthal 

Brinkley 

Holland 

Rostenkowski 

Brooks 

Horton 

Roy  ha  1 

Brown,  Calif. 

Jacobs 

Runnels 

Burgener 

Johnson,  Colo. 

Rnaso 

Burko,  Mass. 

Jordan 

Ryan 

Burton,  John 

Kastenmeier 

Santini 

Byron 

Koch 

Sawyer 

Carney 

Krueger 

Schulze 

Chappell 

Leggett 

Shipley 

Chisholm 

Lent 

Skelton 

Cleveland 

Lott 

Skubitz 

Cochran 

Luken 

Snyder 

Collins,  111. 

Lundine 

Solarz 

Conyers 

McCloskey 

Spellman 

Cornwell 

McDade 

St  Germain 

Cotter 

McEwen 

Steed 

Cunningham 

McKinney 

Symms 

Dellums 

Madigan 

Teague 

Dent 

Mann 

Udall 

Dicks 

Marks 

Vander  Jagt 

Dodd 

Mathis 

Walsh 

Downey 

Mazzoli 

Wampler 

Drinan 

Metcalfe 

Wiggins 

Early 

Meyner 

Wilson,  Tex. 

Edgar 

Mikva 

Winn 

Edwards,  Ala. 

Milford 

Wolff 

Evans,  Ind. 

Mitchell,  N.Y. 

WTydler 

Flippo 

Moss 

Young,  Alaska 

Florio 

Mottl 

Young,  Mo. 

Ford,  Mich. 

Murphy,  111. 

Young,  Tex. 

Ford,  Tenn. 

Nolan 

Zeferretti 

So  the  motion  was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 


IN  THE  COMMITTEE  OF  THE  WHOLE 


Accordingly  the  House  resolved  itself  into  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union  for  the  further  consideration  of 
the  bill  H.R.  4287,  with  Mr.  Gonzalez  in  the  chair. 
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The  Clerk  read  the  title  of  the  bill. 

The  Chairman.  When  the  Committee  rose  on  yesterday,  Thurs- 
day, July  14,  1977,  the  gentleman  from  Pennsylvania  (Mr.  Gaydos) 
had  consumed  12  minutes  and  the  gentleman  from  Connecticut  (Mr. 
Sarasin)  had  consumed  10  minutes. 

The  Chair  recognizes  the  gentleman  from  Connecticut  (Mr. 
Sarasin). 

Mr.  Sarasin.  Mr.  Chairman,  I  yield  myself  such  time  as  I  may 
consume. 

(Mr.  Sarasin  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Sarasin.  Mr.  Chairman,  during  the  past  4i/2  years,  I  have  sup- 
ported strong  Federal  legislation  in  combination  with  the  States  to 
assure  employee  health  and  safety  at  the  workplace.  I  will  continue  to 
support  legislation  I  think  most  effective  in  assuring  that  health  and 
safety.  However,  I  cannot  support  the  pending  bill  (H.R.  4287)  since 
1  believe  the  results  of  hearings  over  the  last  two  Congresses  call  for 
more  effectiveness  than  this  bill  offers  our  metal  and  nonmetallic 
miners. 

During  the  94th  Congress,  a  bill  (H.R,  13555)  to  amend  the  Metal 
and  Nonmetallic  Mine  Safety  Act  of  1966  was  before  the  House.  That 
bill  was  lauded  by  the  leadership  of  our  committee.  And,  indeed,  it 
should  have  been,  since  it  substantially  improved  the  provisions  of 
the  Metal  Act  by  correcting  the  glaring  inadequacies  of  that  act.  That 
bill  also  transferred  the  administration  of  enforcement  activities — both 
coal  and  noncoal — from  the  Department  of  the  Interior  to  the  Depart- 
ment of  Labor. 

After  8  days  of  hearings,  debate,  and  compromise  that  bill  emerged 
with  my  support.  Not  only  did  I  support  that  bill,  but  308  other  Mem- 
bers of  this  Chamber  indicated  their  support,  It  was,  and  is,  inexpli- 
cable to  me  why  that  bill  or  a  similar  bill  is  not  offered  before  this 
House  today  by  the  same  proponents  of  last  year's  bill.  Since  those 
proponents  are  not  doing  so,  at  the  proper  time  I  intend  to  offer  as  a 
substitute  for  the  committee  bill,  a  bill  (H.R.  7979)  which  is  sub- 
stantially similar  to  last  year's  bill. 

It  is  extremely  important  that  Members  understand  that  H.R.  4287 
is  not  the  House-passed  bill  of  the  last  Congress.  The  bill  of  the  last 
Congress  amended  the  Metal  and  Nonmetallic  Act.  This  year's  bill 
repeals  that  act,  and  metal  and  nonmetal  is  rolled  over  into  part  of 
the  existing  provisions  of  the  Coal  Act.  I  object  to  that  procedure  and 
I  object  to  the  process  which  produced  that  result. 

In  regard  to  the  latter  objection,  individuals  affected  by  legislation 
should  have  an  opportunitv  to  address  the  issues.  This  is  hardly  the 
caso  with  the  Federal  Mine  Safety  and  Health  Act  of  1977,  H.R.  4287. 
This  legislation  was  hastily  prepared  the  night  before  our  subcommit- 
tee went  to  markup,  and  none  of  the  witnesses  who  appeared  before 
us  had  ever  been  given  the  opportunity  to  comment  on  its  provisions. 
What  we  considered  both  this  vear  and  last  was,  first,  legislation  to 
amend  and  improve  the  Federal  Metal  and  Nonmetallic  Act  of  1966 
and,  secondly,  legislation  which  essentially  rewrote  the  act  but  in- 
cluded both  coal  and  metal  and  nonmetal  within  its  provisions.  No- 
where was  any  indication  ever  given  that  metal  and  nonmetal  would 
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ever  be  simply  rolled  over  into  the  Coal  Act — with  absolutely  no  at- 
tention given  to  the  problems  that  this  could  well  entail,  particularly 
given  the  diversities  within  the  various  mining  industries; 

As  to  the  former  objection — the  provisions  of  the  bill  simply  bring- 
ing metal  and  nonmetallic  mines  under  the  provisions  of  the  Coal  Act — 
I  would  like  to  focus  on  several  of  what  I  believe  are  its  worst  de- 
ficiencies. 

The  first  is  logic.  Is  it  logical  to  lump  together  every  industry  that 
is  connected  to  mining?  There  is  no  doubt  but  that  there  are  vast 
differences.  For  instance,  coal  mines  emit  gas.  methane,  while  only 
few  nonmetallic  mines  contain  methane.  Coal  senilis  are  usually  in  flat, 
horizontal  deposits  or  layers,  and  the  engineering  involved  is  very 
similar  from  seam  to  seam.  On  the  other  hand,  metal  and  nonmetallic 
can  l>e  found  in  any  formation.  The  extraction  process  of  noncoal  min- 
ing is  unique,  requiring  different  engineering  in  virtually  every  mine- 
able, deposit  of  valuable  minerals. 

Congressman  Udall,  as  chairman  of  the  Interior  and  Insular 
Affairs  Committee,  understands  the?e  differences.  In  January  he 
stated : 

I  believe  that  geological  circumstances  are  considerably  different  than  fossil 
fuel  extradition.  .  .  .  We  started  out  four  years  ago  to  write  a  surface  mining  bill 
that  would  cover  all  minerals,  and  we  scion  discovered  that  the  problems  were 
quite  different  and  that  you  can't  include  the  same  kind  of  provisions  for  both 
kinds  of  mining. 

Yet,  when  II.R.  4*287  was  reported  from  our  subcommittee,  it  did 
not  even  include  a  provision  for  separate  standards  for  the  industries 
involved.  During  full  committee  markup,  an  amendment  offered  by 
Mr.  Quie  was  adopted  insuring  that  future  standards  would  be  pro- 
mulgated as  to  metal  and  nonmetallic  mines  and  coal  mines,  respec- 
tively. If  something  so  basic  to  American  mining  was  excluded,  such 
as  applicable  separate  standards,  I  really  shudder  at  the  thought  of 
what  else  might  be  excluded  from  the  bill. 

In  recognition  of  the  differences  within  the  overall  mining  industry, 
we  have  operated  under  two  separate  laws  since  1966  and  1969,  respec- 
tively. All  of  a  sudden,  we  are  throwing  everything  into  one  pot  with 
no  justification  or  rationalization.  The  issue  here  is  not  the  inade- 
quacies of  the  existing  laws,  both  coal  and  noncoal,  because  we  all 
agree  with  that.  It  is  instead  the  fact  that  we  are  comparing  apples  to 
oranges.  Because  of  this,  we  could  well  diminish  the  attention  now 
paid  to  metal  and  nonmetallic  miners  by  including  them  with  coal 
miners. 

This  point  is  crucial  to  understanding  the  entire  picture.  First, 
there  are  approximately  2.500  underground  coal  mines  in  comparison 
to  666  underground  metal  and  nonmetallic  mines.  There  are  14,000 
surface  metal  and  nonmetallic  mines  of  which  12,000  are  sand  and 
gravel  pits  and  stone  quarries,  in  comparison  to  2,000  surface  mines 
for  coal.  There  are  approximately  11  different  metals  and  nonmetals 
mined  underground  and  approximately  75  different  metals  and  non- 
metals  mined  at  the  surface.  With  coal,  we  are  only  dealing  with 
anthracite  or  bituminous.  These  figures  alone  must  raise  doubts  as  to 
the  applicability  of  one  to  the  other,  and  certainly  to  the  wisdom  of 
putting  sand  and  gravel  pits  and  rock  quarries  under  the  Coal  Act. 

Proponents  of  this  measure  assert  that  the  two  acts  result  in  dis- 
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crimination  against  noncoal  miners  versus  coal  miners  since  the 
former  have  an  admittedly  weaker  law.  However,  would  we  discrimi- 
nate less  putting  them  all  together  when  we  consider  that  the  different 
industries  within  metal  and  nonmetal  will  certainly  not  share  the 
same  interests  or  the  same  needs  as  will  the  coal  miners?  There  are 
274.500  hard  rock  miners  and  212.000  coal  miners.  You  can  rest  as- 
sured that  there  is  relative  unanimity  as  to  safety  and  health  in  the 
coal  industry,  but  nothing  of  the  kind  exists  in  metal  and  nonmetal 
because  of  the  diversities. 

The  best  example  of  the  fact  that  metal  and  nonmetal  mining  is  not 
really  understood  properly  occurred  during  the  debate  on  the  floor  last 
year.  A  significant  portion  of  our  time  was  devoted  to  the  Scotia  Mine 
disaster — which  has  absolutely  nothing  to  do  with  the  bill  under  con- 
sideration. To  aggravate  this  even  further,  we  are  rolling  both  groups 
into  advisory  committees  that  are  now  strictly  oriented  toward  coal. 
There  is  a  very  strong  possibility  that  the  divergent  and  more  diffi- 
cult needs  of  the  metal  and  nonmetallic  miner  will  take  a  back  seat  to 
the  more  or  less  uniform  needs  of  the  coal  miners.  "We  must  not  forget 
that,  the  composition  of  the  advisory  committees  are  individuals  with 
expertise  in  coal  mine  health  and  safety  .  .  .  not  metal  and  nonmetal. 

Beyond  logic,  there  is  also  the  question  of  safety.  Is  this  legislation 
really  in  the  best  interests  of  metal  and  nonmetal  miners?  I  think  not. 
To  besfin  with,  this  legislation  does  not  contain  a  general  duty  clause — 
something  essential  if  we  are  to  truly  insure  the  health  and  well-being 
of  our  metal  and  nonmetal  miners.  The  bill  does  not  contain  the  rule- 
making provisions  which  drew  so  much  comment  by  all  witnesses.  It 
does  not  provide  for  formal  hearings — and  this  can  be  critical.  An 
example  of  this  occurred  on  our  *ast  day  of  hearings  when  the  Trona 
mines  testified  before  us.  They  cited  one  example  where  MESA  pro- 
posed a  standard  which  would  have  caused  hazards  to  underground 
miners.  Had  it  not  been  for  the  ability  of  industry  to  cross-examine  the 
agency's  witness,  allowed  only  in  formal  hearings,  potential  disaster 
could  have  occurred.  Instead,  Interior  changed  its  position  and  the 
possibility  of  deaths  from  an  ill-conceived  standard  was  averted. 

In  reference  to  the  existing  hearings  provisions,  let  me  give  you  an 
example  of  the  types  of  problems  that  will  arise.  The  Federal  Coal 
Mine  Health  and  Safety  Act  was  passed  by  Congress  in  1969,  as  a 
direct  result  of  a  coal  mine  disaster  in  Farmington,  W.  Va.,  in  which 
7^  ooal  miners  lost  their  lives.  Congress  recognized  at  that  time  that 
serious  problems  existed  in  the  coal  mining  industry.  In  an  effort  to 
correct  these  deficiencies,  Congress  included  in  the  Federal  Coal  Mine 
Health  and  Safety  Act  substantial  mandatory  health  and  safety  stand- 
ards. To  guarantee  that  these  standards  were  never  reduced.  Congress 
developed  the  rulemaking  provisions  presently  found  in  the  Coal  Act. 
These  mandatory  health  and  safety  standards,  which  are  inapplicable 
to  hard  rock  mining,  are  not  included  in  H.R.  4287,  and  neither  should 
the  rulemaking  provisions  which  were  developed  to  protect  those  stand- 
ard- be  included. 

Finally,  the  ongoing  oversight  hearings  on  the  Coal  Act  have  re- 
vealed conflicts  and  inadequacies  in  that  act.  These  hearings  may  still 
be  in  process,  and  the  metal  and  nonmetallic  mine  owners  have  not  been 
heard,  even  though  they  would  be  affected  should  H.R.  4287  pass.  The 
Coal  Act  oversight  hearings  are  in  recognition  of  the  fact  that  there 
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are  serious  deficiencies  within  the  Coal  Act — deficiencies  that  threaten 
the  flow  of  energy  sources  which  ore  desperately  needed  by  America, 
deficiencies  that  are  revealed  in  the  costly  nitpicking  of  the  act,  and 
deficiencies  that  threaten  the  well-being:  of  the  miners. 

The  great  majority  of  House  Menibers  represent  States  that  have 
far  more  metal  and  nonmetal  miners  than  thev  do  coal  miners.  This 
bill  is  not  going  to  help  the  coal  miners.  All  H.R.  4287  really  does  is  to 
add  additional  workers  to  a  law  that  is  in  rather  sorry  shape,  irrespec- 
tive of  their  needs  or  interests.  The  real  tragedy  is  that  metal  and  non- 
metal  miners  will  now  be  included  in  a  law  that  has  a  lower  success  rate 
of  preventing  fatalities  and  injuries.  They  will  bo  Losing  a  law  t  hat  has 
resulted  in  constant  improvements  for  them  and  that!  with  improve- 
ment^ could  rapidly  enhance  their  chances  to  leave  their  jobs  each  day 
safe  and  healthy. 

Mr,  Chairman,  it  has  been  argued  that  this  bill,  H.R.  4287.  "'eciual- 
the  protections  of  both  types  of  miners— coal  and  noncoal.   T 
would  like  to  elaborate  on  a  few  additional  reasons  why  this  is  not 
necessarily  so. 

Titles  II,  interim  health  standards:  III.  interim  safety  standards: 
and  IV,  black  lung  benefits,  of  the  Coal  Act  are  not  amended  or  touched 
by  this  bill.  If  we  are  to  equalize  the  protections  of  metal  and  non- 
metallic  mines  to  coal  mines  by  lumping  all  under  one  act.  we  should 
study  the  effect  of  the  whole  act  under  which  are  are  lumping  them. 
However,  we.  meaning  the  Education  and  Labor  Committee,  have  n<  i 
looked  at  those  sections  at  all.  Therefore,  if  amendments  are  offered  to 
those  sections,  I.  particularly,  and  we  as  members  of  the  originating 
committee,  would  not  be  able  to  adequately  insure  that  improved 
health  and  safety  would  be  offered  our  Nation's  miners  by  either 
accepting  or  rejecting  amendments  to  those  titles.  Further,  it  is  clear. 
that  metal  and  nonmetallic  miners  are  not  offered  the  protection  of 
legislated  minimum  mandatory  health  and  safety  standards,  as  are 
coal  miners. 

When  titles  II  and  III  were  originally  written  into  the  Coal  Act. 
extensive  study  and  investigation  by  the  Committee  on  Education  and 
Labor  had  been  undertaken.  At  the  present  time,  contrary  to  that  enor- 
mous background  work  which  producd  the  Coal  Act,  the  Subcommittee 
on  Compensation,  Health  and  Safety  has  not  even  purviewed  a  single 
sentence  of  titles  II  and  III  of  the  Coal  Act.  In  failing  to  do  so,  the 
committee  bill  has  overlooked  one  of  the  most  important  aspects  of  the 
Coal  Mine  Health  and  Safety  Act  of  1969 — that  is,  its  "variance  pro- 
cedures,'' found  in  title  III,  section  301  (c) . 

It  is  without  doubt  that  mine  operators  need  a  variance  procedure  in 
order  to  operate.  Not  all  mines  can  conform  to  all  standards  and  the 
variance  allows  mines  to  continue  to  operate  even  if  they  do  not  com- 
ply, if  they  offer  a  guarantee  that  an  alternate  method  of  achieving 
compliance  results  in  no  less  safety. 

Under  the  bill,  H.R.  4287,  as  reported,  no  variance  procedure  is  of- 
fered metal  and  nonmetallic  mines.  It  can  be  argued  that  there  was  no 
such  legislative  basis  in  the  prevailing  Metal  and  Nonmetallic  Act : 
that  the  variance  procedure  under  that  act  came  by  regulations :  and 
that  there  is  no  need  for  a  legislative  basis  for  a  variance  procedure  for 
metal  and  nonmetal  mines  under  the  Coal  Act.  However,  that  argument 
ignores  the  basis  of  the  proponents'  reasoning  for  rolling  metal  and 
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nonmetallic  mines  under  the  Coal  Act,  that  is,  that  it  gives  both  equal 
protection.  For  if  coal  mines  have  the  benefit  of  a  legislated  variance 
procedure,  so  should  metal  and  nonmetallic  mines.  The  variance  proce- 
dure of  the  metal  and  nonmetallic  industry  should  not  be  subject  to  the 
whim  of  the  standards  makers. 

One  interesting  aspect  of  inclusion  of  metal  and  nonmetallic  mining 
under  the  Coal  Act,  and  an  argument  that  it  increases  protection,  is 
the  fact  the  Coal  Act  mandates  civil  penalties.  Alleged  is  the  fact  that 
penalties  increase  awareness  of  safety  and  will  cause  operators  to  come 
into  compliance  quickly. 

That  argument  is  apparently  specious  for  two  good  reasons.  One, 
the  oversight  hearings  on  the  Coal  Act  have  revealed  that  civil  penal- 
ties create  an  adversary  approach  and  do  not  create  an  atmosphere  of 
voluntary  compliance.  The  penalty  assessment  and  collection  proce- 
dure under  the  Coal  Act  has  been  severely  criticized,  and  even  the  De- 
partment of  the  Interior  has  recommended  legislative  changes. 

The  second  reason  mandatory  civil  penalties  are  of  questionable 
value  is  a  June  1977  publication  by  MESA  entitled  "A  Report  on  Civil 
Penalty  Effectiveness,"  submitted  at  the  coal  oversight  hearings,  in 
which  the  effectiveness  of  civil  penalties  were  analyzed.  That  report 
stated  "only  speculative  conclusions  may  be  drawn  from  the  analysis." 
However,  some  statistical  findings  were  of  interest.  Those  were : 

A  comparison  of  underground  mines  in  the  coal  industry  and  the  metal  and 
nonmetal  industry,  which  does  not  have  a  civil  penalty  program,  shows  metal  and 
nonmetal  fatal  and  nonfatal  injury  frequency  rates  improving  at  a  faster  rate 
than  coal's.  However,  many  factors  may  have  inhibited  the  reduction  of  coal's 
rate,  such  as  improved  injury  reporting  (no  increase  in  injuries,  but  more  in- 
juries reported  to  MESA)  and  changes  in  the  work  force  (inexperienced  miners 
entering  an  expanding  industry). 

As  measured  in  1974-1975,  the  change  in  the  disabling  injury  frequency  rate 
at  selected  large  underground  coal  mines  has  no  practical  statistical  correlation 
with  the  various  ratios  of  penalty  amounts  originally  levied,  currently  assessed 
or  paid,  versus  the  numbers  of  violations  issued  or  paid. 

In  evalulating  the  effectiveness  of  penalties,  operator  attitude  would 
necessarily  play  an  important  role.  What  was  the  report's  conclusion 
on  operator  attitude  ?  It  was : 

Penalized  producers  saw  no  connection  between  penalties  and  safety.  Only 
about  10  percent  of  the  operators,  all  small,  claimed  to  avoid  violations  because 
of  fines. 

However,  a  means  of  voluntary  compliance  may  be  more  important 
than  penalties.  As  the  report  states : 

Pride  was  a  recurring  issue.  Operators  perceived  violations  as  "black  marks" 
on  their  safety  record,  so  violations  were  avoided  not  because  of  the  associated 
penalty  but  for  the  sake  of  pride. 

How  did  the  miners  themselves  feel  about  penalties?  The  report 
states : 

The  evaluation  team  visited  several  mines  and  found  that  most  miners  did 
not  appear  to  know  that  penalties  existed,  or  that  companies  paid  fines:  nor 
did  they  seem  to  care  if  the  companies  were  fined.  Those  who  did  know  about 
penalties  were  of  the  opinion  that  penalties  do  not  increase  miners  health  and 
safety. 

Apparently,  MESA  inspectors  were  of  similar  views.  The  study 
team  talked  with  a  dozen  MESA  inspectors.  Here  is  their  conclusion : 

Those  who  knew  the  amounts  assessed  felt  them  too  insignificant  to  contribute 
to  health  and  safety.  Some  inspectors  had  no  idea  of  the  penalty  assessed  nor 
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did  most  care  to  know;  they  felt  this  would  be  prejudicial  in  citing  future 
violations,  A  few  knew  of  penalty  amounts  from  operator  feedback,  but  most 
received  no  feedback  on  their  Inspector's  Statements  and  wanted  to  know  what 
happened  because  of  them. 

Rather  than  now  bringing  metal  and  nonmetallic  mines  under  an  act 
with  this  critical  penalty  procedure,  it  would  do  us  well  to  first  amend 
and  improve  the  Coal  Act. 

Finally,  in  rebutting  the  argument  that  equal  rights  and  protections 
are  now  being  given  metal  and  nonmetallic  miners,  I  must  point  out 
that  they  are  not  being  included  under  title  IV — the  black  lung  benefits 
provision,  a  "special  compensation  granted  coal  miners  under  the 
Coal  Act.  I  am  not  asserting  that  we  should  extend  these  same  type 
benefits  to  metal  and  nonmetallic  miners  at  this  time;  I  am  simply 
pointing  out  that  ILK.  4287  does  not  equalize  rights  and  benefits  of 
the  different  miners. 

The  House  should  also  be  aware  that  if  the  legislation  passes  as  is, 
we  will  go  to  conference  with  a  bill  that  simply  places  metal  and  non- 
metal  miners  in  with  coal  miners.  The  other  body,  on  the  other  hand, 
has  made  significant  changes  in  the  Coal  Act  thai  we  in  the  House  have 
had  absolutely  no  opportunity  to  consider,  a  circumstance  which  is 
unfair  to  Members  of  this  House. 

Again,  I  urge  my  colleagues  to  seriously  consider  the  problems  that 
will  arise  by  inserting  metal  and  nonmetallic  mines  into  the  Coal  Act. 
The  Coal  Act  was  written  with  relatively  big  business  in  mind.  The 
vast  majority  of  metal  and  nonmetallic  mines,  sand  and  gravel  pits, 
et  cetera,  are  small  businesses,  some  of  only  1  or  2  workers,  many  with 
about  8  to  10  workers.  As  I  have  tried  to  emphasize,  II.lv.  4287  was 
hastily  conceived,  not  well  thought  out,  has  resulted  in  anomalies  un- 
known, and  may  not  be  in  our  miners'  best  interests. 

Finally,  a  point  that  should  be  reemphasized  is  that  this  bill  is  not 
a  "simple  transfer  bill."  It  is  much  more.  It  highly  impacts  on  metal 
and  nonmetallic  mining,  as  I  have  previously  stated.  It  is  clearly  much 
more  than  a  mere  transfer  of  enforcement  from  Interior  to  Labor.  It 
is  crucial  that  we  understand  the  effects  of  this  bill  on  the  safety  and 
health  of  our  Nation's  metal  and  nonmetallic  miners.  It  is  my  opinion 
that  the  thoughtful  analysis  necessay  to  understand  those  effects  have 
not  been  undertaken. 

On  the  other  hand,  I  believe  such  thoughtful  analysis  has  been  given 
to  my  substitute,  H.R,  7979.  My  bill  which  will  be  offered  as  an  amend- 
ment in  the  nature  of  a  substitute,  was  addressed  at  our  hearings  in  the 
last  Congress  and  in  this  Congress.  It  has  been  favorably  considered  by 
the  House. 

Mr.  Gatdos.  Mr.  Chairman,  I  yield  2  minutes  to  the  gentleman  from 
West  Virginia  (Mr.  Rahall). 

(Mr.  Rahall  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Rahall.  Mr.  Chairman,  I  rise  in  opposition  to  the  substitute 
amendment  that  has  just  been  introduced  and  urge  support  for  the 
Federal  Mine  Safety  and  Health  Act  of  1977. 

In  my  opinion,  the  substitute  that  now  is  being  offered  is  a  much 
weaker  bill,  not  only  to  the  bill  that  is  before  us,  but  weaker  than  the 
bill  that  was  passed  last  year. 
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I  am  also  concerned  about  the  discriminatory  aspects  of  separating 
metal  and  nonmetal  miners,  as  the  substitute  calls  for.  Besides  this 
discriminatory  treatment,  there  are  also  problems  with  penalties  un- 
der the  substitute.  The  substitute  amendment  would  have  discretion- 
ary rather  than  mandatory  penalties.  Mandatory  penalties,  as  pro- 
vided in  H.K.  4287,  are  necessary  to  provide  a  strong  incentive  for  the 
mine  operators  to  comply  with  safety  and  health  standards  in  the 
hazardous  mining  industry  without  waiting  for  a  disaster  to  occur  or 
until  after  being  caught  in  a  violation  of  law. 

The  maximum  lower  penalty  that  the  substitute  would  set  of  $1,000 
is  also  a  less  incentive  to  the  coal  operators  to  comply  with  coal  mining 
health  and  safety  laws. 

Now,  granted*,  under  the  present  bill  (H.R.  4287)  it  provides  a  $10,- 
000  maximum  and  the  fines  are  rarely  going  to  reach  that  point.  They 
are  generally  levied  around  the  lower  level  of  $1,000 ;  but  we  still  have 
to  have  that  maximum  capability  in  the  law  in  order  to  provide  for 
greater  incentive  for  compliance. 

Another  aspect  of  the  substitute  that  concerns  me  is  the  preemption 
of  Federal  enforcement.  H.R.  4287,  as  presently  written,  provides  for 
80  percent  Federal  funding  to  the  States  to  help  them  with  the  en- 
forcement of  this  law.  I  think  this  is  a  vital,  important  part  of  the  bill. 

I  urge  rejection  of  the  substitute. 

Mr.  Chairman,  I  am  in  support  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (H.R.  4287) . 

First,  it  defines  "mine"  and  adds  "or  other"  after  the  word  "coal"  in 
most  places  where  it  appears  in  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  thereby  serving  to  bring  metal  and  nonmetal  min- 
ing and  milling  under  the  jurisdiction  of  the  Coal  Act. 

Second,  it  repeals  the  Metal  and  Nonmetallic  Mine  Safety  Act 
passed  in  1966. 

Third,  it  transfers  the  functions  of  the  Secretary  of  the  Interior 
under  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  to  the 
Secretary  of  Labor.  In  addition  all  personnel,  property,  records,  et 
cetera,  within  MEA  are  transferred  to  the  Department  of  Labor,  and 
proceedings  before  the  Secretary  of  the  Interior  shall  continue  before 
the  Secretary  of  Labor. 

Additionally,  the  transfer  of  MESA  to  the  Department  of  Labor 
will  increase  communications  between  MESA  and  OSHA,  the  two 
agencies  that  have  the  most  responsibility  for  protecting  the  workers' 
health  and  will  minimize  jurisdictional  disputes  and  bureaucratic 
buck  passing. 

I  believe  the  transfer  of  MESA  from  a  department  whose  mission 
is  to  increase  coal  production  to  a  department  whose  mission  is  to  pro- 
tect the  well-being  of  the  American  worker  will  be  a  big  step  toward 
ending  a  lot  of  bureaucratic  squabbling  and  jurisdictional  disputes. 

President  Carter's  energy  program  calls  for  a  massive  expansion  of 
coal  mining,  and  if  we  intend  to  make  coal  our  Nation's  principal  fuel, 
the  211,800  coal  miners  in  this  country  must  be  protected  against  the 
hazards  of  their  work.  And  the  close  to  30,000  members  of  the  United 
Mine  Workers  of  America  in  my  congressional  district  can  rest  as- 
sured that  we  in  the  Congress  hear  their  concerns  and  are  taking  ac- 
tion accordingly.  Let  us  pass  this  legislation  today  for  the  well-being 
of  our  workers,  energy  policies,  and  our  Nation. 
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Mr.  Gaydos.  Mr.  Chairman,  I  yield  5  minutes  to  the  gentleman  from 
New  Jersey  (Mr.  Le  Fante) . 

(Mr.  Le  Fante  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Le  Fante.  Mr.  Chairman,  I  rise  in  support  of  H.R.  4287,  the 
Federal  Mine  Safety  and  Health  Act  of  1977. 

The  need  for  one  safety  and  health  law  to  cover  all  mines  has  been 
well  documented  by  the  report  of  the  Committee  on  Education  and 
Labor. 

Historically,  there  has  been  great  disparity  between  the  protection 
afforded  coal  miners  and  miners  employed  in  other  kinds  of  mines. 
Mine  safety  and  health  Bl  bear  witness  to  the  fact  that  progress 

ill  improving  safety  and  health  in  noncoal  mines  lias  lagged  well  be- 
hind that  of  coal. 

From  the  standpoint  of  equal  protection  of  coal  and  noncoal  min- 
ers, there  is  no  reasonable  justification  for  continuing  the  separate  leg- 
islation for  each  area  which  now  exists.  Different  statutory  bases  in- 
evitably lead  to  differences  in  levels  of  protection. 

Arguments  against  a  single  Law  covering  all  mines  are  usually  pred- 
icated ou  the  need  to  address  the  differences  between  coal  and  noncoal 
mining.  However,  there  are  similarities  which  outweigh  the  differ* 
ences.  There  are  underground  coal  mines  and  surface  coal  mines.  There 
are  underground  mines  in  the  noncoal  area,  and  there  are  surface  mines 
in  the  noncoal  area.  To  the  extent  that  there  are  differences)  these  dif- 
ferences should  be  addressed  in  the  substance  of  specific  standards. 
There  is  no  need  for  variation  in  the  statutory  procedures  for  develop- 
ing standards,  for  enforcement  of  miners'  rights,  for  inspections,  or  for 
investigations.  Even  now,  under  the  present  Metal  Act.  vertical  stand- 
ards are  applied  to  different  types  of  mining — underground,  surface, 
and  sand  and  gravel. 

In  addition,  one  law  covering  all  mines  is  desirable  from  the  stand- 
point of  effective  administration. 

If  two  different  statutory  structures  remain  in  place,  there  will  be 
inevitable  divergence  between  them.  Obviously,  it  is  simpler  and  more 
efficient  to  administer  one  law  than  two.  Administrative,  enforcement, 
and  standards-setting  experience  under  a  single  law  can  be  more  effec- 
tively  shared  and  transferred  within  the  agency.  To  the  contrary,  if 
two  laws  are  in  place,  experience  under  one  may  not  be  readily  trans- 
latable or  useful  to  the  other.  A  single  law  broadens  the  administrative 
smd  enforcement  base  of  the  agency,  facilitating  interchange  of  per- 
sonnel where  this  might  be  useful.  A  single  law  facilitates  compliance; 
all  operators  must  comply  with  the  same  basic  duties  and  observe  the 
same  basic  procedures,  even  though  specific  standards  may  vary  some- 
what in  substance. 

An  additional  factor  in  administering  a  single  law  is  that  prece- 
dents and  court  decisions  in  one  area  will  ordinarly  be  applicable  to 
the  other  area.  With  two  laws,  there  will  evolve  two  different  sets  of 
precedents  and  judicial  interpretation,  which  will  not  be  mutually 
supportive  or  even  mutually  consistent. 

All  in  all,  a  single  mine  safety  and  health  statute  cannot  help  but 
make  for  greater  administrative  effectiveness  in  carrying  out  the  man- 
date of  the  Congress.  At  the  same  time,  nothing  precludes  an  admin- 
istrative division  within  the  agency  dealing  with  the  coal  and  noncoal 
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areas,  respectively.  Indeed,  it  would  seem  logical  for  such  a  division 
to  be  maintained.  But,  when  the  Ibasic  ground  rules  are  the  same, 
everybody  benefits. 

Finally,  it  should  be  noted  that  the  time  is  right  for  a  single  mine 
safety  and  health  statute.  The  enactment  of  legislation  which  con- 
tinues the  present  disparate  treatment  of  coal  and  noncoal  miners 
would  be  counterproductive.  The  longer  that  two  different  statutes 
exist,  the  more  embedded  the  differences  between  them  will  become, 
and  the  more  difficult  it  will  become  to  enact  a  comprehensive  mine 
safety  statute  in  the  future.  Two  systems  will  continue  to  diverge  and 
will  continue  to  evolve  along  different  paths.  Therefore,  the  time  to 
mold  both  existing  laws  into  one  is  now  and  I  urge  my  colleagues  to 
support  this  all-important  legislation. 

Mr.  ^Larriott.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Le  Faxte.  I  yield  to  the  gentleman  from  Utah. 

Mr.  ^Lvrriott.  I  thank  the  gentleman  for  yielding. 

Mr,  Chairman,  I  would  like  to  ask  the  gentleman  a  question,  if 
I  may.  Coming  from  a  State  where  we  have  Kennecott  Coppers  open 
pit  mine,  as  well  as  a  lot  of  underground  coal  mining,  quarries,  and 
everything  else,  I  do  not  understand  why  we  need  all  of  these  under 
one  set  of  regulations. 

The  Chairman.  The  time  of  the  gentleman  from  Xew  Jersey  (Mr. 
Le  Fante)  has  expired. 

Mr.  Sarasix.  Mr.  Chairman,  I  yield  1  minute  to  the  gentleman  from 
Xew  Jersey  (Mr.  Le  Fante). 

Mr.  Marriott.  I  cannot  for  the  life  of  me  understand  how  all  of 
these  mining  operations  are  similar,  have  the  same  problems.  So  why 
do  we  need  all  of  these  under  one  set  of  regulations?  They  are  not 
even  in  the  same  business,  for  broad  general  purposes. 

Mr.  Le  Faxte.  I  do  not  think  that  matters  much.  When  you  are 
driving  an  automobile  for  recreation,  the  law  is  the  same  to  you  as 
for  the  truck  driver  who  makes  his  living  driving.  It  is  safety.  It  is 
health  and  safety.  It  is  as  simple  as  that.  I  have  attended  many  of 
these  hearings.  I  have  no  mines  in  my  State. 

Mr.  Marriott.  If  the  gentleman  will  yield  further,  the  gentleman 
has  no  mines  hi  his  State? 

Mr.  Le  Faxte.  Xo,  not  in  my  district.  We  have  no  mines.  Xever- 
theless,  from  my  attendance  at  these  public  hearings  and  from  hearing 
the  testimony  that  was  given  before  the  committee,  I  think  primarily 
what  we  are  concerned  with  here  is  the  safety  and  health  of  the  indi- 
viduals. To  me,  that  takes  priority.  The  business  they  are  in  is 
secondary  at  this  point. 

Mr.  Marriott.  But  the  whole  conditions  of  safety  are  different.  In 
my  opinion,  H.R.  4287  makes  no  sense  if  it  attempts  to  do  this. 

Mr.  Gaydos.  Mr.  Chairman,  I  yield  myself  such  time  as  I  may 
consume. 

(Mr.  Gaydos  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Gaydos.  Mr.  Chairman,  let  me  respond  to  the  gentleman.  We 
are  talking  about  standards.  I  am  sorry  that  I  will  not  be  able  to 
yield  at  this  time,  but  I  will  yield  after  I  am  finished  with  my  state- 
ment. We  are  talking  about  standards.  Even  now,  under  the  existing 
act  which  governs  noncoal  workers,  that  is,  the  Metallic  and  Xon- 
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metallic  Act,  there  are  many,  many  diversified  types  of  activity,  such 
as  gold  mining,  mining  salt,  fluorspar,  uranium,  silver,  asbestos.  The 
gentleman,  I  suggest,  has  not  quite  understood  the  distinction  between 
promulgating  and  adopting  standards  on  a  vertical  (basis. 

Mr.  Chairman,  I  want  to  take  this  opportunity  to  express  my  sincere 
appreciation  to  all  the  members  of  the  committee,  all  of  those  who 
worked  so  hard  to  bring  this  legislation  to  the  floor. 

The  bill  before  us  today,  ll.li.  4287,  provides  many  changes  in 
existing  law  by  improving  the  safety  and  health  conditions  in  the 
metal  and  nonmetal  mines  in  three  major  ways. 

Everyone  has  to  understand  that  we  are  now  operating  under  two 
distinct  acts:  No.  1,  the  1966  act  covers  metal  and  nonmetal  miners. 

Then  we  have  the  1969  Coal  Act.  The  Coal  Act  is  different.  It  is  a 
different  act,  and  it  covers  coal  mines,  both  surface  and  underground. 
We  have  to  understand  that  distinction. 

What  we  are  trying  to  do  today  is  very  simple.  We  are  going  to 
combine  both  of  these  acts  under  one  ad.  We  are  going  to  repeal  the 
Metal  and  Nonmetal  Act,  That  is  what  this  legislation  is  designed 
to  do. 

In  repealing  the  act,  we  want  to  follow  the  format  that  has  been 
laid  out  and  time-tested  by  the  I960  Coal  Act 

What  am  I  referring  to?  I  am  referring  to  standards.  In  the  Metal 
Act  it  is  very  difficult  to  develop  standards.  They  are  delayed  stand- 
ards. Some  standards  have  laid  around  idle  and  have  not  been  accepted 
for  as  long  as  2  and  3  year-. 

Let  me  make  a  second  point.  What  else  are  we  doing?  We  are  pro- 
viding in  this  act  for  specific  penaltii -s. 

Right  now,  under  the  Metal  and  Nonmetal  Act,  there  is  no  penalty. 
How  can  we  accept  that?  There  is  no  mandatory  penalty;  there  are 
only  discretionary  penalties.  The  Secretary  may  or  may  not  assess  a 
penalty.  Under  the  Coal  Act.  they  must  put  on  a  penalty,  and  they 
enforce  the  act.  In  order  to  be  fair,  we  have  to  consolidate  the  two 
acts. 

In  this  case,  because  of  the  lack  of  proper  regulations  in  the  existing 
Metal  and  Nonmetal  Act,  there  is  a  basic  unfairness  between  those 
miners  who  are  covered  under  the  Noncoal  Act  and  those  are  covered 
under  the  Coal  Act,  because  the  Coal  Act  right  now  specifically  pro- 
vides walk-around  rights  for  a  miner.  He  has  a  right  to  walk  around 
and  inspect.  Under  the  Metal  Act,  he  has  no  such  right.  This  is  one 
area  where  we  are  trying  to  make  a  correction. 

This  is  very  simple.  We  are  trying  to  make  a  case  before  the  com- 
mittee, and  we  say  that  separateness  is  not  equality.  These  two  acts 
do  not  give  equal  protection  to  both  types  of  miners. 

What  difference  does  it  make  if  a  miner  works  in  a  gold  mine  or  a 
silver  mine  and  he  gets  hurt  ?  What  difference  should  there  be  ?  "Why 
should  he  be  subjected  to  more  possibilities  of  an  injury  of  a  sustaining 
nature  than  if  he  worked  in  a  coal  mine  ?  Why  should  there  be  a  dif- 
ference ?  Why  should  the  standards  be  mandatory  in  the  coal  indus- 
try and  not  in  the  noncoal  industries? 

If  the  operator  of  a  coal  mine  does  not  put  the  standards  into  effect, 
he  is  subject  to  a  mandatory  fine  up  to  as  high  as  $10,000  in  some  in- 
stances. Sometimes  the  fine  is  lower,  down  to  $200  or  $300,  the  average 
fine  being  around  $300. 
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Why  should  a  miner  working  in  a  silver  mine  not  have  at  least  that 
semblance  of  fairness  and  protection?  It  is  just  not  logical,  it  is  not 
fair,  it  is  not  equitable. 

Mr.  Patten.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Gatdos.  I  yield  to  the  gentleman  from  New  Jersey. 

Mr.  Patten.  Mr.  Chairman,  in  one  case  recently,  17  cars  went  off  the 
track  in  Metuchen,  N.J.  Some  of  the  cars  were  loaded  with  fluorine, 
and  nobody  knew  what  to  do.  The  chief  of  police  was  thinking  of 
evacuating  the  town. 

In  Tennessee  just  last  week  or  perhaps  this  week,  a  town  was  evacu- 
ated. That  involved  a  tank  truck  loaded  with  bromide — it  is  bromide 
or  something  like  that.  I  think  they  use  it  for  headaches. 

Just  listen  to  this.  Are  we  here  setting  up  priorities  in  operations 
where  they  carry  these  chemicals  and  materials  like  hydrochloric  acid 
that  affect  health  to  educate  everybody  as  to  what  to  do  in  case  we  have 
more  accidents  involving  trucks  and  railroads  ? 

Mr.  Gatdos.  Mr.  Chairman,  let  me  respond  to  the  gentleman. 

This  is  a  Mine  Safety  Act.  We  are  talking  about  the  extraction  of 
minerals  below  or  above  ground. 

Mr.  Patten.  I  know  that. 

Mr.  Gatdos.  What  the  gentleman  refers  to  would  properly  be  under 
OSHA.  That  is  where  they  would  set  up  standards  as  far  as  that 
activity  is  concerned,  relating  to  railroads  and  trucks.  That  would 
come  under  safety.  We  do  have  another  Railroad  Act,  and  under  that 
we  might  bring  in  some  set  of  standards. 

Mr.  Patten.  Would  this  have  anything  to  do  with  it  under  the 
mining  operations,  once  they  started  to  transport  ?  Do  I  understand 
this  will  have  nothing  to  do  with  that  ? 

Mr.  Gatdos.  No.  This  pertains  only  to  extraction  of  materials  from 
mines  below  or  above  ground. 

Mr.  Patten.  May  I  ask  the  gentleman  another  question. 

Mr.  Gatdos.  Mr.  Chairman,  I  cannot  yield  any  further  to  the  gen- 
tleman. I  have  a  statement  I  would  like  to  get  in  the  Record. 

Let  me  refer  to  the  three  things  that  this  act  does  do.  It  joins  all 
miners,  both  coal  and  noncoal,  under  one  legislative  authority.  That  is, 
it  meets  a  long-standing  need  for  equalizing  health  and  safety  pro- 
tection for  all  miners. 

No.  2,  it  transfers  administration  of  all  mine-enforcement  activi- 
ties from  the  Department  of  the  Interior,  over  to  the  Department  of 
Labor.  The  Department  of  Interior  historically  has  always  been  the 
department  that  had  as  its  primary  concern  making  sure  that  in  this 
Nation  we  extracted  all  the  materials  and  metals  we  had  and  kept 
that  business  going. 

Because  of  some  unexplainable  reason,  back  in  1966,  the  responsi- 
bility of  enforcing  the  mine  law  was  put  in  a  department  which  was 
primarily  given  the  responsibility  of  providing  for  the  orderly  ex- 
traction of  materials  from  the  Earth. 

Mr.  Chairman,  there  is  an  obvious  contradiction  of  duties ;  and  we 
feel  that  the  Department  of  Labor,  which  historically  has  been  con- 
cerned with  the  rights  of  working  people,  should  have  the  responsi- 
bility of  enforcing  this  safety  and  health  law. 
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No.  3,  H.R.  4287,  as  proposed  by  this  House,  repeals  the  Metal  and 
Nonmetallic  Act  and  upgrades  the  protections  afforded  metal  and 
nonmetal  workers,  regardless  of  what  the  gentleman  from  Con- 
necticut (Mr.  Sarasin)  is  suggesting. 

It  is  a  better  act.  It  does  correct  the  insufficiencies  of  the  act  as  we 
know  it  now. 

We  must  remember,  when  we  are  considering  this  legislation,  that 
mining  has  always  been  recognized  as  one  of  this  country's  most  haz- 
ardous occupations.  In  1975,  for  example,  the  death  rate  for  all  min- 
ing was  more  than  four  times  as  great  as  the  average  for  all  other  in- 
dustries; a  miner's  chance  of  being  killed  on  the  job  today  is  eight 
times  greater  than  that  of  a  laborer  working  in  manufacturing. 

Now,  for  every  working  day.  even  today  as  we  discuss  this  legisla- 
tion, at  least  1  miner  is  being  lulled :  and  86  miners  are  being  maimed 
or  injured.  Those  are  telling  and.  I  think,  very,  very  significant 
statistics. 

Mr.  Chairman,  we  know  that  in  the  coal  mining  Industry,  explosions 
get  much  notoriety.  We  know  that  they  frot  talked  about  a  lot.  but  I 
want  the  Members  to  know  that  tin1  frequency  rates  for  fatalities  and 
injuries  in  the  non-coal-mining  area  are  greater  underground. 

Mr.  Sarasin-.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Gaydos.  Mr.  Chairman,  I  do  not  have  any  time.  I  will  respond 
to  the  irentleman  at  the  end  if  I  do  have  time. 

With  respect  to  the  general  statistics — those  are  what  I  think  the 
gentleman  wants  me  to  refer  to — the  general  statistics  in  the  coal  and 
noncoal  areas  are  about  equal,  as  far  as  percentage  rates  are  concerned. 

Why  do  T  mention  those  figures?  I  mention  those  figures  because  I 
am  certai)i  that  the  existing  Coal  Act  passed  in  19f>9  is  a  stronger  act. 
It  requires  more  than  the  act  passed  in  19(;f>,  which  pertains  to  what 
we  call  the  hard-rock  mining.  There  is  no  question  about  it. 

Why  is  it  stronger?  Xo.  1,  it  provides  mandatory  penalties.  There 
are  no  discretionary  penalties  as  they  have  in  the  existing  Hard-Rock 
Mine  Act.  where  they  may  or  may  not  get  fined.  Under  that  act,  they 
have  a  system  whereby  they  put  a  red  tag  on  a  piece  of  machinery  that 
malfunctions. 

Mr.  Chairman,  I  urge  my  colleagues  to  pay  specific  attention  to  the 
debate  this  morning  and  to  support  this  bill  wholeheartedly. 

Mr.  Sarastx.  Mr.  Chairman,  I  yield  myself  3  minutes. 

Mr.  Chairman.  I  would  point  out  to  the  gentleman  from  Penn- 
svl  vania  (Mr.  Gaydos)  that  we  obviously  have  a  disagreement  over  the 
best  method  to  resolve  the  problem  and  maintain  health  and  safety  for 
the  noncoal  miners  in  this  country. 

I  feel  very  strongly  that  the  answer  to  the  problem  is  not  to  simply 
dump  the  noncoal  miners  into  the  Coal  Act. 

Mr.  Chairman,  we  have  never  even  looked  at  the  Coal  Act  in  our 
committee.  I  think  that  is  a  disaster; 

The  gentleman  from  Pennsylvania  (Mr.  Gaydos)  just  made  the 
statement  in  the  Record  that  more  miners  are  killed  underground  in 
metal  and  nonmetal  mines  than  are  killed  in  coal  mines.  That  is 
patently  untrue.  In  1976. 109  coal  miners  were  killed  and  37  nonmetal 
and  metal  miners  were  killed. 

In  1977.  Ill  coal  miners  were  killed  and  43  metallic  and  nonmetallic 
miners  were  killed.  So  the  statement  made  by  the  gentleman  from 
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Pennsylvania  (Mr.  Gaydos)  that  more  metal  and  nonmetallic  miners 
are  killed  than  are  underground  miners  is  patently  wrong. 

Mr.  Gaydos.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Sarasix.  I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  Gaydos.  It  is  true  that  my  reference  in  the  well  mistakenly  was 
to  the  number  of  men  killed,  but  I  am  talking  about  the  fatality  and 
injury  frequency  rates.  The  gentleman  from  Connecticut  (Mr.  Sara- 
sin)  knows  that  the  statistics  indicate  that  the  rate  of  death  in  under- 
ground coal  mines  is  less  than  in  hardrock  mines. 

Mr.  Sarasix.  The  statement  made  by  the  gentleman  from  Penn- 
sylvania (Mr.  Gaydos)  in  the  well  was  erroneous  and  I  appreciate 
the  gentleman  admitting  that  it  was  erroneous. 

But  the  fact  is,  as  I  said,  that  the  metallic  and  nonmetallic  fatal  and 
injury  frequency  rates  are  improving  at  a  faster  rate  than  coal,  and 
that  is  in  the  report  on  civil  penalties  effectiveness.  And  in  the  recom- 
mendations dated  June  1977,  put  out  by  MESA,  they  show  that  the 
mandatory  penalties,  which  have  been  described  so  glowingly  by  the 
gentleman  from  Pennsylvania  (Mr.  Gaydos)  did  not  work.  That  there 
is  no  correlation  between  the  penalties  and  the  safety  in  the  mine.  And 
what  we  are  talking  about  in  this  matter,  is  the  health  and  safety  of 
the  miners  in  this  country.  And  here  we  can  point  to  the  experience  in 
the  metal  and  nonmetallic  mines,  where  you  do  not  have  mandatory 
penalties,  where  you  can  get  a  cooperative  situation  existing  between 
the  inspection  force,  the  laborers,  and  the  operator  to  try  and  resolve 
the  problem  of  maintaining  safety  and  health  at  the  workplace.  In 
terms  of  the  accident  frequency  rates,  such  rates  are  dropping  faster 
there  than  they  are  under  the  Coal  Act,  where  you  have  mandatory 
penalties,  which  the  Department  of  Interior  said  did  not  work.  The 
Department  further  stated  that  there  is  no  correlation  between  the 
two :  Frequency  rate  and  penalties.  And,  in  fact,  we  are  creating  simply 
an  adversary  process  we  had  back  with  the  mandatory  penalties,  and 
exactly  the  same  situation  with  OSHA  where  we  have  witnessed  a  nit- 
picking process.  \Ve  will  be  faced  with  the  requirement  to  go  out  and 
find  something  wrong,  and  we  Avill  find  operators  who  will  no  longer  be 
willing  to  work  with  the  inspectors.  In  contrast,  the  cooperative  rela- 
tionship existing  in  the  metal  and  nonmetallic  mines  would  continue 
to  exist  if  my  substitute  is  adopted. 

The  Chairmax.  The  time  of  the  gentleman  has  expired. 

Mr.  Sarasix.  Mr.  Chairman,  I  yield  myself  3  additional  minutes. 

Mr.  Chairman,  I  believe  that  it  is  most  important  that  we  read  the 
bottom  line.  The  bottom  line  of  both  bills  here  is  on  mine  safety  and 
the  health  of  miners,  and  we  are  not  going  to  be  able  to  do  this  by  using 
methods  that  have  been  disproved  and  that  are  inadequate,  and  that 
are  punitive  rather  than  the  methods  that  will  help  to  solve  the 
problem. 

I  think  it  is  extremely  important  that  we  remember  we  are  going  to 
create  this  continuing  adversary  situation  which  will  work  to  the  detri- 
ment and  not  for  the  betterment  of  the  miners.  If  we  could  agree  and 
describe  what  a  great  success  the  Coal  Act  is,  that  would  be  one  thing. 
But  we  cannot  do  that.  The  argument  which  has  been  made  in  this  well 
today,  yesterday,  and  last  year  when  we  were  talking  about  the  im- 
provement of  the  metallic  and  nonmetallic  mines — which  discloses  as 
I  pointed  out  earlier  the  major  activities  and  the  effectiveness  of  the 
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metallic  and  nonmetallic  law — is  that  let  us  improve  the  other  act.  But 
we  do  not  do  that  in  this  bill.  Let  us  also  improve  the  Metallic  and 
Nonmetallic  Act.  We  do  that  with  my  substitute.  The  substitute  also 
provides  for  the  transfer. 

Mr.  Gaydos.  Mr.  Chairman,  if  the  gentleman  will  yield  still  further, 
does  not  the  gentleman  from  Connecticut  feel  that  the  penalty  rule  is 
very  worthwhile  ?  Does  the  gentleman  think  we  would  be  able  to  collect 
our  income  taxes  if  we  did  not  have  penalties?  Penalties  serve  as  prac- 
tical means  of  enforcing  the  laws,  and  penalties  have  been  proven  suc- 
cessful under  the  Coal  Act. 

To  do  what  the  gentleman  says  is  illogical  and  contradictory. 

Mr.  Sarasin.  I  would  suggest  to  the  gentleman  from  Pennsylvania 
that  lie  certainly  will  not  justify  the  mandatory  penalties  on  that  basis. 

It  seems  to  me  that  the  gentleman  in  the  well  and  a  few  others  who 
took  the  well  said  mandatory  penalties  are  necessary  for  safety  and 
health,  and  if  we  do  not  care  about  safety  and  health,  just  throw  the 
whole  thing  out. 

Mr.  Gaydos.  I  would  say  safety  and  health  are  much  more  important. 

Mr.  Sarasin.  Then  we  should  be  looking  at  the  effectiveness  of  those 
penalties.  I  assume  the  gentleman  agrees  with  me,  we  are  not  worrying 
about  the  revenue.  The  gentleman  says  they  are  effective.  The  Depart- 
ment of  the  Interior  says  they  are  not.  The  Department  of  the  Interior 
says  the  mandatory  penalty  is  not  effective. 

Mr.  Gaydos.  I  nave  an  article  right  before  me  that  states  that 
mandatory  penalties  do  result  in  less  violations.  That  is  a  matter  of 
record. 

Mr.  Sarasin.  The  1977  report  of  civil  penalty  effectiveness — that 
is  what  they  studied.  Civil  penalty  effectiveness.  It  is  not  an  add-on 
to  another  report.  That  is  what  they  looked  at.  The  report  states,  at 
page  5: 

As  measured  in  11)74-1075.  the  change  in  the  disabling  injury  frequency  rate 
at  selected  large  underground  coal  mines  has  no  practical  statistical  correlation 
with  the  various  ratios  of  penalty  amounts  originally  leveled,  currently  assessed, 
or  paid,  versus  the  numbers  of  violations  issued  or  paid. 

It  just  does  not  work.  The  gentleman  cannot  show  that  this  great 
big  threat,  this  great  big  penalty,  is  effective.  The  thing  that  is  effec- 
tive is  a  closure  order.  That  is  what  costs  the  operator  money.  That 
is  what  improves  safety  and  health  in  the  mines,  and  that  is  what  H.E. 
7979  would  also  do.  That  part  works.  The  gentleman  is  going  to 
destroy  this  and  throw  it  out. 

Air.  Gaydos.  Will  the  gentleman  yield  further? 

Mr.  Sarasin.  I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  Gaydos.  The  gentleman  attended  the  same  hearing  I  did,  and 
the  gentleman  knows  very  well  we  talked  about  closure  orders,  the 
number  and  the  frequency,  and  determined  that  efficacy  did  not  exist. 
The  gentleman  heard  witnesses  time  after  time  repeat  and  state  that 
a  closure  order  amounts  to  putting  a  red  tag  on  a  piece  of  machinery. 
For  instance,  let  me  set  up  a  hypothetical  situation. 

Mr.  Sarasin.  Let  me  just  recapture  my  time. 

Mr.  Gaydos.  The  gentleman  knows  well  the  inefficiency  of  the  closure 
order. 

Mr.  Sarasin.  I  was  at  every  one  of  those  hearings.  I  listened  to  the 
witnesses.  I  heard  the  claim  made,  but  when  MESA  went  out  to 


1175 

specifically  ask  that  question  to  put  a  report  together  on  the  effective- 
ness, it  said : 

It  appears  that  the  civil  penalty  collections  themselves  have  not  been  the 
dominant  factor  in  reducing  accident  frequency  rates,  for  without  them,  metal/ 
nonmetal  rates  came  down  even  faster  than  coal's. 

The  system  is  better  under  Metal  and  Nonmetallic  than  it  is  under 
Coal  with  the  mandatory  penalties.  When  one  asks  the  operators, 
which  MESA  did,  when  one  asks  the  miners,  which  MESA  did,  when 
one  asks  the  inspectors,  which  MESA  did,  we  learn  the  fines  have 
nothing  to  do  with  what  we  ought  to  be  looking  at  here,  and  that  is 
safety  and  health.  If  we  do  not  care  about  safety  and  health  and  we 
want  to  raise  a  little  revenue,  fine,  but  if  we  are  worrying  about  safety 
and  health,  Metal  and  Nonmetallic  is  a  better  system  than  Coal.  Yet 
what  we  are  doing  here  is  simply  adding  the  words  "or  other"  every 
time  the  word  "coal"  appears  in  the  Coal  Act  so  we  can  dump  these 
people  into  it  without  even  studying  the  effect  of  the  Coal  Act  would 
have.  As  I  mentioned  earlier,  we  do  not  care  about  safety  variances 
any  more ;  we  do  not  care  that  the  standards  that  may  be  written  may 
not  be  applicable  and  that  there  is  a  better  and  safer  way  to  do  it. 
We  are  ignoring  that. 

Mr.  Gaydos.  If  the  gentleman  will  yield  further,  I  am  going  to 
make  this  a  matter  of  record.  I  have  a  letter  from  the  Secretary  of 
Labor  to  the  effect  that  the  existing  Coal  Act  does  provide  for  vari- 
ances. It  is  a  matter  of  law,  and  the  Secretary  of  Labor  says  under  the 
existing  Coal  Act,  which  is  now  incorporated  in  part  in  this  act,  under 
H.R.  4287,  the  Secretary  has  the  right  to  issue  and  grant  a  variance. 
It  is  going  to  be  a  procedure  that  they  are  going  to  follow,  and  for 
which  we  have  already  an  established  procedure. 

In  fact  under  the  Metal  and  Nonmetallic  Mine  Safety  Act,  which 
says  nothing  about  variance  procedures,  the  Secretary  of  the  Interior 
today  grants  variances. 

Mr.  Sarasin.  Let  me  reclaim  my  time.  I  know  the  gentleman  has 
made  his  point.  The  gentleman  said  originally  this  is  an  equalization, 
that  it  will  bring  everybody  up  to  the  same  standards.  It  will  not. 
Under  the  Coal  Mine  Act  as  it  is  written  into  the  statute  that  variances 
will  be  allowed  for  safety.  In  the  Metal  and  Nonmetallic  Act,  there 
is  no  statutory  language,  and  there  is  nothing  in  H.R.  4287,  so  we  are 
going  to  leave  that  to  the  Secretary  to  set  that  law,  unlike  we  do  under 
the  coal.  It  is  unequal  treatment. 

Mr.  Gaydos.  In  H.R.  4287  there  is  a  provision  which  states  that  all 
existing  regulations,  pronouncements,  writings,  and  findings  are 
transferred. 

Mr.  Sarasin.  They  will  go  over  until  the  Secretary  decides,  without 
the  ability  of  this  Congress  to  make  a  decision,  but  until  the  Secretary 
decides  that  he  may  want  to  adjust  those  things  a  little  bit  more.  We 
are  not  treating  the  miners'  safety. 

Mr.  Gaydos.  On  that  point,  I  am  willing  to  enter  into  a  colloquy 
with  any  of  the  Members  to  show  how  we  do  provide  for  variances 
under  the  Metal  and  Nonmetallic  Act  and  how  we  are  going  to  do 
that  under  H.R.  4287. 

Mr.  Sarasin.  And  the  gentleman  will  be  creating  a  situation  that 
is  automatically  unequal  and  that  is  the  tragedy  of  this  bill  H.R.  4287. 
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In  this  quick  effort  to  put  a  bill  together  without  testimony  and  with- 
out hearing  or  without  discussion,  we  have  overlooked  maintaining 
the  variance  of  the  coal  to  make  it  available  to  hard  coal  miners.  I 
do  not  care  what  the  gentleman  says  we  can  do  by  regulation.  We  did 

not  do  it  by  regulation  for  the  coal  miners.  We  should  not  be  changing 
it  now. 

These  are  just  a  couple  of  the  problems  with  this  cut-and-paste  job  of 
trying  to  transfer  all  the  miners  to  the  coal  instead  of  trying  to  come 
up  with  a  bill  to  do  something  for  both  of  them.  This  bill  ILK.  1287 
docs  not  do  that. 

Mr.  S axttxi.  Mr.  Chairman,  will  the  gentleman  yield  \ 

Mr.  S  m:\six.  I  yield  to  the  gentleman  from  Nebraska. 

Mr.  Saxtixi.  Mr.  Chairman,  T  would  like  to  say  1  am  concerned 
particularly  with  the  nonfuel  minerals.  I  am  concerned  that  we  look 
before  we  leap.  I  just  take  that  to  be  part  of  the  thrust  of  the  gentle- 
man's message. 

I  ask  the  Members  of  the  majority  side  and  those  carrying  the 
onsibility  for  the  bill  today  as  well :  Can  they  advise  this  Member 
as  to  the  prospective  administrative  structure  within  the  Department 
of  Labor  assuming  this  bill  is  adopted  today  \ 

Mr.  Sakamx.  I  yield  to  the  gentleman  from  Pennsylvania  (Mr. 
Gaydos)  to  explain  his  bill,  this  terrible  bill  he  has  put  together. 

Mr.  GrATDOS.  T  thank  my  colleague  for  being  so  kind. 

It  is  very  simple  and  concrete  and  exact.  In  our  bill  we  provide  that 
the  transfer  shall  occur  and  that  all  the  regulations  and  all  the  findings 
and  standards  shall  remain  and  be  transferred  over  to  the  Department 
of  Labor  under  an  Assistant  Secretary  of  Labor  and  he  shall  have 
a  separate  budget. 

Mr.  Lederer.  Mr.  Chairman,  one  of  the  most  important  features 
of  H.R.  4*287  is  that  for  the  first  time  coal  miners  and  hard  rock  miners 
will  be  covered  by  a  single  mine  safety  and  health  law  with  a  single 
structure  for  enforcement  and  administration. 

For  too  long  the  hard  rock  segment  of  the  industry  has  suffered 
under  inadequate  and  inferior  safetv  health  laws.  The  committee  bill 
will  provide  the  equal  protection  of  the  law  which  our  Nation's  hard 
rock  miners  are  entitled  to. 

However,  it  is  important  to  note  that  H.R.  4287  does  not  require  that 
all  standards  be  the  same  for  hard  rock  miners  and  for  coal  miners. 
There  is  nothing  in  this  bill  that  requires  that  standards  be  universally 
applicable  throughout  the  mining  industry. 

What  H.R.  4287  does  do  is  establish  uniformity  in  how  these 
standards  will  be  developed,  administered  and  enforced.  Indeed,  sec- 
tion 301  (b)  of  H.R.  4287  clearly  indicates  that  current  standards  under 
the  Coal  and  Metal  Acts  are  to  be  carried  over  as  standards  for  coal 
mines  or  metal  and  nonmetallic  mines  respectively,  under  this  act. 
Moreover,  there  is  nothing  in  H.R.  4287  that  suggests  that  the  Secre- 
tary should  not  continue  to  promulgate  separate  standards  for  the 
separate  segments  of  the  industry. 

I  have  heard  it  argued  that  because  coal  mines  are  different  from 
hard  rock  mines  that  different  standards  should  apply  to  these  different 
mines.  I  will  not  dispute  that. 
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However,  in  some  respects,  hard  rock  miners  may  face  some  of  the 
same  hazards  as  coal  miners.  There  have  been  fires  in  hard  rock  mines 
as  well  as  in  coal  mines.  For  example,  in  the  Sunshine  Silver  mine  in 
Idaho,  91  miners  lost  their  lives  in  a  tragic  fire  in  a  mine  that,  inci- 
dentally, had  only  recently  been  inspected  and  found  to  be  in  sub- 
stantial compliance  with  the  weak  requirements  of  the  Metal  Act. 
There  have  been  dust  explosions  in  hard  rock  mines  as  well  as  in 
coal  mines.  Indeed,  our  hearings  on  this  legislation  revealed  that  Trona 
miners  sometimes  face  the  same  hazards  as  coal  miners  from  the  dan- 
gers of  methane  gas  explosions.  On  the  other  hand,  we  are  aware  that 
our  Xatioms  hard  rock  miners  may  face  much 'different  hazards  from 
those  faced  by  coal  miners.  Hard  rock  miners  confront  radioactive  ele- 
ments and  asbestos  dust  to  a  much  greater  extent  than  coal  miners.  So, 
as  you  can  see,  there  are  similarities  and  there  are  differences  between 
coal  mines  and  a  wide  variety  of  hard  rock  mines.  What  is  needed  are 
standards  that  are  geared  to  deal  with  the  specific  hazards  that  a  miner 
is  exposed  to,  whether  he  be  a  lead  miner,  a  Trona  miner  or  a  bitumi- 
nous coal  miner. 

Under  H.R.  4287  we  accommodate  these  concerns.  Under  H.R.  A 
separate  standards  would  apply  to  separate  segments  of  the  industry 
to  no  less  an  extent  than  separate  standards  apply  to  separate  segments 
of  the  industry  under  current  law.  And  I  will  note  that  even  now  vastly 
different  kinds  of  hard  rock  mines  are  governed  by  a  single  statute, 
just  as  they  would  be  governed  bv  a  single  statute  under  the  committee 
bill. 

I  cannot  agree  with  the  position  that  differences  among  various 
types  of  mines  supports  the  conclusion  that  there  should  be  entirely 
separate  acts  for  hard  rock  and  coal  mines,  with  different  enforcement 
and  administrative  structures.  There  is  no  good  reason  why  a  hard 
rock  miner  in  a  lead  mine  should  receive  unequal  protection  and 
inferior  enforcement  of  a  standard  applicable  to  him.  The  lead  miner 
has  every  right  to  expect  that  he  will  receive  just  as  committed  a  Fed- 
eral enforcement  of  the  standard  applicable  to  him  as  the  coal  minei 
receives.  There  is  no  argument  for  why  different  enforcement  should 
apply  to  different  segments  of  the  industry.  A  hard  rock  miner  deserves 
the  same  feeling  of  confidence  in  his  job  safety  and  health  as  a  coal 
miner  does. 

As  long  as  there  are  two  separate  mine  safety  and  health  laws,  which 
provide  for  different  enforcement  and  administration,  our  miners  will 
not  be  equally  treated.  The  time  to  merge  both  existing  laws  into  one 
and  provide  equal  protection  to  all  our  Xation's  miners  has  come. 

Mr.  Udall.  Mr.  Chairman,  on  page  72  of  the  report  I  am  quoted 
in  the  minority  views,  from  a  statement  of  last  January  dealing  with 
the  Interior  Committee  decision  to  take  up  coal  surface  mining  leg- 
islation separately  from  noncoal  surface  mining  problems.  The  impli- 
cation is  that  I  oppose  the  structure  and  purpose  of  H.R.  42S7.  This  is 
not  the  case.  I  intend  to  vote  for  the  bill  and  against  the  Sarasin 
substitute  and  other  attempts  to  weaken  it. 

Environmental  questions  are  quite  separate  from  the  question  of 
safety.  We  were  faced  with  a  serious,  ongoing  problem  of  environ- 
mental damage  from  strip  mining.  The  damage  from  surface  mining 
minerals  other  than  coal  is  more  complex,  lesser  in  scope  and  under 
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some  measure  of  control.  Safety  is  safety  in  either  kind  of  mining,  and 
safety  cannot  wait,  and  ought  to  be  uniform.  ■      # 

I  would  have  liked  to  write  a  comprehensive,  all-minerals  kind  ot 
surface  mining  bill.  We  faced  a  practical  set  of  problems  and  could 
not  do  so.  This  has  nothing  to  do  with  my  support  for  this  bilPs  goal : 
a  single,  uniform,  centrally  administered  program  of  safety  for  all 
mines. 

The  Chairman.  All  time  has  expired. 

Pursuant  to  the  rule,  the  Clerk  will  now  read  by  titles  the  commit- 
tee amendment  in  the  nature  of  a  substitute  recommended  by  the  Com- 
mittee on  Education  and  Labor  now  printed  in  the  reported  bill  as  an 
original  bill  for  the  purpose  of  amendment, 

The  Clerk  read  as  follows : 

H.R.  4287 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  <ix.s<  tabled,  That  this  Act  may  be  cited  as  the  "Federal 
Mine  Safety  and  Health  Amendments  Act  of  1077". 

TITLE  I— AMENDMENTS  TO  THE  GENERAL  PROVISIONS  OF  THE  FED- 
ERAL COAL  MINE  HEALTH  AND  SAFETY  ACT  OF  1969 

SHORT   TITLE 

Sec.  101.  The  first  section  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1909  is  amended  to  read  as  follows :  -That  this  Act  may  he  cited  as  the  'Fed- 
eral Mine  Safety  and  Health  Act  of  1977'  ". 

DEFINITIONS    AND    APPLICABILITY 

Sec  102.  (a)  Section  2  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  is  amended  by  inserting  "or  other"  immediately  after  "coal"  wherever  it 
appears. 

(2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking  out  "the  Interior"  and 
inserting  in  lieu  thereof  "Lahor". 

(b)(1)  Section  o(a)  of  such  Act  is  amended  by  striking  out  "the  Interior" 
and  inserting  in  lieu  thereof  "Labor". 

i  2  >  Section  3(h)  of  such  Act  is  amended  to  read  as  follows  : 

"(h)  (1)  'coal  or  other  mine'  means  (A)  an  area  of  land  from  which  minerals 
are  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are  extracted  with  workers 
underground,  (B)  private  ways  and  roads  appurtenant  to  such  area,  and  (C) 
lands,  excavations,  underground  passageways,  shafts,  tunnels  and  workings, 
structures,  facilities,  equipment,  machines,  tools,  or  other  property  including 
impoundments,  retention  dams,  and  tailings  ponds,  on  the  surface  or  under- 
ground, used  in.  or  to  be  used  in,  or  resulting  from,  the  work  of  extracting  such 
minerals  from  their  natural  deposits  in  nonliquid  form,  or  if  in  liquid  form, 
with  workers  underground,  or  used  in  the  milling  of  such  minerals,  or  the  work 
of  preparing  coal,  and  includes  custom  coal  preparation  facilities,  except  that 
with  respect  to  protection  against  radiation  hazards  such  term  shall  not  include 
property  used  in  the  milling  of  source  minerals  defined  in  the  Atomic  Energy 
Act  of  1954,  as  amended.  In  making  a  determination  of  what  constitutes  mineral 
milling  for  purposes  of  this  Act  the  Secretary  shall  give  due  consideration  to 
the  convenience  of  administration  resulting  from  the  delegation  to  one  Assistant 
Secretary  of  all  authority  with  respect  to  the  health  and  safety  of  miners 
employed  at  one  physical  establishment. 

"(2)  For  purposes  of  titles  II,  III,  and  IV,  'coal  mine'  means  an  area  of  land 
and  all  structures,  facilities,  machinery,  tools,  equipment,  shafts,  slopes,  tunnels, 
excavations,  and  other  property,  real  or  personal,  placed  upon,  under,  or  above 
the  surface  of  such  land  by  any  person,  used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area  bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  in  the  earth  by  any  means  or  method,  and  the  work 
of  preparing  the  coal  so  extracted,  and  includes  custom  coal  preparation, 
facilities:". 
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(3)  Sections  3  (d),  (e),  (g),  and  (j)  of  such  Act  are  each  amended  by 
inserting  after  "coal"  wherever  it  appears. 

(4)  Section  3  of  such  Act  is  amended  by  striking  out  the  word  and  at  the 
end  of  paragraph  (1),  by  striking  out  the  period  at  the  end  of  paragraph  (m) 
and  inserting  in  lieu  thereof  " ;  and",  and  by  adding  at  the  end  thereof  the  fol- 
lowing new  paragraph :  .   . 

"(n)  'Administration'  means  the  Mine  Safety  and  Health  Administration  in 
the  Department  of  Labor."  . 

(c)   Section  4  of  such  Act  is  amended  by  inserting  "or  other'  immediately 

after  "coal". 

TITLE   II— MINE    SAFETY   AND   HEALTH   STANDARDS  AMENDMENTS 

AMENDMENTS    TO    TITLE    I 

Sec.  201.  (a)  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969 
is  amended  by  inserting  "or  other"  immediately  after  "coal"  wherever  that  term 
occurs. 

(b)  Section  101(g)  of  such  Act  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph : 

"The  Secretary  of  Health,  Education,  and  Welfare,  as  soon  as  possible  after 
the  date  of  enactment  of  the  Federal  Mine  Safety  and  Health  Amendments  Act 
of  1977  but  in  no  event  later  than  three  years  after  such  date,  and  on  a  con- 
tinuing basis  thereafter,  shall,  for  each  toxic  material  or  harmful  physical 
agent  which  is  used  or  found  in  a  coal  or  other  mine,  determine  whether  such 
material  or  agent  is  potentially  toxic  at  the  concentrations  in  which  it  is  used 
or  found  in  a  coal  or  other  mine.  The  Secretary  of  Health,  Education,  and  Wel- 
fare shall  submit  such  determination  to  the  Secretary,  together  with  all  perti- 
nent criteria,  and  a  proposed  standard.". 

TITLE  III— MISCELLANEOUS  PROVISIONS 

TRANSFER   MATTERS 

Sec.  301.  (a)  Except  with  respect  to  the  functions  assigned  to  the  Secretary 
of  the  Interior  pursuant  to  section  501  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  the  functions  of  the  Secretary  of  the  Interior  under  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as  amended,  and  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  are  transferred  to  the  Secretary  of 
Labor. 

(b)  (1)  The  mandatory  standards  relating  to  mines,  issued  by  the  Secretary 
of  the  Interior  under  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and 
standards  and  regulations  under  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  which  are  in  effect  on  the  date  of  enactment  of  this  Act  shall  remain  in 
effect  as  standards  applicable  to  metallic  and  nonmetallic  mines  and  to  coal  mines 
respectively  under  the  Federal  Mine  Safety  and  Health  Act  of  1977  until  such 
time  as  the  Secretary  shall  issue  new  or  revised  standards  applicable  to  metal 
and  nonmetallic  mines  and  new  or  revised  standards  applicable  to  coal  mines. 
(2)  Within  sixty  days  after  the  effective  date  of  this  Act,  the  Secretary  shall 
establish  an  advisory  committee  which  shall,  within  one  hundred  and  eighty  days 
after  the  date  of  the  establishment  of  such  advisory  committee,  review  the  ad- 
visory health  and  safety  standards  issued  by  the  Secretary  of  the  Interior  under 
the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and  recommend  to  the  Sec- 
retary which  of  those  standards  (or  any  modification  of  such  standards  which 
does  not  substantially  diminish  the  health  and  safety  of  miners)  should  be  pro- 
mulgated as  health  and  safety  standards  under  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  The  Secretary  shall  publish,  within  sixty  days  after  any  rec- 
ommendations of  the  advisory  committee  under  the  paragraph,  each  of  the  stand- 
ards so  recommended  for  adoption  with  or  without  modification  as  a  health  and 
safety  standard  under  such  Act  by  publication  of  such  standard  in  the  Federal 
Register,  and  afford  interested  persons  a  period  of  twenty-five  days  after  pub- 
lication to  submit  written  data  or  comment.  Within  thirty  days  after  the  close 
of  the  comment  period  specified  in  the  preceding  sentence,  the  Secretary  shall 
promulgate  by  publication  in  the  Federal  Register  a  standard  based  upon  the  ad- 
visory committee  recommended  with  or  without  modification,  and  the  data  and 
comments  received  thereon,  unless  the  Secretary  determines  that  such  a  standard 
20-040 — 78 75 
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will  not  promote  the  health  and  safety  of  miners  and  publishes  an  explanation  of 
that  determination  in  the  Federal  Register. 

(3)  All  interpretations,  regulations,  and  instructions  of  the  Secretary  of  the  In- 
terior or  the  Director  of  the  Bureau  of  Mines,  in  effect  on  the  date  of  enactment 
of  this  Act  and  not  consistent  with  any  provision  of  this  Act  or  any  amendment 
made  by  this  Act,  shall  be  published  in  the  Federal  Register  and  shall  continue 
in  effect  until  modified  or  superseded  in  accordance  with  the  provisions  of  this  Act. 
(c)  (1)  All  unexpended  balances  of  appropriations,  personnel,  property,  records. 
obligations,  and  commitments  which  are  used  primarily  with  respect  to  any  func- 
tion transferred  under  the  provisions  of  subsection  (a)  of  this  section  to  the 
Secretary  shall  be  transferred  to  the  Department  of  Labor.  The  transfer  of  per- 
sonnel pursuant  to  this  paragraph  Shall  be  without  reduction  in  classification  or 
compensation  for  one  year  after  such  transfer,  except  that  the  Secretary  of  Labor 
shall  have  full  authority  to  assign  personnel  during  such  one-year  period  in  order 
to  efficiently  carry  out  functions  transferred  to  him  under  this  Act. 

All  orders,  decisions,  determinations,  rules,  regulations,  permits,  contracts, 
certificates,  licenses,  and  privileges  iAi  which  have  been  issued,  made,  granted, 
or  allowed  to  become  effective  in  the  exercise  of  functions  which  are  transferred 
under  this  section  by  any  department  or  agency,  any  functions  of  which  are 
transferred  by  this  section,  and  (Li)  which  are  in  effect  at  the  time  this  section 
take  effect  S&alj  continue  in  effect  according  to  their  terms  until  modified,  ter- 
minated, superseded,  set  aside,  or  repealed  by  the  Secretary  of  Labor,  by  any 
court  of  competent  jurisdiction,  or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not  affect  any  proceedings  pending  at 
the  time  this  section  takes  effect  before  any  department  or  agency,  functions  of 
which  are  transferred  by  this  section  :  except  that  such  proceedings,  to  the  extent 
that  they  relate  to  functions  so  transferred,  shall  be  continued  for  the  Secretary 
of  Labor.  Orders  shall  be  issued  in  such  proceedings,  appeals  shall  be  taken 
therefrom,  and  payments  shall  be  made  pursuant  to  such  orders,  as  if  this  section 
had  not  been  enacted;  and  orders  issued  in  any  such  proceedings  shall  continue 
in  effect  until  modified,  terminated,  superseded,  or  repealed  by  the  Secretary  of 
Labor,  by  a  court  of  competent  jurisdiction,  or  by  operation  of  law. 

(4)  The  provisions  of  this  section  shall  not  affect  suits  commenced  prior  to 
the  date  this  section  takes  effect  and  in  all  such  suits  proceedings  shall  be  had, 
appeals  taken,  and  judgments  rendered,  in  the  same  manner  and  effect  as  if  this 
section  had  not  been  enacted  ;  except  that  if  before  the  date  on  which  this  sec- 
tion takes  effect,  any  department  or  agency  (or  officer  thereof  in  his  official 
capacity)  is  a  party  to  a  suit  involving  functions  transferred  to  the  Secretary, 
then  such  suit  shall  be  continued  by  the  Secretary  of  Labor.  No  cause  of  action, 
and  no  suit,  action,  or  other  proceeding,  by  or  against  any  department  or  agency 
(or  officer  thereof  in  his  official  capacity)  functions  of  which  are  transferred  by 
this  section,  shall  abate  by  reason  of  the  enactment  of  this  section.  Causes  of 
actions,  suits,  actions,  or  other  proceedings  may  be  asserted  by  or  against  the 
United  States  or  the  Secretary  as  may  be  appropriate  and,  in  any  litigation  pend- 
ing when  this  section  takes  effect,  the  court  may  at  any  time,  on  its  own  motion  or 
that  of  any  party,  enter  an  order  which  will  give  effect  to  the  provisions  of  this 
paragraph. 

(d)  For  purposes  of  this  section,  (1)  the  term  "function"  includes  power  and 
duty,  and  (2)  the  transfer  of  a  function,  under  any  provision  of  law,  of  an  agency 
or  the  head  of  a  department  shall  also  be  a  transfer  of  all  functions  under  such 
law  which  are  exercised  by  any  officer  or  officer  of  such  agency  or  department. 

MINE    SAFETY    AND    HEALTH    ADMINISTRATION 

Sec  302.  (a)  There  is  established  in  the  Department  of  Labor  a  Mine  Safety 
and  Health  Administration  to  be  headed  by  an  Assistant  Secretary  of  Labor  for 
Mine  Safety  and  Health  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  Secretary  is  authorized  and  directed,  except  as  specifi- 
cally provided  otherwise,  to  carry  out  his  functions  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  through  the  Mine  Safety  and  Health  Administration. 

(b)  Section  5315  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  paragraph  : 

"  ( 114 )  Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health.". 
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AMENDMENTS    AND    RESPECT   TO    MINE    SAFETY   AND    ADMINISTRATION 

Sec  303.  (a)  (1)  Section  501(a)  of  the  Federal  Coal  Mine  Health  and  Safety 
\ct  of  1969  is  amended  by  inserting  "or  other"  immediately  after  -coal"  wherever 
it  appears  therein,  and  by  striking  out  "The  Secretary  and"  and  inserting  in  lieu 
thereof  "The  Secretary  of  the  Interior  and". 

(2)  Section  501(b)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears  therein  and  by  inserting  after  "Welfare"  the 
following:  through  the  National  Institute  for  Occupational  Safety  and  Health 
established  under  the  Occupational  Safety  and  Health  Act  of  1970";  and  by 
striking  out  the  period  at  the  end  thereof  and  inserting  in  lieu  thereof  "of  the 
Interior  in  coordination  with  the  Secretary*". 

(3)  Section  501(d)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal". 

(b)  Section  502  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears  therein. 

(c)  (1)  Section  503(a)  of  such  Act  is  amended  by  inserting  "or  other"  immedi- 
ately after  "coal"  each  time  it  appears  therein. 

(2)  Section  503(b)  of  such  Act  is  amended  by  inserting  "or  other"  immedi- 
ately after  "coal"  each  time  it  appears  therein. 

(d)(1)  Section  503(f)  of  such  Act  is  amended  by  inserting  "or  other"  immedi- 
ately after  "coal". 

(2)  Section  503(g)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal". 

(e)(1)  Section  505  of  such  Act  is  amended  by  striking  out  "the  mining  of 
•coal"  and  inserting  in  lieu  thereof  "in  mining". 

(2)  Section  505  of  such  Act  is  further  amended  by  striking  out  the  period  at 
the  end  of  the  second  sentence  thereof  and  inserting  in  lieu  thereof  " :  Provided, 
hovever,  That,  to  the  maximum  extent  feasible,  in  the  selection  of  persons  for 
appointment  as  mine  inspectors,  no  person  shall  be  so  selected  unless  he  has  the 
basic  qualifications  of  at  least  five  years  practical  mining  experience  and  in 
assigning  mine  inspectors  to  the  inspection  and  investigation  of  individual  mines, 
due  consideration  shall  be  given  to  the  extent  possible  to  their  previous  experi- 
ence in  the  particular  type  of  mining  operation  where  such  inspections  are  to  be 
made." 

(f )  Section  506(b)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears  therein. 

(g)  (1)  Section  511(a)  of  such  Act  is  amended  by  inserting  "or  other"  imme- 
diately after  "coal". 

(2)  Section  511(b)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal". 

(h)  Section  502  of  such  Act  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection  (c)  : 

"(c)  (1)  The  National  Mine  Health  and  Safety  Academy  shall  be  maintained 
as  an  agency  of  the  Department  of  the  Interior.  The  Academy  shall  be  responsible 
for  the  training  of  mine  safety  and  health  inspectors  under  section  505  of  this 
Act,  and  in  training  of  technical  support  personnel  of  the  Mine  Safety  and  Health 
Administration  established  under  section  302  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977 ;  and  for  any  other  training  programs  for  mine 
inspectors,  mining  personnel,  or  other  persons  as  the  Secretaries  of  Labor  and 
Interior  shall  designate.  In  performing  this  function,  the  Academy  shall  have 
the  authority  to  enter  into  cooperative  educational  and  training  agreements  with 
educational  institutions.  State  governments,  labor  organizations,  and  mine 
operators  and  related  industries.  Such  training  shall  be  conducted  by  the  Academy 
in  accordance  with  curriculum  needs  and  assignment  of  instructional  personnel 
established  by  the  user. 

"(2)  In  performing  its  function  pursuant  to  this  section,  the  National  Mine 
Health  and  Safety  Academy  shall  use  the  facilities  and  personnel  of  the  Depart- 
ment of  the  Interior,  and  such  other  personnel  as  shall  be  mutually  agreed  upon 
by  the  Secretaries  of  Labor  and  Interior.  The  Secretary  of  the  Interior,  upon 
request  by  the  Academy,  shall  appoint  or  assign  to  the  Academy  such  officers  and 
employees  as  the  Director  of  the  Academy  deems  necessary  for  the  performance 
of  the  duties  and  functions  of  the  Academy. 
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"(3)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research  responsi- 
bilities under  section  501  of  this  Act  in  coordination  with  the  Secretary  of  Labor, 
and  the  Secretaries  of  Labor  and  the  Interior  are  authorized  to  enter  into  con- 
tractual or  other  agreements  for  the  performance  of  such  safety  related 
research.". 

SAVINGS   PROVISION 

Sec.  304.  Nothing  contained  in  this  Act  or  any  amendment  made  by  this  Act 
shall  be  construed  to  reduce  the  number  of  inspectors  engaged  in  enforcement  of 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  19G9  and  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  as  in  effect  prior  to  the  effective  date  of  this  Act  or 
to  reduce  the  number  of  inspectors  engaged  in  the  enforcement  of  the  Occupa- 
tional Safety  and  Health  Act  of  1970. 

BUDGET   PROVISION 

Sec.  305.  In  the  preparation  of  the  Budget  message  required  under  section  201 
of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C.  11),  the  President  shall  set 
forth  as  separate  appropriation  accounts  amounts  required  for  appropriation  for 
mine  health  and  safety  pursuant  to  the  Federal  Mine  Health  and  Safety  Act  of 
1977  and  for  occupational  safety  and  health  pursuant  to  the  Occupational  Safety 
and  Health  Act  of  1970. 

REPEALER 

Sec  306.  The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is  repealed. 

EFFECTIVE   DATE 

Sec.  307.  This  Act  and  the  amendments  made  by  this  Act  shall  take  effect  90 
days  after  the  date  of  the  enactment  of  this  Act  except  that  the  Secretary  of 
Labor  is  authorized  to  establish  such  rules  and  regulations  as  may  be  necessary 
for  the  efficient  transfer  of  functions  provided  under  this  Act. 

Mr.  Gaydos  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  committee  amendment  in  the  nature  of  a  substitute 
be  considered  as  read,  printed  in  the  Record,  and  open  to  amendment 
at  any  point. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Pennsylvania  ? 

There  was  no  objection. 

AMENDMENTS  OFFERED   BY   MR.   GAYDOS 

Mr.  Gaydos.  Mr.  Chairman,  I  offer  three  conforming  amendments, 
which  were  printed  in  the  Record  on  July  12  at  page  H6976,  and  I  ask 
unanimous  consent  that  the  amendments  be  considered  en  bloc. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Pennsylvania  ? 

There  was  no  objection. 

The  Clerk  read  as  follows : 

Amendments  offered  by  Mr.  Gaydos :  On  page  80,  immediately  following  line 
23.  insert  the  following  : 

"(b)  Section  101(c)  of  such  Act  is  amended  by  striking  out  'Labor'  and  insert- 
ing in  lieu  thereof,  'the  Interior'." 

On  page  80,  line  24.  strike  out  "  (b) "  and  insert  in  lieu  thereof,  "  (c) ". 

On  page  87,  line  15,  strike  the  period  following  the  word  "therein",  and  insert 
the  following:  ",  and  by  striking  'Labor'  and  inserting  in  lieu  thereof,  'the 
Interior'." 

Mr.  Gaydos  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  these  amendments  be  considered  as  read  and  printed  in 
the  Record. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Pennsylvania  ? 
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There  was  no  objection. 

Mr.  Gaydos.  Mr.  Chairman,  the  purpose  of  these  amendments  is  to 
correct  errors  in  the  printed  text.  They  have  been  distributed  to  the 
minority,  and  to  my  information  they  have  received  approval. 

Mr.  Chairman,  these  technical  amendments  are  offered  to  eliminate 
a  redundancy  in  the  bill  as  written.  Sections  101  (c)  and  503  (a)  of  the 
Coal  Act,  which  H.R.  4287  makes  applicable  to  "coal  or  other"  mines, 
refer  to  the  Secretary  of  Health,  Education,  and  Welfare,  and  the 
Secretary  of  Labor.  Because  of  the  transfer  of  administration  and 
enforcement  activities  to  the  Department  of  Labor  from  the  Depart- 
ment of  Interior,  the  bill  as  written  refers  to  the  Secretary  of  Labor, 
the  Secretary  of  Health,  Education,  and  Welfare,  and  the  Secretary 
of  Labor.  The  technical  amendments  correct  this  redundant  reference 
by  amending  the  bill  to  read :  "the  Secretary  of  Labor,  the  Secretary  of 
Health,  Education,  and  Welfare,  and  the  Secretary  of  Interior". 

The  Chairman.  The  question  is  on  the  amendments  offered  by  the 
gentleman  from  Pennsylvania  (Mr.  Gaydos) . 

The  amendments  were  agreed  to. 

AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  OFFERED  BY  MR.  SARASIN 

Mr.  Sarasin.  Mr.  Chairman,  I  offer  an  amendment  in  the  nature  of  a 
substitute. 

The  Clerk  read  as  follows : 

Amendment  in  the  nature  of  a  substitute  offered  by  Mr.  Sarasin : 
That  this  Act  may  be  cited  as  the  "Federal  Metal  and  Nonmetallic  Mine  Safety 
and  Health  Act  Amendments  of  1977". 

Sec.  2.  The  Federal  Metal  and  Nonmetallic  Safety  Act  is  amended  to  read  as 

follows : 

"SHORT  TITLE 

"Section  1.  This  Act  may  be  cited  as  the  'Federal  Metal  and  Nonmetallic  Mine 
Safety  and  Health  Act'. 

"congressional  findings  and  purposes 

"Sec.  2.  (a)  Congress  finds  and  declares  that — 

"(1)  the  first  priority  and  concern  of  all  in  the  metal  and  nonmetallic  min- 
ing industry  must  be  the  health  and  safety  of  its  most  precious  resource — the 
miner ; 

"(2)  deaths  and  serious  injuries  from  unsafe  and  unhealthful  conditions 
and  practices  in  metal  and  nonmetallic  mines  cause  grief  and  suffering 
to  the  mines  and  to  their  families  ; 

"  (3)  there  is  an  urgent  need  to  provide  more  effective  means  and  measures 
for  improving  the  working  conditions  and  practices  in  the  Nation's  metal  and 
nometallic  mines  in  order  to  prevent  death  and  serious  physical  harm,  and 
in  order  to  prevent  occupational  diseases  originating  in  such  mines ; 

"(4)  the  existence  of  unsafe  and  unhealthful  conditions  and  practices  in 
the  Nation's  metal  and  nonmetallic  mines  is  a  serious  impediment  to  the 
future  growth  of  the  mining  industry  and  cannot  be  tolerated  : 

"(5)  the  operators  of  such  mines,  with  the  assistance  of  the  miners,  have 
the  primary  responsibility  to  prevent  the  existence  of  such  conditions  and 
practices  in  such  mines ;  and 

"(6)  the  disruption  of  production  and  the  loss  of  income  to  operators  and 
miners  as  a  result  of  metal  and  nonmetallic  mine  accidents  or  occupationally 
caused  disease  unduly  impedes  and  burdens  commerce. 
"(b)  The  Congress  therefore  declares  it  to  be  its  purpose  and  policy — 

"(1)  to  encourage  employers  and  employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and  health  hazards  in  metal  and  nonmetallic 
mines  and  to  stimulate  employers  and  employees  to  institute  new  and  to 
perfect  existing  programs  for  providing  safe  and  healthful  working  conji- 
tions ; 
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"(2)  to  provide  that  employers  and  employees  have  separate  but  dependent 
responsibilities  and  rights  with  reaped  t<>  achieving  safe  and  healthful  work- 
ing conditions : 

"(3)  to  authorize  the  Secretary  of  Labor  to  set  mandatory  safety  and 
health  standards  applicable  to  metal  and  nonmetallie  mines  affecting  inter- 
state commerce ; 

"(4)  to  authorize  the  Secretary  of  Health,  Education,  and  Welfare  and 
the  Secretary  of  the  Interior  to  conduct  research  in  the  field  of  metal  and 
nonmetallie  mine  safety  and  health,  and  to  develop  innovative  methods, 
techniques,  and  approaches  for  dealing  with  metal  and  nonmetallie  mine 
safety  and  health  problems  ; 

"(5)  to  explore  ways  to  discover  latent  diseases,  establishing  causal  con- 
nections between  diseases  and  work  in  environmental  conditions,  and  con- 
ducting other  research  relating  to  health  problems,  in  recognition  of  the 
fact  that  mine  health  standards  present  problems  often  different  from  those 
involved  in  mine  safety  : 

"(6)  to  provide  medical  criteria  which  will  assure  insofar  ;is  practicable 
that  no  metal  or  nonmetallie  mine  employee  will  suffer  diminished  health, 
functional  capacity,  or  life  expectancy  as  a  result  of  his  work  experience: 

"(7)  to  provide  an  effective  enforcement  program  which  shall  include  a 
prohibition  against  giving  advance  notice  of  any  inspection  and  protection 
from  discrimination  against  any  miner  instituting  or  testifying  in  any  pro- 
ceeding involving  an  alleged  violation  of  this  Act :  and 

I  by  providing  for  appropriate  reporting  procedures  with  r 
metal  and  nonmetallie  mine  safety  and  health,  which  procedures  will  help 
achieve  the  objectives  of  this  Ad  and  accurately  describe  the  nature  of  the 
metal  and  nonmetallie  mine  safety  and  health  problem. 

"DEFINITIONS  and  coverage 

"Sec  3.  (a)  For  the  purposes  of  this  Act  : 

"(1)  The  term  'commerce'  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  a  State  and  any  place  out- 
side thereof,  or  within  the  District  >>t'  Columbia,  the  Commonwealth  of  Puerto 
Rico,  or  a  ;  a  of  the  United  States  (other  than  the  Trust  Territory  of  the 

Pacific  Islands),  or  between  points  in  the  same  State  but  through  a  point  outside 
thereof. 

"(2)  The  term  'mine'  means  (1)  an  area  of  land  from  which  minerals  (other 
than  coal  or  lignite)  are  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are 
extracted  with  workers  underground.  (2)  private  ways  and  roads  appurtenant  to 
such  area,  and  (3)  land,  excavations,  underground  passageways,  and  working 
structures,  facilities,  equipment,  machines,  tools,  or  other  property,  on  the  surface 
or  underground,  used  in  the  work  of  extracting  such  minerals  (other  than  coal 
or  lignite)  from  their  natural  deposits  in  nonliquid  forms,  or  if  in  liquid  form, 
with  workers  underground,  or  used  in  the  milling  of  such  minerals,  except  that 
with  respect  to  protection  against  radiation  hazards  such  term  shall  not  include 
property  used  in  the  mining  of  source  material  as  defined  in  the  Atomic  Energy 
Act  of  1054,  as  amended. 

"(3)  The  term  'operator'  means  any  person,  partnership,  association,  or  cor- 
poration, or  subsidiary  of  a  corporation  ojierating  a  mine,  and  owning  the  right 
to  do  so.  and  includes  any  independent  contractor  therewith  and  any  agent  there- 
of in  cases  where  such  contractor  or  agent  is  charged  with  responsibility  for  the 
operation  of  such  mine  or  for  the  supervision  of  the  miners  in  such  mine. 

"  (4)  The  term  'Secretary'  means  the  Secretary  of  Labor. 

"(5)  The  term  'Commission'  means  the  Federal  Metal  and  Nonmetallie  Mine 
Safety  and  Heatlh  Commission  established  under  section  18. 

"(6)  The  term  'State'  includes  a  State  of  the  United  States,  the  District-  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  and  the  Trust  Territory  of  the  Pacific  Islands. 

"(7)  The  term  'miner'  means  any  individual  working  in  a  mine. 

"(8)  The  term  'injury'  means  (A)  any  harmful  change  in  the  human  organism 
which  can  be  determined  to  be  work  related,  whether  or  not  the  result  of  an  ac- 
cident, and  includes  any  occupational  disease,  and  (B)  any  damage  to  or  loss  of 
prosthetic  and  orthoptic  devices. 

"(9)  The  term  'imminent  danger'  means  danger  which  could  reasonably  be  ex- 
pected to  cause  death  or  serious  injury  immediately  or  before  the  imminence  of 
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such  danger  can  be  eliminated  through  the  enforcement  procedures  otherwise 
provided  by  this  Act.  and  includes  such  danger  resulting  from  exposure  of  miners 
to  toxic  materials  or  harmful  physical  agents. 

"(b)  Each  mine  the  products  of  which  regularly  enter  commerce,  or  the  opera- 
tions of  which  affect  commerce,  shall  be  subject  to  this  Act. 

"(c)  Nothing  in  this  Act  shall  be  constructed  to  supersede  or  in  any  manner 
affect  any  workmen's  compensation  law  or  to  enlarge  or  diminish  or  affect  in  any 
other  manner  the  common  law  or  statutory  rights,  duties,  or  liabilities  of  oper- 
ators and  miners  under  any  law  with  respect  to  injuries,  diseases,  or  death  of 
miners  arising  out  of.  or  in  the  course  of,  employment. 

"DUTIES 

•  Sec.  4.  ( a )  Each  operator  of  a  mine — 

"(1)  shall  furnish  to  each  of  his  miners  employment  and  a  place  of  employment 
which  are  free  from  recognized  hazards  that  are  causing  or  are  likely  to  cause 
death  or  serious  injury  to  his  miners ; 

"(2)   shall  comply  with  health  and  safety  standards  promulgated  under  this 

"(b)  Each  miner  shall  comply  with  health  and  safety  standards  promulgated 
under  this  Act  and  all  rules,  regulations,  and  orders  issued  pursuant  to  this  Act 
which  are  applicable  to  his  own  actions  and  conduct. 

"health  axd  saeety  standards 

••Sec.  5.  (  a)  1 1 1  The  health  and  safety  standards  promulgated  and  designated 
as  mandatory  by  the  Secretary  of  the  Interior  under  section  6  (as  such  section 
existed  immediately  prior  to  the  effective  date  of  section  2  of  the  Mine  Safety 
and  Health  Act  of  1977)  shall  be  deemed,  as  of  the  effective  date  of  section  2  of 
the  Mine  Safety  Health  Act  of  1977,  to  be  health  and  safety  standards  promul- 
gated under  this  section. 

••(2 1  The  Secretary  shall  establish  an  advisory  committee  under  subsection 
( d  I  which  shall,  within  six  months  after  the  date  of  the  establishment  of  such 
advisory  committee,  review  the  health  and  safety  standards  promulgated  by  the 
Secretary  of  the  Interior  (but  not  designated  as  mandatory)  under  section  6  (as 
such  section  existed  immediately  prior  to  the  effective  date  of  section  2  of  the 
Mine  Safety  and  Health  Act  of  1977)  of  this  Act,  and  recommend  to  the  Secretary 
which  of  those  standards  for  any  modification  of  such  standards  which  does  not 
substantially  diminish  the  health  and  safety  of  miners)  should  be  promulgated 
as  health  and  safety  standards  under  this  section.  The  Secretary  shall  publish 
each  of  the  standards  recommended  for  adoption  with  or  without  modification  by 
that  advisory  committee  as  a  health  and  safety  standard  under  this  section  in 
the  Federal  Register  and  afford  interested  persons  a  period  of  forty -five  days 
after  publication  to  submit  written  data  or  comments.  Within  thirty  days  after 
the  close  of  the  comment  period  specified  in  the  preceding  sentence  the  Secretary 
shall  promulgate  by  publication  in  the  Federal  Register  a  standard  based  upon 
the  standard  recommended  with  or  without  modification  by  the  advisory  com- 
mittee and  the  data  and  comments  received  thereon,  unless  the  Secretary  deter- 
mines that  such  a  standard  will  not  promote  the  health  and  safety  of  miners  and 
publishes  an  explanation  of  that  determination  in  the  Federal  Register. 

••(3 1  Within  six  months  after  the  effective  date  of  section  2  of  the  Mine  Safety 
and  Health  Act  of  1977.  the  Secretary  shall  determine  which  of  the  occupational 
safety  and  health  standards  promulgated  under  section  6  of  the  Occupational 
Safety  and  Health  Act  of  1970  pertain  to  miners  employed  in  the  milling  of 
minerals  in  mines  subject  to  this  Act.  The  Secretary  shall  publish  in  the  Federal 
Register  each  such  standard  so  determined,  unless  the  Secretary  determines  that 
such  standard  does  not  promote  the  health  and  safety  of  miners  employed  in  the 
milling  of  minerals  in  mines  subject  to  this  Act.  The  Secretary  shall  afford  in- 
terested persons  a  period  of  forty-five  days  after  publication  to  submit  written 
data  or  comments.  Unless  the  Secretary  determines,  on  the  basis  of  such  data  and 
comments,  that  a  standard  does  not  promote  the  health  and  safety  of  such  miners, 
the  Secretary  shall  promulgate  by  publication  in  the  Federal  Register,  within 
thirty  days  after  the  close  of  the  comment  period  specified  in  the  preceding  sen- 
tence, a  standard  based  upon  the  standard  published  under  the  second  sentence 
of  this  paragraph  and  the  data  and  comments  received  thereon,  together  with  an 
explanation  of  the  reasons  such  standard  is  pertinent  to  such  miners.  Any  health 
and  safety  standard  deemed  under  the  preceding  sentence  to  be  a  health  and 
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safety  standard  promulgated  under  this  section  shall  supersede  any  correspond- 
ing standard  in  effect  under  paragraph  (1)  or  (2)  of  this  subsection  with  respect 
to  miners  employed  in  the  milling  of  minerals  in  mines  subject  to  this  Act,  if  such 
standard  under  the  preceding  sentence  provides  substantially  as  effective  protec- 
tion to  miners  as  the  standard  it  would  supersede. 

"(4)  Within  one  year  after  the  effective  date  of  section  2  of  the  Mine  Safety 
and  Health  Act  of  1977,  the  Secretary  shall  review  all  occupational  safety  and 
health  standards  promulgated  under  section  6  of  the  Occupational  Safety  and 
Health  Act  of  1970  and  shall  commence  proceedings  for  promulgation  of  those 
standards  which  are  appropriate  for  miners  in  accordance  with  subsection  (b). 

"(b)  The  Secretary  shall  by  rule  promulgate  any  health  or  safety  standard 
under  this  section,  and  modify,  or  revoke  any  health  and  safety  standard  promul- 
gated under  this  section,  in  the  following  manner,  but  any  such  modification  or 
revocation  of  any  such  health  and  safety  standard  shall  be  accompanied  by  an 
explanation,  to  be  published  in  the  Federal  Register,  of  how  that  modification  or 
revocation  provides  substantially  as  effective  protection  to  the  health  or  safety  of 
miners: 

"(1)  Whenever  the  Secretary,  upon  the  basis  of  information  submitted  to  him 
in  writing  by  an  interested  person,  a  representative  of  any  organization  of  oper- 
ators or  miners,  a  nationally  recognized  standards-producing  organization,  the 
Secretary  of  Health,  Education,  and  Welfare,  the  National  Institute  for  Occupa- 
tional Safety  and  Health,  the  Director  of  the  Bureau  of  Mines,  or  a  State  or 
political  subdivision,  or  on  the  basis  of  information  developed  by  the  Secretary 
or  otherwise  available  to  him,  determines  that  a  rule  should  be  promulgated  in 
order  to  serve  the  objectives  of  this  Act,  the  Secretary  may  request  the  recom- 
mendations of  an  advisory  committee  appointed  under  subsection  (d),  but  the 
Secretary  shall  request  the  recommendation  of  an  advisory  committee  when  con- 
sidering the  standards  under  (a)  (4)  of  this  section.  Whenever  the  Secretary 
receives  in  writing  from  any  person  a  proposal  for  the  promulgation,  modifica- 
tion, or  revocation  of  any  health  and  safety  standard  under  this  section,  the  Secre- 
tary shall  review  such  proposal,  and  respond,  within  sixty  days  after  receipt  of 
such  proposal,  as  to  whether  or  not  proceedings  with  respect  to  such  proposal 
will  bo  initiated  under  this  subsection.  The  Secretary  shall  provide  such  an  ad- 
visory committee  with  any  proposals  of  his  own  or  of  the  Secretary  of  Health, 
Education,  and  Welfare,  together  with  all  pertinent  factual  information  developed 
by  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare,  or  otherwise 
available,  including  the  results  of  research,  demonstrations,  and  experiments.  An 
advisory  committee  shall  submit  to  the  Secretary  its  recommendations  regarding 
the  rule  to  be  promulgated  within  ninety  days  from  the  date  of  its  appointment  or 
within  such  longer  or  shorter  period  as  may  be  prescribed  by  the  Secretary,  but 
in  no  event  for  a  period  which  is  longer  than  two  hundred  and  seventy  days. 

"(2)  The  Secretary  shall  publish  a  proposed  rule  promulgating,  modifying,  or 
revoking  health  and  safety  standards  in  the  Federal  Register  and  shall  afford 
interested  persons  a  period  of  sixty  days  after  publication  to  submit  written  data 
or  comments.  Where  an  advisory  committee  is  appointed  and  the  Secretary  deter- 
mines that  a  rule  should  be  issued,  he  shall  publish  the  proposed  rule  within  sixty 
days  after  the  submission  of  the  advisory  committee's  recommendations  or  the 
expiration  of  the  period  prescribed  by  the  Secretary  for  such  submission. 

"(3)  On  or  before  the  last  day  of  the  period  provided  for  the  submission  of 
written  data  or  comments  under  paragraph  (2),  any  interested  person  may  file 
with  the  Secretary  written  objections  to  the  proposed  rule,  stating  the  grounds 
therefor  and  requesting  a  public  hearing  on  such  objections :  Provided,  That  any 
hearing  held  pursuant  to  this  section  shall  conform  to  the  provisions  of  section 
554  of  title  5,  United  States  Code.  Within  thirty  days  after  the  last  day  for  filing 
such  objections  the  Secretary  shall  publish  in  the  Federal  Register  a  notice  speci- 
fying the  health  and  safety  standard  to  which  objections  have  been  filed  and  a 
hearing  requested,  and  specifying  a  time  and  place  for  such  hearing. 

"(4)  Within  sixty  days  after  the  expiration  of  the  period  provided  for  the  sub- 
mission of  written  data  or  comments  under  paragraph  (2),  or  within  sixty  days 
after  the  completion  of  any  hearing  held  under  paragraph  (3),  the  Secretary 
shall  issue  a  rule  promulgating,  modifying,  or  revoking  a  health  and  safety 
standard  or  make  a  determination  that  a  rule  should  not  be  issued  which  shall 
be  published  in  the  Federal  Register,  together  with  an  explanation  of  the  reasons 
for  such  determination.  Such  a  rule  may  contain  a  provision  delaying  its  effective 
date  for  such  period  (not  in  excess  of  ninety  days)  as  the  Secretary  determines 
may  be  necessary  to  insure  that  affected  operators  and  miners  will  be  informed 
of  the  existence  of  the  standard  and  of  its  terms  and  that  operators  affected  are 
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given  an  opportunity  to  familiarize  themselves  and  their  miners  with  the 
existence  of  the  requirements  of  the  standard. 

"(5)  (A)  The  Secretary,  in  promulgating  standards  dealing  with  toxic  ma- 
terials or  harmful  physical  agents  under  this  subsection,  shall  set  the  standard 
which  most  adequately  assures,  to  the  extent  feasible,  on  the  basis  of  the  best 
available  evidence,  that  no  miner  will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee  has  regular  exposure  to  the  hazard 
dealt  with  by  such  standard  for  the  period  of  his  working  life.  Development  of 
standards  under  this  subsection  shall  be  based  upon  research,  demonstrations, 
experiments,  and  such  other  information  as  may  be  appropriate.  In  addition  to 
the  attainment  of  the  highest  degree  of  health  and  safety  protection  for  the 
miner,  other  considerations  shall  be  the  number  of  miners  exposed  to  the  hazard, 
the  latest  available  scientific  data  in  the  field,  the  feasibility  of  the  standard, 
experience  gained  under  this  Act,  the  Occupational  Safety  and  Health  Act  of 
1970,  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  and  the  Atomic 
Energy  Act  of  1954,  and  experience  gained  by  appropriate  Federal  agencies  with 
expertise  relating  to  conditions  and  practices  in  mines  subject  to  this  Act.  When- 
ever practicable,  the  standard  promulgated  shall  be  expressed  in  terms  of  objec- 
tive criteria  and  of  the  performance  desired. 

"(B)  Any  standard  dealing  with  toxic  materials  or  harmful  physical  agents 
promulgated  under  this  section  shall  provide  for  miners  or  their  representatives 
the  opportunity  to  observe  monitoring  and  measuring  of  miner  exposures  to 
toxic  materials  or  harmful  physical  agents  required  to  be  monitored  or  measured 
under  such  standard  and  the  opportunity  for  access  to  the  records  thereof 
required  to  be  maintained  under  section  8(b)  (3).  Such  standard  shall  provide 
that  each  miner  or  former  miner  shall  have  access  to  such  records  of  medical 
examinations  and  other  tests  as  will  indicate  his  own  exposure  to  such  toxic 
materials  or  harmful  physical  agents,  and  each  operator  shall  promptly  notify 
any  miner  who  has  been  or  is  being  exposed  to  such  toxic  materials  or  harmful 
physical  agents  in  concentrations  or  at  levels  which  exceed  those  prescribed  by 
the  standard,  and  shall  inform  any  miner  who  is  thus  being  exposed  of  the 
corrective  action  being  taken.  Where  appropriate,  the  standard  shall  provide 
that  where  a  determination  is  made  that  a  miner  may  suffer  a  material  impair- 
ment of  health  or  functional  capacity  by  reason  of  exposure  to  the  hazard 
covered  by  the  standard,  that  miner  shall  be  removed  from  such  exposure  and 
reassigned.  In  such  event,  the  standard  shall  also  provide  that  there  shall  be  no 
loss  of  earnings,  seniority,  or  status  to  the  miner  as  a  result  of  such  removal 
and  reassignment. 

"(6)  Any  standard  promulgated  under  this  section  shall  prescribe  the  use  of 
labels  or  other  appropriate  forms  of  warning  as  are  necessary  to  insure  that 
miners  are  appraised  of  all  hazards  to  which  they  are  exposed,  relevant  symptoms 
and  appropriate  emergency  treatment,  and  proper  conditions  and  precautions 
of  safe  use  or  exposure.  Such  standard  shall  also  prescribe  suitable  protective 
equipment  and  control  and  technological  procedures  to  be  used  in  connection 
with  such  hazards  and  shall  provide  for  monitoring  and  measuring  miner  ex- 
posure at  such  locations  and  intervals,  in  such  manner  as  may  be  necessary  for 
the  protection  of  miners.  In  addition,  where  appropriate,  any  such  standard  shall 
prescribe  the  type  and  frequency  of  medical  examinations  and  other  tests  which 
shall  be  made  available  by  the  operator  or  at  his  cost,  to  miners  exposed  to  such 
hazards  in  order  to  most  effectively  determine  whether  the  health  of  such  miners 
is  adversely  affected  by  such  exposure.  In  the  event  such  medical  examinations 
are  in  the  natur  of  research,  as  determined  by  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  such  examinations  may  be  furnished  at  the  expense  of  the 
Secretary  of  Health,  Education,  and  Welfare.  The  results  of  such  examinations 
and  tests  shall  be  furnished  only  to  the  Secretary,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  the  operator  or  his  authorized  agent  (except  in  the  case  of 
examinations  furnished  by  the  Secretary  of  Health,  Education,  and  Welfare), 
and,  at  the  request  of  the  miner,  to  himself,  his  authorized  representative,  or  his 
physician.  The  Secretary,  in  consultation  with  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  may  by  rule  promulgated  pursuant  to  section  553  of  title  5, 
United  States  Code,  make  appropriate  modifications  in  the  foregoing  require- 
ments relating  to  the  use  of  labels  or  other  forms  of  warning,  monitoring  or 
measuring,  and  medical  examinations,  as  may  be  warranted  by  experience,  infor- 
mation, or  medical  or  technological  developments  acquired  subsequent  to  the 
promulgation  of  the  relevant  standard. 

"(7)  As  soon  as  possible  after  the  date  of  enactment  of  the  Mine  Safety  and 
Health  Act  of  1977,  but  in  no  event  later  than  three  years  after  such  date,  the 
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Secretary  of  Health,  Education,  and  Welfare  shall,  for  each  toxic  material  or 
harmful  physical  agent  which  is  on  the  list  required  under  section  23(h)  and 
which  is  not  covered  by  a  health  and  safety  standard  promulgated  under  this 
section,  determine  under  such  section  23(h)  whether  such  material  or  agent  is 
potentially  toxic  at  the  concentrations  in  which  it  is  used  or  found  in  a  mine, 
and  shall  immediately  submit  such  determination  to  the  Secretary,  together  with 
all  pertinent  criteria.  Within  ninety  days  after  receiving  any  determination  to- 
gether with  criteria  in  accordance  with  the  preceding  sentence,  the  Secretary 
shall  either  appoint  an  advisory  committee  to  make  recommendations  with 
respect  to  a  health  and  safety  standard  covering  such  material  or  agent  in 
accordance  With  paragraph  (1)  or  publish  a  pnq>osed  rule  promulgating  such 
a   health  and  safety  standard  in  accordance  with  paragraph    (2). 

i  In  determining  the  priority  for  establishing  standards  under  this  section, 
the  Secretary  shall  give  due  regard  to  the  urgency  of  the  need  for  mandatory 
health  and  safety  standards,  including  the  recommendations  of  the  Secretary  of 
Health,  Education,  and  Welfare  regarding  such  need. 

"(c)(1)  The  Secretary  shall  provide,  without  regard  to  the  requirements  of 
chapter  5,  title  5j  United  States  Code,  for  an  emergency  temporary  Standard  to 
take  immediate  effect  upon  publication  In  the  Federal  Register  if  he  determines 

lAi    thai    miners  are  exposed   to  grave  danger  from  exposure   to  substances  or 

agents  determined  to  be  toxic  or  to  cause  injury  or  from  other  hazards,  and 

that  such  emergency  standard  is  necessary  to  protect  miners  from  such 
hazard:  Provided,  That  the  Secretary  may  not  propose  a  civil  penalty  under 
8€  ii<  ii   L6  of  this  Act  fOr  a  violation  of  an  emergency  temporary  standard. 

"(2)    Such  standard  shall  be  effective  until  S  <M.dard  promul- 

gated in  accordance  with  the  procedures  prescribed"  In  paragraph  (3). 

"(3)  Upon  publication  Of  SUCh  standard  in  the  Federal  Register  the  Secretary 
shall  commence  a  proceeding  in  accordance  with  subsection  (b)  of  this  section, 
and  the  standard  as  published  shall  also  serve  as  a  proposed  rule  for  the  pro- 
ceeding. The  Secretary  shall  promulgate  a  standard  under  this  paragraph  no 
later  than  nine  months  alter  publication  of  the  emergency  standard  as  pro- 
vided in  paragraph   (2). 

"(d)  The  Secretary  may  establish  an  advisory  committee  to  assist  him  in 
his  standard-setting  functions  under  this  section.  BftCh  such  committee  shall 
consist  of  not  more  than  fifteen  members,  including  as  members  designees  of  the 
Secretary  of  Health.  Education,  and  Welfare  and  of  the  Secretary  of  the  Inte- 
rior, and  including  among  its  members  an  equal  number  of  persons  qualified  by 
experience  and  affiliation  to  present  the  viewpoint,  of  the  employers  involved, 
and  of  persons  similarly  qualified  to  present  the  viewpoint  of  the  workers 
involved,  as  well  as  one  or  more  representatives  of  mine  health  and  safety  agen- 
cies of  the  States.  Any  such  advisory  committee  may  also  include  .such  other 
persons  as  the  Secretary  may  appoint  who  are  qualified  by  knowledge  and  expe- 
rience to  make  a  useful  contribution  to  the  work  of  such  committee,  including 
one  or  more  representatives  of  professional  organizations  of  technicians  or  pro- 
fessionals specializing  in  mine  safety  or  health,  and  one  or  more  representa- 
tives of  nationally  recognized  standards-producing  organizations,  but  the  num- 
ber of  persons  so  appointed  to  any  such  advisory  committee  shall  not  exceed 
the  number  appointed  to  such  committee  as  representatives  of  Federal  and  State 
agencies.  Persons  appointed  to  advisory  committees  from  private  life  shall  be 
compensated  in  the  same  manner  as  consultants  or  experts  under  section  3109 
of  title  5.  United  States  Code.  The  Secretary  shall  pay  to  any  State  which  is  the 
employer  of  a  member  of  such  a  committee  who  is  a  representative  of  the  mine 
health  or  safety  agency  of  that  State  reimbursement  sufficient  to  cover  the  actual 
cost  of  the  State  resulting  from  such  representative's  membership  on  such  com- 
mittee. Any  meeting  of  such  committee  shall  be  open  to  the  public  and  an  accurate 
record  shall  be  kept  and  made  available  to  the  public.  No  member  of  such  com- 
mittee (other  than  representatives  of  employers  and  employees)  shall  have  an 
economic  interest  in  any  proposed  rule. 

"(e)  Any  person  who  may  be  adversely  affected  by  a  standard  issued  under 
this  section  may  at  any  time  prior  to  the  sixtieth  day  after  such  standard  is 
promulgated  file  a  petition  challenging  the  validity  of  such  standard  with  the 
United  States  court  of  appeals  for  the  circuit  wherein  such  person  resides  or 
has  his  principal  place  of  business,  for  a  judicial  review  of  such  standard.  A 
copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 
the  Secretary.  The  filing  of  such  petition  shall  not,  unless  otherwise  ordered 
by  the  court,  operate  as  a  stay  of  the  standard.  The  determinations  of  the  Secre- 
tary shall  be  conclusive  if  supported  by  substantial  evidence  in  the  record  con- 
sidered  as  a  whole. 
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"VARIANCES 

"Sec.  6.  (a)  Any  affected  operator  may  apply  to  the  Secretary  for  a  rule  or 
order  for  a  variance  from  a  standard  promulgated  under  section  5.  Affected 
miners  shall  be  given  notice  of  each  such  application  and  an  opportunity  to 
participate  in  a  hearing.  The  Secretary  shall  issue  such  rule  or  order  if  he 
determines  on  the  record,  after  opportunity  for  an  inspection  where  appropriate 
and  a  hearing,  that  the  proponent  of  the  variance  has  demonstrated  by  a  pre- 
ponderance of  the  evidence  that  the  conditions,  practices,  means,  methods,  opera- 
tions, or  processes  used  or  proposed  to  be  used  by  an  operator  will  provide 
employment  and  places  of  employment  to  his  miners  which  are  as  safe  and 
healthful  as  those  which  would  prevail  if  he  complied  with  the  standard.  The 
rule  or  order  so  issued  shall  prescribe  the  conditions  the  operator  must  main- 
tain, and  the  practices,  means,  methods,  operations  and  processes  which  he 
must  adopt  and  utilize  to  the  extent  they  differ  from  the  standard  in  question. 
Such  a  rule  or  order  may  be  modified  or  revoked  upon  application  by  an  affected 
operators  or  miner,  or  by  the  Secretary  on  his  own  motion,  in  the  manner  pre- 
scribed for  its  issuance  under  this  subsection  at  any  time  after  six  months  from 
its  issuance. 

"(b)  The  Secretary  may  grant  a  variance  from  any  standard  or  portion  thereof 
whenever  he  determines,  or  the  Secretary  of  Health,  Education,  and  Welfare 
or  the  Secretary  of  the  Interior  certifies,  that  such  variance  is  necessary  to  per- 
mit an  operator  to  participate  in  an  experiment  approved  by  him  or  by  the 
Secretary  of  Health,  Education,  and  Welfare  or  the  Secretary  of  the  Interior 
designed  to  demonstrate  or  validate  new  and  improved  techniques  to  safeguard 
the  health  or  safety  of  miners,  if  the  Secretary  determines  that  adequate  protec- 
tion is  afforded  to  the  health  and  safety  of  miners. 

"(c)  (1)  Any  operaor  may  apply  to  the  Secretary  for  a  temporary  order  grant- 
ing a  variance  from  a  standard  or  any  provision  thereof  promulgated  under  sec- 
tion 5.  Such  temporary  order  shall  be  granted  only  if  the  operator  files  an  appli- 
cation which  meets  the  requirements  of  paragraph  (2)  and  establishes  that  (A) 
he  is  unable  to  comply  with  a  standard  by  its  effective  date  because  of  unavail- 
ability of  professional  or  technical  personnel  or  of  materials  and  equipment 
needed  to  come  into  compliance  with  the  standard  or  because  necessary  con- 
struction or  alteration  of  facilities  cannot  be  completed  by  the  effective  date. 
(B)  he  is  taking  all  available  steps  to  safeguard  his  miners  against  the  hazards 
covered  by  the  standard,  and  (C)  he  has  an  effective  program  for  coming  into 
compliance  with  the  standard  as  quickly  as  practicable.  Any  temporary  order 
issued  under  this  subsection  shall  prescribe  the  practices,  means,  methods'!  opera- 
tion, and  processes  which  the  operator  must  adopt  and  use  while  the  order  is 
in  effect  and  state  in  detail  his  program  for  coining  into  compliance  with  the 
standard.  Such  a  temporary  order  may  be  granted  only  after  notice  to  miners 
and  an  opportunity  for  a  hearing :  Provided,  That  the  "Secretary  may  issue  one 
interim  order  to  be  effective  until  a  decision  is  made  on  the  basis  of  the  hearing. 
No  temporary  order  may  be  in  effect  for  longer  than  the  period  needed  by  the 
operator  to  achieve  compliance  with  the  standard  or  one  year,  whichever  is 
shorter,  except  that  such  an  order  may  be  renewed  not  more  than  twice  as  long 
as  the  requirements  of  this  subsection  are  met  and  if  an  application  for  renewal 
is  filed  at  least  ninety  days  prior  to  the  expiration  date  of  the  order.  No  interim 
renewal  of  an  order  may  remain  in  effect  for  longer  than  one  hundred  and  eighty 
days. 

"(2)   An  application  for  a  temporary  order  under  this  subsection  shall  con- 
taiu — 

"(A)  a  specification  of  the  standard  or  portion  thereof  from  which  the 
operator  seeks  a  variance : 

"(B)  a  representation  by  the  operator,  supported  by  representations 
from  qualified  persons  having  first-hand  knowledge  of  the  facts  represented, 
that  he  is  unable  to  comply  with  the  standard  or  portion  thereof  and  a 
detailed  statement  of  the  reasons  therefor : 

"(C)  a  statement  of  the  steps  he  has  taken  and  will  take  (with  specific 
dates)  to  protect  miners  against  the  hazard  covered  by  the  standard; 

"(D)  a  statement  of  when  he  expects  to  be  able  to  complv  with  the 
standard  and  what  steps  he  has  taken  and  what  steps  he  will  take  (with 
dates  specified)    to  come  into  compliance  with  the  standard;  and 

"(E)  a  certification  that  he  has  informed  his  miners  of  the  application 
by  giving  a  copy  thereof  to  their  authorized  representative,  posting  a  state- 
ment giving  a  summary  of  the  application  and  specifying  where  a  copy 
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may  be  examined  at  the  place  or  places  where  notices  to  miners  are  nor- 
mally posted,  and  by  other  appropriate  means. 
A  description  of  how  miners  have  been  informed  shall  be  contained  in  the  certi- 
fication. The  information  to  employees  shall  also  inform  them  of  their  rights 
to  petition  the  Secretary  for  a  hearing. 

"(d)  The  Secretary,  on  the  record,  after  notice  and  opportunity  for  a  hear- 
ing, may  provide  such  reasonable  limitations  and  may  make  such  rules  and 
regulations  allowing  reasonable  variations,  tolerances,  and  exemptions  to  and 
from  any  or  all  provisions  of  this  Act  as  he  may  find  necessary  and  proper  to 
avoid  serious  impairment  of  the  national  defense.  Such  action  shall  not  be  in 
effect  for  more  than  six  months  without  notification  to  affected  miners  and  an 
opportunity  being  afforded  for  a  hearing. 

"(e)  Whenever  the  Secretary  grants  any  variance,  variation,  tolerance,  or 
exception  under  this  section,  he  shall  include  a  statement  of  the  reasons  for 
such  action,  which  shall  be  published  in  the  Federal  Register. 

"inspections 

"Sec.  7.  (a)  In  order  to  carry  out  the  purposes  of  this  Act;  the  Secretary  or 
an  authorized  representative  upon  presenting  appropriate  credentials  to  the 
owner,  operator,  or  agent  in  charge,  and  for  the  purposes  of  developing  improved 
mandatory  health  standards  the  Secretary  of  Health,  Education,  and  Welfare, 
or  an  authorized  representative,  are  authorized — 

"(1)   to  enter  without  delay,  and  at  reasonable  times,  any  mine  subject 
to  this  Act,  and 

"(2)    to  inspect  and  investigate,  during  regular  working  hours  and  nt 
other  reasonable  times,  within  reasonable  limits,  and  in  a  reasonable  manner, 
any  such  and  all  pertinent  conditions,  structures,  machines,  apparatus,  de- 
vices, equipment,  and  materials  therein,  and  to  consult  privately  with  any 
such  employer,  owner,  operator,  agent,  or  miner.  In  carrying  out  the  re- 
quirements of  this  section  in  each  mine,  the  Secretary  shall  make  inspec- 
tions of  each  entire  underground  mine  at  least  four  times  a  year  and  in- 
spections of  each  entire  surface  mine  and  each  milling  operation  of  a  mine 
at  least  two  times  a  year.  No  advance  notice  shall  be  given  for  any  inspec- 
tion or  investigation  under  this  section  except  upon  the  authorization  of 
the  Secretary. 
"(b)    In  making  his  inspections  and  Investigations  under  this  Act  the  Sec- 
retary may  require  the  attendance  and  testimony  of  witnesses  and  the  produc- 
tion of  evidence  under  oath.  Witnesses  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States.  In  case  of  a  con- 
tumacy, failure,  or  refusal  of  any  person  to  obey  such  an  order,  any  district 
court  of  the  United  States  or  the  United  States  courts  of  any  territory  or  pos- 
session,  within  the  jurisdiction  of  wdiich  such  person  is  found,  or  resides  or 
transacts  business,  upon  the  application  by  the  Secretary,  shall  have  jurisdiction 
to  issue  to  such  person  an  order  requiring  such  person  to  appear  to  produce 
evidence  if,  as,  and  when  so  ordered,  and  to  give  testimony  relating  to  the  matter 
under  investigation  or  in  question,  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  said  court  as  a  contempt  thereof. 

"(c)  Subject  to  regulations  issued  by  the  Secretary,  a  representative  of  the 
operator  and  a  representative  authorized  by  his  miners  shall  be  given  an  oppor- 
tunity to  accompany  the  Secretary  or  his  authorized  representative  during  the 
inspection  of  any  mine  under  subsection  (a).  Where  there  is  no  authorized 
miner  representative,  the  Secretary  or  his  authorized  representatives  shall  con- 
sult with  a  reasonable  number  of  miners  concerning  matters  of  health  and 
safety  in  the  mine.  To  the  extent  that  the  inspector  determines  that  more  than 
one  representative  from  each  party  would  further  aid  the  inspection,  he  can 
permit  each  party  to  have  an  equal  number  of  such  additional  representatives. 
Any  representative  of  miners  who  is  also  an  employee  of  the  operator  shall 
suffer  no  loss  of  pay  as  a  result  of  his  participation  in  the  inspection  made 
under  this  subsection. 

"(d)  (1)  Any  miner  or  representative  of  miners  who  believes  that  a  violation 
of  section  4(a)  exists  which  may  cause  injury,  or  that  an  imminent  danger 
exists,  may  request  an  inspection  by  giving  notice  to  the  Secretary  or  his 
authorized  representative  of  such  violation  or  danger.  Any  miner  or  representa- 
tive of  miners  who  requests  such  an  inspection  on  the  grounds  that  an  imminent 
danger  exists  shall  notify  the  operator  of  such  request.  Upon  such  notification 
the  Secretary  shall  make  a  special  inspection  in  accordance  with  the  provisions 
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of  this  section  as  soon  as  practicable,  to  determine  if  such  violation  or  danger 
exists,  unless  the  Secretary  determines  there  are  no  reasonable  grounds  to 
believe  that  a  violation  or  danger  exists,  in  which  case  he  shall  notify  the 
miners  or  representative  of  the  miners  in  writing  of  such  determination.  The 
Secretary  shall  make  an  inspection  or  give  notification  under  the  preceding 
sentence  within  thirty  days  after  receipt  by  the  Secretary  of  a  notification  of 
violation  or  imminent  danger  under  the  first  sentence  of  this  paragraph. 

"(2)  Prior  to  or  during  any  inspection  of  a  mine,  any  miners  or  representa- 
tive of  miners  employed  in  such  mine  may  notify  the  Secretary  or  any  rep- 
resentative of  the  Secretary  responsible  for  conducting  the  inspection  of  any 
violation  of  this  Act  which  they  have  reason  to  believe  exists  in  such  mine.  The 
Secretary  shall  inspect  such  alleged  violation  as  soon  as  practicable  after,  but 
in  no  event  later  than  ten  days  after,  receipt  of  such  notification,  except  as 
provided  under  the  following  sentence.  The  Secretary  shall,  by  regulation,  estab- 
lish procedures  for  informal  review  of  any  refusal  by  a  representative  of  the 
Secretary  to  conduct  an  inspection  or  issue  a  citation  with  respect  to  any  such 
alleged  violation  and  shall  furnish  the  miners  or  representatives  of  miners  re- 
questing such  review  a  written  statement  of  the  reasons  for  the  Secretary's 
final  disposition  of  the  case  within  thirty  days  after  the  request  for  informal 
review. 

"(3)  Upon  the  request  of  any  individual  giving  notice  under  this  subsection, 
his  name  and  the  names  of  individual  miners  referred  to  in  such  notice  shall 
not  appear  on  any  record  published,  released,  or  made  available  under  this  Act. 
A  copy  (subject  to  the  requirement  of  the  preceding  sentence)  of  any  notice 
given  under  this  subsection  shall  be  given,  at  the  time  of  the  inspection,  to  the 
operator. 

"REQUIREMENTS  IN  CASES  OF  ACCIDENTS  ;  RECORDS  AND  REPORTS 

••Sec.  8.  (a)  (1)  For  purposes  of  this  section,  the  term  'accident'  includes 
any  mine  explosion,  ignition,  fire,  unintentional  roof  fall,  or  inundation,  whether 
or  not  resulting  in  the  death  or  injury  of  any  miner,  and  includes  any  other 
accident  which  results  in  the  death  or  injury  (other  than  a  minor  injury  re- 
quiring only  first  aid  treatment  and  which  does  not  involve  medical  treatment, 
loss  of  consciousness,  restriction  of  work  or  motion,  or  transfer  to  another 
job)  of  any  miner. 

'•  i  2)  Each  accident  in  a  mine  shall  be  investigated  by  the  operator  or  his  agent 
to  determine  the  cause  and  the  means  of  preventing  a  recurrence.  Records  of  such 
accidents  and  investigations,  together  with  a  description  of  any  conditions  similar 
to  those  which  caused  the  accident  which  exist  in  other  areas  of  the  mine,  and  a 
description  of  the  actions  taken  by  the  operator  to  prevent  a  similar  accident  in 
the  same  or  another  area  of  the  mine,  shall  be  kept  by  the  operator  and  made 
available  to  the  Secretary  or  his  authorized  representative.  Such  records  shall 
be  open  for  inspection  by  miners  or  representatives  of  miners  who  are  accom- 
panying the  Secretary  or  his  authorized  representative  pursuant  to  section  7(c). 

"(3)  In  the  event  of  any  accident  occurring  in  a  mine,  the  operator  shall 
promptly  notify  the  Secretary  thereof  and  shall  take  appropriate  measures  to 
prevent  the  destruction  of  any  evidence  which  would  assist  in  investigating  the 
cause  or  causes  thereof.  In  the  event  of  any  accident  occurring  in  a  mine  where 
rescue  and  recovery  work  is  necessary,  the  Secretary  or  an  authorized  representa- 
tive of  the  Secretary  shall  take  whatever  action  he  deems  appropriate  to  protect 
the  life  of  any  person,  and  he  mav,  if  he  deems  it  appropriate,  supervise  and  direct 
the  rescue  and  recovery  activity  in  such  mine. 

"(4)  During  any  inspection  in  accordance  with  section  7,  the  Secretary  or  his 
authorized  representative  shall  investigate  all  conditions  relating  to  accidents 
which  have  occurred  in  such  mine,  shall  review  records  pertaining  to  accidents 
required  to  be  maintained  under  this  section,  and  shall  determine  whether  actions 
have  been  taken  by  the  operator  to  prevent  accidents  similar  to  any  such  acci- 
dents so  recorded,  and  whether  any  failure  to  take  preventive  action  violates  any 
health  and  safety  standard  promulgated  under  section  5. 

"(b)  (1)  Each  operator  shall  keep  and  make  available  to  the  Secretary  or  the 
Secretary  of  Health.  Education,  and  Welfare,  or  Secretary  of  Health,  Education, 
and  Welfare  regarding  his  activities  relating  to  this  Act  as  the  Secretary,  after 
consultation  with  the  Secretary  of  Health,  Education,  and  Welfare  and  the  Sec- 
retary of  the  Interior,  may  prescribe  by  regulation  as  necessary  or  appropriate 
for  the  enforcement  of  this  Act  or  for  developing  information  regarding  the  causes 
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and  prevention  of  accidents  and  illnesses  in  the  mines  subpect  to  this  Aet.  Tn  order 
to  carry  ont  the  provisions  of  this  subsection  such  retaliations  may  Include  pro- 
visions requiring  operators  to  conduct  periodic  inspections. 

"(2)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health.  Education, 
and  Welfare  and  the  Secretary  of  the  Interior,  shall  prescribe  regulations  requir- 
ing operators  to  maintain  accurate  records  of.  and  to  make  prompt  reports  on. 
work-related  deaths  and  injuries  (other  than  minor  injuries  requiring  only  Bret 
aid  treatment  and  which  do  not  involve  medical  treatment,  loss  of  consciousness, 
'••{ion  <if  work  or  motion,  or  transfer  to  another  job).  The  Secretary  shall  for- 
ward to  the  Sec  t.iry  of  Health.  Education,  and  Welfare  records  of  such  deaths 
and  injuries  which  are  caused  by  disease. 

ition  with  the  Secretary  of  Health,  Education, 
and  Welfare,  shall  issue  regulations  requiring  operators  to  maintain  for  an  ap- 
propriate length  of  time  accurate  records  of  miner  exposures  to  potentially  toxic 
materials  or  harmful  physical  agents  which  are  required  to  be  monitored  or 
measured  under  section  5,  and  shall  develop  and  maintain  an  effective  program  of 
collection,  compilation,  and  analysis  of  statistics  relating  to  health  and  safety 
in  mines  subject  to  this  Act.  including  accurate  statistics  on  all  disabling, 
serious.  or  significant  work  injuries,  whether  or  not  Involving  loss  of  time  from 
work,  other  than  minor  injuries  requiring  only  first  aid  treatment  and  which  do 
atment,  loss  of  consciousness,  restriction  of  work  or  mo- 
tion, or  transfer  to  another  job. 

\tmt-M    BUBDEIt    ON    SMALL  BUSIN1 

'.  0.  (a)  Any  information  obtained  by  the  Secretary,  the  Secretary  of 
Health.  Education,  and  Welfare,  or  a  State  agency  under  this  Act  shall  be 
obtained  with  a  minimum  burden  upon  operators  of  small  mines  subject  to  this 
Act.  Unnecessary  duplication  of  efforts  in  obtaining  information  shall  he  re- 
duced to  the  maximum  extent  feasible. 

"(b)   The  Secretary  shall  provide  to  each  operator  of  a  mine  subject  to  this 
Aet  an  accurate  and  complei  P  the  health,  and  safety  standards  promul- 

gated under  section  5  Including  any  emergency  temporary  standard  under  sub- 
section (d)  of  such  section,  together  with  any  regulations  under  this  Aet  which 
affect  such  operator,  at  the  first  inspection  in  accordance  with  section  7  which 
•  ■r  (1)  the  commencement  of  operations  in  such  mine  or  (2)  the 
effective  date  of  section  2  of  the  Mine  Safety  and  Health  Act  of  1977.  which- 
ever is  later,  and  at  least  once  each  year  after  that  inspection.  In  addition,  at 
each  Inspection  of  a  mine  in  accordance  with  section  7.  the  Secretary  shall 
furnish  the  operator  with  current  copies  of  any  such  standards  and  regulations 
which  have  been  changed  since  the  previous  inspection  of  such  mine.  Com- 
pliance with  this  subsect'on  shall  not  be  a  jurisdictional  prerequisite  to  the 
enforcement  of  any  provision  of  this  Act. 

"MINER   EDUCATION    AND    ACCESS    TO    INFORMATION 

"Sec.  10.  (a)  Copies  of  records  of  miners'  exposures  to  toxic  materials  or 
harmful  physical  agents  required  to  be  maintained  under  section  8(b)  (3)  shall 
he  furnished  to  the  Director  of  the  National  Institute  for  Occupational  Safety 
and  Health  established  under  section  22  of  the  Occupational  Safety  and  Health 
Act  of  1970  upon  request.  The  Director  of  the  National  Institute  for  Occupa- 
tional Health  and  Safety  shall  advise  miners  (or  their  authorized  representa- 
tives) and  the  operator  (or  his  agent)  on  any  injury  or  risk  of  injury  indicated 
by  such  records,  as  he  deems  appropriate. 

"(h)(1)  The  Secretary,  in  cooperation  with  the  Director  of  the  National 
Institute  for  Occupational  Safety  and  Health,  and  in  cooperation  with  any 
State  program  of  education  and  training  in  the  field  of  mine  safety  and  health, 
shall  carry  out  a  program  of  education  and  training  for  miners  employed  in 
mines  subject  to  this  Act.  Such  program  shall  include  publications  to  be  made 
available  to  such  miners  and  regular  visits  by  health  experts  to  such  mines, 
for  the  purpose  of  improving  the  health  and  safety  of  such  mines,  and  assist- 
ance to  miners  (or  their  authorized  representatives)  in  evaluating  their  expo- 
sures to  toxic  materials  or  harmful  physical  agents. 

"(2)  As  part  of  the  program  of  education  and  training  for  miners  under 
this  subsection,  the  Secretary  shall  develop,  publish,  and  disseminate  to  miners 
manuals,  and  annual  supplements  to  or  revisions  of  such  manuals,  wdiich  con- 
tain an  explanation  of  all  health  and  safety  standards  promulgated  under  sec- 
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tion  5  and  all  regulations  under  this  Act  which  affect  the  health  and  safety  of 
miners,  and  an  explanation  of  personal  protective  equipment  and  the  u-e  of 
such  equipment.  Such  manuals  shall  be  designed  so  as  to  assist  miners  to  be- 
come more  knowledgeable  with  respect  to  health  and  safety  in  mines. 

"(c)  The  Secretary  shall  issue  regulations  requiring  that  operators,  through 
porting  of  notices  or  other  appropriate  means,  keep  their  miners  informed  of 
their  protections  and  obligations  under  this  Act,  including  the  provisions  of  ap- 
plicable standards.  Such  regulations  shall  provide  for  the  posting,  at  conspicuous 
locations,  of  notices  (to  be  provided  to  operators  by  the  Secretary)  which  shall 
advise  miners  of  such  protections  and  obligations  together  with  the  address  and 
telephone  number  of  the  nearest  regional  office  of  the  Department  of  Labor. 
Copies  of  the  health  and  safety  standards  promulgated  under  section  5  and  regu- 
lations under  this  Act  which  affect  such  operators  which  are  furnished  to  such 
operators  under  section  10(b)  shall  be  available  in  a  location  in  or  about  each 
mine  subject  to  this  Act  which  is  easily  accessible  by  miners  and  at  which  miners 
check  in  and  out  on  a  daily  basis. 

"citations 

"Sec.  11.  (a)  If,  upon  inspection  or  investigation,  the  Secretary  or  his  authorized 
representative  determines  that  an  operator  of  a  mine  subject  to  this  Act  has  vio- 
lated a  requirement  of  section  4  of  this  Act,  of  any  standard,  rule,  or  order  pro- 
mulgated pursuant  to  section  5  of  this  Act,  or  of  any  regulations  prescribed 
pursuant  to  this  Act,  he  shall  with  reasonable  promptness  issue  a  citation  to  the 
operator.  Each  citation  shall  be  in  writing  and  shall  describe  with  particularity 
the  nature  of  the  violation,  including  a  reference  to  the  provision  of  the  Act, 
standard,  rule,  regulation,  or  order  alleged  to  have  been  violated.  In  addition, 
the  citations  shall  fix  a  reasonable  time  for  the  abatement  of  the  violation.  The 
Secretary  may  prescribe  procedures  for  the  issuance  of  a  notice  in  lieu  of  a  cita- 
tion with  respect  to  de  minimis  violations  which  have  no  substantial  direct  or 
immediate  relationship  to  safety  or  health. 

"(b)  Each  citation  issued  under  this  section  or  a  copy  or  copies  thereof,  shall 
be  prominently  posted  as  prescribed  in  regulations  issued  by  the  Secretary,  at  or 
near  each  place  a  violation  referred  to  in  the  citation  occurred,  and  at  a  location 
on  or  about  the  mine  in  which  the  violation  occurred  at  which  miners  check  in 
and  out  on  a  daily  basis. 

"(c)  No  citation  may  be  issued  under  this  section  after  the  expiration  of  six 
months  following  the  occurrence  of  any  violation. 

"closure  procedures 

"Sec.  12.  (a)  (1)  If,  upon  any  inspection  or  investigation  of  a  mine  which  is 
subject  to  this  Act,  an  authorized  representative  of  the  Secretary  finds  that  con- 
ditions or  practices  in  such  mine  are  such  that  an  imminent  danger  exists,  such 
representative  shall  determine  the  extent  of  the  area  of  such  mine  throughout 
which  the  danger  exists,  and  issue  an  order  requiring  the  operator  of  such  mine 
to  cause  all  persons,  except  those  referred  to  in  subsection  (a)  (2),  to  be  with- 
drawn from,  and  to  be  prohibited  from  entering,  such  area  until  an  authorized 
representative  of  the  Secretary  determines  that  such  imminent  danger  no  longer 
exists.  The  issuance  of  an  order  under  this  subsection  shall  not  preclude  the  is- 
suance of  citation  under  section  11  or  the  proposing  of  a  penalty  under  section  16. 
"(2)  Persons  who  shall  not  be  prohibited  from  entering  an  area  of  a  mine 
under  an  order  issued  under  paragraph  (1)  are : 

"(A)  any  person  whose  presence  in  such  area  is  necessary,  as  determined 
jointly  by  the  operator  of  the  mine  and  an  authorized  representative  of  the 
Secretary,  or  as  determined  by  an  authorized  representative  of  the  Secretary, 
to  eliminate  the  danger  described  in  the  order ; 

"(B)  any  public  official  whose  official  duties  required  him  to  enter  such 
area ;  or 

"(C)  any  legal  or  technical  consultant,  or  any  representative  of  the  em- 
ployees of  the  mine,  who  is  a  certified  person  qualified  to  make  mine  exami- 
nations, or  is  accompanied  by  such  a  person,  and  whose  presence  in  such  area 
is  necessary,  as  determined  jointly  by  the  operator  of  the  mine  and  an 
authorized  representative  of  the  Secretary,  or  as  determined  by  an  author- 
ized representative  of  the  Secretary,  for  the  proper  investigation  of  the 
conditions  described  in  the  order. 
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"(3)  Whenever  and  as  soon  as  an  inspector  concludes  that  conditions  or  prac- 
tices described  in  paragraph  (1)  exist  in  any  mine,  he  shall  inform  the  affected 
miners  and  operators  of  the  danger  and  that  he  is  issuing  an  order  under  this 
subsection.  . 

"(b)  If  the  Secretary  arbitrarily  or  capriciously  fails  to  take  appropriate 
action  under  subsection  (a),  any  miner  who  may  be  injured  by  reason  of  such 
failure,  or  the  representative  of  such  miners,  may  bring  an  action  against  the 
Secretary  in  the  United  States  district  court  for  the  district  in  which  the  im- 
minent danger  is  alleged  to  exist  or  the  operator  has  its  principal  office,  or  for 
the  District  of  Columbia,  for  an  order  to  compel  the  Secretary  to  issue  such  an 
order  and  for  such  further  relief,  as  may  be  appropriate. 

"(c)  If,  upon  any  Inspection  or  Investigation  of  a  mine  which  is  subject  to  this 
Act,  an  authorised  representative  of  the  Secretary  finds  that  there  has  been  a 
failure  to  correct  a  violation  for  which  a  final  order  is  in  effect  under  section  13, 
within  the  time  period  specified  pursuant  to  a  citation  under  section  11(a),  he 
shall  also  find  the  extent  of  the  area  which  is  affected  by  such  violation.  There- 
upon, lie  may  promptly  make  an  order  requiring  the  oi>erator  of  such  mine  to 
cause  all  persons  in  such  area,  except  those  referred  to  in  subsection  (a)  (2),  to 
be  withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until  an  au- 
thorized representative  of  the  Secretary  determine  that  such  violation  has  been 
corrected.  The  issuance  (if  an  order  under  this  sulvsection  shall  not  preclude  the 
Issuance  of  a  citation  under  section  11  or  the  proposing  of  a  penalty  under  sec- 
tion 10. 

"(d)  Orders  issued  pursuant  to  this  section  shall  contain  a  detailed  description 
of  the  conditions  or  practices  which  cause  and  constitute  an  imminent  danger 
or  a  violation  of  any  health  or  safety  standard  promulgated  under  section  5  or 
a  violation  of  section  4.  as  the  case  may  be,  and,  where  appropriate,  a  description 
of  the  area  of  the  mine  from  which  persons  must  be  withdrawn  and  prohibited 
from  entering. 

"(e)  Each  order  Issued  under  this  section  shall  be  given  promptly  to  the  opera- 
tor or  his  agent  by  an  authorized  representative  of  the  Secretary  issuing  such 
order,  and  all  such  orders  shall  be  in  writing  and  shall  be  signed  by  such  rep- 
atative. 

•if)  The  Secretary  shall  by  regulation  establish  a  procedure  for  informal  re- 
view of  any  closure  order  issued  under  this  subsection  (c),  and  the  Secretary 
may,  in  modifying  or  setting  aside  such  order,  order  that  te  operator  shall  not  be 
obligated  for  part  of.  or  all  of.  the  compensation  to  which  miners  are  entitled 
under  section  24,  and  shall  furnish  any  operator  requesting  such  review  a  written 
statement  of  the  reasons  for  the  Secretary's  final  disposition  of  the  matter  within 
three  days  after  the  request  for  informal  review. 

"(g)  Any  person  adversely  affected  or  aggrieved  by  an  order  issued  under  this 
section  may  obtain  a  review  of  such  order  in  the  United  States  district  court  for 
the  district  in  which  the  danger  or  violation  is  alleged  to  exist  or  in  which  the 
operator  has  its  principal  office  by  filing  in  such  court  within  sixty  days  following 
the  issuance  of  such  order  a  written  petition  praying  that  the  order  be  modified  or 
set  aside,  and  the  court  may,  in  modifying  or  setting  aside  such  order,  order  that 
the  operator  shall  not  be  obligated  for  part  of,  or  all  of,  the  compensation  to 
which  miners  are  entitled  under  section  24.  Tbo  modification  or  setting  aside  of 
such  an  order  by  any  court  shall  not  preclude  the  issuance  of  a  citation  under 
section  11  or  the  proposing  of  a  penalty  under  section  16. 

"procedures  fob  enforcement 

"Sec.  13.  (a)  If.  after  an  inspection  or  investigation,  the  Secretary  issues  a 
citation  under  section  11(a),  he  shall,  within  a  reasonable  time  after  the  termina- 
tion of  such  inspection  or  investigation,  notify  the  operator  by  certified  mail  of 
the  penalty,  if  any,  proposed  to  be  assessed  under  section  16  and  that  the  operator 
has  thirty  working  days  within  which  to  notify  the  Secretary  that  he  wishes  to 
contest  the  citation  or  proposed  assessment  of  penalty.  If,  within  thirty  working 
days  after  the  receipt  of  the  notice  issued  by  the  Secretary  the  operator  fails  to 
notify  the  Secretary  that  he  intends  to  contest  the  citation  or  proposed  assessment 
of  penalty,  and  no  notice  is  filed  by  any  miner  or  representative  of  miners  under 
subsection  (c)  within  thirty  working  days  after  the  citation  is  posted  under 
section  11(b),  the  citation  and  the  assessment,  as  proposed,  shall  be  deemed  a 
final  order  of  the  Commission  and  not  subject  to  review  by  any  court  or  agency. 

"(b)  If  the  Secretary  determines  that  an  operator  has  failed  to  correct  a  viola- 
tion for  which  a  citation  has  been  issued  within  the  period  permitted  for  its 
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correction  (which  period  shall  not  end  until  the  entry  of  a  final  order  by  the 
Commission,  in  the  case  of  any  review  proceedings  under  this  section  initiated 
by  the  operator  wherein  the  Commission  orders,  after  an  expedited  hearing,  the 
suspension  of  the  abatement  requirements  of  the  citation  after  determining  that 
the  operator  will  suffer  irreparable  loss  or  damage  from  the  application  of  those 
requirements),  the  Secretary  shall  notify  the  operator  by  certified  mail  of  such 
failure  and  of  the  penalty  proposed  to  be  assessed  under  section  16  by  reason  of 
such  failure,  and  that  the  operator  has  thirty  working  days  within  which  to 
notify  the  Secretary  that  he  wishes  to  contest  the  Secretary's  notification  of  the 
proposed  assessment  of  penalty.  If  within  thirty  working  days  after  the  receipt 
of  notification  issued  by  the  Secretary,  the  operator  fails  to  notify  the  Secretary 
that  he  intends  to  contest  the  notification  or  proposed  assessment  or  penalty,  the 
notification  and  assessment,  as  proposed,  shall  be  deemed  a  final  order  and  not 
subject  to  review  by  any  court  or  agency. 

"(c)  If  an  operator  notifies  the  Secretary  that  he  intends  to  contest  a  citation 
issued  under  section  11(a)  or  notification  issued  under  subsection  (a)  or  (b)  of 
this  section,  or  if,  within  thirty  working  days  after  a  citation  is  posted  under 
section  11(b),  any  miner  or  representative  of  miners  files  a  notice  with  the  Sec- 
retary alleging  that  the  period  of  time  fixed  in  the  citation  for  the  abatement 
of  the  violation  is  unreasonable,  the  Secretary  shall  immediately  advise  the 
Commission  of  such  notification,  and  the  Commission  shall  afford  an  opportunity 
for  a  hearing  (in  accordance  with  section  554  of  title  5,  United  States  Code,  but 
without  regard  to  subsection  (a)(3)  of  such  section).  The  Commission  shall 
thereafter  issue  an  order,  based  on  findings  of  fact,  affirming,  modifying,  or  vacat- 
ing the  Secretary's  citation  or  proposed  penalty  or  directing  other  appropriate 
relief,  and  such  order  shall  become  final  thirty  days  after  its  issuance.  Upon  a 
showing  by  an  operator  of  a  good  faith  effort  to  comply  with  the  abatement 
requirements  of  a  citation,  and  that  abatement  has  not  been  completed  because 
of  factors  beyond  his  reasonable  control,  the  Secretary,  after  an  opportunity  for  a 
hearing  as  provided  in  this  subsection,  shall  issue  an  order  affirming  or  modify- 
ing the  abatement  requirements  in  such  citation.  The  rules  of  procedures  pre- 
scribed by  the  Commission  shall  provide  affected  miners  or  representatives  of 
affected  miners  an  opportunity  to  participate  as  parties  to  hearings  under  this 
subsection.  Commencement  of  proceedings  under  this  subsection  shall  not  operate 
as  a  stay  of  the  abatement  requirements  of  any  citation  issued  under  section 
11(a)  unless  the  Commission,  after  determining  that  the  operator  will  suffer 
irreparable  loss  or  damage  from  the  application  of  those  requirements,  so  orders, 
after  an  expedited  hearing. 

"(d)  (1)  No  person  shall  discharge  or  in  any  manner  discriminate  against  or 
interfere  with  the  exercise  of  the  statutory  rights  of  any  miner  because  such 
miner  has  filed  or  made  a  complaint  under  or  related  to  this  Act,  including  a 
complaint  notifying  his  labor  or  safety  representative  of  an  alleged  danger  or 
safety  or  health  violation  in  the  mine,  or  because  such  miner  has  instituted  or 
caused  to  be  instituted  any  proceeding  under  or  related  to  this  Act  or  has  testified 
or  is  about  to  testify  in  any  such  proceeding,  or  because  of  the  exercise  by  such 
miner  on  behalf  of  himself  or  others  of  any  statutory  right  afforded  by  this  Act, 
or  because  the  miner  has  refused  to  work  in  any  area  of  a  mine  from  which 
persons  must  be  withdrawn  and  prohibited  from  entering  pursuant  to  an  order 
under  section  12. 

"(2)  Any  miner  who  believes  that  he  has  been  discharged,  interfered  with,  or 
otherwise  discriminated  against  by  any  person  in  violation  of  paragraph  (1)  of 
this  subsection,  or  any  miner  who  has  not  received  compensation  due  under  sec- 
tion 24  or  who  has  been  deprived  of  any  right  created  by  or  under  sections 
5(b)(5)(B),  5(b)(6),  and  7(c)  may,  within  thirty  days  after  such  violation 
occurs,  file  a  complaint  with  the  Secretary  alleging  such  discrimination  or 
deprivation.  Upon  receipt  of  such  complaint,  the  Secretary  shall  cause  such 
investigation  to  be  made  as  the  Secretary  deems  appropriate.  If,  upon  such  in- 
vestigation, the  Secretary  determines  that  there  is  probable  cause  to  believe  that 
the  provisions  of  paragraph  (1)  of  this  subsection  have  been  violated,  or  that  a 
miner  has  not  received  compensation  due  under  section  24  or  has  been  deprived 
of  a  right  created  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and  7(c),  as  the 
case  may  be,  the  Secretary  shall  file  a  complaint  with  the  Commission  within 
ninety  days  after  such  determination  of  probable  cause,  and  the  Commission 
shall  immediately  serve  upon  the  alleged  violator  and  the  miner  notice  of  the 
allegation  of  such  discrimination  or  deprivation  and  a  proposed  order  granting 
appropriate  relief.  The  Commission  shall  afford  an  opportunity  for  a  hearing 
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(in  accordance  with  section  554  of  title  5,  United  States  Code,  bnt  without  regard 
to  subsection  (a)  (3)  of  such  section)  and  thereafter  shall  issue  an  order,  baaed 
upon  findings  of  fact,  affirming,  modifying,  or  vacating  the  proposed  order,  or 
directing  other  appropriate  relief;  and  such  order  shall  become  final  thirty  days 
after  its  issuance.  The  Commission  shall  have  authority  in  such  proceedings  to 
require  a  person  committing  a  violation  of  this  subsection  to  take  such  affirmative 
action  to  abate  the  violation  as  the  Commission  deems  appropriate,  including, 
but  not  limited  to,  the  rehiring  or  reinstatement  of  the  miner  to  his  former 
position  with  back  pay  and  interest. 

"(3)  Within  ninety  days  of  the  receipt  of  a  complaint  filed  under  paragraph 
(2)  of  this  subsection,  the  Secretary  shall  notify  the  miner  in  writing  of  the 
Secretary's  determination  as  to  whether  a  violation  has  occurred.  If  the  Secretary. 
upon  investigation,  determines  that  the  provisions  of  paragraph  (1)  of  this  sub- 
section have  not  been  violated,  or  that  there  lias  been  no  failure  to  provide 
compensation  dne  under  section  24,  or  that  there  has  been  no  deprivaton  of  a  right 
created  by  or  under  sections  5(b)  (5)  (B),  5(b)  (6),  and  7(c),  as  the  case  in B 
the  complainant,  shall  have  the  right,  within  thirty  days  of  notice4  of  the  Secre- 
tary's determination,  to  request  a  hearing  before  the  Commission,  and  the  Com- 
mission sh.:ll  conduct  a  hearing,  in  accordance  with  the  provisions,  of  paragraph 
(2)  pertaining  to  the  conduct  of  a  hearing,  on  such  complainant's  Charges.  When- 
ever an  order  is  issued  sustaining  the  miner's  charges  under  this  paragraph,  a  sum 
equal  to  the  aggregate  amount  of  all  costs  .and  expenses  (including  attorney's 
as  determined  by  the  Commission  to  have  been  reasonably  incurred  by  the 
miner  for,  or  in  connection  with,  the  institution  and  prosecution  of  such  proceed- 
ings, shall  he  assessed  against  the  person  committing  such  violation.  Proceedings 
under  this  section  shall  he  expedited  by  the  Commission.  Any  order  issued  by  the 
Commission  under  this  paragraph  shall  be  subject:  to  judicial  review  in  accord- 
ance with  section  14.  Violations  by  an  operator  of  paragraph  (1 )  of  this  subsection 
or  deprivation  by  an  operator  of  any  right  of  any  miner  created  by  or  under  sec- 
tion 5(b)  (5)  (B),  5(b)  (6),  7(c),  or  24  shall  be  a  violation  for  which  a  penalty 
may  be  assessed  under  section  KHaV 

"JUDICIAL    REVIEW 

"^ec.  14.  (a)  (1)  Any  person  adversely  affected  or  aggrieved  by  an  order  of  the 
Commission  issued  under  subsection  (c)  or  (d)  of  section  13  may  obtain  a  review 
of  such  order  in  any  United  States  court  of  appeals  for  the  circuit  in  which 
the  violation  is  alleged  to  have  occurred  or  where  the  operator  has  its  principal 
office,  or  in  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  by  filing 
in  such  court  within  sixty  days  following  the  issuance  of  such  order  a  written 
petition  praying  that  the  order  he  modified  or  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission  or  to 
the  Secretary,  whichever  is  appropriate,  and  to  the  other  parties,  and  thereupon 
the  Commission  or  the  Secretary,  whichever  is  appropriate,  shall  file  in  the  court 
the  record  in  the  proceeding  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  such  filing,  the  court  shall  have  jurisdiction  of  the  proceeding  and  of 
the  question  determined  therein,  and  shall  have  power  to  grant  such  temporary 
relief  or  restraining  order  as  it  deems  just  and  proper,  and  to  make  and  enter 
upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  record  a  decree 
affirming,  modifying,  or  setting  aside  in  whole  or  in  part,  the  order  of  the  Com- 
mission or  the  Secretary,  as  the  case  may  be,  and  enforcing  the  same  to  the  extent 
that  such  order  is  affirmed  or  modified.  The  commencement  of  proceedings  under 
this  subsection  shall  not,  unless  ordered  by  the  court,  operate  as  a  stay  of  the 
order  of  the  Commission  or  the  Secretary,  as  the  case  may  be. 

"(2)  In  the  case  of  an  order  of  the  Commission,  no  objection  that  has  not  been 
urged  before  the  Commission  shall  be  considered  by  the  court,  unless  the  failure 
or  neglect  to  urge  such  objection  shall  be  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Commission  with  respect  to  questions  of  fact,  if 
supported  by  substantial  evidence  on  the  record  considered  as  a  whole,  shall  be 
conclusive.  If  any  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  in  the  hearing  before  the  Commission,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the  Commission  and  to  be 
made  a  part  of  the  record.  The  Commission  may  modify  its  findings  as  to  the 
facts,  or  make  new  findings,  by  reason  of  additional  evidence  so  taken  and  filed, 
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and  it  shall  file  such  modified  or  new  findings,  which  findings  with  respect  to 
questions  of  fact,  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole,  shall  be  conclusive,  and  its  recommendations,  if  any,  for  the  modifica- 
tion or  setting  aside  of  its  original  order. 

"(3)  Upon  the  filing  of  the  record  with  it,  the  jurisdiction  of  the  court  shall  be 
exclusive  and  its  judgment  and  decree  shall  be  final  except  that  the  same  shall 
be  subject  to  review  by  the  Supreme  Court  of  the  United  States,  as  provided' 
in  section  1254  of  title  28,  United  States  Code.  Petitions  filed  under  this  subsection 
shall  be  heard  expeditiously. 

"(b)  The  Secretary  may  also  obtain  review  of  any  final  order  of  the  Commission 
by  filing  a  petition  for  such  relief  in  the  United  States  court  of  appeals  for  the 
circuit  in  which  the  alleged  violation  occurred  or  in  which  the  operator  has  its 
principal  office,  and  the  provisions  of  subsection  (a)  shall  govern  such  proceed- 
ings to  the  extent  applicable.  If  no  petition  for  review,  as  provided  in  subsection 
(a),  is  filed  within  sixty  days  after  service  of  the  Commission's  order,  the 
Commission's  findings  of  fact  and  order  shall  be  conclusive  in  connection  with 
any  petition  for  enforcement  which  is  filed  by  the  Secretary  after  the  expiration 
of  such  sixty-day  period.  In  any  such  case,  as  well  as  in  the  case  of  a  noncontested 
citation  or  notification  by  the  Secretary  which  has  become  a  final  order  of  the 
Commission  under  subsection  (a)  or  (b)  of  section  13,  the  clerk  of  the  court, 
unless  otherwise  ordered  by  the  court,  shall  forthwith  enter  a  decree  enforcing 
the  order  and  shall  transmit  a  copy  of  such  decree  to  the  Secretary  and  the  oper- 
ator named  in  the  petition.  In  any  contempt  proceeding  brought  to  enforce  a 
decree  of  a  court  of  appeals  entered  pursuant  to  this  subsection  or  subsection  (a) , 
the  court  of  appeals  may  assess  the  penalties  provided  in  section  16,  in  addition  to 
invoking  any  other  available  remedies. 

"(c)  The  Secretary  may  institute  a  civil  action  for  relief,  including  a  perma- 
nent or  temporary  injunction,  restraining  order,  or  any  other  appropriate  order 
in  the  district  court  of  the  United  States  for  the  district  in  which  a  mine  is 
located  or  in  which  the  operator  of  such  mine  has  his  principal  office,  whenever 
such  operator  or  his  agent  (1)  violates  or  fails  or  refuses  to  comply  with  any 
order  issued  under  section  12,  or  (2)  interferes  with,  hinders,  or  delays  the  Secre- 
tary or  his  authorized  representative,  of  the  Secretary  of  Health,  Education, 
and  Welfare  or  his  authorized  representative,  in  carrying  out  the  provisions  of 
the  Act,  or  (3)  refuses  to  admit  such  representatives  to  the  mine,  or  (4)  refuses 
to  permit  the  inspection  of  the  mine,  or  the  investigation  of  an  accident  or  occu- 
pational disease  occurring  in,  or  connected  with,  such  mine,  or  (5)  refuses  to 
furnish  any  information  or  report  requested  by  the  Secretary  or  the  Secretary 
of  Health,  Education,  and  Welfare  in  furtherance  of  the  provisions  of  this  Act, 
or  (6)  refuses  to  permit  access  to,  and  copying  of,  such  records  as  the  Secre- 
tary or  the  Secretary  of  Health,  Education,  and  Welfare  determines  necessary 
in  carrying  out  the  provisions  of  this  Act.  The  court  shall  have  jurisdiction  to 
provide  such  relief  as  may  be  appropriate.  Temporary  restraining  orders  shall 
be  issued  in  accordance  with  rule  65  of  the  Federal  Rules  of  Civil  Procedure 
except  that  the  time  limit  in  such  orders,  when  issued  without  notice,  shall  be 
seven  days  from  the  date  of  entry.  Except  as  otherwise  provided  herein,  any 
relief  granted  by  the  court  toenforce  an  order  under  clause  (1)  of  this  sub- 
section shall  continue  in  effect  until  the  completion  or  final  termination  of  all 
proceedings  for  review  of  such  order  under  this  Act,  unless,  prior  thereto,  the 
district  court  granting  such  relief  sets  it  aside  or  modifies  it.  In  any  action 
instituted  under  this  subsection  to  enforce  an  order  issued  by  the  Secretary  after 
a  public  hearing  in  accordance  with  section  551  of  title  5  of  the  United  States 
Code,  the  findings  of  the  Commission  or  the  Secretary,  as  the  case  may  be,  if 
supported  by  substantial  evidence  on  the  record  considered  as  a  whole,  shall  be 
conclusive. 

"representation  in  civil  litigation 

"Sec.  15.  Except  as  provided  in  section  518(a)  of  title  28,  United  States  Code, 
relating  to  litigation  before  the  Supreme  Court,  the  Solicitor  of  Labor  may 
appear  for  and  represent  the  Secretary  in  any  civil  litigation  brought  under  this 
Act  but  all  such  litigation  shall  be  subject  to  the  direction  and  control  of  the 
Attorney  General. 

"penalties 

"Sec.  16.  (a)  Any  operator  who  violates  a  safety  or  health  standard  prescribed 
by  or  under  this  Act,  or  any  of  the  requirements  of  section  8,  or  any  rule,  order, 
or  regulation  promulgated  pursuant  to  this  Act,  may  be  assessed  a  civil  penalty 
of  not  more  than  $1,000  for  each  such  violation. 
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"(b)  Any  operator  who  fails  to  correct  a  violation  for  which  a  citation  has 
been  issued  under  section  11  (a)  within  the  period  permitted  for  its  correction 
(winch  period  shall  not  end  until  the  entry  of  a  final  order  by  the  Commission, 
in  the  case  of  any  review  proceedings  under  section  18  initiated  by  the  operator 
wherein  the  Commission  orders,  after  an  expedited  hearing,  the  suspension  of 
the  abatement  requirements  of  the  citation  after  determining  that  the  operator 
will  suffer  irreparable  loss  or  damage  from  the  application  of  those  requirements, 
or  until  the  entry  of  an  order  of  the  court,  in  the  case  of  any  review  proceed- 
ings under  section  14  initiated  by  the  operator  wherein  the  court  orders  the  sus- 
pension of  the  abatement  requirements  of  the  citation)  shall  be  assessed  a  civil 
penalty  of  not  more  than  $1,000  for  each  day  during  which  BUCh  failure  or  viola- 
tion continues. 

"(c)  Whenever  a  corporate  operator  violates  a  safety  or  health  standard 
prescribed  by  or  under  this  Act.  or  any  rule,  order,  or  regulation  promulgated 
pursuant  to  this  Act.  any  director,  officer,  or  agent  of  such  corporation  who  know- 
ingly authorized,  ordered,  or  carried  out  such  violation  shall  be  subject  to  the 
same  civil  penalties,  fines,  and  Imprisonment  that  may  be  imposed  upon  a  person 
under  subsection   (a),    (b),    (d).   (e),   (f).  or  (g)   of  this  section. 

I"(d)  Any  operator  who  willfully  violates  a  safety  or  health  standard  prescribed 
by  or  under  this  Act.  or  any  rule,  order,  or  regulation  promulgated  pursuant  to 
this  Act.  shall  1m-  assessed  a  civil  penally  of  not  more  than  $10,000. 

"(e)  Any  operator  who  willfully  violates  a  safety  or  health  standard  prescribed 
by  or  under  this  Act.  or  any  rule,  order,  or  regulation  promulgated  pursuant  to 
this  Act,  and  that  violation  causes  death  to  any  individual,  shall,  upon  convic- 
tion, he  punished  by  a  fine  of  not  more  than  $25,000  or  imprisonment  for  not 
more  than  one  year,  or  both. 

"(f)  Any  person  who  gives  unauthorized  advance  notice  of  any  inspection  to 
be  conducted  under  this  Act  shall,  upon  conviction,  be  punished  by  a  fine  of  not 
more  than  $1,000  or  by  imprisonment  for  not  more  than  six  months,  or  both. 

"(g)  Whoever  knowingly  makes  any  false  statement,  representation,  or  certifi- 
cation in  any  publication,  record,  report,  plan,  or  other  document  filed  or  required 
to  be  maintained  pursuant  to  this  Act  shall,  upon  conviction,  be  punished  by  a 
fine  of  not  more  than  $1,000,  or  by  imprisonment  for  not  more  than  six  months. 
or  by  both. 

"(h)  Any  operator  who  violates  any  of  the  posting  requirements,  as  prescribed 
under  the  provisions  of  this  Act,  shall  be  assessed  a  civil  penalty  of  up  to  $o00 
for  each  violation. 

"(i)  Any  miner  who  willfully  violates  the  mandatory  safety  standards  relat- 
ing to  smoking  or  the  carrying  of  smoking  materials,  matches,  or  lighters  shall 
be  subject  to  a  civil  penalty  assessed  by  the  Commission  of  not  more  than  $250 
for  each  occurrence  of  such  violation. 

"(j)  The  Commission  shall  have  authority  to  assess  all  civil  penalties  pro- 
vided in  this  Act.  In  assessing  civil  monetary  penalties  the  Commission  shall  give 
due  consideration  to  the  gravity  of  the  violation,  the  good  faith  of  the  person 
charged,  the  history  of  previous  violations,  and  the  appropriateness  of  the  penalty 
with  respect  to  the  size  of  the  business  of  any  mine  operator  being  charged :  Pro- 
vided, That,  in  proposing  civil  penalties  under  this  Act.  the  Secretary  may  rely 
upon  a  summary  review  of  the  information  available  to  him  and  shall  not  be  re- 
quired to  make  findings  of  fact  concerning  the  above  factors. 

"(k)  Civil  penalties  owed  under  this  Act  shall  be  paid  to  the  Secretary  for 
deposit  into  the  Treasury  of  the  United  States  and  shall  accrue  to  the  United 
States  and  may  be  recovered  in  a  civil  action  in  the  name  of  the  United  States 
brought  in  the  United  States  district  court  for  the  district  where  the  violation 
is  alleged  to  have  occurred  or  where  the  employer  resides  or  maintains  a  place 
of  business. 

"effect  on  state  laws 

"Sec.  17.  (a)  Nothing  in  this  Act  shall  prevent  any  State  agency  or  court  from 
exercising  enforcement  or  other  authority  under  the  State  law  to  protect  the 
public  health  and  welfare. 

"(b)  Nothing  in  this  Act  shall  prevent  any  State  from  carrying  out  a  program 
(independent  of  or  in  conjunction  with  the  program  developed  under  section 
10(b))  of  education  and  training  in  the  field  of  safety  and  health  in  mines  sub- 
ject to  this  Act,  or  any  program  of  consultation,  gathering  and  compilation  of 
statistics,  or  research  and  development  of  technology  in  such  field. 
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"the  federal  metal  and  nonmetallic  mine  safety  and  health  commission 

"Sec.  18.  (a)  The  Federal  Metal  and  Nonmetallic  Mine  Safety  and  Health 
Commission  is  hereby  established.  The  Commission  shall  consist  of  three  mem- 
bers, appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate 
from  among  persons  who  by  reason  of  training,  education,  or  experience  are 
qualified  to  carry  out  the  functions  of  the  Commission  under  this  Act.  The  Presi- 
dent shall  designate  one  of  the  members  of  the  Commission  to  serve  as 
Chairman. 

"(b)  The  terms  of  the  members  of  the  Commission  shall  be  six  years,  except 
that- 
'll) members  of  the  Commission,  first  taking  office  after  the  date  of 
enactment  of  the  Mine  Safety  and  Health  Act  of  1977,  shall  serve,  as 
designated  by  the  President  at  the  time  of  appointment,  one  for  a  term  of 
two  years,  one  for  a  term  of  four  years,  and  one  for  a  term  of  six  years ; 
and 

"(2)  a  vacancy  caused  by  the  death,  resignation,  or  removal  of  any  mem- 
ber prior  to  the  expiration  of  the  term  for  which  he  was  appointed  shall  be 
filled  only  for  the  remainder  of  such  unexpired  term. 
Any  member  of  the  Commission  may  be  removed  by  the  President  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office. 

"(3)  The  Chairman  shall  be  responsible  on  behalf  of  the  Commission  for  the 
administrative  operations  of  the  Commission.  The  Commission  shall  appoint 
such  employees  as  it  deems  necessary  to  assist  in  the  performance  of  the  Com- 
mission's functions  and  to  fix  their  compensation  in  accordance  with  the  pro- 
visions of  chapter  51  and  subchapter  III  of  chapter  53  of  title  5,  United  States 
Code,  relating  to  classification  and  general  pay  rates.  The  Commission  shall  ap- 
point such  hearing  examiners  as  it  deems  necessary  to  carry  out  the  functions 
of  the  Commission.  Assignment,  removal,  and  compensation  of  hearing  examiners 
shall  be  in  accordance  with  sections  3105,  3344,  5362,  and  7521  of  title  5,  United 
States  Code. 

"(c)  Two  members  of  the  Commission  shall  constitute  a  quorum  and  official 
action  can  be  taken  only  on  the  affirmative  vote  of  at  least  two  members. 

"(d)  A  hearing  examiner  appointed  by  the  Commission  to  hear  matter  under 
this  Act  shall  hear,  and  make  a  determination  upon,  any  proceeding  instituted 
before  the  Commission  and  any  motion  in  connection  therewith,  assigned  to  such 
hearing  examiner  by  the  Commission,  and  shall  make  a  report  of  any  such 
determination  which  constitutes  his  final  disposition  of  the  proceedings.  The 
report  of  the  hearing  examiner  shall  become  the  final  order  of  the  Commission 
within  thirty  days  after  its  issuance,  unless  within  such  period  any  member  of 
the  Commission  has  directed  that  such  report  shall  be  review  by  the  Commission. 

"(e)  (1)  Section  5314  of  title  5,  United  States  Code,  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph  : 

"'(64)  Chairman,  Federal  Metal  and  Nonmetallic  Mine  Safety  and  Health 
Commission'. 

"(2)  Section  5315  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph : 

"'(108)  Members,  Federal  Metal  and  Nonmetallic  Mine  Safety  and  Health 
Commission'. 

"  (3)  The  principal  office  of  the  Commission  shall  be  in  the  District  of  Columbia. 
Whenever  the  Commission  deems  that  the  convenience  of  the  public  or  of  the 
parties  may  he  promoted,  or  delay  or  expense  may  be  minimized,  it  may  hold 
hearings  or  conduct  other  proceedings  at  any  other  place. 

"(4)  Every  official  act  of  the  Commission  shall  be  entered  of  record,  and  its 
hearings  and  records  shall  be  open  to  the  public.  The  Commission  is  authorized 
to  make  such  rules  as  are  necessary  for  the  orderly  transaction  of  its  proceedings. 
Unless  the  Commission  has  adopted  a  different  rule,  its  proceedings  shall  be  in 
accordance  with  the  Federal  Rules  of  Civil  Procedure. 

"(5)  The  Commission  may  order  testimony  to  be  taken  by  deposition  in  any 
proceeding  pending  before  it  at  any  stage  of  such  proceeding.  Any  person  may 
be  compelled  to  appear  and  depose,  and  to  produce  books,  papers,  or  documents, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and  testify  and 
produce  like  documentary  evidence  before  the  Commission.  Witnesses  whose 
depositions  are  taken  under  this  paragraph,  and  the  persons  taking  such  deposi- 
tions, shall  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts 
of  the  United  States. 
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"(6)  For  the  purpose  of  any  proceeding  before  the  Commission,  the  provisions 
of  section  11  of  the  National  Labor  Relations  I'.S.C.  161)  are  hereby 

made  applicable  to  the  jurisdiction  and  powers  of  the  Commission. 

"ASSISTANT    SECRETARY    FOR    MINE    SAFETY    AND    IIEALTH 

0.  19.  (a)  There  is  established  in  the  Department  of  Labor  an  office  of  the 
Assistant  Secretary  for  Mine  Safety  and  Health,  which  shall  he  filled  I  y  ap- 
pointment by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
The  Secretary  shall  carry  out  his  functions  under  this  Act  (except  section 
5(8  )<:•»)  and  section  22  <c) )  through  the  Assistant  Secretary  for  Mine  Safety  and 
Health. 

"(1))  Section  5:>13  of  title  5.  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph  : 

"  '(109)  Assistant  Secretary  for  Mine  Safety  and  Health.' 

M  ADVISORY    COMMITTEE 

"Sec  20.  (a)(1)  There  is  hereby  established  a  N  Ldvisory  Committee 

on  Metiil  and  Nonmetallic  Mine  Safety  and  Health  consisting  of  twelve  mem- 
bers appointed  by  the  Secretary,  four  of  whom  are  t»>  be  designated  by  0 
retary   of  Health,   Education,   and   Welfare  and   ti n  try   of  the  Interior, 

without    regard    to    the    provisions    Of    title    .">,    United    States    Code,    governing 
appointments  in  the  competitive  service,  and  composed  of  representatives  of 
gement,  lahor.  metal  and  nonmetallic  mine  health  and  safety  professions, 
of  the  public  The  S  shall  dee  dc  of  the  public  memo* 

Chairman.  The  members  shall  he  upon  the  hasis  of  their  experience  and 

competence  in  the  field  of  metal  and  nonmetallic  mine  health  and  saf< 

"i2i  The  Committee  shall  advise,  consult  with,  and  make  recommendati 
the  Secretary,  the  Secretary  of  Health.  Education,  and  Welfare,  and  the 
retary  of  the  Interior  on  matters  relating  it.  the  administration  of  this  Act.  The 
littee  shall  hold  no  fewer  that  two  n  b  calendar  year.  All 

meetings  of  the  Committee  shall  he  open  to  the  public  and  a  transcript  shall  be 
and  made  available  for  public  inspection. 

"(3)  The  members  of  the  Committee  shall  be  compensated  in  accordance  with 
the  provisions  of  section  8109  of  line  ."..  United  States  Code. 

"(4)  The  Secretary  shall  furnish  to  the  Committee  an  executive  secretary  and 
such  secretarial,  clerical,  and  other  services  as  are  deemed  necessary  to  the 
conduct  of  its  business. 

"PUBLICATION,     ANNUAL    BEPORT,    AND    REGULATIONS 

"Sec.  21  (a)  The  Secretary,  the  Secretary  of  Health,  Education,  and  Welfare, 
and  the  Secretary  of  the  Interior  are  authorized  to  compile,  analyze,  and  publish, 
either  in  summary  or  detailed  form,  all  reports  or  information  obtained  under 
this  Act. 

"(b)  The  Secretary  shall  transmit  to  the  Congress  no  later  than  February  1 
of  each  year  a  report  on  the  administration  of  this  Act,  including  the  progress 
toward  achieveing  the  purposes  of  this  Act,  the  needs  and  requirements  in  the 
field  of  metal  and  nonmetallic  mine  safety,  any  other  relevant  information  C  in- 
cluding information  regarding  health  and  safety  standards  established  under 
section  5.  and  a  summary  of  inspection  and  enforcement  activity  undertaken, 
and  analysis  and  evaluation  of  research  activities),  and  recommendations  for 
additional  legislation. 

"(c)  The  Secretary,  the  Secretary  of  Health,  Education,  and  Welfare,  and  the 
Secretary  of  the  Interior  shall  each  prescribe  such  rules  and  regulations  as  he 
may  deem  necessary  to  carry  out  his  responsibilities  under  this  Act,  including 
rules  and  regulations  dealing  with  the  inspection  of  a  mine  subject  to  this  Act. 

"transfer  matters 

"Sec.  22.  (a)  The  functions  of  the  Secretary  of  the  Interior  under  this  Act  (as 
this  Act  was  in  effect  immediately  prior  to  the  effective  date  of  section  2  of  the 
Mine  Safety  and  Health  Act  of  1977)  are  transferred  to  the  Secretary,  except 
those  which  are  transferred  to  the  Commission  or  to  the  Secretary  of  Health, 
Education,  and  Welfare  or  which  remain  as  functions  of  the  Secretary  of  the 
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Interior  under  this  Act  (as  in  effect  on  the  effective  date  of  section  2  of  the  Mine 
Safety  and  Health  Act  of  1977) . 

"(b)  (1)  All  unexpended  balances  of  appropriations,  personnel  property,  rec- 
ords, obligations,  and  commitments  which  are  used  primarily  with  respect  to  any 
function  transferred  under  the  provisions  of  subsection  (a)  of  this  section  to  the 
Secretary  shall  be  transferred  to  the  Department  of  Labor.  The  transfer  of 
personnel  pursuant  to  this  paragraph  shall  be  without  reduction  in  classifica- 
tion or  compensation  for  one  year  after  such  transfer,  except  that  the  Secretary 
shall  have  full  authority  to  assign  personnel  during  such  one-year  period  in 
order  to  efficiently  carry  out  functions  transferred  to  him  under  this  section. 

"(2)  All  orders,  decisions,  determinations,  rules,  regulations,  permits,  con- 
tracts certificates,  licenses,  and  privileges  (A)  which  have  been  issued,  made, 
granted,  or  allowed  to  become  effective  in  the  exercise  of  functions  which  are 
transferred  under  this  section  by  any  department  or  agency,  any  functions  of 
which  are  transferred  by  this  section,  and  (B)  which  are  in  effect  at  the  time 
this  section  takes  effect,  shall  continue  in  effect  according  to  their  terms  until 
modified,  terminated,  superseded,  set  aside,  or  repealed  by  the  Secretary,  the 
Commission,  the  Secretary  of  Health,  Education,  and  Welfare,  by  any  court  of 
competent  jurisdiction,  or  by  operation  of  law. 

"(3)  The  provisions  of  this  section  shall  not  affect  any  proceedings  pending 
at  the  time  this  section  takes  effect  before  any  department  or  agency,  functions 
of  which  are  transferred  by  this  section;  except  that  such  proceedings,  to  the 
extent  that  they  relate  to  functions  so  transferred,  shall  be  continued  before  the 
Secretary  or  the  Commission.  Orders  shall  be  issued  in  such  proceedings,  ap- 
peals shall  be  taken  therefrom,  and  payments  shall  be  made  pursuant  to  such 
orders,  as  if  this  section  had  not  been  enacted ;  and  orders  issued  in  any  such 
proceedings  shall  continue  in  effect  until  modified,  terminated,  superseded,  or 
repealed  by  the  Secretary,  the  Commission,  by  a  court  of  competent  jurisdiction, 
or  by  operation  of  law. 

"(4)  The  provisions  of  this  section  shall  not  affect  suits  commenced  prior  to 
the  date  this  section  takes  effect  and  in  all  such  suits  proceedings  shall  be  had, 
appeals  taken,  and  judgments  rendered,  in  the  same  manner  and  effect  as  if  this 
section  had  not  been  enacted ;  except  that  if  before  the  date  on  which  this  sec- 
tion takes  effect,  any  department  or  agency  (or  officer  thereof  in  his  official 
capacity)  is  a  party  to  a  suit  involving  functions  transferred  to  the  Secretary, 
then  such  suit  shall  be  continued  by  the  Secretary.  No  cause  of  action,  and  no 
suit  action,  or  other  proceeding,  by  or  against  any  department  or  agency  (or 
officer  thereof  in  his  official  capacity)  functions  of  which  are  transferred  by  this 
section,  shall  abate  by  reason  of  the  enactment  of  this  section.  Causes  of  actions, 
suits,  actions,  or  other  proceedings  may  be  asserted  by  or  against  the  United 
States  or  the  Secretary  as  may  be  appropriate  and.  in  any  litigation  pending  when 
this  section  takes  effect,  the  court  may  at  any  time,  on  its  own  motion  or  that 
of  any  party,  enter  an  order  which  will  give  effect  to  the  provisions  of  this 
paragraph. 

"(c)  In  making  a  determination  under  section  5(a)  (3)  of  this  Act  of  which  of 
the  occupational  health  and  safety  standards  promulgated  under  section  6  of  the 
Occupational  Safety  and  Health  Act  of  1970  pertain  to  the  milling  of  minerals  in 
mines  subject  to  this  Act,  including  a  determination  of  what  constitutes  mineral 
milling  for  purposes  of  section  3(a)  (2),  the  Secretary  shall  give  due  considera- 
tion to  the  convenience  of  administration  resulting  from  the  delegation  to  one 
Assistant  Secretary  of  all  authority  with  respect  to  the  health  and  safety  of 
miners  employed  at  one  physical  establishment. 

"(d)  For  purposes  of  this  section,  (1)  the  term  'function  includes  power  and 
duty,  and  (2)  the  transfer  of  a  function,  under  any  provision  of  law,  of  any 
agency  or  the  head  of  a  department  shall  also  be  a  transfer  of  all  functions  under 
such  law  which  are  exercised  by  any  officer  or  officer  of  such  agency  or 
department. 

"research  and  related  activities 

"Sec.  23.  (a)  (1)  The  Secretary  of  Health.  Education,  and  Welfare  and  the 
Secretary  of  the  Interior,  as  appropriate,  after  consultation  with  the  Secretary 
and  with  other  appropriate  Federal  departments  or  agencies,  shall  conduct 
(directly  or  by  grants  or  contracts)  research,  experiments,  and  demonstrations 
relating  to  safety  and  health  in  mines  subject  to  this  Act  including  studies  of 
lung  and  respiratory  diseases  and  carcinogenic  substances,  and  studies  of  psy- 
chological factors  involved,  and  reacting  to  innovative  methods,  techniques,  and 
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approaches  for  dealing  with  safety  and  health  problems  associated  with  mines 
subject  to  this  Act. 

"(2)  The  Secretary  shall  coordinate,  as  he  deems  appropriate,  any  research, 
experiments,  or  demonstrations  under  this  Act  conducted  by  the  Seecrefary  of 
Health,  Education,  and  Welfare  and  the  Secretary  of  the  Interior. 

"(b)  Activities  under  subsection  (a)  in  the  field  of  mine  health,  including  re- 
search related  to  the  development  of  personal  protective  equipment,  shall  be 
carried  out  by  the  Secretary  of  Health,  Education,  and  Mel  fa  re.  and  activities 
under  subsection  (a)  in  the  field  of  mine  safety  shall  be  carried  out  by  the 
Secretary  of  the  Interior. 

"(c)  Within  two  years  after  the  date  of  enactment  of  the  Mine  Safety  and 
Health  Act  of  1077.  and  annually  thereafter,  the  Secretary  of  Health.  Education, 
and  Welfare  shall  conduct  and  publish  industrywide  studies  of  the  effect  of 
chronic  or  low-level  exposure  to  mine  materials,  processes,  and  stresses  on  the 
potential  for  illness,  disease,  or  loss  of  functional  capacity  in  aging  adults. 

"(d)  The  Secretary  of  Health,  Education,  and  Welfare  shall  from  time  to 
time  consult  with  the  Secretary  in  order  to  develop  specific  plans  for  such 
research,  demonstrations,  and  experiments  as  are  necessary  to  produce  criteria, 
including  criteria  identifying  toxic  substances,  enabling  the  Secretary  to  meet 
his  responsibilities  for  the  formulation  of  safety  and  health  standards  under 
this  Act;  and  the  Secretary  of  Health.  Education,  and  Welfare,  on  the  basis  of 
such  research,  demonstrations,  and  experiments  and  any  other  information  avail- 
able to  him,  shall  develop  and  publish  at  least  annually  such  criteria  as  will 
effectuate  the  purposes  of  this  act. 

"(e)  The  Secretary  of  Health,  Education,  and  Welfare,  on  the  basis  of 
research,  demonstrations,  and  experiments,  and  any  other  information  avail- 
able to  him.  shall  develop  criteria  dealing  with  toxic  materials  and  harmful 
physical  agents  and  substances  which  will  describe  exposure  levels  that  are  safe 
for  various  periods  Of  employment  in  mines  subject  to  this  Act,  including  but  not 
limited  to  the  exposure  levels  at  which  no  miner  will  suffer  impaired  health 
or  functional  capacities  or  diminished  life  expectancy  as  a  result  of  his  work 
experience. 

"(f)  The  Secretary  of  Health.  Education,  and  Welfare  shall  also  conduct 
special  research,  experiments,  and  demonstrations  relating  to  safety  and  health 
in  mines  subject  to  this  act  as  are  necessary  to  explore  new  problems,  including 
those  created  by  new  technology  in  mine  safety  and  health,  which  may  require 
ameliorative  action  beyond  that  which  is  otherwise  provided  for  in  the  operating 
provisions  of  this  act.  The  Secretary  of  Health,  Education,  and  Welfare  shall 
also  conduct  research  into  the  motivational  and  behavioral  factors  relating  to 
the  field  of  mine  safety  and  health. 

"(g)  The  Secretary  of  Health.  Education,  and  Welfare,  in  order  to  comply 
with  his  responsibilities  under  subsection  (d),  and  in  order  to  develop  needed 
information  regarding  potentially  toxic  substances  or  harmful  physical  agents, 
may  prescribe  regulations  requiring  employers  to  measure,  record,  and  make 
reports  on  the  exposure  of  miners  to  substances  or  physical  agents  which  the 
Secretary  of  Health,  Education,  and  Welfare  reasonably  believes  may  endanger 
the  health  or  safety  of  miners.  The  Secretary  of  Health.  Education,  and  Welfare 
also  is  authorized  to  establish  such  programs  of  medical  examinations  and  tests 
as  may  be  necessary  for  determining  the  incidence  of  occupational  illnesses  and 
the  susceptibility  of  miners  to  such  illnesses.  Nothing  in  this  or  any  other 
provision  of  this  act  shall  be  deemed  to  authorize  or  require  medical  examina- 
tion, immunization,  or  treatment  for  those  who  object  thereto  on  religious 
grounds,  except  where  such  is  necessary  for  the  protection  of  the  health  or 
safety  of  others.  Upon  the  request  of  any  operator  who  is  required  to  measure 
and  record  exposure  of  miners  to  substances  or  physical  agents  as  provided 
under  this  act,  the  Secretary  of  Health,  Education,  and  Welfare  shall  furnish 
full  financial  or  other  assistance  to  such  employer  for  the  purpose  of  defraying 
any  additional  expense  incurred  by  him  in  carrying  out  the  measuring  and 
recording  as  provided  in  this  subsection. 

"(h)  The  Secretary  of  Health.  Education,  and  Welfare  shall  publish  within 
six  months  after  the  enactment  of  the  Mine  Safety  and  Health  Act  of  1977 
and  thereafter  as  needed  but  at  least  annually  a  list  of  all  known  toxic  substances 
and  physical  agents  occurring  or  found  in  mines  subject  to  this  act  by  generic 
family  or  other  useful  grouping,  and  the  concentrations  at  which  such  toxicity  is 
known  to  occur.  He  shall  determine  following  a  written  request  by  any  operator 
or  authorized  representative  of  miners,  specifying  with  reasonable  particularity 
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the  grounds  on  which  the  request  is  made,  whether  any  substance  or  agent 
normally  found  in  the  mine  has  potentially  toxic  effects  in  such  concentrations  as 
used  or  found ;  and  shall  submit  such  determination  both  to  operators  and 
affected  miners  as  soon  as  possible.  Upon  request  of  any  individual  for  such 
determination  under  this  subsection,  his  name  and  the  names  of  individual 
miners  referred  to  in  such  request  shall  appear  on  any  record  published, 
released,  or  made  available  under  this  act.  If  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  determines  that  any  substance  is  potentially  toxic  or  harm- 
ful at  the  concentrations  in  which  it  is  used  or  found  in  a  mine,  and  such 
substance  is  not  covered  by  a  safety  or  health  standard  promulgated  under 
section  5,  the  Secretary  of  Health,  Education,  and  Welfare  shall  immediately 
submit  such  determination  to  the  Secretary,  together  with  all  pertinent  criteria, 
"(i)  The  Secretary  of  Health,  Education,  and  Welfare  is  authorized  to  make 
investigations  and  question  operators  and  miners  as  provided  in  section  7  of  this 
act,  and  have  access  to  all  records  pertaining  to  employee  exposures,  and  to 
make  medical  examinations  available  to  miners  exposed  to  health  and  safety 
hazards  in  mines  subject  to  this  act,  in  order  to  carry  out  his  functions  and 
responsibilities  under  this  section.  The  results  of  such  medical  examinations 
shall  be  made  available  to  the  miner  and  his  authorized  representative. 

"(j)  The  Secretary  is  authorized  to  enter  into  contracts,  agreements,  or  other 
arrangements  with  appropriate  public  agencies  or  private  organizations  for 
the  purpose  of  conlucting  studies  relating  to  his  responsibilities  under  this  act. 
In  carrying  out  his  responsibilities  under  this  subsection,  the  Secretary  shall 
cooperate  with  the  Secretary  of  Health,  Education,  and  Welfare,  the  Secretary 
of  the  Interior,  and  any  other  appropriate  administrative  head  of  any  agency 
of  the  United  States,  in  order  to  avoid  any  duplication  of  efforts  under  this 
section. 

"(k)  In  carrying  out  his  responsibilities  under  this  act,  the  Secretary  is 
authorized  to — 

"(1)  use,  with  the  consent  of  any  Federal  agency,  the  services,  facilities, 
and  personnel  of  such  agency,  with  or  without  reimbursement,  and  with 
the  consent  of  any  State  or  political  subdivision  thereof,  accept  and  use  the 
services,  facilities,  and  personnel  of  any  agency  of  such  State  or  subdivision 
with  reimbursement ;  and 

"(2)  employ  experts  and  consultants  or  organizations  thereof  as  author- 
ized by  section  3109  of  title  5,  United  States  Code,  except  that  contracts  for 
such  employment  may  be  renewed  annually ;   compensate  individuals   so 
employed  at  rates  not  in  excess  of  the  rate  specified  at  the  time  or  service 
for  grade  GS-18  under  section  5332  of  title  5,  United  States  Code,  including 
traveltime,  and  allow  them  while  away  from  their  homes  or  regular  places 
of  business,  travel  expenses  (including  per  diem  in  lieu  of  subsistence)  as 
authorized  by  section  5703  of  title  5,  United  States  Code,  for  persons  in 
the  Government  service  employed  intermittently,  while  so  employed. 
"(1)  Information  obtained  by  the  Secretary,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  and  the  Secretary  of  the  Interior  under  this  section  shall  be 
disseminated  by  the  Secretary  to  operators  of  mines  subject  to  this  act  and 
miners  and  organizations  thereof. 

"(m)  The  functions  of  the  Secretary  of  Health,  Education,  and  Welfare  under 
this  Act  shall,  to  the  extent  feasible,  be  delegated  to  the  Director  of  the  National 
Institute  for  Occupational  Safety  and  Health  established  by  section  22  of  the 
Occupational  Safety  and  Health  Act  of  1970. 

"entitlement  of  miners 

"Sec.  24.  If  a  mine  or  area  of  a  mine  is  closed  by  an  order  issued  under  section 
12,  all  miners  who  are  idled  as  a  result  of  such  order  including  any  miner  who 
refuses  to  work  in  any  area  of  a  mine  from  which  persons  must  be  withdrawn  and 
prohibited  from  entering  pursuant  to  such  an  order,  in  cases  where  the  operator 
fails  or  refuses  to  comply  with  such  order,  shall  be  entitled  (except  as  provided 
in  section  12(f)  and  section  12(g) )  to  full  compensation  by  the  operator  at  their 
regular  rates  of  pay  for  the  period  they  are  idled,  but  for  not  more  than  one 
week. 

"confidentiality  of  trade  secrets 

"Sec  25.  All  information  reported  to  or  otherwise  obtained  by  the  Secretary  or 
his  representative  in  connection  with  any  inspection  or  proceeding  under  this  Act 
which  contains  or  which  might  reveal  a  trade  secret  referred  to  in  section  1905 
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of  title  18  of  the  United  States  Code  shall  be  considered  confidential  for  the  pur- 
pose of  that  section,  except  that  such  information  may  be  disclosed  to  other  officers 
or  employees  concerned  with  carrying  out  this  Act  or  when  relevant  In  any 
proceeding  under  this  Act.  In  any  such  proceeding  the  Secretary,  the  Commission, 
or  the  court  shall  issue  such  orders  as  may  be  appropriate  to  protect  the  con- 
fidentiality of  trade  secrets. 

"REPORT  OF  COMMENCEMENT  OF  OPERATION  OF  A  MINE 

"Sec  26.  Each  operation  of  a  mine  subject  to  this  Act  who  employs  three  or 
more  miners  shall  report  any  commencement,  after  the  effective  date  of  section 
2  of  the  Mine  Safety  and  Health  Act  of  1977,  of  operations  in  such  mine  to  the 
Secretary. 

"economic  assistance  to  small  mine  operators 

"Sec  27.  (a)  Section  7(b)  of  the  Small  Business  Act  (15  U.S.C.  636(b))  is 
amended — 

"(1)  by  striking  out  the  period  at  the  end  of  paragraph  (8)  and  inserting 
in  Ilea  thereof  ' ;  and' ;  and 

"(2)   by  adding  after  paragraph   (8)  a  new  paragraph  as  follows: 
"'(9)   to  make  such  loans   (cither  directly  or  in  cooperation  with  banks 
or  other  lending  institutions  through  agreements  to  participate  on  an  im- 
mediate or  deferred    basis)    as   the   Administration  may   determine   to   be 
necessary  or  appropriate  to  assist  any  small  business  concern,  which  is  an 
operator  of  a  mine  as  defined  In  the  Federal  Metal  and  Nonrnetallic  Mine 
Safety  Act  and  which  is  subject  to  that  Act;  in  effecting  additions  to  or 
alterations   in   the  equipment,   facilities,   or  methods  of  operation   of  such 
business  in  order  to  comply  with  the  applicable  standards  promulgated  pur- 
suant to  section  S  of  the  Federal  Metal  and  Nonrnetallic  Mine  Safety  Act, 
if  the  Administration  determines  that  such  concern  is  likely  to  suffer  sub- 
stantial economic  injury  without  assistance  under  this  paragraph. ' 
"(b)  The  third  sentence  of  section  7(b)  of  the  Small  Business  Act  (15  IT.S.C. 
636(b) )  is  amended  by  striking  out  'or  (8)'  and  inserting  in  lieu  thereof  '(8),  or 
(9)'. 

"(c)  Section  4(c)(1)  of  the  Small  Business  Act  (15  U.S.C.  633(c)(1))  is 
amended  by  inserting  '7(b)  (0),'  after  '7(b)  (8),'. 

"(d)  Loans  may  also  be  made  or  guaranteed  for  the  purposes  set  forth  in  sec- 
tion 7(b)  (9)  of  the  Small  Business  Act  (as  added  by  the  amendments  made  by 
subsection  (a ) )  pursuant  to  the  provisions  of  section  202  of  the  Public  Works  and 
Economic  Development  Act  of  1905. 

"AUTHORIZATION    OF    APPROPRIATIONS 

"Sec.  28.  (a)  There  are  hereby  authorized  to  be  appropriated  to  the  Secretary 
and  the  Commission  for  any  fiscal  year  such  sums  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act. 

"(b)  There  are  hereby  authorized  to  be  appropriated  to  the  Secretary  of 
Health,  Education,  and  Welfare  and  to  the  Secretary  of  the  Interior  for  any  fiscal 
year  such  sums  as  may  be  necessary  to  carry  out  functions  under  this  Act. 

"qualifications  of  mine  inspectors 

"Sec  29.  To  the  maximum  extent  feasible,  in  the  selection  of  persons  for  ap- 
pointment as  mine  inspectors,  no  person  shall  be  so  selected  unless  he  has  the 
basic  qualification  of  at  least  five  years  practical  mining  experience  or  three  years 
practical  mining  experience  and  appropriate  mining  education  and  in  assigning 
mine  inspectors  to  the  inspection  and  investigation  of  individual  mines,  due  con- 
sideration shall  be  given  to  their  previous  practical  experience  in  the  State, 
district,  or  region,  and  in  the  particular  type  of  mining  operation  where  such  in- 
spections are  to  be  made. 

"state  plans 

"Sec.  30.  (a)  In  order  to  promote  sound  and  effective  coordination  in  Federal 
and  State  activities  within  the  field  covered  by  this  Act,  the  Secretary  shall  co- 
operate with  the  official  mine  inspection  or  safety  agencies  of  the  several  States. 

"(b)  Any  State  which,  at  any  time,  desires  to  develop  and  enforce  health  and 
safety  standards  in  mines  located  in  the  State  which  are  subject  to  this  Act  shall 


1205 

submit,  through  a  State  mine  inspection  of  safety  agency,  a  State  plan  for  the 
development  of  such  standards  and  their  enforcement. 

"(c)  The  Secretary  shall  approve  the  plan  submitted  by  a  State  under  subsection 
(b),  or  any  modification  thereof,  whenever  the  State  gives  evidence  satisfactory 
to  the  Secretary  that  under  such  plan — 

"(1)  the  State  agency  submitting  such  plan  is  the  sole  agency  responsible 
for  administering  the  plan  throughout  the  State  and  contains  satisfactory 
evidence  that  such  agency  will  have  the  authority  to  carry  out  the  plan: 
Provided,  That  the  Secretary  may,  upon  request  of  the  Governor  or  other 
appropriate  executive  or  legislative  authority  of  the  State  responsible  for 
determining  or  revising  the  organizational  structure  of  State  government, 
waive  the  single  State  administrative  structure  or  arrangement  if  the  Secre- 
tary determines  that  the  objectives  of  this  Act  will  not  be  endangered  by  the 
use  of  such  other  State  structure  or  arrangement, 

"(2)  such  agency  has  adequate  legal  authority  to  enforce  existing  health 
and  safety  standards  for  the  purpose  of  the  protection  of  life,  the  promotion 
of  health  and  safety,  and  the  prevention  of  accidents  in  mines  in  the  State 
that  are  subject  to  this  Act,  which  are,  in  his  judgment,  substantially  as 
effective  for  such  purposes  as  the  mandatory  standards  designated  under 
section  5  and  which  provide  for  inspections  at  least  four  times  annually  of 
all  underground  mines,  other  than  quarries  and  sand  and  gravel  pits, 

"  (3)  the  agency  has  adequate  qualified  personnel  necessary  for  the  enforce- 
ment of  the  plan. 

"(4)  the  State  will  devote  adequate  funds  to  the  administration  and 
enforcement  of  such  standards, 

"(5)  reasonable  safeguards  exist  against  loss  of  life  or  property  arising 
from  mines  which  are  closed  or  abandoned  after  the  effective  date  of  this 
Act,  and 

"(6)  the  agency  shall  make  such  reports  to  the  Secretary,  in  such  form 
and  containing  such  information,  as  the  Secretary  shall  from  time  to  time 
require. 
"(d)   The  Secretary  shall,  on  the  basis  of  reports  submitted  by  the  State 
agency  and  his  own  inspection  of  mines,  make  a  continuing  evaluation  of  the 
manner  in  which  each  State  having  a  plan  approved  under  this  section  is  carry- 
ing out  such  plan.  Whenever  the  Secretary  finds,  after  affording  due  notice  and 
opportunity  for  a  hearing,  that  in  the  administration  of  the  State  plan  there  is 
a  failure  to  comply  substantially  with  any  provision  of  the  State  plan  (or  any 
assurance  contained  therein),  he  shall  notify  the  State  agency  of  his  withdrawal 
of  approval  of  such  plan  and  upon  receipt  of  such  notice  such  plan  shall  cease 
to  be  in  effect. 

"(e)  The  provisions  of  sections  12(c)  and  12(g)  of  this  Act  shall  not  be 
applicable  in  any  State  in  which  there  is  in  effect  a  State  plan  approved  under 
subsection  (c).". 

Sec.  3.  (a)  There  are  hereby  transferred  to  and  vested  in  the  Secretary  of 
Labor  all  functions  of  the  Secretary  of  the  Interior  and  of  other  offices  and 
officers  of  the  Department  of  the  Interior  under  title  I,  title  II,  title  III,  and 
so  much  of  title  V  as  pertains  to  the  field  of  coal  mine  health  and  safety  (except 
for  research  with  respect  thereto),  of  the  Federal  Goal  Mine  Health  and  Safety 
Act  of  1969  (as  such  Act  was  in  effect  immediately  before  the  effective  date  of 
this  section),  except  that  all  such  functions  of  authorized  representatives  of 
the  Secretary  of  the  Interior  are  hereby  transferred  to  and  vested  in  authorized 
representatives  of  the  Secretary  of  Labor.  The  Secretary  shall  carry  out  such 
functions  and  duties  through  the  Assistant  Secretary  for  Mine  Safety  and 
Health  established  by  section  2  of  this  Act. 

(b)  (1  )  All  unexpended  balances  of  appropriations,  personnel,  property, 
records,  obligations,  and  commitments  which  are  used  primarily  with  respect  to 
any  function  transferred  under  the  provisions  of  subsection  (a)  of  this  section 
to  the  Secretary  of  Labor  shall  be  transferred  to  the  Department  of  Labor.  The 
transfer  of  personnel  pursuant  to  this  paragraph  shall  be  without  reduction  in 
classification  or  compensation  for  one  year  after  such  transfer,  except  that  the 
Secretary  of  Labor  shall  have  full  authority  to  assign  personnel  during  such 
one-year  period  in  order  to  efficiently  carry  out  functions  transferred  to  him 
under  this  section. 

(2)  All  orders,  decisions,  determinations,  rules,  regulations,  permits,  contracts, 
certificates,  licenses,  and  privileges  (A)  which  have  been  issued,  made,  granted, 
or  allowed  to  become  effective  in  the  exercise  of  functions  which  are  trans- 
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ferred  under  this  section  by  any  department  or  agency,  any  functions  of  which 
are  transferred  by  this  section,  and  (B)  which  are  in  effect  at  the  time  this 
section  takes  effect,  shall  continue  in  effect  according  to  their  terms  until  modi- 
fied, terminated,  superseded,  set  aside,  or  repealed  by  the  Secretary  of  Labor,  by 
any  court  of  competent  jurisdiction,  or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not  affect  any  proceedings  pending 
at  the  time  this  section  takes  effect  before  any  department  or  agency,  functions 
of  which  are  transferred  by  this  section;  except  that  such  proceedings,  to  the 
extent  that  they  relate  to  functions  so  transferred,  shall  be  continued  before 
the  Secretary  of  Labor.  Orders  shall  be  issued  in  such  proceedings,  appeals 
shall  be  taken  therefrom,  and  payments  shall  be  made  pursuant  to  such  orders, 
as  if  this  section  had  not  been  enacted;  and  orders  issued  in  any  such  pro- 
ceedings shall  continue  in  effect  until  modified,  terminated,  superseded,  or 
repealed  by  the  Secretary  of  Labor,  by  a  court  of  competent  jurisdiction,  or 
by  operation  of  law. 

(4)  The  provisions  of  this  section  shall  not  affect  suits  commenced  prior  to 
the  date  this  section  takes  effect  and  in  all  such  suits  proceedings  shall  be  had, 
appeals  taken,  and  judgments  rendered,  in  the  same  manner  and  effect  as  If 
this  section  had  not  been  enacted;  except  that  if  before  the  dale  on  which  this 
section  takes  effect,  any  department  or  agency  (or  officer  thereof  in  his  official 
capacity)  is  a  party  to  a  suit  involving  functions  transferred  to  the  Secretary 
of  Labor,  then  such  suit  shall  be  continued  by  the  Secretary  of  Labor.  No  cause 
of  action,  and  no  suit,  action,  or  other  proceeding,  by  or  against  any  depart- 
ment or  agency  (or  officer  thereof  In  his  official  capacity)  functions  of  which 
are  transferred  by  this  section,  shall  abate  by  reason  of  the  enactment  of  this 
section.  Causes  of  actions,  suits,  actions,  or  other  proceedings  may  be  asserted 
by  or  against  the  United  States  or  the  Secretary  of  Labor  as  may  be  appropriate 
and.  in  any  litigation  pending  when  this  section  takes  effect,  the  court  may  at 
any  time,  on  its  own  motion  or  that  of  any  party,  enter  an  order  which  will  give 
effect  to  the  provisions  of  this  paragraph. 

(c)  For  purposes  of  this  section,  (1)  the  term  "function"  includes  power  and 
duty,  and  (2)  the  transfer  of  a  function,  under  any  provision  of  law,  of  an 
agency  or  the  head  of  a  department  shall  also  be  a  transfer  of  all  functions 
under  such  law  which  are  exercised  by  any  officer  or  officer  of  such  agency  or 
department. 

(d)  Section  3(a)  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  19G9  is 
amended  by  inserting  immediately  before  the  semicolon:  ".  except  where  the 
functions,  powers,  and  duties  vested  in  the  Secretary  of  the  Interior  under  this 
Act  are  transferred  to  and  vested  in  the  Secretary  of  Labor  under  section  3  of 
the  Mine  Safety  and  Health  Act  of  1977". 

SUNSHINE    IN    GOVERNMENT 

Sec.  4.  (a)  Each  officer  or  employee  of  the  Secretary  of  the  Interior,  Secretary 
of  Labor,  and  the  Secretary  of  Health,  Education,  and  Welfare  who — 

(1)  performs  any  function  or  duty  under  this  Act  or  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  and  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  which  are  amended  by  this  Act ;  and 

(2)  has  any  known  financial  interest  (A)  in  any  operator  or  mine  sub- 
ject to  such  Acts  or  (B)  in  any  person  who  applies  for  or  receives  any 
grant,  contract,  or  other  form  of  financial  assistance  pursuant  to  such  Acts, 
shall,  beginning  on  February  1, 1978,  annually  file  with  appropriate  Secretary 
a  written  statement  concerning  all  such  interests  held  by  such  officer  or 
employee  during  the  preceding  calendar  year.  Such  statement  shall  be 
available  to  the  public. 

(b)  The  appropriate  Secretary  shall — 

(1)  act  within  ninety  days  after  the  date  of  enactment  of  this  Act — 

(A)  to  define  the  term  "known  financial  interest"  for  purposes  of 
subsection  (a)  of  this  section;  and 

(B)  to  establish  the  methods  by  which  the  requirement  to  file  written 
statements  specified  in  subsection  (a)  of  this  section  will  be  moni- 
tored and  enforced,  including  appropriate  provisions  for  the  filing  by 
such  officers  and  employees  of  such  statements  and  the  review  by  the 
appropriate  agency  head  of  such  statements. 

(2)  report  to  the  Congress  on  June  1  of  each  calendar  year  with  respect 
to  such  disclosures  and  the  action  taken  in  regard  thereto  during  the  pre- 
ceding calendar  year. 
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(c)  In  the  rules  prescribed  in  subsection  (b)  of  this  section,  each  Secretary 
may  identify  specific  positions  within  each  agency  which  are  of  a  nonregulatory 
or  nonpolicymaking  nature  and  provide  that  officers  or  employees  occupying 
such  positions  shall  be  exempt  from  the  requirements  of  this  section. 

(d)  Any  officer  or  employee  who  is  subject  to,  and  knowingly  violates,  this 
section,  shall  be  fined  not  more  than  $2,500  or  imprisoned  not  more  than  one 
year,  or  both. 

Sec.  5.  Sections  2  and  3  of  this  Act  shall  take  effect  July  1,  1978,  and  all 
transfers  of  functions  under  the  amendment  made  by  section  2  and  under 
section  3  shall  be  completed  not  later  than  September  30,  1978. 

Sec  6.  Nothing  contained  in  this  Act  or  any  amendment  made  by  this  Act 
shall  be  construed  to  reduce  the  number  of  inspectors  engaged  in  enforcing  the 
provisions  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  (as  such 
Act  was  in  effect  immediately  before  the  effective  date  of  section  3  of  this  Act), 
and  the  Federal  Metal  and  Xonmetallic  Mine  Safety  Act  (as  such  Act  was  in 
effect  immediately  before  the  effective  date  of  section  2  of  this  Act),  or  to  reduce 
the  number  of  inspectors  engaged  in  the  enforcement  of  the  Occupational  Safety 
and  Health  Act  of  1970. 

Mr.  Sarasix  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  in  the  nature  of  a  substitute  be  considered 
as  read,  printed  in  the  Record,  and  open  to  amendment  at  any  point. 

The  Ciiairmax.  Is  there  objection  to  the  request  of  the  gentleman 
from  Connecticut  ? 

There  was  no  objection. 

Essentially,  H.R.  7979,  strengthens  the  existing  Metal  and  Xon- 
metallic Act,  thereby  keeping  coal  and  noncoal  separate.  It  contains 
a  "general  duty"  clause :  omitted  from  either  H.R.  4287  or  the  Coal 
Act.  It  upgrades  the  standards  setting  process  by :  First,  setting  time 
limitations  on  standards  setting  procedures;  second,  quickly  bringing 
OSHA  standards  as  to  milling  to  the  forefront  for  promulgation; 
third,  considering  all  OSHA  standards  applicable  to  miners  within 
1  year;  fourth,  provides  for  issuance  of  emergency  temporary  stand- 
ards: fifth,  provides  for  health  standards;  and  sixth,  allows  miners 
to  observe  monitoring  and  measuring  of  miner  exposures  to  possibly 
harmful  substances — a  right  that  is  denied  metal  and  nonmetallic 
miners  under  the  Coal  Act. 

A  variance  procedure  is  legislated  under  H.R.  7979 ;  inspections  are 
mandated ;  inspectors  are  to  have  minimum  qualifications;  reports  and 
records  are  required,  and  there  are  strict  procedures  for  enforcement, 
including  civil  penalties  and  citations.  Additionally,  miner  entitle- 
ments are  provided  as  a  result  of  a  closure.  The  substitute,  as  well,  pro- 
vides for  the  transfer  of  the  administration  of  enforcement  of  both 
the  Coal  and  Xoncoal  Acts  from  the  Secretary  of  the  Interior  to  the 
Secretary  of  Labor. 

Additionally,  my  substitute  provides  for  State  plans,  a  provision 
now  existing  in  the  Metal  and  Xonmetallic  Act. 

Mr.  Chairman,  the  following  section-by-section  analysis  will  ex- 
plain the  details  of  H.R.  7979  : 

SECTIOX-BY-SECTIOX    ANALYSIS    OF    H.R.    79  79 

1.  Definitions  and  Coverage  (Section  3)  :  A.  The  term  operator  includes 
independent  contractors. 

2.  Duties  (Section  4)  :  A.  A  general  duty  clause  is  provided  whereby  the 
operator  must  furnish  to  each  of  his  employees  ...  a  place  of  employment  which 
is  free  from  recognized  hazards  that  are  causing  or  are  likely  to  cause  death 
or  serious  injury  to  his  miners. 
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3.  Health  and  Safety  Standards  (Section  5)  : 

A.  The  Secretary  is  required  to  establish  an  Advisory  Committee  within  6 
months  to  review  the  health  and  safety  standards  promulgated  by  the  Secretary 
of  the  Interior  as  advisory  standards  under  the  Federal  Metal  and  Xonmetallic 
Mine  Safety  Act  and  determine  which  standards  should  be  promulgated. 

B.  The  Secretary,  with  the  assistance  of  an  advisory  committee,  is  required 
to  determine  within  6  months  which  of  the  occupational  safety  and  health  stand- 
ards promulgated  under  the  Occupational  Safety  and  Health  Act  pertain  to 
miners  employed  in  the  milling  of  minerals  in  mines  subject  to  this  Act.  The 
Secretary  must  then  publish  such  determination  in  the  Federal  Register. 

(1)  A  comment  period  of  45  days  is  provided. 

(2)  A  similar  procedure  is  provided  for  review  and  promulgation  of  OSHA 
standards  applicable  to  all  miners  except  that  this  determination  can  be  made 
by  the  Secretary  within  1  year. 

C.  Informal  procedures  for  promulgation  of  standards  is  provided,  with  op- 
tional consultation  with  an  advisory  committee,  except  that  all  hearings  held 
under  section  5  shall  conform  to  5  USC  554   (Formal  Heearings). 

D.  Where  a  miner  is  reassigned  to  a  new  position  because  it  has  been  deter- 
mined that  he  may  suffer  a  material  impairment  of  health  or  functional  capacity 
by  reason  of  exposure  to  a  hazardous  or  toxic  material,  he  shall  suffer  no  loss 
of  earnings,  seniority  or  status. 

F.  In  promulating  standards  dealing  with  toxic  materials  or  harmful  physical 
aids"  which  become  law  by  publication  in  the  Federal  Register  without  any 
rulemaking  procedures.  Such  standards  may  remain  in  effect  for  up  to  9  months 
and  shall  serve  as  a  proposed  rule  for  the  rulemaking  proceeding.  No  civil 
penalty  may  be  proposed  for  violation  of  an  emergency  temporary  standard. 

E.  In  promulgating  standards  dealing  with  toxic  materials  or  harmful  physical 
agents,  the  Secretary  must  set  the  standard  which  most  adequately  assures,  to 
the  extent  feasible  on  the  basis  of  the  best  available  evidence,  that  no  miner 
wil  suffer  material  impairment  of  health  or  functional  capacity  even  if  the 
employee  has  regular  exposure  for  the  period  of  bis  working  life. 

G.  Miners  or  their  representatives  are  to  have  the  right  to  observe  monitoring 
and  measuring  of  miner  exposures  to  substances  required  to  be  monitored  and 
measured.  Miners  shall  also  have  access  to  records  that  will  indicate  their  own 
exposure  to  such  substances. 

H.  Any  person  adversely  affected  by  a  standard  may  within  60  days  challenge 

4.  Variances   (Section  6)  : 

A.  Variance  procedures  are  provided,  as  well  as  procedures  for  seeking  a  tem- 
porary order  granting  a  variance  from  a  standard. 

B.  The  temporary  order  can  be  for  up  to  1  year  with  opportunities  for  two 
renewals  not  to  exceed  180  days  each. 

5.  Inspections  (Section  7)  : 

A.  The  Secretary  must  inspect  each  underground  mine  at  least  4  times  a  year, 
and  each  surface  mine  and  milling  operation  at  least  2  times  a  year. 

B.  The  Secretary  of  HEW  is  authorized  to  make  investigations  for  the  purpose 
of  improving  mandatory  health  standards. 

C.  The  Secretary,  in  making  his  inspections,  may  require  the  attendance  and 
testimony  of  witnesses  under  oath  and  the  production  of  evidence. 

D.  A  walk-around  provision  (with  pay)  is  included  for  one  or  more  miners,  at 
the  discretion  of  the  inspector,  or  a  representative  of  the  miners. 

E.  A  miner  may  request  an  inspection  on  the  grounds  that  an  imminent  danger 
exists,  or  that  there  is  a  violation  of  section  4(a)  (General  Duty  Clause).  Any 
request  for  an  inspection  on  the  grounds  that  an  imminent  danger  exists  neces- 
sitates immediate  notification  of  the  operator. 

F.  If  a  miner  has  reason  to  believe  that  a  violation  of  any  provision  of  this 
Act  exists,  he  can  request  an  inspection.  There  is  no  requirement  here  that  he 
notify  the  operator. 

6.  Requirements  in  Cases  of  Accidents;  Records  and  Reports  (Section  8)  : 

A.  All  accidents  in  mines  must  be  investigated  by  the  operator,  and  records 
of  investigations  . . .  must  be  kept  by  the  operator. 

B.  Accidents  are  defined  to  include  any  mine  explosion,  ignition,  fire,  unin- 
tentional rooffall,  or  inundation,  whether  or  not  resulting  in  the  death  or  in- 
jury of  any  miner.  Would  also  include  any  other  accident  resulting  in  death  or 
medical  treatment  of  a  miner. 

C.  The  operator  is  required  to  notify  the  Secretary  promptly  of  all  accidents. 

D.  The  Secretary  is  authorized  to  supervise  and  direct  any  rescue  and  recovery 
operations  made  necessary  by  the  occurrence  of  any  accident  in  a  mine. 
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7.  Miner  Education  and  Access  to  Information  (Section  10)  :  A.  The  Director 
of  the  National  Institute  for  Occupational  Health  and  Safety  shall  upon  request 
be  privy  to  records  of  miner  exposures  to  toxic  materials  or  harmful  physical 
agents  required  to  be  maintained  by  the  operator  under  section  8. 

8.  Citations  (Section  11)  : 

A.  A  citation  may  be  issued  if  an  inspector  "determines"  that  a  violation  has 
occurred. 

B.  All  citations  must  be  prominently  posted  according  to  regulations  to  be 
promulgated  by  the  Secretary. 

9.  Closure  Procedures  (Section  12)  : 

A.  Closure  orders  will  lie  for  imminent  danger  determinations  and  for  failure 
to  abate  a  violation  within  the  time  provided. 

B.  A  procedure  for  the  review  of  closure  orders  in  the  U.S.  District  Courts 
is  provided. 

10.  Procedures  for  Enforcement  (Section  13)  : 

A.  Operators  have  30  working  days  to  notify  the  Secretary  if  they  intend 
to  contest  a  citation  or  proposed  assessment  of  penalty. 

B.  If  within  30  days  of  receipt  of  the  notice  of  the  proposed  assessment,  an 
operator  does  not  notify  the  Secretary  of  his  intent  to  contest  the  citation  or 
the  penalty,  the  citation  and  proposed  assessment  shall  be  deemed  a  final  order 
of  the  Commission. 

C.  No  person  may  discriminate  by  discharging  or  otherwise  discriminating 
against  a  miner  because  such  miner  has  filed  or  made  a  complaint  under  or  re- 
lated to  this  Act. 

11.  Judicial  Review  (Section  14)  : 

A.  Any  person  adversely  affected  or  aggrieved  by  an  order  of  the  Commission 
may  obtain  a  review  of  such  order  in  the  U.S.  Court  of  Appeals. 

B.  Any  petition  for  review  must  be  filed  within  60  days  of  the  issuance  of  the 
order. 

12.  Penalties  (Section  16)  :  A.  Penalties  of  up  to  $1000  per  violation  may  be 
assessed,  depending  on  their  seriousness,  and  whether  they  were  committed  will- 
fully. 

13.  The  Federal  Metal  and  Nonmetallic  Mine  Safety  and  Health  Commission 
(Section  18)  :  A.  Review  of  an  Administrative  Law  Judge's  decision  is  descre- 
tionary  with  members  of  the  Commission. 

14.  Advisory  Committees  (Section  20)  :  A.  A  National  Advisory  Committee  on 
Metal  and  Nonmetallic  Mine  Safety  and  Health  is  established  to  advise  and 
consult  with  the  Secretary. 

15.  Transfer  Matters  (Section  22)  :  A.  Basically  enforcement  of  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  and  the  Federal  Coal  Mine  Health  and 
Safety  Act  is  transferred  from  the  Secretary  of  the  Interior  to  the  Secretary  of 
Labor. 

16.  Research  and  Related  Activities  (Section  23)  :  A.  All  research  in  the  field 
of  mine  health  is  designated  as  the  responsibilities  of  the  Secretary  of  HEW. 

17.  Entitlement  of  Miners  (Section  24)  :  A.  All  miners  who  are  idled  as  a  result 
of  a  closure  order  are  entitled  to  full  compensation  by  the  operator  at  their  regu- 
lar rates  of  pay  for  the  period  they  are  idled,  but  for  not  more  than  one  week. 

IS.  Qualifications  of  Mine  Inspectors  (Section  29)  :  A.  Mine  inspectors  must 
have,  to  the  extent  feasible  at  least  five  years  practical  mining  experience  and 
appropriate  mining  education. 

19.  State  Plans  ("Section  30)  :  A.  State  plans  are  retained  from  the  existing 
Federal  Metal  and  Nonmetallic  Mine  Safety  Act. 

There  are  some  differences  between  the  bill  I  offer  as  a  substitute 
and  the  House-passed  bill  of  last  year  (H.R.  13555) . 
The  memorandum  follows : 

Differences  Between  Sarasin  Substitute  and  H.R.  13555 

Sarasin  substitute  is  basically  similar  to  H.R.  13555  which  passed  the  House 
overwhelmingly  in  the  94th  Congress.  The  substitute  amends  and  upgrades  the 
Metal  and  Nonmetallic  Mine  Safety  Act  of  1966.  It  provides  for  a  "general  duty" 
clause,  provides  for  development  of  standards,  will,  hopefully  work  out  the  prob- 
lems of  separate  jurisdiction  over  milling  operations,  allows  issuance  of  emer- 
gency temporary  standards,  provides  for  variances,  mandates  inspections  under- 
ground four  times  a  year,  provides  for  citations  and  permissive  penalties,  in 
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addition  to  closure  orders  and  walkaround  rights  and  other  special  rights  for 
miners.  My  substitute  also  includes  transfer  to  1  ><  >L. 

The  changes  from  H.R.  13555  as  it  passed  the  House  written  into  my  substitute 
include: 

1.  coverage  of  independent  contractors  under  the  definition  of  "operator."  II.R. 
1.°,.").").")  only  covered  "owner-operators."  while  my  substitute  will  cover  them  as 
well  as  nonowner  operators.  (  Page  6) 

2.  provides  that  an  Advisory  Committee  must  be  established  to  consider  OSIIA 
standards  applicable  to  mining.  The  mandatory  Advisory  Committee  has  been 
requested  and  recommended  by  most  witnesses,  and  even  the  Senate  bill,  S.  TIT. 
rejected  the  Administration's  suggestion  to  do  away  with  Advisory  Committees 
in  mining.  (Page  11) 

3.  explicates  the  renson  that  the  Department  of  IIKW  is  allowed  to  enter 
and  Inspect  a  mine  as  "for  the  punx>ses  of  developing  improved  mandatory 
health  standards."  Otherwise,  the  language  would  indicate  that  both  the  Labor 
and  HEW  Departments  could  inspect,  cite,  and  propose  penalties,  which  was 
not  the  intent  of  the  bill.  ( Page  28  I 

4.  in  issuing  a  citation,  an  Inspector  must  "determine"  that  an  operator  has 
violated  the  Act  or  regulations  rather  than  just  "believe"  a  violation  occurred. 
(Page  35) 

.">.  in  a  similar  manner,  the  Secretary  must  "determine"  that  an  operator  has 
failed  in  correct  a  violation  before  the  Secretary  may  propose  a  penalty  for  such 
failure,  instead  of  just  "believing"  the  operator  has  failed  to  correct.   (Page  41  ) 

6.  allows  30  working  days  to  contest  a  citation  or  a  failure  to  correct,  instead 
of  only  15  days.  (Pages  10.  -11  and  42) 

7.  strikes  "or  repeatedly"  from  penalty  provisions  for  two  reasons: 

i  a  )  an  operator  can  be  "repeatedly"  in  violation  if  he  operates  more  than  one 
mine  :  and 

(b)  conditions  in  mines  are  constantly  changing,  thereby  affording  an  oppor- 
tunity for  numerous  "repeated"  violations.  (Page  •"•"•  I , 

x.  provides  that  where  a  miner  requests  an  inspection  because  of  "imminent 
danger"  conditions,  that  it  i^  mandatory  that  the  miner  notify  the  operator. 
If  there  i<  possibly  an  imminent  danger,  it  should  be  corrected  immediately  if 
ble  (Page  28). 

1>.  adds  a  new  section  29,  entitled  "Qualificntions  of  Mine  Inspectors."  which 
requires  inspectors  to  have  five  years  practical  experience  or  three  years  experi- 
ence  and  appropriate  mining  education  (Page  73). 

10.  provides  for  formal  hearings  (Page  13). 

11.  adds  a  new  section  30  preserving  State  plans  as  they  exist  under  the  present 
Federal  Metal  and  Xonmetallic  Mine  Safety  Act  (Page  75). 

12.  prohibits  the  issuance  of  fines  in  conjunction  with  emergency  temporary 
standards  until  such  time  as  those  standards  become  permanent.  Allows  closure 
orders  in  those  circumstances  (Pages  18-10). 

13.  removes  Congressional  veto  of  administrative  regulation. 

Air.  Sarasix.  Air.  Chairman,  there  is  a  reason  for  separation. 
The  reason  is  specific  and  the  reason  for  having  a  bill  especially  de- 
signed for  the  hard-rock  miners  and  a  bill  especially  designed  for  coal 
is  that  there  is  n  tremendous  difference.  I  pointed  out  earlier  that  this 
was  recognized  by  the  gentleman  from  Arizona  (Mr.  Udall)  when  he 
attempted  to  put  together  a  surface-mining  bill  and  cover  all  surface 
miners.  It  could  not  be  done,  because  of  the  differences  between  the 
surface  mining  of  coal  and  the  surface  mining  of  other  minerals. 

This  bill  does  everything  the  bill  in  the  last  session  did.  all  the  things 
we  talked  about  that  were  important,  all  the  things  that  the  labor 
unions  insisted  had  to  be  included  in  the  piece  of  legislation.  This  was 
the  bill  they  fought  and  died  for  last  year  and  suddenly,  while  I  am 
consistent,  they  are  inconsistent;  suddenly  they  no  longer  like  the  piece 
of  legislation  they  wanted  so  badly  last  year  and  they  are  looking  for 
something  else  which  denies  the  hard-rock  miners  of  today  their 
rights. 

Again,  when  we  remember  that  there  are  only  666  underground 
metal  and  nonmetal  mines,  and  14,000  surface  mines,  12,000  of  which 
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are  sand  and  gravel  and  quarry  operations,  and  that  most  of  the 
Members  in  this  body  have  sand  and  gravel  and  quarry  operations — 
I  cannot  imagine  any  State  without  them — I  wonder  what  they  are 
going  to  tell  those  operators  and  workers  when  they  rind  out  that  they 
are  subject  to  the  jurisdiction  of  the  Coal  Act.  It  just  does  not  seem 
to  make  any  sense. 

I  have  seen  so  many  loopholes  existing  in  H.E.  42S7  that  the  best 
way  to  control  them  is  to  adopt  H.E.  ^879.  This  is  the  bill  which  was 
studied :  this  is  the  bill  on  which  hearings  were  held :  this  is  the  bill 
which  was  supported  by  80S  Members  in  the  last  session.  H.E.  4287, 
unlike  the  comments  of  the  chairman  yesterday,  is  not  just  a  simple 
transfer  bill.  I  atrree  with  those  who  support  the  transfer  and  I  agreed 
last  year.  That  is  in  H.E.  7^'79. 

We  will  retain  MESA  lock,  stock,  and  barrel.  I  agree  with  all  the 
reasons  for  doing  that,  and  it  is  done  in  this  bill.  I  also  agree  that  State 
plans  which  are  as  good  as  or  better  than  the  Federal  plans  should  be 
allowed  to  ex  ienied  under  H.E.  4l^7.  I  know  I  am  not  alone 

in  this  strong  feeling  for  State  plans. 

2  neral  duty  clause  is  in  here.  The  requirement  that  a  safe  and 
healthful  workplace  be  maintained  as  a  general  obligation  is  not  even 
in  H.E.  4i2S7. 

The  Chaeraiax.  The  time  of  the  gentleman  from  Connecticut  has 
red. 

I  By  unanimous  consent.  Mr.  Sarasin  was  allowed  to  proceed  for  30 
additional  seeon- 

Air.  Sarasht.  Mr.  Chairman.  I  take  this  additional  few  seconds  only 
to  urge  support  of  H.E.  3T979  again,  because  we  are  talking  about  a 
very,  very  important  bottom  line.  That  bottom  line  is  the  health  and 
safety  of  the  miner-  which,  frankly,  has  been  overlooked  with  the  pos- 
sible enactment  of  H.E.  4287  by  its  lack  of  the  general  duty  clause  and 
the  other  points  I  have  mentioned  which  are  extremely  important. 

I  urge  support  of  my  substitute.  H.E.  7979. 

Air.  LeFaxte.  Air.  Chairman.  I  rise  in  opposition  to  the  substitute 
amendment. 

'  Air.  LeFante  asked  and  was  given  permission  to  revise  and  ex- 
-  remark-. 

Air.  LeFaxte.  Air.  Chairman,  my  colleagues  on  the  committee.  I  rise 
in  opposition  to  the  Sarasin  substitute.  I  think  we  need  to  address  the 
vies  provision  of  this  legislation.  The  suggestion  that  penalties 
should  be  discretionary  rather  than  mandatory  as  they  are  currently 
in  the  Coal  Act  and  in  H.E.  4:2^7  would  represent  a  retreat  from  our 
fundamental  commitment  to  make  mining  as  safe  as  humanly  possible. 

T.  ill  follows  the  present  Coal  Act  in  requiring  mandatory  civil 
penalties  where  there  has  been  a  violation  of  the  act  or  any  standard. 
rule,  order,  or  regulation  issued  under  the  act.  Civil  monetary  penalties 
are  essent  -      part  of  a  wider  range  of  enforcement  tools.  Without 

them,  there  is  only  a  limited  incentive  for  compliance  before  inspec- 
tion. The  •  me  Court  recently  recognized  this,  in  discussing  the 
provisions  of  the  Coal  Act.  when  it  held  that — 

nior  objective  of  C  was  prevention  of  accidents  and  disasters:  the 

-ence  provided  by  monetary  sanctions  is  essential  to  that  objective. —  (Xa- 
tiona7  lent  i     :!   Operators  Association  v.  KJeppe,  423  U.S.   3SS.   401, 

January.  I 

20-04:-—  7  > 77 


1212 

Mandatory  civil  penalties  remove  any  uncertainty  in  that  if  you 
violate  the  act,  vou  will  receive  a  civil  penalty.  Accompanying  that 
certainty  is  the  deterrence  that  is  essential  to  assure  compliance  with 
standards.  Mining  is  an  area  where  even  so-called  minor  violations 
of  the  act's  provisions  could  result  in  death  or  serious  physical  injury, 
(riven  the  Congress  overriding  objective  of  preventing  accidents  and 
disasters,  there  is  no  such  thing  as  a  nonserious  violation.  That  is  why 
civil  penalties  must  be  mandatory  under  this  bill. 

SERIOUS   VERSUS    NONSERIOUS 

In  promulgating  the  Coal  Act  of  1969  Congress  recognized  that 
even  minor  violations  of  health  or  safety  standards  can  result  in  cata- 
strophic accidents.  In  view  of  the  serious  stake  our  miners  have  in  the 
safety  of  their  mines,  it  is  unreasonable  to  attempt  to  distinguish 
among  the  dangers  and  hazards  that  they  face.  How  do  you  draw  the 
line  between  a  violation  that  should  be  penalized  and  one  that  should 
not  ?  You  have  to  resort  to  some  sort  of  awkward  legalistic  hairsplitting 
about  whether  a  violation  is  "serious"  or  "nonserious"  or  some  such 
formula.  Morever,  you  multiply  the  number  of  people  involved  in  the 
administration  of  the  law  who  are  trying  to  decide  whether  a  violation 
could  have  killed  a  miner  or  only  seriously  maimed  him.  The  argu- 
ments that  making  penalties  discretionary  will  somehow  simplify  the 
law,  or  release  personnel  now  involved  with  penalty  setting  functions 
for  violations  are  misguided. 

Violations  of  standards  in  the  exceptionally  hazardous  working 
environments  associated  with  mining  should  not  be  subject  to  com- 
plicated distinctions  between  what  is  serious  and  what  is  not  serious 
between  what  is  subject  to  a  monetary  penalty  and  what  is  not.  Com- 
pliance with  the  law  must  be  mandatory.  The  deterrence  effect  of  a 
definite  monetary  penalty  is  obvious.  In  discussing  the  importance  of 
the  mandatory  civil  penalty  structure  of  section  109  of  the  Coal  Act, 
the  Supreme  Court  noted  the  incentive  effect  of  mandatory  civil 
penalties : 

The  importance  of  section  109  in  the  enforcement  of  the  Act  cannot  be  over- 
stated. Section  109  provides  a  strong  incentive  for  compliance  with  the  manda- 
tory health  and  safety  standards.  That  the  violations  of  the  Act  have  been  abated 
or  miners  withdrawn  from  the  dangerous  area  before  section  109  comes  into 
effect  is  not  dispositive ;  if  a  mine  operator  does  not  also  face  a  monetary  penalty 
for  violations,  he  has  little  incentive  to  eliminate  dangers  until  directed  to  do 
so  by  a  mine  inspector — (National  Independent  Coal  Operators  Associations  v. 
Kleppe,  423  U.S.  388, 401  (January,  1976) ) 

Mr.  Chairman,  I  can  think  of  nothing  that  would  so  confuse  the 
enforcement  of  this  act  as  discretionary  civil  penalties  in  an  industry 
that  is  so  hazardous  that  even  violations  of  housekeeping  standards 
can  kill  miners. 

I  urge  the  rejection  of  this  substitute. 

Mr.  Sarasix.  Will  the  gentleman  yield  ? 

Mr.  Le  FAxte.  I  yield  to  the  gentleman  from  Connecticut  (Mr. 
Sarasin) . 

Mr.  Sarasix.  I  thank  the  gentleman  for  yielding. 

Mr.  Chairman,  I  would  really  go  back  to  the  colloquy  that  the  gen- 
tleman from  Pennsylvania  (Mr.  Gaydos)  and  I  had  here  earlier  when 


we 
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.  talked  about  this  very  issue  and  the  fact  that  Interior,  through 
MESA,  has  published  a  report  indicating  mandatory  penalties  do  not 
work-  that  there  is  no  correlation  between  mandatory  fines  and  health 
and  safety.  That  ought  to  be  something  we  are  concerned  about.  In 
fact,  metal  and  nonmetallic  is  doing  better  even  under  the  present  law, 
which  is  not  as  adequate  as  it  should  be,  but  they  have  discretionary 
penalties  in  nonserious  violations.  That  is  important. 

The  Chairman.  The  time  of  the  gentleman  from  New  Jersey  (Mr. 
Le  Fante)  has  expired. 

(On  request  of  Mr.  Sarasin  and  by  unanimous  consent,  Mr.  Le  Fante 
was  allowed  to  proceed  for  3  additional  minutes.) 

Mr.  Sarasin.  If  the  gentleman  will  yield  further,  I  would  simply 
go  back  to  that  point,  in  spite  of  what  the  Supreme  Court  said.  They 
were  not  deciding  this  issue  on  the  basis  of  investigation.  They  held 
as  a  matter  of  law  that  it  is  an  incentive,  but  as  a  matter  of  fact  it  is 
not.  I  think  that  is  what  we  ought  to  look  at,  that  as  a  matter  of  fact 
you  do  not  establish  a  correlation. 

Are  we  going  to  allow  such  things  as  the  horrendous  situational 
the  application  of  the  Coal  Act,  where  an  unsanitary  toilet  outside 
the  mine  caused  the  closure  of  the  mine?  Is  that  what  we  are  looking 
for  ?  Or  are  we  looking  for  an  incentive  to  try  to  solve  the  problem  ? 
It  seems  to  me  there  has  been  criticism  of  OSHA  as  being  a  terrible 
law  because  of  the  nitpicking,  arbitrary  attitude  of  the  inspectors. 

Mr.  Gaydos.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words,  and  I  rise  in  opposition  to  the  amendment  in  the  nature  of  a 
substitute. 

First,  Mr.  Chairman,  let  me  respond  to  my  good  friend,  the  gentle- 
man from  Connecticut  (Mr.  Sarasin),  and  say  again  that  our  bill  does 
not  have  the  general  duty  clause. 

The  general  duty  clause  is  a  catchall.  We  have  been  using  every  effort 
we  can  to  provide  specific  standards  so  that  if  they  violate  standards 
they  are  fined.  That  is  fair.  That  is  just  what  we  are  talking  about. 

The  general  duty  clause  catches  them  for  a  violation  of  practically 
anything  an  inspector  may  consider  a  serious  violation.  So  in  respond- 
ing to  individuals  who  have  been  critical  of  standards  and  how  they 
are  met  and  enforced,  we  say  specifically,  "Forget  about  the  general 
duty  clause/'  That  standard  is  now  a  positive  standard.  It  is  exacting 
and  it  is  accurate.  That  is  what  we  have  been  talking  about,  and  I  do 
not  know  why  there  has  been  so  much  to  do  about  the  general  duty 
clause. 

In  reference  to  the  gentleman  from  Arizona  (Mr.  Udall)  and  what 
he  said  and  the  interpretation  placed  on  that  by  my  good  friend,  let 
me  say  this :  I  spoke  personally  to  the  gentleman  from  Arizona  (Mr. 
Udall)  about  this.  He  would  insert  his  explanation  in  the  Eecord, 
and  he  would  be  on  the  floor  of  the  House  now  if  he  were  not  tied  up 
somewhere  else.  He  would  explain  to  us  that  somebody  is  misinter- 
preting what  he  said. 

When  he  said  the  chief  sponsor  and  the  chairman  were  dealing  with 
the  surface  mine  bill  on  this  point — and  he  told  me  this  specifically, 
and  I  have  been  authorized  to  quote  him — that  was  not  his  intention. 
If  anybody  interpreted  him  when  he  made  those  remarks  as  substan- 
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dating  or  supporting  the  position  of  the  gentleman  from  Connecticut 
(Mr-  Sarasin),  that  is  completely  erroneous, 

Mr.  Chairman,  let  ns  just  take  a  look  at  the  Sarasin  substitute. 
I  think  I  must  point  out  that  the  Sarasin  substitute  was  not  the  sub- 
situte  my  good  friend,  the  gentleman  from  Connecticut,  ottered  before 
the  subcommittee  when  we  marked  the  bill  up  and  finally  passed  the 
bill  out  of  the  subcommittee,  nor  was  his  bill  the  same  as  the  substit  ute 
that  he  offered  before  the  full  committee.  He  has  been  playing  around 
with  that  bill  a  little  bit ;  he  lias  been  adding  some  things  to  it. 

In  fact,  the  day  we  first  went  to  the  Committee  on  Ivules.  which  was 
June  23,  the  gentleman  from  Connecticut  (Mr.Sarasin)  introduced  his 
present  subs*  it  ute  as  ILK.  7i)Ti>.  In  the  meantime,  what  has  he  done  to 
this  bill? 

Mr.  Sarasin,  Mr.  ( Chairman,  will  the  gentleman  yield  i 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  Connecticut. 

Mr.  Sarasin.  Mr.  Chairman,  obviously  we  are  talking  not  about  the 
introduction  of  the  substitute  but  the  date  of  the  filing  of  the  bill  in  the 
hopper  here  as  a  regular  bill.  Is  that  not  correct? 

Mr.  Gaydos.  The  gentleman  is  correct. 

Mr.  Sarasin.  Mr.  Chairman,  T  thank  the  gentleman. 

Mr.  Gaydos.  Mr.  Chairman,  the  gentleman  from  Connecticut  made 
some  changes  to  it.  It  was  a  different  bill  than  the  one  that  was  pre- 
sented before  the  committee. 

The  three  changes  the  gentleman  placed  in  it  are  very  revealing. 
The  three  changes  are  these:  No.  1,  it  provides  that  the  Secretary  of 
Labor  in  this  legislation  is  obliged  in  promulgating  standards  to  follow 
the  adjudicatory  provisions  of  the  Administrative  Procedures  Act. 
"What  that  means  in  layman's  language  is  that  every  time  they  make  a 
standard  or  try  to  get  a  standard  adopted,  they  are  having  all  kinds  of 
lawyers  taking  up  time  day  after  day  and  submitting  all  kinds  of  for- 
mal objections.  Thus  they  delay  the  setting  up  of  standards,  just  as 
standards  have  been  delayed  under  the  existing  Metal  and  Nonmetal 
Act.  They  have  been  delaved  as  long  as  2,  4,  and  5  years. 

That  is  what  the  adjudicatory  process  means.  Under  that  process  we 
depart  from  commonsense.  Commonsense  dictates  this:  Yes.  we  should 
give  people — all  kinds  of  people,  operators,  workers,  and  everybody 
interested,  including  public  service  groups — an  opportunity  to  appear 
and  to  make  their  views  known.  But  we  should  not  clutter  this  up  w7ith 
some  kind  of  formal  proceedings  whereby  we  destroy  the  actual 
standard-making  process. 

There  is  another  little  area  in  the  bill  where  we  are  talking  about 
making  a  provision  for  emergency  temporary  standards,  but,  on  the 
other  hand,  the  bill  would  prohibit  the  Secretary  of  Labor  from  impos- 
ing any  civil  penalties  against  the  operator  for  violation  of  a  temporary 
standard.  Those  two  things  are  contradictory. 

The  one  big  thing  in  this  addition  involves  preempting  the  Federal 
Government.  What  is  included  in  this  substitute  is  a  provision  that  says 
that  the  Federal  Government  can  be  preempted  in  insuring  the  health 
and  safety  of  miners  in  the  metal  and  nonmetal  mines  of  this  Nation. 
We  have  certain  States  that  have  mine  health  and  safety  acts.  States 
which  have  adopted  plans  that  are  acceptable  to  the  Federal  Govern- 
ment, and  they  do  enforce  the  act  in  those  States.  They  have  enacted 
legislative  acts  for  coal. 
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They  do  enforce  them.  They  have  personnel. 

The  Chairman.  The  time  of  the  gentleman  from  Pennsylvania  (Mr. 
Gaydos)  has  expired. 

(By  unanimous  consent,  Mr.  Gaydos  was  allowed  to  proceed  for  5 
additional  minutes.) 

Mr.  Gaydos.  To  continue,  Mr.  Chairman,  as  a  practical  matter,  what 
happens  ?  These  12  States  produce  roughly  93  percent  of  all  of  the  coal 
produced  in  the  United  States.  As  a  practical  matter,  when  these  12 
States  enforce  their  legislative  enactments,  they  have  inspectors  who  go 
into  a  mine.  In  fact,  I  just  went  to  one  out  in  Pennsylvania,  and  at  this 
hearing  we  had  the  Federal  people  there;  we  had  the  State  people 
there;  and  we  had  some  of  their  department  secretaries.  They  were 
there  and  they  were  making  inquiries.  Therefore,  the  State  law  comple- 
ments the  Federal  law. 

H.E.  4287  provides  funds  for  the  States  to  do  this.  We  encourage  that 
the  States  enact  legislation.  We  teach  them  how  to  do  it.  We  provide 
funds  to  enable  them  to  do  it.  We  even  provide  training  funds  for  them 
to  help  them  set  up  educational  programs,  all  of  which  is  to  help  them 
in  the  enforcement  of  the  health  and  safety  acts. 

We  do  this  for  them.  We  expect  the  States  to  support  us  and  to  in- 
spect along  with  the  Federal  Government,  but  we  do  not  allow  the 
Federal  Government  to  be  preempted,  as  is  provided  in  the  substitute 
amendment,  under  which  the  State  comes  in,  and  if  it  is  a  weak  State, 
that  weak  State  has  exclusive  jurisdiction  in  enforcing  their  act  provid- 
ing health  and  safety  for  miners.  The  Federal  Government  is  left  out  in 
the  cold. 

Mr.  Chairman,  that  is  exactly  what  they  want.  Presently  we  have  the 
Metal  and  Nonmetal  Act  of  1966.  We  have  presently  six  States  that 
have  taken  advantage  of  that  provision  which  allows  States  to  do 
exactly  that  which  we  do  not  allow  in  our  act.  When  we  allow  the  States 
to  do  that,  out  of  these  six  States,  five  States  have  records  which  are 
worse  than  we  have  under  the  Coal  Acts. 

Mr.  Jones  of  North  Carolina.  Mr.  Chairman,  will  the  gentleman 
yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  North  Carolina. 

Mr.  Jones  of  North  Carolina.  In  a  State  such  as  North  Carolina, 
which  has  a  plan  approved  by  the  present  Department  of  the  Interior 
as  being  superior  to  the  Federal  act  or  legislation,  what  would  happen 
under  the  terms  of  this  bill  to  the  State  of  North  Carolina  ? 

Mr.  Gaydos.  Two  things  would  happen.  No.  1,  North  Carolina  would 
now  qualify  for  funding  up  to  80  percent  of  what  it  is  costing  them  to 
continue  on  with  the  enforcement  of  that  act,  No.  2,  with  respect  to  all 
provisions  which  are  superior  in  their  act  to  the  provisions  of  the  Fed- 
eral act,  if  adopted  here,  North  Carolina  would  have  exclusive  jurisdic- 
tion over  those  provisions  because  its  regulations  are  superior;  and 
North  Carolina  would  get  Federal  funding  to  continue.  Furthermore 
the  North  Carolina  legislative  enactments  would  prevail  because  they 
would  fill  in  that  void  that  is  there.  Therefore,  I  think  it  is  a  good  thing 
as  far  as  North  Carolina  is  concerned. 

Mr.  Jones  of  North  Carolina.  I  thank  the  gentleman  very  much, 
Mr.  Chairman. 

Mr.  Gaydos.  Mr.  Chairman,  I  want  to  thank  the  gentleman  for 
bringing  up  a  very  important  point,  which  clearly  shows  how  a  State 
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activity  can  supplement,  can  fortify,  and  can  work  along  with  what  our 
concept  is  as  far  as  Federal  jurisdiction  is  concerned. 

I  think  if  for  no  other  reason  but  that  reason  alone,  the  substitute 
should  be  soundly  defeated. 

I  also  want  to  point  out,  Mr.  Chairman,  that  in  this  legislation  we 
are  talking  about  separation.  There  is  no  question,  that  the  time 
has  come  to  put  all  mining  legislation  in  one  department.  We  have  to 
put  it  in  the  one  department  in  which  it  belongs.  We  have  to  get  rid 
of  that  Metal  and  Nonmetal  Act.  We  have  to  have  one  act. 

Mr.  Chairman,  we  have  done  this  in  H.R.  4287,  and  wo  have  a  good 
act.  We  have  an  act  which,  if  it  is  enacted — and  I  am  sure  it  will  bo — 
is  going  to  finally  recognize  that  all  miners,  regardless  of  what  they 
are  mining  are  going  to  be  protected. 

Mr.  Oberstar.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  Minnesota. 

Mr.  Oberstar. 'Mr.  Chairman,  I  thank  the  gentleman  for  yielding. 

I  strongly  support  his  position.  I  strongly  oppose  the  Sarasin  sub- 
stitute amendment. 

We  know  what  we  are  talking  about  here.  Let  us  make  this  an  ac- 
complished fact.  Let  us  strengthen  metal  mining  protection. 

Let  us  not  dress  up  last  year's  Christmas  trees  with  old,  wornout 
ornaments,  let  us  take  a  brandnew  tree,  let  us  make  a  brandnew  pro- 
gram and  give  it  the  strength  of  the  provisions  of  the  Coal  Safety  Act 
that  the  gentleman  has  so'  well  described,  and  move  ahead  and  defeat 
this  substitute  amendment. 

Mr.  Sarasin.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman    from  Connecticut. 

Mr.  Sarasix.  Mr.  Chairman,  I  was  interested  in  hearing  the  com- 
ments made  bv  the  gentleman  from  Minnesota  (Mr.  Oberstar)  about 
the  Christmas-tree,  and  so  forth.  But,  may  I  point  out  that  when  the 
gentleman  was  in  the  well  of  the  House  last  year,  he  was  strongly 
planning  that  tree,  and,  oh,  it  was  so  good,  then,  and,  suddenly,  it  is 
not  all  that  good  today. 

It  was  not  a  qualified  endorsement,  it  was  a  good  one. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

(On  request  of  Mr.  Sarasin  and  by  unanimous  consent,  Air.  Gaydos 
was  allowed  to  proceed  for  5  additional  minutes.) 

Mr.  Sarasix.  Mr.  Chairman,  will  the  gentleman  yield  further? 

Mr.  Gaydos.  I  yield  further  to  the  gentleman  from  Connecticut. 

Mr.  Sarasix.  Mr.  Chairman,  I  would  like  to  refer  back  to  the  earlier 
comment  of  the  gentleman  about  the  terrible  things  that  are  in  this 
bill.  The  adjudicatory  procedure  under  the  formal  rulemaking  proc- 
ess of  H.E.  7979 — yes,  it  is  there,  it  is  there,  and  I  state  that  as  a  fact, 
it  is  there — to  allow  the  mining  community  to  come  in  and  cross- 
examine  witnesses  rather  than  allow  this  arbitrary  selection  of  stand- 
ards without  the  opportunity  of  cross-examination  to  be  sure  that  the 
law  is  a  good  law  and  not  a  bad  one. 

The  gentleman  will  recall  that  I  pointed  out  the  incident  where  the 
miners  had  pointed  out  that  under  the  Metallic  and  Nonmetallic  Act, 
that  does  have  formal  rulemaking,  that  they  were  able  to  prevent  a 
disastrous  standard  from  going  into  effect  because  they  had  the  ability 
to  cross-examine  the  witnesses,  and  the  administrative  law  judge  was 
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in  a  better  position,  then,  to  judge  the  facts.  But  that  situation  does 
not  exist  in  the  provisions  in  this  bill. 

Again,  when  we  look  at  the  decrease  in  the  accident  rate,  when  we 
look  at  the  success  of  the  metallic  and  nonmetallic  situation  today, 
in  spite  of  its  shortcomings,  then  I  see  no  reason  to  destroy  what  has 
worked  so  well  in  these  areas,  and  the  emergency,  temporary  stand- 
ards, we  are  talking  about  temporary  standards  providing  for  a  situa- 
tion that  develops  and  it  can  only  last  for  9  months.  And  the  biggest 
threat  and  the  most  effective  threat  to  the  metallic  and  nonmetallic 
mines  today  is  closure,  not  the  dollar  amount  of  the  fines. 

I  believe  that  what  MESA  has  done  in  their  studies  of  this  is  to  put 
to  bed  the  fact  that  there  is  a  correlation  between  dollar  fines  and  the 
health  and  safety  of  the  miners. 

Mr.  Gatdos.  If  closure  is  so  important,  if  closure  has  been  proven  to 
be  so  effective,  then  why  in  your  substitute  do  you  only  have  two  areas 
for  closure,  while  in  the  bill  we  have  before  us  we  have  at  least  five 
areas?  If  you  are  talking  about  closure  being  so  magical  and  so  all- 
important,  then  why  have  you  only  put  in  closure  orders  covering  two 
areas ;  why  did  you  not  put  in  more  ? 

Mr.  Sarasin.  I  am  sure  the  gentleman  is  aware  that  there  are  three. 

Mr.  Gaydos.  We  have  five. 

Mr.  Sarasin.  What  is  so  magic  about  five  or  six  ? 

Mr.  Gaydos.  I  would  not  want  to  put  three  more  in  if  they  are 
identical.  I  submit  that  they  are  separate  and  apart,  but  fit  together. 

Mr.  Chairman,  let  me  respond  to  argument  that  took  place  last  year 
when  we  passed  H.R.  1355,  which  was  handled  by  Dominick  Daniels. 
We  passed  it.  Most  of  us  supported  it.  But  it  was  passed  under  a 
threat  of  veto.  Something  was  better  than  nothing  at  that  time.  It 
was  all  we  could  get  then.  And  personally  I  had  some  reservations.  I 
also  believe  that  many  of  the  Members  at  that  time  knew  that  we 
wanted  to  do  it  at  that  time,  to  bring  the  two  together  so  as  to  amalga- 
mate the  laws  into  one  law. 

Mr.  Sarasin.  If  the  gentleman  will  yield  further,  let  me  say  that  I 
have  reread  the  hearings,  the  arguments  and  the  debate  in  the  Con- 
gressional Record  of  last  year,  and  I  did  not  see  one  qualifying  state- 
ment by  the  gentleman  now  in  the  well,  or  anyone  else,  including  my- 
self, who  supported  that  bill.  They  supported  it  enthusiastically.  They 
said  many  times,  especially  in  answer  to  questions  by  our  former  col- 
league, the  gentleman  from  West  Virginia,  Mr.  Hechler,  that,  oh,  yes, 
we  will  maintain  the  separation,  because  it  was  so  important  and  now 
here  we  are,  throwing  it  out  the  window. 

Mr.  Gaydos.  Mr.  Chairman,  I  would  like  to  conclude  my  remarks  by 
saying  that  I  think  that  it  is  commonsense,  that  it  is  a  natural  con- 
clusion of  analytical  people  to  have  the  two  put  together.  If  we  want 
fairness  and  if  we  want  quality  for  all,  it  should  emanate  from  one 
act.  You  cannot  have  this  act  split  up,  because  when  we  have  two  juris- 
dictions split,  two  separate  acts,  then  it  is  obvious  what  has  happened 
with  the  metallic  and  nonmetallic  mines,  where  standards  have  dif- 
ficulty in  being  adopted,  where  they  are  not  as  enforceable. 

Why  would  anybody  refuse  to  defend  the  proposition  that  when  a 
man  is  mining  coal  in  a  coal  mine  that  there  are  penalties,  there  are 
standards  that  are  mandatory,  there  are  fines,  while  over  here,  on  the 
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other  hand,  if  a  man  is  mining  asbestos  then  he  does  not  have  that 
protection  and  those  penalties  ? 

Mr.  Kazbk.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  Texas. 

Mr,  Kazbk  I  thank  the  gentleman  for  yielding. 

Is  not  the  answer  simple  ?  Just  change  the  law. 

Mr.  Gaydos.  That  is  what  we  are  doing. 

Mr.  Kazex.  Put  the  penalties  in  there,  but  keep  them  where  they 
are. 

Mr.  Gaydos.  We  are  changing  the  law. 

Mr.  Kazex.  There  are  two  different  types  of  mining.  There  are  two 
different  jurisdictions,  and  do  not  put  them  together.  Just  change  the 
law.  Make  it  fair. 

Mr.  Gaydos.  There  are  two  different  types  of  mining.  There  are 
around  650  different  type-  of  mining  presently  covered  in  the  Metal 
and  Xonmetallic  Art. 

Mr.  Chairman,  T  yield  bade  the  remainder  of  my  time. 

Mr.  Saxtixi.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words. 

(Mr.  Saxtixi  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Saxtixt.  Mr.  Chairman,  in  continuation  of  the  colloquy  that 
got  cut  short  of  our  efforts  during  general  debate,  I  would  continue 
to  share  my  concerns  with  the  Members.  Safety  is  certainly  a  laudable 
objective.  I  doubt  within  recent  history  on  this  House  floor  that  any 
Member  has  taken  to  the  well  to  advocate  unsafety.  But  this  issue  we 
are  looking  at  is  what  legislative  vehicle  should  we  put  on  track  in 
order  to  arrive  at  the  destination  of  the  laudable  objective  of  safety. 
Tn  one  instance  we  have  allowed  the  Department  of  the  Interior 
through  its  subagency,  MESA,  to  serve  as  the  implementing  entity 
for  this  responsibility.  The  very  dedicated  Committee  on  Education 
and  Labor  has  come  forward  and  suggested  no,  it  should  be  all  under 
the  Department  of  Labor. 

"With  regard  to  proposition  Xo.  1. 1  have  been  continually  troubled, 
as  a  member  of  the  Committee  on  Interior  and  Insular  Affairs,  and 
as  a  member  who  is  very  much  concerned  with  issues  related  to  non- 
fuel  minerals,  with  whether  or  not  the  Department  of  the  Interior 
was  in  fact  the  entity  that  should  be  fulfilling  this  responsibility.  I 
have  been  troubled  by  the  question  of  whether  or  not  this  responsibil- 
ity is  a  logical  extension  of  the  general  statutory  mandate  creating 
the  Department  of  the  Interior.  I  am  not  sure  it  is. 

Conversely,  I  have  experienced  some  very  distressed  constituents 
voicing  their  objections  to  the  fairness  and  efficiences  found  within 
OSHA.  Some  have  suggested  that  they  would  have  been  better  off 
being  accused  of  homicide,  criminal  homicide,  than  they  would  have 
been  being  accused  of  an  infraction  of  an  OSHA  rule  of  regulation. 

I  would  assume  that  each  member  of  the  Labor  Committee  would 
concede  that  there  have  been  problems  of  administrative  excess  and 
abuse.  My  reservations  and  concerns  enunciate  themselves  in  this  con- 
text. Do  we  solve  the  need  for  safety  in  our  mines  by  compounding 
the  problems  that  have  inhered  in  the  general  administration  at  the 
street  and  business  level  of  the  OSHA?  Are  we  creating  a  baby 


1219 

OSHA?  Are  we  creating  and  compounding  the  problems  that  have 
occurred  because  of  the  judge- jury-executioner  general  authority  that 
has  been  implanted  within  OSHA  by  bringing  that  judge- jury-exe- 
cutioner authority  and  putting  it  in  our  mines ? 

Mr.  Chairman,  I  think  that  there  has  been  a  measured  improvement 
in  some  of  the  administrative  activities  OSHA  has  taken  over  the 
last  year  or  year  and  a  half.  But  I  camiot  concur  with  or  subscribe  to 
the  general  proposition  so  well  enunciated  by  the  gentleman  who  just 
preceded  me  in  the  well,  that  all  these  apples  and  all  these  oranges  are 
of  precisely  the  same  definition  and  dimension  and  we  can  throw  them 
all  into  the  same  basket  and  come  out  with  exactly  the  same  solution. 

That  strikes  me  as  inherently  illogical  in  implementation  because 
there  is  a  world  of  difference  between  a  copper  mine  and  a  coal  mine 
and  between  a  sand  and  gravel  pit  and  a  coal  mining  strip. 

I  think  if  we  fail  at  the  legislative  beginning  we  could  in  a  very  real 
sense  compound  the  negatives  that  have  characterized  some  aspects  of 
the  operation  of  OSHA.  In  doing  so  we  would  resolve  nothing  in  terms 
of  the  laudable  objectives  of  mine  safety.  We  would  merely  com- 
pound, confuse  and  conflict  with  the  inevitable  administrative  poten- 
tial for  bureaucratic  excess  that  is  inherent  in  any  governmental  de- 
partment action  or  activity. 

I  know  that  certainly  is  not  the  intent  of  the  gentleman. 

The  Chairman.  The  time  of  the  gentleman  from  Nevada  has  ex- 
pired. 

(By  unanimous  consent,  Mr.  Santini  was  allowed  to  proceed  for  3 
additional  minutes.) 

Mr.  Saxtixi.  Mr.  Chairman,  I  yield  to  the  gentleman  to  afford  him 
an  opportunity  to  respond  to  my  observations. 

Mi.  Gaydos.  Mr.  Chairman,  in  response  to  the  gentleman  from 
Xevada,  I  know  he  is  sincere  in  raising  the  point.  I  just  want  to  point 
out  we  are  talking  about  the  enforcement  of  standards,  and  we  are 
providing  that  standards  presently  in  existence  in  the  metal  and  non- 
metallic  field,  will  be  maintained. 

Xowhere  in  the  present  language  of  this  legislation  or  in  any  pro- 
jected interpretations  would  we  have  any  difficulty  in  that  area  of 
standards,  because  the  standards  are  vertical.  There  will  be  standards 
for  salt  mines,  there  wil  be  standards  for  the  coal  industry,  there  will 
be  standards  for  the  gravel  mines,  and  there  will  be  standards  for 
other  mines.  That  is  how  it  works.  I  do  want  to  point  that  out  to  the 
gentleman. 

Mr.  Saxtixi.  Do  we  throw  the  baby  out  with  the  bath  witli  this 
bill? 

Mr.  Gaydos.  Xo,  we  do  not. 

Mr.  Saxtixi.  Do  we  do  that  in  the  sense  that  we  paint  too  broadly 
with  the  legislative  brush  ?  Could  we  not  reach  the  inequities  we  have 
clearly  suggested  exist  without  transferring  the  responsibility  all 
together. 

AIr.  Gaydos.  The  proof  of  the  pudding  is  that  we  are  doing  just 
that.  We  have  standards  that  provide  for  coal  mining  and  for  silver 
mining  and  for  other  mining.  Those  standards  are  there.  I  can  assure 
the  gentleman  in  all  good  conscience  that  will  not  be  a  problem,  real  or 
imagined. 
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Mr.  Santini.  If  that  problem  develops,  will  the  gentleman  assist  mo 
in  explaining  to  my  constituents  ? 

Mr.  Gaydos.  Unqualifiedly  yes. 

Mr.  Sarasin.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Santini.  I  yield  to  the  gentleman  from  Connecticut. 

Mr.  Sarasin.  Mr.  CHairman,  as  far  as  the  transfer  is  concerned,  in 
my  bill  H.R.  7971)  and  in  the  gentleman's  bill,  IT.R.  4'287,  they  are 
identical.  They  take  over  the.  regulations,  lock,  stock,  and  barrel,  but 
separately. 

Rut  as  to  new  standards,  when  we  talk  about  lumping  hard-rock 
minei-s  with  coal  miners  wo  have  a  mess  and  a  problem  thai  would  not 
exist  if  IT.R.  79T*>  were  adopted  as  a  substitute. 

Mr.  Gaydos.  If  the  gentleman  will  yield  further.  I  have  complete 
disagreement  with  that  observation.  It  does  not  create  that  problem 
at  all  because  the  language  states  they  shall  be  separate. 

In  fact,  the  gentleman  from  Minnesota  (Mi".  Quie),  by  the  gentle- 
man's authority  on  that  side,  in  the  full  committee  made  us  put  in  that 
amendment  and  we  accepted  it,  that  there  will  be  separate  standards. 

Mr.  Kaxf.n.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Santini.  I  yield  to  the  gentleman  from  Texas. 

.  Chairman,  does  the  gentleman  mean  they  will  be  di  Me  rent  and 
separate  standards? 

Mr.  Gaydos.  Mr.  Chairman,  if  the  gentleman  will  yield,  yes,  as  they 
exist,  and  all  future  standards.  The  Quie  amendment  says  that  the 
promulgation  of  all  future  standards  shall  be  separate.  It  is  in  the  lull. 

Mr.  Kazen.  I  would  hope  that  they  would  be  different  That  is  what 
concerned  me. 

Mr.  Erlenborn.  Mr.  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words.  I  rise  in  support  of  the  amendment. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Erlenborn.  Mr.  Chairman,  I  listened  with  great  interest  to  my 
colleague,  the  gentleman  from  Pennsylvania,  the  chairman  of  the  sub- 
committee (Mr.  Gaydos) .  When  the  gentleman  was  speaking  from  the 
well  a  few  minutes  ago,  the  gentleman  argued  for  equal  treatment, 
that  we  should  put  the  metallic  and  nonmetallic  into  the  same  act  as 
the  coal  miners,  because  it  is  only  fair  to  treat  them  equally. 

I  hope  the  gentleman  will  remember  that  and  act  consistent  with 
that  argument  next  week  when  we  have  the  black  lung  bill  on  the  floor 
of  the  House,  as  I  am  advised  we  will,  because  I  think  that  is  a  good 
principle  for  treating  those  who  are  disabled  as  a  result  of  having 
pneumoconiosis  from  working  in  the  coal  mines.  I  think  they  should 
be  treated  equally,  given  the  same  amount  of  compensation,  the  same 
chance  to  get  compensation  as  workers  who  are  disabled  through  other 
industrial  diseases  in  other  industries. 

Now,  I  do  know  that  the  gentleman  from  Pennsylvania  has  sup- 
ported the  black  lung  compensation  law  that  is  on  the  books  today, 
as  I  did  initially,  that  was  in  the  Coal  Mining  Health  and  Safety  Act 
of  1969.  I  was  the  ranking  Republican  on  the  subcommittee  that  wrote 
that  bill,  so  I  am  somewhat  familiar  with  both  the  safety  and  health 
and  the  compensation  provisions  of  that  legislation.  It  was  argued  at 
that  time  that  the  Federal  program  was  necessary  to  take  care  of  old 
claims,  but  in  the  future  everybody  would  be  treated  alike  under 
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workers  compensation.  It  is  time  that  that  promise  was  fulfilled  and 
next  week  I  am  going  to  offer  an  amendment  to  the  black  lung  bill  in 
the  nature  of  a  substitute  that  will  put  the  black  lung  sufferers  in  the 
same  position  as  others  who  are  entitled  to  compensation  for  indus- 
trial disease.  I  hope  the  gentleman  from  Pennsylvania  will  be  on  the 
floor  in  the  well  arguing  for  equal  treatment  next  week,  as  the  gentle- 
man was  today.  I  rather  doubt  that  the  gentleman  will  be,  of  course, 
because  what  he  will  be  trying  to  do  next  week  is  give  black  lung  com- 
pensation to  people  who  are  not  ill.  They  want  to  give  black  lung 
compensation  to  all  ex-coal  miners,  calling  it  compensation,  but  it  will, 
in  reality,  be  a  Federal  pension  for  this  particular  industry  and  I  hope 
we  do  not  do  that. 

Now,  as  far  as  the  substitute  is  concerned,  I  rise  in  support  of  the 
substitute  amendment  offered  by  the  gentleman  from  Connecticut.  I 
see  no  reason  why  we  should  treat  metallic  and  nonmetallic  the  same 
as  coal.  I  think  the  gentleman  from  Connecticut  has  pointed  out  we 
have  gassy  mines.  We  have  an  altogether  different  situation  in  the  coal 
mine  areas. 

I  think  the  gentleman  is  quite  consistent  in  offering  this  substitute 
amendment  and  those  who  would  oppose  it  today  are  being  quite  incon- 
sistent, because  as  the  gentleman  pointed  out  repeatedly,  the  same  bill 
that  they  championed  last  year  was  a  good  idea  then  and  it  is  a  good 
idea  today.  I  did  not  champion  it  then.  I  did  not  think  it  was  a  good 
idea  to  put  enforcement  over  in  the  Department  of  Labor.  I  think  it 
is  being  done  for  the  sake  of  satisfying  organized  labor,  because  they 
think  the  Department  of  Labor  is  their  own  captive  Department  in 
the  hierarchy  of  Government.  The  opposition  seems  to  have  dissipated 
to  that  transfer.  Let  us  go  ahead  and  make  that  transfer,  but  let  us 
not,  as  the  gentleman  who  preceded  me  in  the  well  said,  "Throw  the 
baby  out  with  the  bathwater."  Let  us  keep  the  separate  acts,  and 
recognize  that  these  are  totally  different  types  of  endeavors,  mining 
fuel  coal  in  highly  dangerous  combustible  situations  and  mining  other 
metals  and  nonmetals  that  are  of  a  totally  different  nature. 

So  I  again  repeat,  I  hope  the  gentleman  from  Pennsylvania  (Mr. 
Gaydos)  will  show  us  the  gentleman's  consistency  next  week  by  taking 
the  well  in  support  of  my  substitute  bill,  as  I  am  supporting  the  sub- 
stitute amendment  offered  by  the  gentleman  from  Connecticut,  and  I 
hope  it  will  be  adopted. 

Mr.  Cornell.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words. 

Mr.  Chairman,  it  seems  obvious  from  the  debate  today  that  some 
of  our  colleagues  are  concerned  about  the  question  of  whether  the  same 
standards  would  be  applicable  for  all  tvpes  of  mining.  This  is  cer- 
tainly not  true  under  the  provisions  of  H.E.  4287. 

I  would  like  to  refer  my  colleagues  to  page  10  of  the  committee 
report,  at  the  top  of  that  page,  which  states : 

The  new  act  distinguishes  statutory  provisions  which  empower  the  Labor 
Department  with  enforcement  authority  to  protect  all  miners,  and  statutory 
standards,  which  the  Congress  enacted  in  1969  to  correct  specific  workplace 
conditions  in  coal  mines.  It  is  only  the  statutory  provisions  of  the  Coal  Act 
which  are  made  applicable  to  all  mines,  and  not  the  statutory  standards.  In 
addition,  promulgated  standards,  which  evolved  through  the  rule-making  process 
of  the  Coal  Act  and  the  Metal  and  Non-metallic  Act,  and  which  apply  to  specific 
workplace  conditions,  respectively,  in  coal  and  noncoal  mines  are  not  made 
universally  applicable  to  all  mines.  Promulgated  standards  will  retain  the  same 
scope  of  coverage  as  they  did  before  the  passage  of  this  bill. 
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That  quotation  makes  it  very  clear  that  there  will  be  different  stand- 
ards for  different  types  of  mines,  just  as  they  exist  today. 

AMENDMENT  COVERED  BY  MR.  GT7DGEB  TO  THE   AMENDMENT  IX  THE 
NATURE  OF  A   SUBSTITUTE  OFFERED  BY   MB.   BARASIN 

Mr.  Gudger.  Mr.  Chairman,  I  offer  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Gudger  to  the  amendment  in  the  nature  of  n  sub- 
stitute offered  by  Mr.  Sarasin  :  Page  (J,  Line  8,  strike  out  the  word  "Labor"  and 
insert  the  word  "Interior". 

Page  31,  lines  24  and  25,  delete  the  words  "And  the  Secretary  of  Interior". 

Page  60,  linos  '2:\  and  24,  delete  the  words  "And  the  Secretary  of  Interior". 

Page  GO,  lines  10,  11,  and  'J."!,  delete  the  words  "and  the  Secretary  of  Interior". 

Page  Gl,  line  15,  delete  the  words  "the  Secretary  of  Interior". 

Page  or>.  line  18,  delete  the  words  "the  Secretary  of  Interior". 

Page  70,  line  4,  delete  the  words  "the  Secretary  of  Interior". 

Page  80,  line  7.  delete  the  word  "Labor"  and  insert  the  word  "Interior". 

Page  81,  line  3,  delete  the  words  "Secretary  of  Labor". 

Mr.  Gudger.  Mr.  Chairman,  I  am  very  impressed  with  the  argu- 
ments advanced  by  the  gentleman  from  Connecticut,  and  by  his  sug- 
gesting that  there1  is  a  great  deal  of  disharmony  between  the  adminis- 
tration of  mine  safety  and  health  standards  in  three  different  areas 
which  have  such  distinct  characteristics.  Coal  mining,  to  me.  is  vastly 
different  from  the  mining  in  my  part  of  western  North  Carolina,  where 
we  have  a  great  deal  of  feldspar,  mica  and  other  surface  extraction. 
Certainly  1  see  equally  singular  disparities  between  coal  mining  and 
metal  mining  at  depth. 

I  have  studied  the  dissenting  opinion  of  Congressman  Sarasin.  I 
think  he  has  well  developed  those  points.  However,  in  his  argument, 
he  has  pointed  out  that  the  Department  of  the  Interior  has  done  reason- 
ably well,  and  MESA  has  served  a  useful  purpose  in  the  administra- 
tion of  those  responsibilities  which  have  been  allocated  to  it.  As  a 
matter  of  fact,  on  page  75  of  the  report,  commenting  from  his  remarks, 
he  states : 

In  the  past,  there  have  been  compelling  arguments  for  opposing  transfer  of 
MESA  from  the  Department  of  Interior  to  the  Department  of  Labor,  and  there 
have  been  substantial  arguments  supporting  the  case  for  transfer.  The  transfer, 
in  this  Congress,  is  supportd  by  the  present  administration,  aware  of  the  issues 
that  have  been  raised  in  the  past. 

In  not  opposing  the  transfer,  since  some  of  us  have  opposed  transfer  in  the 
past,  we  wish  to  make  it  clear  that  we  do  not  cast  any  aspersions  upon  the  De- 
partment of  Interior  or  MESA.  The  statistics  supplied  show  that  fatalities  and 
disabling  injuries  in  mines  have  shown  an  encouraging  downward  trend.  We 
hope  that  trend  will  continue  at  an  accelerating  rate,  no  matter  which  Depart- 
ment enforcement  is  located. 

My  point  is  this :  Where  a  department  has  discharged  its  responsi- 
bilities well ;  where  it  has  developed  new  processes  and  new  methods 
of  safety  and  health  direction:  where  it  is  not  shown  to  have  failed 
in  the  discharge  of  its  duties  in  administering  those  new  standards. 
I  see  little  occasion  for  justifying  a  transfer  of  the  functions  of  that 
department  into  another  department. 

Therefore,  I  feel  that  the  gentleman's  substitute  is  validated,  in  that 
he  submits  that  we  should  address  this  year  what  was  addressed  last 
year,  that  is,  changes  in  existing  law,  not  the  elimination  of  two  sub- 
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stantial  propositions  in  our  law.  But  I  see  no  justification  in  elimi- 
nating the  responsibility  of  Interior  when  it  has  been  doing  a  good 
job.  Therefore,  I  feel  that  we  would  be  remiss  if  we  did  not  allow 
this  body  to  pass  upon  the  proposition  of  retaining  in  Interior  the 
very  authority  which  it  has  exercised  in  the  past  and  the  authority 
under  which  the  Sarasin  amendment,  in  effect,  finds  its  basis,  because 
it  has  been  the  Interior  Department  which  has  developed  most  of 
these  changes  of  the  law  which  he  is  advocating  in  his  substitute. 

I.  therefore,  generally  support  the  substitute,  but  I  do  so  subject 
to  the  amendment  which  I  have  set  forth. 

Mr.  Gaydos.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment. 

Mr.  Chairman,  in  response  to  the  gentleman's  amendment,  first,  let 
me  say  that  I  assume  that  the  amendment  provides  for  negating  the 
transfer  over  from  the  Department  of  the  Interior  to  the  Department 
of  Labor.  And  I  say  that  assumptively  because  I  do  not  have  a  copy 
of  the  amendment.  So  with  that  assumption,  I  will  proceed  to  make 
my  argument. 

Am  I  correct,  is  that  what  the  gentleman's  amendment  does ? 

Mr.  Gtogee.  If  the  gentleman  will  yield,  that  is  correct.  It  deletes 
the  word  "Labor"  and  substitutes  the  word  "Interior,"  and  deletes 
the  Department  of  the  Interior  in  those  instances  where  that  Depart- 
ment has  concurrent  responsibility  with  the  Department  of  Labor. 
Where  "Secretary"  is  used  in  the  act,  it  refers  to  the  Secretary  of  the 
Interior  under  my  amendment.  It  refers  to  the  Secretary  of  Labor 
under  the  Sarasin  substitute. 

Mr.  Gaydos.  Mr.  Chairman,  there  are  several  reasons  why  I  oppose 
such  a  transfer.  The  primary  reason  is  that  it  is  a  conflict  of  mission. 
The  Interior  Department,  which  is  now  responsible  for  MESA,  is 
hampered  by  the  conflicting  mission  of  working  with  mine  operators 
to  enhance  production  of  the  natural  resources  of  this  Nation.  Every- 
body knows  the  accident  rate  goes  up.  particularly  since  the  Presi- 
dent now  has  called  for  increased  production  of  things  like  coal  and 
other  energy-producing  materials,  and  this  Department  stands  in  a 
conflicting  position.  It  has  always  been  the  conclusion  held  by  those 
people  who  know  the  inner  workings  of  the  Department. 

Secondly,  we  have  maintained  MESA's  enforcement  function  which 
is  not  inextricably  linked  with  Interior's  mining  and  research  func- 
tion. Therefore,  we  do  allow  and  provide  for  safety  research  in  MESA. 
They  have  the  experience.  They  will  be  doing  research.  That  will  be 
made  available  to  the  Secretary  of  Labor,  and  the  ultimate  adoption 
of  and  promulgation  and  enforcement  of  standards.  So  the  Depart- 
ment of  Interior's  expertise  is  not  overlooked.  It  is  going  to  be  utilized 
in  the  future.  And,  in  addition,  all  of  the  personnel  are  going  to  be 
transferred  from  the  Department  of  the  Interior  over  to  the  Depart- 
ment of  Labor  in  bulk.  We  cannot  change  that.  So  we  are  not  destroy- 
ing anything.  We  are  going  to  move  it  over  in  an  orderly  fashion. 

If  the  legislation  is  supported  and  ultimately  passes,  we  are  going 
to  have  enforcement  of  the  mining  rights  where  it  should  be,  in  the 
Department  of  Labor.  Secretary  Andrus  has  testified  before  the  com- 
mittee that  he  is  in  support  of  this  transfer.  Secretary  Marshall  is  in 
support  of  the  transfer.  The  President  is  in  support  of  the  transfer. 
All  knowing  labor  union  leaders  are  in  support  of  the  transfer.  And, 
yes.  some  of  the  employers  and  people  in  the  industry  are  in  support 
of  the  transfer,  and  the  substitute  is  in  support  of  the  transfer. 
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Mr.  Hansen.  Mr.  Chairman,  I  rise  in  support  of  the  amendment. 

Mr.  Chairman,  I  think  this  is  a  very,  very  serious  amendment  in 
the  sense  that  we  are  talking  about  you  can  best  look  after  the  safety 
of  those  who  are  gainfully  occupied  in  the  mines  and  the  mining 
processes  of  the  industry  of  the  United  States. 

I  think  it  is  a  very  glib  thing  we  are  doing  when  we  talk  about 
transferring  MESA  into  an  area  where  OSHA  has  gained  such 
disrepute. 

The  Occupational  Safety  and  Health  Administration  is  something: 
about  which  I  have  for  a  long  time  made  a  great  deal  of  study,  and  I 
can  tell  the  Members  that  OSILY's  track  record  is  so  lousy  that  if  we 
really  want  to  have  problems  in  the  mine  inspection  area,  we  can  just 
transfer  this  authority  over  to  the  Department  of  Labor  with  OSHA. 

We  talk  about  conflicts  of  interest,  and  we  really  have  conflict  of 
interest  when  we  talk  about  bringing  MESA  over  into  an  area  with 
OSHA  where  we  have  all  the  types  of  known  harassments  that  could 
happen  because  of  the  fact  that  anybody  can  pull  the  plug  on  the  mine 
owners  or  anyone  else  as  the  result  of  irresponsible  complaints.  That 
is  what  they  are  doing  under  OSHA  in  too  many  instances. 

I  understand  we  are  talking  about  results,  and  I  know  that  the 
gentleman  from  Kentucky  (Mr.  Perkins)  has  been  very  concerned 
about  problems  in  mine  safety,  but  I  can  say  this:  that  when  we  look 
at  the  kepone  record  of  OSHA  and  the  record  it  has  had  in  many  other 
respects,  any  inadequacy  of  MESA  won't  be  solved  in  the  Department 
of  Labor.  If  we  look  at  the  safety  record  of  industry  in  the  past  30 
or  40  years,  we  find  that  before  OSITA  we  had  good  progress,  and 
since  OSHA  we  have  had  virtually  no  progress  in  the  general  area  of 
safety  as  far  as  American  industry  is  concerned.  At  least  if  there  is 
progress,  it  is  not  discernible. 

The  point  is  that  we  have  wastefully  spent  a  lot  of  money.  I  think 
there  are  a  number  of  areas  where  we  could  have  worked  out  some- 
thing for  the  increased  safety  of  the  workinsrman,  but  OSHA  has  not 
worked  effectively  for  the  workingman's  safety.  In  fact  we  seem  to  be 
losing  ground  because  many  safetv  programs  have  sat  back  and  said, 
"Well.  OSHA  will  take  care  of  these  things."  But  OSHA  has  not 
done  it. 

The  way  this  OSHA  complex  has  operated  reminds  me  of  a  scene 
in  a  ballpark  where  two  or  three  fielders  are  running  after  a  high  fly 
ball  and  they  all  stop  and  the  ball  falls  between  them.  Other  safety 
programs  have  waited  for  OSHA  and  OSHA  dropped  the  ball — 
kepone  being  the  prime  example. 

Let  me  say  this  also.  OSHA.  is  in  deep  trouble.  It  is  in  trouble  in 
the  courts  resulting  from  the  way  it  has  been  operating.  They  have 
lost  court  case  after  court  case,  both  Federal  and  State. 

In  fact,  they  have  not  won  a  case  on  the  fourth  amendment  basis 
involving  inspections  without  warrant  in  the  last  18  months.  One  of 
these  cases  is  before  the  Supreme  Court  now  for  final  decision  which 
is  expected  next  spring. 

To  bring  MESA  into  OSHA  under  the  Department  of  Labor  at 
a  time  when  OSHA  is  in  very  questionable  circumstances  seems  to  me 
to  be  really  jeopardizing  the  well-being  of  the  MESA  program.  More 
than  this,  let  me  say  that  the  Carter  administration  itself  is  actually 
circulating  a  memo  that  is  supposed  to  have  gone  to  the  President 
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from  high  levels  of  the  administration,  and  in  that  they  advocate  back- 
ing off  from  OSHA  and  giving  more  enhanced  responsibilities  to  the 
workmen's  compensation  law  and  a  better  system  of  fines  against  those 
who  have  bad  accident  records. 

So,  Mr.  Chairman,  I  would  say  that  this  is  absolutely  the  wrong 
time  for  a  transfer  of  MESA,  and  it  is  the  wrong  thing  to  be  doing.  I 
support  the  amendment  fully. 

I  might  bring  to  the  attention  of  the  Members  the  fact  that  just  this 
week  the  U.S.  District  Court  for  the  Southern  District  of  California, 
ruled  that  the  OSHA  provisions  providing  for  warrantless  inspections 
violate  the  fourth  amendment.  This  is  the  second  Federal  case  holding 
section  8  (a) ,  which  is  the  inspection  provision  of  OSHA,  unconstitu- 
tional as  written,  and  not  interpreting  it  to  authorize  a  warrant 
procedure. 

So  I  would  say  that  OSHA  is  in  so  much  trouble  that  we  should  not 
jeopardize  the  MESA  program  by  taking  this  transfer  action.  OSHA 
will  not  be  clarified  until  the  Supreme  Court  finally  decides  the  case 
which  they  are  scheduled  to  hear  this  fall.  No  decision  is  expected  until 
next  year. 

Mr.  Chairman,  I  think  these  facts  make  it  absolutely  premature  to 
put  MESA  in  Labor  with  OSHA  particularly  at  this  time. 

Mr.  Perkins.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words,  and  I  rise  in  opposition  to  the  amendment  and  in  opposition 
to  the  amendment  in  the  nature  of  a  substitute. 

Mr.  Chairman,  first  let  me  state  that  I  am  not  up  here  defending 
OSHA.  In  many  respects  OSHA  has  not  done  a  good  job,  especially 
in  some  instances,  involving  nondangerous  situations. 

But  in  instances,  such  as  the  steel  mills,  where  OSHA  has  conducted 
inspections,  and  in  other  more  dangerous  situations,  OSHA  has  done 
a  good  job.  However,  there  are  so  many  little  things  that  the  people 
are  complaining  about  that  we  forget  about  all  the  good  they  have 
done.  This  has  come  about  because  of  OSHA's  messing  around  with 
so  many  little  operations  where  its  enthusiasm  has  overreached  its 
judgment. 

If  we  recall  something  about  the  history  of  mine  safety,  we  know 
that  in  1952  for  the  first  time  we  gave  the  Secretary  of  the  Interior 
the  police  power  to  close  down  mine  operations  that  were  found  to 
be  unsafe.  That  was  exercised  for  the  first  time  after  the  Centralia 
disaster,  after  more  than  119  people  lost  their  lives. 

We  authorized  Interior  to  close  title  II  Mines  and  withdraw  work- 
ers if  conditions  amounted  to  imminent  danger  of  accidents. 

They  did  just  that  throughout  eastern  Kentucky.  I  can  name  dozens 
and  dozens  of  mines  that  MESA  closed  down  pursuant  to  that  1952 
act  in  eastern  Kentucky,  West  Virginia,  and  south  West  Virginia. 
We  further  strengthened  the  imminent  danger  section  in  the  1966 
amendments. 

Then  we  came  to  the  Farmington  disaster  of  1968,  in  which  some 
78  people  lost  their  lives.  We  tried  to  write  a  strong  act,  hoping  that 
Interior  would  keep  up  with  the  most  dangerous  mines  in  the  country, 
especially  the  most  gassy  mines,  in  which  explosions  were  likely  to 
take  place.  Legislative  history  clearly  shows  our  intention  that  they 
would  not  permit  those  mines  to  operate  until  those  dangerous  condi- 
tions were  corrected. 
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We  gave  Interior  that  authority.  It  did  not  use  it. 

There  were  other  cases.  After  MESA  was  established  in  1973  there 
was  the  rase  of  the  Scotia  mine  disaster  in  which  26  lives  were  lost. 
That  was  in  March,  a  year  ago.  That  was  wholly  unnecessary  and 
inexcusable. 

However,  Mr.  Chairman,  the  problem  here  is  that  MESA  com- 
menced to  hide  behind  the  claim  that  it  did  not  have  authority,  when 
it  did  have  authority.  The  to])  echelons  of  Interior  just  did  not  want 
to  use  it.  What  was  wrong  With  the  situation  '.  They  were  not  looking 
a  fter  the  most  dangerous  mine  in  eastern  Kentucky.  It  was  not  being 
properly  inspected.  MESA  did  not  keep  up  with  the  rigorous  inspec- 
tion that  one  of  the  most  dangerous  mines  in  the  Nation  should  have 
had.  If  those  inspections  had  been  sufficiently  stringent,  Scotia  mine 
would  have  been  shut  down. 

Mr.  (Iiaii-man,  if  a  condition  like  that  exists,  we  should  transfer 
flic  enforcement  agency  to  a  department  that  has  the  welfare  of  the 
working  people  in  mind.  We  have  no  other  department  other  than 
the  Department  of  Labor.  MESA  is  responsible  for  this  transfer.  It 
is  because  of  its  own  dilatoriness  insofar  as  inspections  are  concerned. 

We  cannot  afford  to  go  any  further  with  an  agency  that  has  not  had 
sufficient  departmental  backing  to  enforce  the  stringent  safety  require- 
ments that  Congress  voted.  MESA  must  be  transferred  to  the  Labor 
Department. 

The  Citatrmwx.  The  time  of  the  gentleman  from  Kentucky  (Mr. 
Perkins)  has  expired. 

(By  unanimous  consent,  Mr.  Perkins  was  allowed  to  proceed  for 
2  additional  minutes.) 

Mr.  Perkins.  We  can  no  longer  accept  the  excuse  that  they  do  not 
have  authority  in  the  face  of  the  fact  that  hundreds  of  mines  were 
closed  down  when  we  first  gave  Interior  police  power  in  1952,  and 
broadened  it  in  1966.  Apparently  they  thought  that  people  had  forgot- 
ten all  about  what  had  taken  place  over  a  period  of  years,  and  they 
never  could  give  us  the  inspection  service  that  was  needed.  The  Inte- 
rior Department  has  substantially  more  authority  today  than  it  had  in 
the  early  1950's,  when  it  was  closing  down  dangerous  mines  routinely. 

Mr.  Chairman,  this  enforcement  agency  needs  to  be  transferred  to 
the  Department  of  Labor.  Transfer  MESA  to  save  human  lives. 

I  am  hopeful,  Mr.  Chairman,  that  the  amendment  to  the  substitute 
amendment  will  be  voted  down,  and  that,  likewise,  the  substitute 
amendment  will  be  voted  down. 

[Mr.  Sarasin  addressed  the  Committee.  His  remarks  will  appear 
hereafter  in  the  Extensions  of  Remarks.] 

Mr.  Gaydos.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment. 

I  have  only  two  very  fast  observations.  No.  1,  the  bill  provides  that 
MESA  will  not  be  merged  with  OSHA.  That  is  in  response  to  the 
question  of  the  gentleman  who  raises  that  problem.  The  bill  specifi- 
cally sets  aside  a  separate  budget  for  OSHA  and  MESA  and  for  sep- 
arate Assistant  Secretaries  for  OSHA  and  MESA.  I  conclude  by 
suggesting  to  the  gentleman  that  he  need  have  no  fears  that  that  is 
going  to  occur. 

Mr.  Gudger.  Mr.  Chairman,  I  wonder  if  the  gentleman  from  Penn- 
sylvania would  yield  for  a  question. 
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Mr.  Gaydos.  I  yield  for  one  question,  and  then  I  will  yield  back 
the  remainder  of  my  time. 

Mr.  Gudger.  I  thank  the  gentleman  for  yielding. 

The  question  is  this :  Is  it  not  true  that  when  the  Secretary  of  the 
Interior  spoke  not  in  opposition  to  the  transfer,  did  he  not  say  that  he 
was  personally  opposed  to  the  transfer  but  would  not  take  a  depart- 
mental position  against  it  ? 

Mr.  Gaydos.  He  did  not  say  that.  It  is  obvious  he  would  not  say 
that  because  the  Secretary  did  have  a  meeting  with  the  President  of 
the  United  States  and  other  Cabinet  members.  This  was  discussed,  but 
the  Secretary  absolutely  did  not  state  that  before  the  committee.  I 
think  I  am  accurate,  and  I  think  I  have  other  members  of  the  com- 
mittee here  who  will  so  verify. 

Mr.  Miller  of  California.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  California. 

Mr.  Miller  of  California.  I  thank  the  gentleman  for  yielding. 

I  think  the  statement  by  the  Secretary  was  that  it  was  his  personal 
position  that  he  did  not  favor  the  transfer  from  the  Department  of 
the  Interior.  He  felt  that  the  Department  of  the  Interior  had  done  a 
very  good  job  of  enforcement,  but  the  position  of  the  administration 
was  to  make  the  transfer,  and  he  was  in  support  of  that  as  a  member  of 
the  administration,  although  his  personal  view  was  something  other 
than  that. 

Mr.  Gaydos.  I  could  understand  the  man's  personal  view.  He  has 
the  Department.  He  is  a  new  Secretary.  He  would  like  to  have  every- 
thing under  it.  He  wants  a  bigger  budget.  Sure,  that  is  a  natural  con- 
clusion, and  I  would  do  the  same  thing.  But  the  fact  of  the  matter  is 
the  administration  has  analyzed  this.  They  have  taken  a  position.  The 
President  has  spoken,  and  the  Secretary  has  spoken  as  the  Secretary 
and  has  taken  a  formal  position  on  the  record.  The  formal  position  is 
that  he  favors  the  transfer. 

Mr.  Hansen.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  Idaho. 

Mr.  Hansen.  I  thank  the  gentleman  for  yielding. 

I  am  perfectly  aware  that  there  is  no  merging  of  the  two  in  the  De- 
partment of  Education  and  Labor  but  that  they  are  very  close.  But 
the  point  I  want  to  make  is  that  the  gentleman  referred  to,  the  Secre- 
tary of  the  Interior,  is  from  my  State  of  Idaho.  There  are  big  mines 
there,  and  we  have  had  problems,  and  I  think  that  he  speaks  more 
from  a  position  of  authority  than  from  a  position  of  empire  building. 
I  would  like  that  clear  for  the  record. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  North  Carolina  (Mr.  Gudger)  to  the  amendment  in 
the  nature  of  a  substitute  offered  by  the  gentleman  from  Connecticut 
(Mr.  Sarasin). 

The  question  was  taken ;  and  on  a  division  (demanded  by  Mr.  Gud- 
ger) there  were — ayes  10,  noes  19. 

Mr.  Hansen.  Mr.  Chairman,  I  demand  a  recorded  vote,  and  pend- 
ing that,  I  make  the  point  of  order  that  a  quorum  is  not  present. 

The  Chairman.  Evidently  a  quorum  is  not  present. 

The  Chair  announces  that  pursuant  to  clause  2,  rule  XXIII,  he  will 
vacate  proceedings  under  the  call  when  a  quorum  of  the  Committee 
appears. 
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Members  will  record  their  presence  by  electronic  device. 
The  call  was  taken  by  electronic  device. 

QUORUM   CALL  VACATED 

The  Chairman.  One  hundred  Members  have  appeared.  A  quorum 
of  the  Committee  of  the  Whole  is  present.  Pursuant  to  clause  2,  rule 
XXIII,  further  proceedings  under  the  call  shall  be  considered  as 
vacated. 

The  Committee  will  resume  its  business. 

RECORDED  VOTE 

The  Chairmax.  The  pending  business  is  the  demand  of  the  gentle- 
man from  Idaho  (Mr.  Hansen)  for  a  recorded  vote. 

A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  112, 
noes  227,  answered  ''present"  1,  not  voting  93,  as  follows: 


[Roll  No.  420] 

AYES— 112 

Abdnor 

Fountain 

Moore 

Ambro 

Fowler 

Moorhead,  Calif. 

Andrews,  N.C. 

Gephardt 

Nichols 

Archer 

Ginn 

O'Brien 

Armstrong 

Gonzalez 

Panetta 

Ashbrook 

Grassley 

Pattison 

Badham 

Gndger 

Poage 

Bauiiian 

Guyer 

Preyer 

Beard,  Tenn. 

Hagedorn 

Quie 

Beilenson 

Hall 

Quillen 

Breaux 

Hammerschmidt 

Regula 

Broomfield 

Hansen 

Rhodes 

Brown,  Mich. 

Harsha 

Roberts 

Brown,  Ohio 

Hefner 

Robinson 

Broyhill 

Heftel 

Rousselot 

Burgener 

Hightower 

Rudd 

Bnrke.  Fla. 

Holt 

Santini 

Burleson,  Tex. 

Huckaby 

Satterfield 

Butler 

Hyde 

Sebelius 

Cederberg 

I  chord 

Sinister 

Clausen,  Don  H. 

.Tones,  N.C. 

Smith,  Nebr. 

Clawson,  Del. 

Kazen 

Spence 

Cochran 

Kelly 

Stangeland 

Coleman 

Ketchum 

Stockman 

Collins,  Tex. 

Kindness 

Stratton 

Conable 

Lagomarsino 

Stump 

Corcoran 

Latta 

Taylor 

Crane 

Leach 

Thone 

Daniel,  Dan 

Lujan 

Trible 

Daniel,  R.  W. 

McClory 

Volkmer 

Derwinski 

McDonald 

Waggonner 

Devine 

McKay 

Whitehurst 

Dickinson 

Mahon 

Whitley 

Duncan,  Tenn. 

Marriott 

Whitten 

Erlenborn 

Martin 

Wilson,  Bob 

Evans,  Ga. 

Mathis 

Young,  Alaska 

Findley 

Miller,  Ohio 

Flynt 

Montgomery 

1229 


XOES— 227 


Akaka 

Evans,  Colo. 

Michel 

Allen 

Evans,  Del. 

Mikulski 

Aininermaii 

Fary 

Miller,  Calif. 

Anderson,  Calif. 

Fascell 

Mineta 

Anderson,  111. 

Fenwick 

Minish 

Andrews,  X.  Dak. 

Fish 

Mitchell,  Md. 

Annunzio 

Fisher 

Moakley 

Applegate 

Fithian 

Moffett 

Ashley 

Flood 

Mollohan 

Aspin 

Florio 

Moorhead,  Pa. 

AuCoin 

Flowers 

Moss 

Baldus 

Foley 

Murphy,  Pa. 

Baucus 

Ford,  Tenn. 

Murtha 

Beard,  R.  I. 

Forsythe 

Myers,  Gary 

Bedell 

Fuqua 

Myers,  Michael 

Benjamin 

Gaydos 

Xatcher 

Bennett 

Gilman 

Xeal 

Bevill 

Glickman 

Xedzi 

Biaggi 

Gore 

Xix 

Bingham 

Gradison 

Xowak 

Blanchard 

Hanley 

Oakar 

Blouin 

Hannaford 

Oberstar 

Boggs 

Harkin 

Patten 

Boiling 

Harris 

Pease 

Bonior 

Heckler 

Pepper 

Bonker 

Hillis 

Perkins 

Bowen 

Hollenbeck 

Pettis 

Breckinridge 

Holtzman 

Pickle 

Brodhead 

Horton 

Pike 

Buchanan 

Howard 

Pressler 

Burke,  Calif. 

Hubbard 

Price 

Burlison,  Mo. 

Hughes 

Pritchard 

Burton,  John 

Ireland 

Pursell 

Burton,  Phillip 

Jacobs 

Rahall 

Caputo 

Jeffords 

Railsback 

Can- 

Jenrette 

R  angel 

Carter 

Johnson,  Calif. 

Reuss 

Cavanaugh 

Jones,  Okla. 

Richmond 

Chappell 

Jones.  Tenn. 

Rinaldo 

Clay 

Kasten 

Risenhoover 

Cohen 

Kastenmeier 

Rodino 

Conte 

Kemp 

Rogers 

Conyers 

Keys 

Roonev 

Cornian 

Kildee 

Roybal 

Cornell 

Kostmayer 

Ruppe 

Cornwell 

Krebs 

Russo 

Coughlin 

LaFalce 

Sarasin 

D'Amours 

Le  Fante 

Scheuer 

Danielson 

Lederer 

Schroeder 

Davis 

Lehman 

Seiberling 

de  la  Garza 

Levitas 

Sharp 

Delaney 

Lloyd.  Calif. 

Sikes 

Dellums 

Lloyd,  Tenn. 

Simon 

Derrick 

Long,  La. 

Sisk 

Diggs 

Long.  Md. 

Slack 

Dingell 

McCloskey 

Smith,  Iowa 

Downey 

McCormack 

Sl>e!linan 

Drinan 

McDade 

Staggers 

Duncan,  Oreg. 

McFall 

Stanton 

Eckhardt 

McHugh 

Stark 

Edgar 

Madigan 

Steed 

Edwards,  Calif. 

Maguire 

Steers 

Edwards,  Okla. 

Markey 

Steiger 

Eilberg 

Marks 

Stokes 

Emery 

Mattox 

Studds 

English 

Meeds 

Thompson 

Ertel 

Meyner 

Thornton 
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Traxler 

Treen 

Tsongas 

Udall 
Ullman 

Van  Deerlin 
Yanik 
Vento 
Walgren 


Walker 

W  ampler 

Watkins 

Waxman 

Weaver 

Weiss 

Whalen 

White 

Wilson.  C. 


II. 


Wirth 

Wolff 

Wright 

Wylie 

Yates 

Yatron 

Young,  Fla, 

Zaulocki 


ANSWERED  "PRESENT"— 1 

Kafalis 


NOT  VOTING— 03 


Addabbo 

Gibbons 

Obey 

Alexander 

Gold  water 

Ottinger 

BadlUo 

Goodllng 

Patterson 

Barnard 

Hamilton 

Quayle 

Boland 

Harrington 

Roe 

Brademas 

Hawkins 

Roncalio 

l'»  rink  ley 

Holland 

Rose 

Brooks 

Jenkins 

Rosenthal 

Brown,  Calif. 

Johnson.  Colo. 

Etostenkowski 

Burke,  Mass. 

Jordan 

Runnels 

Bjtod 

Koch 

Ryan 

Carney 

Krneger 

Sawyer 

Chisholni 

Leggetl 

Sclmlze 

Cleveland 

Lent 

Shipley 

Collins,  111. 

Lott 

Skelton 

Cotter 

Loken 

Skubitz 

Cunningham 

Lnndine 

Snyder 

Dent 

McEwen 

Solarz 

Dicks 

McKinney 

St  Germain 

Dodd 

Mann 

Symms 

Dor nan 

Marlenee 

Teague 

Early 

Mazzoli 

Tucker 

Edwards.  Ala. 

Metcalfe 

Vander  Jagt 

Evans,  Ind. 

Mikva 

Walsh 

Flippo 

Milford 

Wiggins 

Ford,  Mich. 

Mitchell,  N.Y. 

Wilson,  Tex. 

Fraser 

Mottl 

Winn 

Frenzel 

Murphy,  111. 

Wydler 

Frey 

Murphy.  N.Y. 

Y'oung,  Mo. 

Gammage 

Myers,  John 

Young,  Tex. 

Giaimo 

Nolan 

Zeferetti 

Mr.  Hubbard 

and  Mr.  Long  of  Maryland  changed  their 

"aye"  to  "no." 

Mr.  Broomfield  changed  his  vote  from  "no"  to  "aye." 

So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute 
was  rejected. 

The  result  of  the  vote  was  announced  as  above  recorded. 

Mr.  Buchanan.  Mr.  Chairman.  I  move  to  strike  the  requisite  number 
of  words,  and  I  rise  in  opposition  to  the  amendment  in  the  nature  of  a 
substitute. 

(Mr.  Buchanan  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Buchanan.  Mr.  Chairman,  when  we  voted  in  the  subcommittee 
I  followed  the  leadership  of  my  leader  on  the  Republican  side  of  our 
subcommittee  and  supported  his  substitute.  At  this  time  I  rise,  however, 
in  opposition  to  that  substitute  for  several  reasons,  but  I  will  discuss 
one  that  I  believe  to  be  important. 
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I  call  the  attention  of  the  committee  to  the  page  of  our  committee  re- 
port in  which  we  point  out  that  while  much  attention  is  quite  rightly 
focused  on  the  harsh  safety  statistics  in  mining,  little  attention  has 
been  directed  to  the  dangerous  health  conditions  existing  in  many 
noncoal  mines. 

Mr.  Chairman,  I  do  invite  the  attention  of  the  Members  to  this,  be- 
cause I  think  this  to  be  an  important  subject.  That  is  what  are  we  going 
to  do  to  protect  miners  and  those  who  work  in  mines  from  the  health 
hazards  that  are  part  of  their  jobs  in  many  cases.  NIOSH  testified: 

Metal  miners  extract  about  50  commodities  including  copper,  mercury,  gold, 
silver,  lead,  zinc,  uranium,  and  asbestos.  These  miners  are  exposed  to  perhaps  an 
additional  50  potentially  toxic  substances  and  harmful  physical  agents  during 
mining  processes.  Adequate  information  does  not  exist  on  the  levels  at  which  most 
of  these  substances  are  present  in  mines.  As  a  group,  workers  in  metal  mines  and 
mills  are  also  exposed  to  an  even  wider  range  of  pneumoconiosis-producing  dusts 
than  are  coal  miners.  They  are  also  exposed  to  a  number  of  carcinogens,  includ- 
ing asbestos,  arsenic,  uranium  and  beryllium. 

The  point  is  that  the  committee  accepted  an  amendment  which  I 
offered  when  this  matter  was  before  the  full  committee  which  did 
direct  that  the  Secretary  of  Health,  Education,  and  Welfare,  as  soon 
as  possible  after  the  date  of  the  enactment  of  this  bill,  but  in  no  event 
later  than  3  years  thereafter,  and  on  a  continuing  basis  thereafter, 
shall,  for  each  toxic  material  or  harmful  physical  agent  which  is  used 
or  found  in  the  mines,  determine  whether  such  material  or  agent  is 
potentially  toxic  at  the  concentrations  in  which  they  are  used  or  found 
in  the  mines,  and  to  submit  such  determination  to  the  Secretary  of 
Labor,  together  with  all  pertinent  criteria,  and  a  proposed  standard. 

What  the  committee  bill  does  is  direct  that  research  be  immediately 
made  and  such  standards  be  prepared  to  protect  many  thousands  of 
miners  from  many  dangers  and  health  hazards  in  terms  of  exposure  to 
toxic  or  carcinogenic  substances  about  which  not  enough  is  known  by 
our  Government  to  presently  enforce.  This  is  contained  in  the  com- 
mittee bill. 

Indeed,  the  Metal  and  Nonmetallic  Mining  Act  does  not  even  include 
the  word  "health"  in  its  title. 

Mr.  Sarasin.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Buchanan.  I  yield  to  the  gentleman  from  Connecticut. 

Mr.  Sarasin.  I  certainly  appreciate  the  gentlemairs  yielding  and 
would  thank  him  for  offering  the  amendment  in  the  full  committee 
which  took  care  of  this  very,  very  important  aspect  dealing  with  toxic 
material.  But  I  would  refer  the  gentleman  to  page  17  of  H.K.  7979, 
section  7,  which  has  exactly  the  same  language  which  he  offered  in 
committee  as  an  amendment  to  H.R.  4287.  So  the  concern  of  the  gen- 
tleman, which  is  a  very  good  concern — and  it  was  an  excellent  amend- 
ment— is  already  addressed  in  H.R.  7979.  It  is  not  left  out,  and  it  was 
not  overlooked  in  my  substitute. 

Mr.  Buchanan.  I  thank  the  gentleman  for  his  answer. 

There  would,  however,  be  a  substantial  difference  in  enforcement 
and  implementation  under  the  circumstances  created  by  the  committee 
bill.  Procedurally,  the  differences  could  be  important  toward  prompt 
attention  to  this  vital  problem.  Also,  in  the  committee  bill,  we  find  not 
only  protection  for  health  but  we  find  a  needed  addition  of  protection 
for  safety  as  well.  While  there  has  been  debate  on  the  statistics,  I  am 
convinced  from  the  testimony  of  MESA  and  other  witnesses  that  if  we 
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want  to  do  that  which  is  necessary  to  protect  the  health  and  safety  of 
miners,  then  it  is  clear  the  thing  to  do  is  to  adopt  this  committee 
position. 

May  I  say  the  question  has  been  raised  as  to  whether  differing  kinds 
of  mines  will  receive  unreasonable  restrictions  or  actions  from  MESA 
because  of  the  differences  between  coal  and  metal  mines. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 
(  At  the  request  of  Mr.  Sarasin,  and  by  unanimous  consent,  Mr. 
Buchanan  was  allowed  to  proceed  for  3  additional  minutes.) 

Mr.  Buchanan.  I  would  say  that  MESA  has  testified,  and  I  am 
convinced,  that  they  will  deal  appropriately  with  this  difference  in 
underground  and  surface  operations  and  the  distinctions  between  coal 
and  other  mines.  T  believe  we  ought  to  defeat  this  substitute  and  stick 
with  the  committee  bill. 

Mr.  Sarasin.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  BUCHANAN.  I  yield  to  the  gentleman  from  Connecticut. 

Mr.  SarasiN.  I  thank  the  gentleman  for  yielding. 

I  would  point  out  to  the  gentleman,  my  colleague  from  Alabama, 
that  MESA  never  testified  on  this  bill,  the  committee  bill.  No  one 
testified  on  the  committee  bill.  We  never  held  hearings  on  the  com- 
mittee bill.  It  was  cut  and  pasted  and  put  together  an  hour  before  the 
subcommittee  met.  We  held  hearings  on  the  bill  that  would  revise  Coal 
and  Metal  and  Nonmetallic  and  combine  them.  We  never  held  hearings 
on  anything  that  simply  takes  the  Coal  Act  and  dumps  the  noncoal 
people  into  it.  That  is  the  reason  for  the  substitute  which  I  offered, 
which  has  had  hearings  held  on  it,  and  witnesses  have  testified  on  my 
substitute, 

Mr.  Buchanan,  As  my  friend  is  aware,  however,  they  have  testified 
on  the  substance  and  the  content  of  this  bill. 

I  urge  defeat  of  this  amendment. 

Mr.  Rot  ssklot.  Mr.  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words. 

Mr.  Chairman,  I  would  like  to  address  a  question  to  my  colleague. 
the  gentleman  from  Connecticut,  who  I  know  is  an  active  member  of 
this  committee. 

Let  us  review  again.  The  gentleman  means  the  bill  that  is  before  this 
Congress  was  tacked  together  in  about  an  hour's  time  ? 

Mr.  Sarasin.  Mr.  Chairman,  if  the  gentleman  will  yield,  the  gentle- 
man is  absolutely  correct. 

Mr.  Rousselot.  So  this  bill  is  not  much  different  from  the  bill  we  had 
yesterday,  the  so-called  consumer  cooperative  bank  bill,  which  was 
tacked  together  in  our  committee  in  about  a  half-hour.  This  seems  to  be 
a  new  practice,  to  rapidly  tack  bills  together  in  committee  and  bring 
them  to  the  floor  without  much  understanding  of  what  the  provisions 
realty  are. 

Mr.  Sarasin.  I  cannot  compare  the  two  bills,  but  I  would  agree  with 
the  characterization  of  H.R.  4287.  It  was  cut  and  pasted  together  and 
there  were  never  a  hearing  on  it.  We  keep  talking  about  the  Scotia 
mine  and  the  tragedv.  This  bill  does  not  touch  the  coal  mine  safety  at 
all  except  to  dump  the  coal  miners  and  all  others  together. 

Mr.  Rousselot.  No  wonder  people  are  losing  confidence  in  the  Con- 
gress when  we  legislate  in  this  way. 

The  Chairman.  The  question  is  on  the  amendment  in  the  nature  of 
a  substitute  offered  by  the  gentleman  from  Connecticut  (Mr.  Sarasin). 
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The  question  was  taken;  and  on  a  division  (demanded  by  Mr.  Gay- 
dos)  there  were — ayes  47,  noes  47. 


RECORDED  VOTE 


Mr.  Sarasix.  Mr.  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were- 
noes  188,  answered  "present"  1,  not  voting  93,  as  follows : 


-ayes  151, 


[Roll  No.  421] 

AYES — 1 5 1 

Abdnor 

Flynt 

Xeal 

Alexander 

Fountain 

Xichols 

Anderson,  111. 

Fowler 

O'Brien 

Andrews.  X.C. 

Gephardt 

Panetta 

Andrews.  N.  Dak. 

Ginn 

Pettis 

Archer 

Glickinan 

Poage 

Armstrong 

Gradison 

Pressler 

Ashbrook 

Grassley 

Preyer 

Badham 

Gudger 

Pritchard 

Bauman 

Guyer 

Quie 

Beard.  Tenn. 

Hagedorn 

Quillen 

Bedell 

Hall 

Railsback 

Blouin 

Hammerschmidt 

Regula 

Boggs 

Hansen 

Rhodes 

Bowen 

Harsha 

Roberts 

Breaux 

Hefner 

Robinson 

Broonifield 

Heftel 

Rogers 

Brown,  Mich. 

Hightower 

Rousselot 

Brown,  Ohio 

Hillis 

Rudd 

Broyhill 

Holt 

Santini 

Burgener 

Hubbard 

Sarasin 

Burke.  Fla. 

Huckaby 

Satterfield 

Burleson.  Tex. 

Ichord 

Sebelius 

Butler 

Jacobs 

Sinister 

Cederberg 

Jones,  X.C. 

Smith,  Xebr. 

Cliappell 

Jones.  Okla. 

Spence 

Clausen.  Don.  H. 

Kasten 

Stangeland 

Clawson,  Del. 

Kazen 

Stanton 

Cochran 

Kelly 

Steiger 

Coleman 

Kemp 

Stockman 

Collins,  Tex. 

Ketchum 

Stratton 

Conable 

Keys 

Stump 

Corcoran 

Kindness 

Taylor 

Coughlin 

Lagomarsino 

Thone 

Crane 

Latta 

Treen 

Daniel,  Dan 

Levitas 

Trible 

Daniel,  R.  W. 

Long,  La. 

TTlman 

de  la  Garza 

Lujan 

Volkmer 

Derrick 

MeClory 

Waggonner 

Derwinski 

McDonald 

Walker 

Devine 

McKay 

Wampler 

Dickinson 

Mahon 

Watkins 

Duncan,  Oreg. 

Marlenee 

White 

Duncan.  Tenn. 

Marriott 

Whitehurst 

Edwards,  Okla. 

Martin 

Whitley 

English 

Mathis 

Whitten 

Erlenborn 

Michel 

Wilson,  Bob 

Evans,  Del. 

Miller,  Ohio 

Wylie 

Evans.  Ga. 

Montgomery 

Young,  Fla. 

Findley 

Moore 

Fish 

Moorhead,  Calif. 
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Akaka 

Allen 

Ambro 

A  in  merman 

Anderson,  Calif. 

Annunzio 

Applegate 

Ashley 

Aspin 

AuCoin 

Baldus 

Baucus 

Heard,  R.I. 

Bellenson 

Benjamin 

Bennett 

Bevill 

Biaggi 

Bingham 

Blanchard 

Boiling 

Bonior 

Bonker 

Breckinridge 

Brodhcad 

Buchanan 

Burke.  Calif. 

Burlison,  Mo. 

Burton.  John 

Burton,  Philip 

Caputo 

Can 

Carter 

Cavanaugh 

Clay 

Cohen 

Conte 

Conyers 

Corman 

Cornell 

Corn  well 

D' Amours 

Danielson 

Davis 

Delaney 

Dellums 

Diggs 

Dingell 

Downey 

Drinan 

Eckhardt 

Edgar 

Edwards,  Calif. 

Eilberg 

Emery 

Ertel 

Evans,  Colo. 

Fary 

Fascell 

Fenwick 

Fisher 

Fithian 

Flood 


noes — 188 

Florio 

Flowers 

Foley 

Ford,  Tenn. 

Forsythe 

Fuqua 

Gaydos 

Gilman 

Gonzalez 

Gore 

Hanley 

Ilannaford 

Harkin 

Harris 

Heckler 

HoUenbeck 

Holtzman 

Howard 

Hughes 
i  reland 
Jeffords 

Jenrette 
Johnson.  Calif. 
Jones,  Tenn. 
Kastenmeier 
Klldee 
Kostmaycr 
Krebs 
LaFalce 
Le  Fante 
Lederer 
Lehman 
Lloyd.  Calif. 
Lloyd.  Tenn. 
Long.  Md. 
McCloskey 
MeCormack 
McDade 
McFal] 
McHugh 
Madigau 
Maguire 
Markey 
Marks 
Mattox 
Meeds 
Meyner 
Mikulski 
Miller,  Calif. 
Mineta 
Minish 
Mitchell,  Md. 
Moakley 
Moffett 
Mollohan 
Moorhead,  Pa. 
Moss 

Murphy,  Pa. 
Murtha 
Myers,  Gary 
Myers,  Michael 
Natcher 
Nedzi 


Xix 
Nowak 
Oakar 
Oherstar 

Ottinger 

Patten 

Pattison 

Pease 

Pepper 

Perkins 

Piekle 

Pike 

Price 

Pursell 

Rahall 

Uangel 

Beuss 

Richmond 

Binaldo 

Risenhoover 

Kodino 

Hoe 

Rooney 
Roybal 

Kuppe 
Etusso 

Scheuer 

Schroeder 

Seiberling 

Sharp 

Sikes 

Simon 

Sisk 

Slack 

Smith,  Iowa 

Spelhnan 

Staggers 

Stark 

Steed 

Steers 

Stokes 

Studds 

Thompson 

Thornton 

Traxler 

Tsongas 

Udall 

Van  Deerlin 

Yanik 

Vento 

Walgren 

Waxman 

Weaver 

Weiss 

Whalen 

Wirth 

Wolff 

Wright 

Yates 

Yatron 

Young,  Alaska 

Zablocki 
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ANSWERED  "PRESENT" 

— 1 

Bafalis 

NOT  VOTING— 93 

Addabbo 

Gold  water 

Nolan 

Badillo 

Goodling 

Obey 

Barnard 

Hamilton 

Patterson 

Boland 

Harrington 

Quayle 

Brademas 

Hawkins 

Roncalio 

Brinkley 

Holland 

Rose 

Brooks 

Horton 

Rosenthal 

Brown,  Calif. 

Hyde 

Rostenkowski 

Burke,  Mass. 

Jenkins 

Runnels 

Byron 

Johnson,  Colo. 

Ryan 

Carney 

Jordan 

Sawyer 

Chisholm 

Koch 

Schulze 

Cleveland 

Krueger 

Shipley 

Collins,  111. 

Leach 

Skelton 

Cotter 

Leggett 

Skubitz 

Cunningham 

Lent 

Snyder 

Dent 

Lott 

Solarz 

Dicks 

Luken 

St  Germain 

Dodd 

Lundine 

Symms 

Dornan 

McEwen 

Teague 

Early 

McKinney 

Tucker 

Edwards,  Ala. 

Mann 

Vander  Jagt 

Evans,  Ind. 

Mazzoli 

Walsh 

Flippo 

Metcalfe 

Wiggins 

Ford,  Mich. 

Mikva 

Wilson,  C.  H. 

Eraser 

Milford 

Wilson,  Tex. 

Frenzel 

Mitchell,  N.Y. 

Winn 

Frey 

Mottl 

Wydler 

Gammage 

Murphy,  111. 

Young,  Mo. 

Giaimo 

Murphy,  N.Y. 

Young,  Tex. 

Gibbons 

Myers,  John 

Zeferetti 

The  Clerk  announced  the  following  pairs : 
On  this  vote : 

Mr.  Teague  for.  with  Mr.  Burke  of  Massachusetts  against. 

Mr.  Jenkins  for,  with  Mr.  Addabbo  against. 

Mr.  Young  of  Missouri  for,  with  Mr.  Zeferetti  against. 

Mr.  Cunningham  for,  with  Mr.  Cleveland  against. 

Mr.  Dornan  for,  with  Mr.  Tucker  against. 

Mr.  Frenzel  for,  with  Mr.  Horton  against. 

Mr.  Frey  for,  with  Mr.  Brademas  against. 

Mr.  Goldwater  for,  with  Mr.  Ford  of  Michigan  against. 

Mr.  Hyde  for,  with  Mr.  McEwen  against. 

Mr.  Leach  for,  with  Mr.  Cotter  against 

Mr.  Lott  for,  with  Mr.  Mitchell  of  New  York  against. 

Mr.  Skubitz  for,  with  Ms.  Chisholm  against. 

Mr.  Symms  for,  with  Mr.  Snyder  against. 

Mr.  Wiggins  for,  with  Mr.  Gammage  against. 

Mr.  Winn  for,  with  Mr.  Shipley  against. 

Mr.  Derrick  changed  his  vote  from  "no"  to  "aye." 
Mr.  Lloyd  of  California  changed  his  vote  from  "aye"  to  "no.' 
So  the  amendment  in  the  nature  of  a  substitute  was  rejected. 
The  result  of  the  vote  was  announced  as  above  recorded. 


AMENDMENT    OFFERED   BY   MR.    MICHAEL   O.    MYERS 


Mr.  Michael  O.  Myers.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  reads  as  follows : 
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Amendment  offered  by  Mr.  Michael  O.  Myers:  Page  S7,  immediately  after 
line  22,  insert  the  following  : 

"(3)  Section  503(h)  of  such  Act  is  amended  by  deleting  '$5,000,000'  and  by 
inserting  in  lieu  thereof,  '$10,000,000',  and  by  inserting  before  the  final  period  the 
following:  'Provided,  That  no  less  than  one-half  of  such  sums  shall  be  allocated 
to  coal  producing  States'." 

Mr.  Michabl  O.  Myers.  Mr.  Chairman,  section  16  of  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act,  entitled  "State  Plans,"  pro- 
vides that  States  may  develop  and  implement  plans  setting  forth  mine 
safety  and  health  standards.  Such  State  plans,  if  approved  by  the  Sec- 
retary of  the  Interior,  would  govern  in  lieu  of  federally  approved  and 
enforced  safety  and  health  standards.  Currently,  six  States  have  ap- 
proved plans  in  place,  and  these  States  bear  the  full  financial  burden 
of  administrative  and  enforcement  costs  associated  with  their  plans. 

Section  503  of  the  Coal  Act, entitled  "Assistance  to  States,"  with  the 
passage  of  U.K.  428T  will  apply  to  coal,  metal,  and  nonnietallic  niin- 
ing  States.  This  section  provides  for  grants  to  States  which  wish  to 
develop  and  implement  mine  health  and  safety  standards  concur- 
rently with  Federal  standards.  Such  States  having  safety  and  health 
standards  approved  by  the  Secretary  of  the  Interior  are  eligible  for 
matching-funds  grants  of  up  to  s<»  percenl  of  funds  they  expend  in 
carrying  out  such  a  program.  There  is  s."  million  appropriated  for 
each,  fiscal  year  to  cany  out  the  provisions  of  section  503. 

With  the  inclusion  of  metal/nonmetal  mining  States  under  the  State 
assistance  provisions  of  the  Coal  Act,  the  number  of  States  which 
could  become  eligible  for  such  grants  is  thereby  increased.  It  is  obvi- 
ous that  additional  funding  will  be  required. 

This  amendment  stipulates,  however,  that  of  the  increased  appro- 
priation of  $10  million,  half  of  that  amount  must  be  allocated  to  coal- 
producing  States  which  wish  to  take  advantage  of  these  provisions. 

Mr.  Gatdos.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Michael  ().  Myers.  I  yield  to  the  gentleman  from  Pennsyl- 
vania. 

Mr.  Gaydos.  Mr.  Chairman,  I  wish  to  commend  the  gentleman  for 
his  percept iveness.  The  amendment  he  lias  offered  is  a  good  amend- 
ment, as  far  as  we  are  concerned  on  this  side.  The  committee  finds  the 
amendment  acceptable. 

It  is  my  understanding  that  the  minority  also  finds  it  acceptable. 

Mr.  Sarasix.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Michael  O.  Myers.  I  will  be  glad  to  yield  to  the  gentleman 
from  Connecticut. 

Mr.  Sarasix.  Mr.  Chairman,  I  want  to  be  sure  that  I  understand 
the  gentleman's  amendment. 

As  I  understand  it,  under  the  Coal  Act  now  $5  million  is  already 
available  for  this  purpose,  and  we  are  doubling  that  amount  to  $10 
million  because  the  Coal  Act  now  has  new  responsibilities  for  metal  and 
nonmetal  mining? 

Mr.  Michael  O.  Myers.  The  gentleman  is  correct. 

Mr.  Sarasix.  And  the  gentleman  is  saying  that  that  $5  million  will 
remain  protected  for  the  coal-producing  States  ? 

Mr.  Michael  O.  Myers.  Yes,  that  is  right. 

Mr.  Sarasix.  My  question  is  this :  What  happens  to  the  metal  and 
nonmetal  miners  in  those  coal-producing  States?  Are  they  also  going 
to  share  in  that  $5  million  the  gentleman  is  grandfathering  in  ? 
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Mr.  Michael  O.  Myers.  I  understand  they  would.  It  is  nay  under- 
standing they  would  be  able  to  apply  for  that,  and  they  would  set  up 
two  separate  procedures  for  enforcement. 

Mr.  Sarasix.  Mr.  Chairman,  if  the  gentleman  will  yield  further, 
may  I  ask  this  question:  Would  there  be  the  possibility  of  having 
additional  funds  out  of  that  remaining  $5  million  flowing  into  those 
coal-producing  States  for  the  purpose  of  taking  care  of  metal  and 
nonmetal  miners  ? 

Air.  Michael  O.  Myers.  Yes,  I  would  say  to  the  gentleman. 

Mr.  Sarasix.  Mr.  Chairman,  I  thank  the  gentleman. 

I  agree  with  the  majority  with  respect  to  the  gentleman's  amend- 
ment. I  have  no  objection  to  the  amendment. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Pennsylvania  (Mr.  Michael  O.  Myers) . 

The  amendment  was  agreed  to. 

AMEXDMEXT   OFFERED   BY   MR.    MTTRTIIA 

Air.  Murtha.  Air.  Chairman.  I  offer  an  amendment. 
The  Clerk  read  as  follows  : 

Amendment  offered  by  Mr.  Murtba  :  Page  ST,  immediately  below  line  10.  insert 
the  following : 

(4)  Section  501(e)  of  such  Act  is  amended  by  inserting  immediately  before 
the  period  at  the  end  of  the  first  sentence  thereof  the  following :  •"ending  prior  to 
October  1.  1977,  and  $60,000,000  for  the  fiscal  year  ending  September  30,  1978, 
and  for  each  succeeding  fiscal  year  thereafter". 

Mr.  Murtha  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  considered  as  read  and  printed  in  the 
Record. 

The  Chairmax.  Is  there  objection  to  the  request  of  the  gentleman 
from  Pennsylvania  \ 

There  was  no  objection. 

Mr.  Murtha.  Mr.  Chairman.  I  am  offering  an  amendment  to  raise 
the  authorization  ceiling  for  coal  mine  health  and  safety  research 
from  £30  million  to  $60  million  under  the  Bureau  of  Mines. 

In  my  work  on  the  Interior  Subcommittee  of  the  Appropriations 
Committee.  I  have  reviewed  in  careful  detail  the  work  being  done  by 
the  Bureau  of  Mines,  MESA,  ERDA,  and  other  agencies  with  roles  in 
stimulating  coal  production  and  use.  I  believe  we  have  a  great  deal  to 
accomplish  in  technological  improvements  and  mining  development 
and  training  if  we  hope  to  reach  President  Carter's  coal  production 
goals  for  the  next  decade. 

I  asked  the  Bureau  of  Mines  for  a  list  of  some  of  the  work  they 
would  be  able  to  accomplish  with  the  proposed  increase  in  funds.  Here 
are  just  a  few  of  the  more  significant  projects  from  a  list  of  22  they 
indicate  need  research,  but  are  impossible  within  present  funding 
levels: 

Determining  the  accuracy  and  reliability  of  present  dust  measure- 
ments in  the  mines : 

Developing  a  reliable  rotary  water  seal  for  ripper-type  continuous 
miners  which  would  produce  about  a  25  percent  dust  reduction  com- 
pared to  conventional  water  spray  systems; 

Demonstrating  safety  techniques  to  protect  against  coal  dust  ex- 
plosions : 

Developing  innovative  rescue  team  equipment ; 
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Creating  new  roof  support  evaluation  methods; 

Improving  design  for  noise  control  of  major  types  of  underground 
electric  face  equipment : 

Completing  new  work  in  toxic  product  criteria  for  explosives:  and 

Developing  controlled  surface  blasting  techniques  for  improved 
high  wall  stability. 

Projections  indicate  the  Nation  will  need  200,000  new  miners  by 
1985  to  meet  the  President's  coal  production  goals.  We  are  not  going 
to  attract  young  men  into  the  mines  unless  safety  is  improved,  and 
unless  we  give  them  the  technological  means  to  do  the  quickest,  most 
productive  safest  job.  The  work  these  funds  can  produce  at  the 
Bureau  of  Mines  can  be  extremely  significant  in  taking  steps  to  reach 
production  goals. 

Economically,  I  would  like  to  add  that  the  present  s.°><)  million  au- 
thorization ceiling  has  effectively  been  reduced  by  inflation  to  pur- 
chasing power  of  sis  million.  Certainly  our  efforts  to  increase  coal 
production  in  the  United  States  justifies  this  funding. 

I  believe  this  is  a  very  important  amendment  which  will  signifi- 
cantly help  the  Nation's  coal  efforts. 

Mr.  Gaydos.  Mr.  Chairman.  1  rise  in  support  of  the  amendment. 

The  committee  has  analyzed  the  amendment.  Needless  to  say.  we 
find  it  most  acceptable:  and  the  committee  is  willing  to  accept  the 
amendment. 

Mr.  Sarastn.  Mr.  Chairman.  1  move  to  strike  the  last  word. 

I  would  ask  the  gentleman,  the  author  of  the  amendment,  whether 
the  amount  requested  here  is  already  in  the  budget  or  already  appro- 
priated. 

Mr.  Murtha.  Mr.  Chairman,  if  the  gentleman  will  yield,  there  i- 
only  $10  million  of  the  additional  money  that  has  been  appropriated. 
We  had  requests  for  more,  but  we  felt  it  would  be  inappropriate  until 
we  got  a  higher  authorization.  If  there  is  a  supplemental  appropria- 
tion, which  we  feel  there  will  be.  we  are  going  to  consider  the  addi- 
tional requests  at  that  time  for  additional  money.  I  might  add  that  we 
have  had  detailed  hearings  on  this  matter. 

Mr.  Sarasin.  Mr.  Chairman.  I  thank  the  gentleman  for  his  explana- 
tion, and  I  would  have  no  objection  to  the  amendment. 

The  Chairmax.  The  question  is  on  the  amendment  offered  by  the 
gentleman  for  Pennsylvania  (Mr.  Murtha). 
The  amendment  was  agreed  to. 

AMENDMENT    OFFERED   BY   ANDREWS    OF    NORTH    CAROLINA 

Mr.  Andrews  of  North  Carolina.  Mr.  Chairman.  I  offer  an 
amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Andrews  of  North  Carolina  :  Page  8,  after  line  12. 
insert  the  following : 

STATE    PLANS     AND     LAWS 

Sec.  202.  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  is 
amended  by  adding  at  the  end  thereof  the  following  new  section  : 

"STATE  PLANS  AND  LAWS  RELATING  TO  METAL  AND  NONMETALLIC  MINES 

"Sec.  112.  (a)  In  order  to  promote  sound  and  effective  coordination  in  Federal 
and  State  activities  relating  to  mines  (other  than  coal  mines  as  defined  in  section 
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3(h)  (2) )  subject  to  the  provisions  of  this  Act,  the  Secretary  shall  cooperate  with 
the  official  mine  inspection  or  safety  agencies  of  the  several  States. 

"(b)  Any  State  which,  at  any  time,  desires  to  develop  and  enforce  health  and 
safety  standards  in  mines  (other  than  coal  mines  as  defined  in  section  3(h)  (2) 
located  in  the  Stare  which  are  subject  to  this  Act  shall  submit,  through  a  State 
mine  inspection  or  safety  agency,  a  State  plan  for  the  development  of  such 
standards  and  their  enforcement. 

"(c)  The  Secretary  shall  approve  the  plan  submitted  by  a  State  under  sub- 
section (b),  or  any  "modifications  thereof,  whenever  the  State  gives  evidence 
satisfactory  to  the  Secretary  that  under  such  plan — 

••(1)  the  State  agency  submitting  such  plan  is  the  sole  agency  responsible 
for  administering  the  plan  throughout  the  State  and  contains  satisfactory 
evidence  that  such  agency  will  have  the  authority  to  carry  out  the  plan  : 
Provided,  That  the  Secretary  may,  upon  request  of  the  Governor  or  other 
appropriate  executive  or  legislative  authority  of  the  State  responsible  for 
determining  or  revising  the  organizational  structure  of  State  government, 
waive  the  single  State  agency  provision  hereof  and  approve  another  State 
administrative  structure  or  arrangement  if  the  Secretary  determines  that 
the  objectives  of  this  Act  will  not  be  endangered  by  the  use  of  such  other 
State  structure  or  arrangement. 

•i2)  such  agency  has  adequate  legal  authority  to  enforce  existing  health 
and  safety  standards  for  the  purpose  of  the  protection  of  life,  the  promo- 
tion of  health  and  safety,  and  the  prevention  of  accidents  in  mines  (other 
than  coal  mines  as  defined  in  section  3(h)  (2) )  in  the  State  that  are  subject 
to  this  Act,  which  are,  in  his  judgment,  substantially  as  effective  for  such 
purposes  as  the  mandatory  standards  under  section  101  and  which  provide  for 
inspection  at  least  annually  of  all  such  mines,  other  than  coal  mines,  as 
defined  in  section  3(h)(2),  quarries,  and  sand  and  gravel  pits. 

'•(3)  the  agency  has  adequate  qualified  personnel  necessary  for  the  en- 
forcement of  the  plan. 

'"(4)  the  State  will  devote  adequate  funds  to  the  administration  and  en- 
forcement of  such  standards. 

"(5)  reasonable  safeguards  exist  against  loss  of  life  or  property  arising 
from  mines  (other  than  coal  mines  as  defined  in  section  3(h)  (2))  which 
are  closed  or  abandoned  after  the  effective  date  of  this  Act.  and 

"(6)  the  agency  shall  make  such  reports  to  the  Secretary,  in  such  form 
and  containing  such  information,  as  the  Secretary  shall  from  time  to  time 
require. 
"(d)  The  Secretary  shall,  on  the  basis  of  reports  submitted  by  the  State  agency 
and  his  own  inspection  by  mines  (other  than  coal  mines  as  defined  in  section 
3(h)(2)),  make  a  continuing  evaluation  of  the  manner  in  which  each  State 
having  a  plan  approved  under  this  section  is  carrying  out  such  plan.  Whenever 
the  Secretary  finds,  after  affording  due  notice  and  opportunity  for  a  hearing, 
that  in  the  administration  of  the  State  plan  there  is  a  failure  to  comply  sub- 
stantially with  any  provision  of  the  State  plan   (or  any  assurance  contained 
therein),  he  shall  notify  the  State  agency  of  his  withdrawal  of  approval  of  such 
plan  and  upon  receipt  of  such  notice  such  plan  shall  cease  to  be  in  effect. 

"(e)  The  provisions  of  sections  104(c),  (h),  and  (i)  of  this  Act  shall  not  be 
applicable  in  any  State  in  which  there  is  in  effect  a  State  plan  approved  under 
subsection  (c)  of  this  section. 

"(f)  No  State  or  territorial  law  which  relates  to  mines  (other  than  coal  mines 
as  defined  in  section  3(h)  (2) )  subject  to  this  Act  and  which  is  in  effect  upon 
the  effective  date  of  this  section  or  which  may  become  effective  thereafter,  shall 
be  superseded  by  any  provision  of  this  Act,  except  insofar  as  such  State  or  terri- 
torial law  is  in  conflict  with  this  Act,  or  with  orders  issued  pursuant  to  this  Act. 
"(g)  Provisions  in  any  State  or  territorial  law  which  relates  to  mines  (other 
than  coal  mines  as  defined  in  section  3(h)  (2)  subject  to  this  Act  and  which  is 
in  effect  upon  the  effective  date  of  this  section,  or  which  many  become  effective 
thereafter,  which  provide  for  greater  safety  of  persons  in  a  mine  (other  than  a 
coal  mine  as  defined  in  section  3(h)  (2) )  subject  to  this  Act,  than  do  provisions 
of  this  Act.  which  relate  to  the  same  phrase  of  operations,  shall  not  be  construed 
or  held  to  be  in  conflict  with  this  Act.  Provisions  in  any  State  or  territorial  law 
which  relates  to  mines  (other  than  coal  mines  as  defined  in  section  3(h)  (2)) 
subject  to  this  Act  and  which  is  in  effect  upon  the  effective  date  of  this  section, 
or  which  may  become  effective  thereafter,  which  provide  for  the  safety  of  persons 
in  a  mine  (other  than  a  coal  mine  as  defined  in  section  3(h)  (2) )  subject  to  this 
Act  concerning  which  no  provision  is  contained  in  this  Act,  shall  not  be  con- 
strued or  held  to  be  suspended  by  this  Act. 
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•(h)  To  the  extent  that  provisions  of  this  Act  apply  to  mines  other  than  coal 
mines  as  denned  in  section  3(h)(2),  nothing  in  such  provisions  as  applicable 
to  such  mines  shall  be  construed  or  held  to  supersede  or  in  any  manner  affect 
the  workmen's  compensation  laws  of  any  State  or  territory,  or  to  enlarge  or 
diminish  or  affect  in  any  other  manner  the  common  law  or  satutory  rights, 
duties,  or  liabilities  or  employers  and  employees  under  State  or  territorial  laws 
in  respect  of  injuries,  occupational  or  other  diseases,  or  death  of  employees  aris- 
ing out  of,  or  in  the  course  of,  employment." 

Mr.  Andrews  of  North  Carolina  (daring  the  reading).  Mr.  Chair- 
man. I  ask  unanimous  consent  that  the  amendment  be  considered  as 

read  and  printed  in  the  Record. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  North  Carolina  I 

There  was  no  objection. 

Mr.  Amuu.ws  oi  North  Carolina.  Mr.  Chairman,  the  amendment  I 
offer  is  a  relatively  simple  one,  but  it  is  very  important.  It  preserves 
a  relatively  small  portion  of  the  current  law. 

Mr.  Chairman,  as  I  presume  is  known,  we  are  now  dealing  with  two 
acts.  One  of  these  acts  relates  to  safety  and  health,  inspection,  et  cetera, 
with  respect  to  coal  mines.  The  other  deals  with  the  same  subject 
matter  with  respect  to  noncoal  mines,  for  lack  of  a  more  appropriate 
term. 

Under  the  noncoal  mine  act — the  Metal  and  Nonmetallic  Act — 
States  art  permitted  to  submit  their  own  plans  to  the  Secretary  of  the 
Interior.  That  would  be  changed  now  in  this  act.  I  believe,  to  the 
Secretary  of  Labor. 

The  Secretary  may  permit  each  of  such  States  to  adopt  its  own 
plan  with  regard  to  these  matters,  to  perform  their  own  inspections 
with  respect  to  those  plans. 

This  has  been  the  law  since  the  Metal  and  Nonmetallic  Act  was 
first  adopted  and,  as  I  understand  it,  the  current  law  is. 

We  are  now  in  the  circumstance  where  the  current  act,  without 
making  any  reference  to  that  portion  of  the  current  law,  without  any 
testimony  that  it  is  or  is  not  good  or  should  or  should  not  be  per- 
mitted, simply  by  merging  the  Metallic  and  Nonmetallic  Act  into  the 
Coal  Act,  we  do  away  with  the  permission  for  these  individual  States, 
of  which  there  are  now  six,  to  promulgate  their  own  plans,  again  only 
if  the  Secretary,  in  this  case  the  Secretary  of  Labor,  finds  that  such 
State  plan  adequately  complies  with  his  and  the  Federal  guidelines. 

My  amendment  would  simply  permit  these  States  to  promulgate 
their  own  safety  plans  and  perform  their  own  inspections. 

I  might  say  this  is  a  rather  important  matter  to  our  States  and  there 
is  considerable  unanimity  among  them,  to  permit  this  to  be  handled 
by  those  certain  States,  and  they  have  asked  for  the  adoption  of  my 
amendment,  so  as  to  make  it  certain  that  these  States  do  have  the 
privilege  to  continue  to  exercise  their  States'  rights  in  the  manner 
that  they  have  been  doing,  insofar  as  the  plan  to  turn  all  of  the  50 
States  into  a  uniform  system  of  plan  and  enforcement  under  the 
Department  of  Labor,  without  any  opportunity  for  individual  States 
for  input  into  the  matter. 

Mr.  Neal.  Mr.  Chairman,  I  support  the  amendment  offered  by  my 
colleague,  Mr.  Andrews.  It  seems  illogical  to  me  that  those  States 
which  took  the  initiative  in  establishing  State  mine  and  quarry  safety 
programs  for  non-coal-producing  mines  should  be  penalized  by  having 
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their  role  suddenly  preempted  by  the  Federal  Government.  These 
States,  including  my  own  North  Carolina,  have  the  expertise  as  well 
as  the  organization,  already  at  wTork,  to  do  the  best  job  of  enforcing 
this  new  law. 

The  Occupational  Safety  and  Health  Act  which  passed  in  1970 
contained  this  kind  of  provision  for  State  administration  of  Federal 
law.  This  concept  should  be  the  aim  of  this  Congress,  if  we  mean 
what  we  say  about  reducing  the  interference  from  Washington.  This 
amendment  would  not  in  any  way  lessen  the  increased  protection 
which  this  bill  will  give  workers,  but  it  would  be  an  important  action 
for  the  States  which  already  have  safety  programs  and  for  those 
Americans  who  do  not  buy  the  supposition  that  "the  Federal  Govern- 
ment always  can  do  it  better."  I  commend  my  most  distinguished 
colleague  from  North  Carolina  for  offering  this  much-needed  amend- 
ment and  urge  my  colleagues  to  vote  for  it. 

Mr.  Gaydos.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment 
offered  by  the  gentleman  from  North  Carolina  (Mr.  Andrews). 

Mr.  Chairman,  to  state  the  problem  accurately  and  succinctly,  the 
Members  should  know  that  there  is  presently  under  the  metallic  and 
nonmetallic  laws  a  provision  which  does  allow  the  various  States, 
if  they  so  choose,  to  pass  statutes  which  would  enforce  their  own 
particular  safety  and  health  regulations  pertaining  to  metallic  and 
nonmetallic  mining.  Also  under  the  Coal  Act  of  1969  there  is  a  similar 
provision  but  the  similar  provision  has  one  limitation.  You  cannot 
preempt  the  Federal  jurisdiction. 

So  for  all  purposes,  those  States,  and  there  are  six  of  them  presently 
carrying  on  this  type  of  procedure,  with  their  own  State  plans,  will 
be  taken  care  of  in  two  ways.  First,  under  the  act  submitted  to  the 
committee,  we  will  make  money  available  for  the  first  time  to  those 
six  States  which  they  can  use  to  carry  out  their  plans.  That  money 
will  be  made  available  to  them,  which  has  not  been  made  available 
to  them  under  the  existing  metallic  and  nonmetallic  law. 

Second,  under  title  V,  section  506  of  the  Coal  Act,  and  I  believe 
it  very  clearly  explains  the  problem,  it  states : 

Sec.  506.  (a)  No  State  law  in  effect  on  the  date  of  enactment  of  this  Act  or 
which  may  become  effective  thereafter  shall  be  superseded  by  any  provision  of 
this  Act  or  order  issued  or  any  mandatory  health  or  safety  standard,  except 
insofar  as  such  State  law  is  in  conflict  with  this  Act  or  with  any  order  issued  or 
any  mandatory  health  or  safety  standard. 

The  second  section  in  (b)  goes  on  to  state  that  the  provisions  of  any 
State  law  or  regulation  in  effect  upon  the  operative  date  of  this  act, 
or  which  may  become  effective  thereafter,  which  provide  for  more 
stringent  health  and  safety  standards  applicable  to  mines  than  do 
the  Federal  regulations  shall  continue  in  effect.  If  the  Federal  statute 
is  silent,  the  State  law  governs,  or  if  the  State  law  is  more  stringent 
as  far  as  requirements  are  concerned,  State  law  governs. 

So,  Mr.  Chairman,  the  problem  as  pointed  out  by  the  gentleman 
from  North  Carolina  (Mr.  Andrews)  in  offering  his  amendment  is 
well  taken  care  of  in  the  existing  Coal  Act,  which,  in  turn,  is  part  of 
this  act,  H.R.  4287  which  is  before  the  committee. 

I  urge  a  vote  against  the  amendment. 

The  Chairmax.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  North  Carolina  (Mr.  Andrews). 

The  question  was  taken ;  and  the  Chairman  announced  that  the 
noes  appeared  to  have  it. 
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RECORDED  VOTE 

Mr.  Andrews  of  North  Carolina.  Mr.  Chairman,  I  demand  a  re- 
corded vote. 

A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  165, 
noes  169,  answered  "present'"  I,  not  voting  98,  as  follows: 

[Roll  No.  422] 


Abdnor 

Alexander 

Anderson,  111. 

Andrews,  N.C. 

Andrews.  X.  Dak. 

Archer 

Armstrong 

Ashbrook 

Badham 

Banman 

Bedell 

Bowen 
Bream 
Breckinridge 
Broomfield 
Brown,  Mich. 
Brown,  <  )hio 
Broyhill 
Buchanan 
Burgener 
Burke,  Fla. 
Burleson.  Tex. 
Butler 
Caputo 
Cederberg 
Chappell 
Clausen,  Don  H. 
Clawson.  Del 
Cochran 
Cohen 
Coleman 
Collins.  Tex. 
Conable 
Conte 
Corcoran 
Crane 

Daniel.  Dan 
Daniel.  R.  W. 
de  la  Graza 
Derrick 
Derwinski 
Devine 
Dickinson 
Duncan,  Oreg. 
Duncan.  Tenn. 
Edwards,  Okla. 
Emery 
English 
Erlenborn 
Evans.  Del. 
Evans.  Ga. 
Fenwick 
Findley 
Fish 


AVKS 1C5 

Forsythe 

Fountain 
Fow  ler 
Fuqua 
Gephardt 
Gil  man 
Ginn 
Gradison 
sley 
Gudger 
Guyer 
Hagedorn 
Hall 

Hammerschmldt 
Hansen 
Harris 
Harsha 
Heckler 
Hefner 
Heftel 
Hightower 
Hillis 
Holt 

Hubbard 
Huckaby 
Ireland 
Jeffords 
Jenrette 
Jones,  X.C. 
Jones,  Okla. 
Hasten 
Kazen 
Kelly 
Kemp 
Ketchum 
Kindness 
Lagomarsino 
Latta 
Leach 
Levitas 
Lloyd.  Tenn. 
Long,  La. 
Luian 
McClory 
McDonald 
Madigan 
Mahon 
Marlenee 
Marriott 
Martin 
Mathis 
Michel 
Miller,  Ohio 
Montgomery 
Moore 


Moorhead,  Calif. 

Natcher 

Neal 

Nichols 

O'Brien 

Bet  lis 

Bi.-klc 

Poage 

Preyer 

Pritchard 

Quie 

Qulllen 

Kaiisl.ack 

ila 
Rhodes 
Roberts 
Robinson 
Rousselot 
Rudd 
Ruppe 
Santini 
Sarasin 
Satterfleld 
Sebelius 
Sinister 
Sikes 
Sisk 

Smith,  Iowa 
Smith,  Xebr. 
Spence 
Strangeland 
Stanton 
Steed 
Steiger 
Stratton 
Stump 
Taylor 
Thone 
Treen 
Trible 
Fllman 
Volkmer 
Waggonner 
Walker 
Watkins 
White 
Whitehurst 
Whitley 
Whitten 
Wilson,  Bob 
Wirth 
Wylie 

Young,  Alaska 
Young,  Fla. 


1243 


Akaka 

Allen 

Ambro 

Ainmernian 
Anderson.  Calif. 
Annnnzio 
Applegate 
Ashley 
Aspin 
An  Coin 
Baldns 
Baucus 
Beard.  R.I. 
Beilenson 
Benjamin 
Bennett 
Bevill 
Biaggi 
Bingham 
Blanchard 
Blonin 
Boiling 
Bonior 
Bonker 
Brodhead 
Burke.  Calif. 
Burlison,  Mo. 
Burton.  John 
Burton.  Phillip 
Can- 
Carter 
Cavanaugh 
Clay 
Conyers 
Corman 
Cornell 
Cornwell 
D' Amours 
Danielson 
Davis 
Delaney 
Del  lu  Dos 
Dinsell 
Dodd 
Downey 
Drinan 
Eckhardt 
Edgar 

Edwards,  Calif. 
Eilberg 
Ertel 

Evans,  Colo. 
Fary 
Fascell 
Fisher 
Fithian 
Flood 


X0ES — 169 

Florio 

Flowers 

Foley 

Ford.  Tenn. 

Eraser 

Gaydos 

Gliekman 

Gonzalez 

G  >re 

Hamilton 

Hanley 

Hanm 

Harkin 

Holtzman 

Howard 

Hughes 

Jaobs 

Johnson.  Calif. 

Jones.  Tenn. 

Kastenmeier 

Keys 

Kildee 

Kostmayer 

Krebs 

LaFalce 

Le  Fante 

Lederer 

Lehman 

Lloyd.  Calif. 

Long.  Md. 

McCloskey 

McCormack 

McDade 

McFall 

McHugh 

Maguire 

Markev 

Marks 

Mattox 

Meeds 

Mikulski 

Miller.  Calif. 

Mineta 

Minish 

Mitchell.  Md. 

Moakley 

Moffett 

Mollohan 

Moorhead.  Pa. 

Moss 

Murphy.  Pa. 

Martha 

Myers.  Gary 

Myers.  Michael 

Xedzi 

Xix 

Nolan 


Nowak 

Oberstar 

►tti]  - 
Panetta 

Patten 
Pattison 

I  er 

kins 
Pike 
PressLer 
Price 
Rahall 
Rangel 

Richmond 

Rinaldo 

Risenhoover 

Rodino 

Roe 

Rogers 

Rooney 

Rosenthal 

Boybal 

ler 
Schroeder 
Seiberling 

Sharp 
Simon 

Slack 

Spellman 

Staggers 

Stark 

Steers 

Stokes 

Studds 

Thompson 

Thornton 

Traxler 

Tsongas 

Udall 

Van  Deerlin 

Vanik 

Vento 

Walgren 

Waxman 

Weaver 

Weiss 

Whalen 

Wolff 

Wright 

Yates 

Yatron 

Zablocki 


AXSWEBED    "PRESENT" — 1 

Bafalis 


20-040—78- 


79 
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NOT    VOTING — 98 


Ad(lilblK) 

BadiUo 

Barnard 

Beard,  Tenn. 

Boland 

Brademas 

Brinkley 

Brooks 

Brown,  Calif. 

Burke,  Mass. 

Byron 

Carney 

Chiaholm 

Cleveland 

Collins.  111. 

Cotter 

Cooghlin 

Cunningham 

Dent. 

Dicks 

DiggB 

Dornan 

Early 

Edwards,  Ala. 
Brans,  ind. 
Flipjio 
Flynt. 

Ford,  Mich. 
Frenzel 
Frey 

Gammage 

Giainio 
Gibbons 


Colo. 


Goldwater 

Goodling 

Harrington 

Hawkins 

Holland 

Hollenbeck 

H  or  ton 

Hyde 

I  chord 

Jenkins 

Johnson 

.Ionian 

Koch 

Krueger 

Leggett 

Lent 

Lot! 

Luken 

Lundine 

McBwen 

McKay 

McKiniiry 

Mann 

Mazzoli 

Metcalfe 

Meyner 

Mikva 
Milford 
Mitchell,  X.Y 
Mottl 

Murphy,  111. 
Murphy.  X.Y. 
M.\  (is,  John 


Obey 

Patterson 

Pursell 

Quayle 

Roncalio 

Rose 

Rostcnkowski 

Runnels 

Ryan 

Sawyer 

Schulze 

Shipley 

Skelton 

Skuhitz 

Snyder 

Solarz 

st  Qermain 

Stockinan 

Syinins 

Teague 
Tucker 
Vander  Jagt 

Walsh 

Wampler 
Wiggins 

Wilson.  C.  II. 
Wilson,  Tex. 
Winn 
Wydler 
Young,  Mo. 
Young,  Tex. 
Zeferetti 


The  Clerk  announced  the  following  pair : 
On  this  vote : 

Mr.  Teague  for,  with  Mr.  Burke  of  Massachusetts  against. 

Mr.  Gammage  for,  with  Mr.  Addabbo  against. 

Mr.  Beard  of  Tennessee  for,  with  Mr.  Zeferetti  against. 

Mr.  Cleveland  for,  with  Mr.  Brademas  against. 

Mr.  Dornan  for,  with  Mr.  Cotter  against. 

Mr.  Frenzel  for,  with  Mr.  Badillo  against. 

Mr.  Frey  for,  with  Mr.  Koch  against. 

Mr.  Goldwater  for,  with  Mrs.  Chisholm  against. 

Mr.  Hyde  for,  with  Mr.  Ford  of  Michigan  against. 

Mr.  Lott  for,  with  Mr.  Diggs  against. 

Mr.  Wiggins  for,  with  Mr.  Carney  against. 

Messrs.  Glickman,  Mollohan,  and  Ashley  changed  their  vote  from 
rye"'  to  "no." 

So  the  amendment  was  rejected. 
The  result  of  the  vote  was  announced  as  above  recorded. 

AMENDMENT   OFFERED   BY   MR.  PEASE 


Mr.  Pease.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Pease:  On  page  81,  insert  after  line  12  the  fol- 
lowing new  subsection : 

(c)  Section  101  of  such  Act  is  further  amended  by  adding  after  subsection 
(k)  the  following  new  subsection  : 

"(1)  Subsection  (c)  of  secton  301  (relating  to  modification  of  application  of 
mandatory  safety  standards  to  mines)  shall  apply  to  application  of  any  manda- 
tory safety  standard  to  a  coal  or  other  mine.". 
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Mr.  Pease  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  considered  as  read  and  printed  in  the 
Eecord. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Ohio  ? 

There  was  no  objection. 

[Mr.  Pease  addressed  the  Committee.  His  remarks  will  appear  here- 
after in  the  Extensions  of  Remarks.] 

Air.  Gaydos.  Mr.  Chairman,  I  rise  in  reluctant  opposition  to  the 
amendment. 

Mr.  Chairman,  the  amendment  is  well  directed.  However,  it  is 
redundant.  The  amendment  is  unnecessary  at  this  time,  and  in  support 
of  that  conclusion  let  me  read  first  a  letter  from  the  United  States 
Department  of  Labor.  In  part,  this  is  what  the  letter  states:  "It  is 
our  view  that  under  the  legislation — " 

That  is  H.R.  4287— 

the  variance  procedure  would  be  applicable  in  the  same  manner  to  metal  and 
noii-inetallic  mine  standards  as  to  coal  mine  standards.  The  language  of  section 
301(c)  broadly  covers  the  granting  of  variances  respecting  "any  mandatory 
safety  standard  to  to  a  mine."  This  language  is  not  limited  in  any  way  to  coal 

mines. 

Mr.  Chairman,  I  also  call  the  Committee's  attention  to  the  Code  of 
Federal  Regulations.  These  regulations  are  promulgated  by  the 
Secretary  of  the  Interior,  and  in  this  Code  of  Federal  Regulations 
we  have  stated  variance  procedures  which  have  been  allowed  and 
granted  for  the  metal  and  nonmetallic  mines. 

In  conjunction  with  that,  this  happens  to  be  a  regulation  of  the 
Secretary  of  the  Interior.  That  regulation  is  saA^ed  on  page  83,  subsec- 
tion (3)  in  the  existing  bill,  and  this  is  how  the  bill  saves  it:  "All 
interpretations,  regulations," — and  this  is  a  regulation — "and  instruc- 
tions of  the  Secretary  of  the  Interior  or  the  Director  of  the  Bureau  of 
Mines  *  *  *  not  inconsistent  with  any  provision  of  this  act  or  any 
amendment  made  by  this  act,  shall  be  published  in  the  Federal  Regis- 
ter" and  shall  become,  for  all  purposes,  law. 

The  natural  and  proper  conclusion  to  draw  therefrom  is  that  since 
there  are  variances  that  have  been  allowed  in  the  Code  of  Federal 
Regulations  of  the  Metal  and  Xonmetal  Act  and  since  this  section  of 
the  bill  before  the  House  saves  and  perpetuates  that  section  and  all 
those  rules  and  regulations,  the  amendment  is  unnecessary.  It  can 
properly  be  assumed,  therefore,  that  the  amendment  as  proposed 
is  superfluous  and  that  the  act  takes  care  of  the  problem  that  is 
properly  raised  by  the  gentleman  from  Ohio   (Mr.  Pease). 

Mr.  Pease.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Gaydos.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Pease.  Mr.  Chairman,  I  am  very  happy  to  have  those  comments 
of  the  distinguished  chairman  of  the  subcommittee,  because  this 
makes  clear  that  the  intent  of  the  committee,  as  well  as  my  own 
intent,  is  to  allow  for  that  variance  procedure,  and  I  think  that  is 
important  to  have  in  the  record. 

I  would  only  say  that  the  law  for  coal  mines  spells  out  clearly  in 
black  and  white  that  there  is  a  variance  procedure.  That  is  not  true 
for  metal  and  nonmetal  mines.  My  amendment  would  seek  to  make  it 
clear  so  that  any  court  who  ever  has  to  interpret  this  point  will  come 
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to  the  obvious  conclusion  that  the  Congress  did  intend  to  have  a 
variance  procedure. 

Mr.  Chairman,  1  thank  the  gentleman  for  yielding. 

Mr.  (tavdos.  Mr.  Chairman,  I  ask  that  the  amendment  be  rejected. 

Mr.  Sakasix.  Mr.  Chairman,  I  move  to  strike  the  la>t  word. 

Mr.  Chairman,  1  think  clearly  the  amendment  offered  by  the  gentle- 
man from  Ohio  (Mi'.  Peafie)  indicates,  he  lore  we  even  come  to 
the  point  of  final  passage,  that  this  is  not  a  bill  that  provides  equality 
lor  miners.  In  fad,  we  have  rules  in  the  statute  that  apply  to  coal 
mines  which  do  not  apply  to  metal  and  nonmetal  mines. 

I  believe  the  amendment  is  a  good  amendment,  and  that  the  amend- 
ment should  be  supported  and  adopted  so  that  we  will  establish  very 
clearly  that  this  Congress  doe-  intend  to  allow  the  safety  standard 
procedures  to  exist  lor  metal  and  nonmetal  miners  as  they  do  for 
coal  miners.  ELK.  4287  simply  does  not  provide  that. 

Mr.  Chairman,  1  raised  this  point  earlier.  I  had  an  amendment 
that  was  prepared  with  a  slightly  different  perspective  to  accomplish 
the  same  thing.  I  think  it  is  absolutely  essential  that  this  be  done, 
and  I  urge  support  of  the  gentleman's  amendment. 

The  Chairman*.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ohio  (Mr.  Pease). 

The  question  was  taken  :  and  on  a  division  (demanded  by  Mr.  Pease) 
there  were— ayes  82,  Does  5   . 
So  the  amendment  w  as  rejected. 

AMENDMENT  OFFERED   BY  MR.    HANSEN 

Mr.  Hansen,  Mr.  Chairman,  I  offer  an  amendment. 

Amendment  offered  by  M  r.  Hansen  :  On  page  78,  strike  lines  15, 16, 17  and  18. 
On  page  7!t,  strike  lines  21  through  25. 
On  page  80,  strike  lines  1,  2,  and  0. 
On  pages  80  through  S5,  strike  section  301. 
On  page  85,  strike  section  302. 
On  page  86,  strike  lines  3  through  10. 
On  pages  87,  88,  and  89,  strike  section  303(h). 

On  page  90,  insert  a  period  after  the  word  "Act"  on  line  4  and  strike  the 
word  "except"  on  line  4  and  all  that  follows  through  line  6. 

Mr.  Hansen  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  considered  as  read  and  printed  in  the 
Record. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Idaho  ? 

There  was  no  objection. 

[Mr.  Hansen  addressed  the  Committee.  His  remarks  will  appear 
hereafter  in  the  Extension  of  Remarks.] 

Mr.  Sarasin.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment 
offered  by  the  gentleman  from  Idaho  (Mr.  Hansen). 

(Mr.  Sarasin  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Sarasin.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment 
offered  by  the  gentleman  from  Idaho  (Mr.  Hansen)  for  the  same 
reasons  that  I  objected  to  the  earlier  amendment  to  the  Sarasin  amend- 
ment in  the  nature  of  a  substitute. 
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The  amendment  offered  by  the  gentleman  from  Idaho  (Mr.  Han- 
sen) would  prevent  the  transfer  of  MESA.  As  I  pointed  out  earlier,  I 
am  not  convinced  as  to  the  arguments  that  have  been  made  concern- 
ing an  inherent  conflict  of  interest,  but  I  do  believe  that  there  are 
valid  reasons  to  transfer  MESA  into  the  Department  of  Labor  be- 
cause of  their  expertise  and  their  responsibility  for  safety  and  health 
in  the  workplace  of  the  American  worker,  and  thus  it  does  make 
sense  to  me  to  put  those  all  in  one  place. 

I  agree  with  many  of  the  gentleman's  statements  concerning  occu- 
pational safety  and  health. 

I  would  hope  we  can  inspire  the  implementation  of  this  act,  and  I 
would  most  certainly  hate  to  see  it  destroyed.  By  the  same  token  I  do 
not  want  to  see  the  enforcement  of  the  safety  features  destroyed.  I  think 
we  can  make  sure  that  MESA  will  continue  to  do  the  good  job  they 
are. doing  and  will  enable  them  to  do  a  better  job  if  we  place  them 
within  responsibility  of  the  Secretary  of  Labor. 

There  will  be  a  separation,  in  fact,  we  are  not  talking  about  com- 
bining the  Occupational  Safety  and  Health  Act  in  MESA  and  we  are 
not  talking  about  commingling  of  funds.  We  are  talking  about  trying 
to  be  sure  that  there  is  an  agency  in  our  Government  that  does  pertain 
to  the  safety  and  health  of  the  American  worker  and  that  is  the  respon- 
sibility of  the  Department  of  Labor. 

So,  in  that  manner  it  makes  inherently  good  sense  to  me  to  allow 
this  transfer  to  take  place  and  to  defeat  the  amendment  offered  by  the 
gentleman  from  Idaho  (Mr.  Hansen) . 

Mr.  Gaydos.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

Mr.  Chairman,  I  ask  that  the  amendment  offered  by  the  gentleman 
from  Idaho  (Mr.  Hansen)  be  defeated.  "We  have  already  voted  on  this 
amendment.  It  is  certainly  clear  in  the  legislation  that  we  have  sepa- 
rate funds,  a  separate  budget,  and  separate  Secretaries  and  the  pro- 
posed amendment  would  do  nothing. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Idaho  (Mr.  Hansen) . 

The  question  was  taken;  and  on  a  division  (demanded  by  Mr.  Han- 
sen) there  were — ayes  28,  noes  76. 

So  the  amendment  was  rejected. 

AMENDMENT  OFFERED  BY   MR.    SARASIN 

Air.  Sarasin.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Sarasin :  Page  81,  after  line  12.  insert  the  following 
new  subsection  (c)  : 

(c)  Section  101  of  such  Act  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection  ( 1 )  : 

••(1)  Upon  petition  by  the  operator  or  the  representative  of  miners,  the  Secre- 
tary may  modify  the  application  of  any  mandatory  safety  standard  to  a  coal  or 
other  mine  if  the  Secretary  determines  that  an  alternative  method  of  achiev- 
ing the  result  of  such  standard  exists  which  will  at  all  times  guarantee  no  less 
than  the  same  measure  of  protection  afforded  the  miners  of  such  mine  by  such 
standard,  or  that  the  application  of  such  standard  to  such  mine  will  result  in  a 
diminution  of  safety  to  the  miners  in  such  mine.  Upon  receipt  of  such  petition 
the  Secretary  shall  publish  notice  thereof  and  give  notice  to  the  operator  or  the 
representative  of  miners  in  the  affected  mine,  as  appropriate,  and  shall  cause 
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such  investigation  to  be  made  as  he  deems  appropriate.  Such  investigation  shall 
provide  an  opportunity  for  a  public  hearing,  at  the  request  of  such  Operator 
or  representative  or  other  interested  party,  to  enable  the  operator  and  the 
representative  of  miners  in  such  mine  or  other  interested  party  to  present  in- 
formation relating  to  the  modification  of  such  standard.  Before  granting  any 
exception  to  a  mandatory  safety  standard,  the  hndings  of  the  Secretary  or  his 
authorized  representative  shall  be  made  public  and  shall  be  available  to  the 
representative  of  the  miners  at  the  affected  mine.  The  Secretary  shall  issue  a  de- 
cision Incorporating  his  findings  of  fact  therein,  and  send  a  copy  thereof  to  the 
operator  or  the  representative  of  the  miners,  as  appropriate.  Any  such  bearing 
shall    be  of  record  and  shall   be  subject    to  section  564   of  title  5  of  the   United 

States  Code." 

Mr.  Sarasix  (during the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  considered  as  read  ami  printed  in  the 
Record< 

The  Chairman.  Is  there  objection  t<>  the  request  of  the  gentleman 
IVoin  Connecticut  '. 

There  was  no  objection. 

(Mr.  Sarasix  asked  and  was  given  permission  to  revise  and  extend 

his  remarks.) 

Mr.  Sarasix.  Mr.  Chairman,  the  Committee  on  Education  and 
Labor  has  stated  in  its  report  to  accompany  TT.R.  4-2S7  that  the 
purpose  of  this  measure  is  to  bring  the  same  measure  of  health  and 
safety  protection  to  the  noncoal  miners  of  this  country,  which  is 
presently  enjoyed  by  the  coal  miners  of  this  country.  Yet,  while  TT.R. 
4287  attempts  to  do  this  by  placing  mandatory  civil  penalties  on  the 
operators,  and  streamlining  the  rulemaking  provision,  TT.R.  42K7 
would  not  provide  operators,  and  in  some  cases  workers,  the  protection 
afforded  by  the  Federal  Coal  Mine  Health  and  Safety  Act  of  19G9. 

The  effort  to  brine:  noncoal  miners  to  the  same  level  as  coal  miners 
insofar  as  health  and  safety  is  concerned  falls  well  short  in  that 
the  variance  procedure  from  a  mandatory  safety  Standard  estab- 
lished in  title  III  of  the  Federal  Coal  Mine  Health  and  Safety  Act. 
does  not  apply  to  noncoal  mine  operators.  Only  titles  T  and  V  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  apply  to  noncoal  mines. 
Just  as  the  working  environment  changes  in  coal  mines  so  does  it 
change  in  noncoal  mines.  With  each  passing  day  the  working  place 
may  be  totally  different  from  the  previous  day.  With  these  unique 
circumstances,  it  is  certainly  inappropriate  to  grant  to  one  segment 
of  the  mining  industry  a  variance  procedure  while  prohibiting  the 
other  segment  of  that  same  industry  from  enjoying  the  same  rights 
established  by  a  health  and  safety  law  common  to  both. 

A  variance  procedure  is  not  only  a  right  to  be  enjoyed  by  operators, 
but  also  affords  to  the  mine  workers  one  means  of  protection  which 
cannot  be  gained  by  any  other  method.  For  instance,  in  an  under- 
ground mine  where  the  strata  may  vary  from  day  to  day  or  week  to 
week,  in  an  effort  to  guarantee  that  the  overhead  strata  is  controlled 
it  may  be  necessary  to  vary  from  the  approved  roof  control  plan.  A 
variance  from  an  approved  roof  control  plan  could  not  be  accom- 
plished without  the  establishment  of  a  variance  procedure  in  the 
statute. 

The  argument  will  be  raised  that  a  variance  procedure  presently 
exists  in  30  CFR  for  the  noncoal  mining  industry.  This  argument  will 
be  followed  by  the  assertion  that  no  statutory  variance  procedure  is 
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necessary.  This  is  totally  incorrect.  After  passage  of  any  law,  which 
would  require  administration  such  as  either  of  the  two  under  consid- 
eration today,  the  executive  branch  of  the  Government  is  given  full 
responsibility  to  administer  that  law.  The  Congress  seldom  has  an 
opportunity  to  amend  that  law ;  however,  the  secretary  of  the  executive 
branch  department,  in  this  case  the  Secretary  of  Labor,  can  make 
amendments  to  the  regulations  at  any  point  in  which  he  chooses  to  do 
so.  I  point  this  out  in  an  effort  to  make  all  of  you  aware  of  the  fact  that 
the  Secretary  of  Labor,  once  this  measure  is  passed,  can  eliminate  the 
variance  procedure  through  the  streamlined  rulemaking  procedure 
of  title  I  of  the  Coal  Act.  In  an  effort  to  guarantee  that  these  variance 
procedure  afforded  the  coal  industry  in  title  III  of  the  Federal  Coal 
4287,  which  would  establish  only  a  statutory  variance  procedure 
from  safety  standards.  There  would  be  no  variance  procedure  for 
health  standards.  I  should  further  point  out  that  this  is  the  same 
procedure  afforded  the  coal  industry  in  title  III  of  the  Federal  Coal 
Mine  Health  and  Safety  Act. 

Mr.  Gaydos.  Mr.  Chairman,  will  the  gentleman  yield  ? 
Mr.  Sarasin.  I  yield  to  the  gentleman  from  Pennsylvania. 
Mr.  Gaydos.  I  thank  the  gentleman  for  yielding. 
The  committee  has  closely  examined  the  gentleman's  amendment. 
I  would  like  to  ask  one  question.  Can  he  assure  the  committee  that  the 
amendment  is  identical  to  and  provides  the  same  as  section  301(c) 
of  the  current  Coal  Act  ? 

Mr.  Sarasin.  I  point  out  to  the  gentleman  that  "Yes,"  it  mentions 
the  language  from  sections  301  (c)  and  (d)  which  require  publica- 
tion in  the  Federal  Register,  which  was  not  taken  care  of. 

Mr.  Gaydos.  The  committee  accepts  the  amendment  and  has  no 
objection. 

Mr.  Sarasix.  I  thank  the  gentleman. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Connecticut  (Mr.  Sarasin) . 
The  amendment  was  agreed  to. 

The  Chairman.  The  question  is  on  the  committee  amendment  in  the 
nature  of  a  substitute,  as  amended. 

The  committee  amendment  in  the  nature  of  a  substitute,  as  amended, 
was  agreed  to. 

The  Chairman.  Under  the  rule,  the  Committee  rises. 
Accordingly  the  Committee  rose;  and  the  Speaker  pro  tempore 
(Mr.  Wright)  having  assumed  the  chair,  Mr.  Gonzalez,  Chairman 
of  the  Committee  of  the  Whole  House  on  the  State  of  the  LTnion, 
reported  that  that  Committee,  having  had  under  consideration  the 
bill  (H.R.  4287)  to  promote  safety  and  health  in  the  mining  industry, 
to  prevent  recurring  disasters  in  the  mining  industry,  and  for  other 
purposes,  pursuant  to  House  Resolution  682,  he  reported  the  bill 
back  to  the  House  with  an  amendment  adopted  by  the  Committee  of 
the  Whole. 

The  Speaker  pro  tempore.  Under  the  rule,  the  previous  question 
is  ordered. 

Is  a  separate  vote  demanded  on  any  amendment  to  the  committee 
amendment  in  the  nature  of  a  substitute  adopted  by  the  Committee 
of  the  Whole  ?  If  not,  the  question  is  on  the  amendment. 
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The  amendment  was  agreed  to. 

The  Speaker  pro  tempore.  The  question  is  on  the  engrossment  and 
third  reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed  and  read  a  third  time,  and 
was  read  the  third  time. 

The  Speaker  pro  tempore.  The  question  is  on  the  passage  of  the 
bill. 

The  question  was  taken;  and  the  Speaker  pro  tempore  announced 
that  the  ayes  appeared  to  have  it. 

Mr.  Sarasin.  Mr.  Speaker.  I  object  to  the  vote  on  the  ground  that 
a  quorum  is  not  present  and  make  the  point  of  order  that  a  quorum 
is  not  present. 

The  SPEAKER  pro  tempore.  Evidently  a  quorum  is  not  present. 

The  Sergeant  at  Arms  will  notify  absent  Members. 

The  vote  was  taken  by  electronic  device,  and  there  Avere — yeas  244, 
nays  88,  answered  present"  1,  not  voting  100,  as  follows  : 

[Roll  No.  428] 


Akaka 
Alexander 

Allen 

Ambro 

Ammennan 

Anderson.  Calif. 
Anderson.    111. 
Andrews.  N.  Dak. 
Annunzio 
Applegmte 
Ashley 
Aspin 
AuCoin 
Baldus 
Baucus 
Bedell 
Beilenson 
Benjamin 
Bennett 
Bevill 
Bingham 
Blanchard 
Blonin 
Boggs 
Boiling 
Bonior 
Bonker 
Bo  wen 
Breaux 
Breckinridge 
Brodhead 
Broomfield 
Brown,  Mich. 
Buchanan 
Burke,  Calif. 
Burke,  Fla. 
Burlison,  Mo. 
Burton,  John 
Burton,  Philip 
Caputo 
Carr 


^  CAS — 24  4 

Carter 

Cavanaugh 

( Sederberg 

Clay 

Cohen 

Conte 

( 'orman 

Cornell 

Corn  well 

I  >" Amours 

Danielson 

Davis 

Delaney 

Dell  urns 

Derrick 

Derwinski 

Dingell 

Dodd 

Downey 

Drinan 

Duncan,  Oreg. 

Duncan,  Tenn. 

Eckhardt 

Edgar 

Edwards,  Calif. 

Eilberg 

Emery 

Ertel 

Evans,  Colo. 

Evans,  Del. 

Evans,  Ga. 

Fary 

Fascell 

Fenwick 

Findley 

Fish 

Fisher 

Fithian 

Flood 

Florio 

Flowers 


Foley 

Ford,  Tenn. 
Forsythe 
Fra.ser 

Frenzel 
(Jaydos 
Ginn 
Qlickman 

Gonzalez 

Gore 

Gradison 

Hamilton 

Hanley 

Hannaford 

Harkin 

Harris 

Heckler 

Heftel 

Hightower 

Hillis 

Holtzman 

Howard 

Hubbard 

Hughes 

Ireland 

Jacobs 

Jeffords 

Jenrette 

Johnson,  Calif. 

Johnson,  Colo. 

Jones,  N.C. 

Jones,  Tenn. 

Kasten 

Kastenmeier 

Kemp 

Keys 

Kildee 

Kostmayer 

Krebs 

LaFalce 

Le  Fante 
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Leach 

Oakar 

Spellman 

Lederer 

Oberstar 

Staggers 

Lehman 

Ottinger 

Stanton 

Le  vitas 

Panetta 

Stark 

Lloyd,  Calif. 

Patten 

Steed 

Lloyd,  Tenn. 

Pattison 

Steers 

Long,  La. 

Pease 

Steiger 

Long,  Md. 

Pepper 

Stockman 

McCloskey 

Perkins 

Stokes 

McCormack 

Pickle 

Stratton 

McDade 

Pressler 

Studds 

McFall 

Price 

Thompson 

McHugh 

Pritchard 

Thone 

Madigan 

Pursell 

Thornton 

Maguire 

Quie 

Treen 

Markey 

Rahall 

Tsongas 

Marks 

Railsback 

Udall 

Marlenee 

Rangel 

L'llman 

Mattox 

Regula 

Van  Deerlin 

Meeds 

Reuss 

Vanik 

Meyner 

Richmond 

Vento 

Mikulski 

Rinaldo 

Volkmer 

Mikva 

Risenhoover 

Walgren 

Miller,  Calif. 

Rodino 

Walker 

Mineta 

Rogers 

Waxinan 

Mitchell,  Md. 

Rooney 

Weaver 

Moakley 

Rosenthal 

Weiss 

Moffett 

Roybal 

Whalen 

Mollohan 

Ruppe 

White 

Moorhead,  Pa. 

Russo 

Whitten 

Murphy,  Pa. 

Sarasin 

Wilson,  Bob 

Murtha 

Scheuer 

Wirth 

Myers,  Gary 

Schroeder 

W7olff 

Myers,  Michael 

Seiberling 

Wright 

Natcher 

Sharp 

Wylie 

Nedzi 

Sikes 

Yates 

Nix 

Simon 

Yatron 

Nolan 

Sisk 

Young,  Alaska 

Nowak 

Smith,  Iowa 

Young,  Fla. 

O'Brien 

Smith,  Nebr. 

NAYS — 88 

Zablocki 

Abdnor 

Daniel.  R.  W. 

Kazen 

Andrews,  N.C. 

de  la  Garza 

Kelly 

Archer 

Devine 

Ketchum 

Armstrong 

Dickinson 

Kindness 

Ashbrook 

Dornan 

Lagomarsino 

Badham 

Edwards,  Okla. 

Latta 

Bauman 

English 

Lu.jan 

Brown,  Ohio 

Erlenborn 

McClory 

Broyhill 

Fountain 

McDonald 

Burgener 

Fowler 

Mahon 

Burleson,  Tex. 

Gephardt 

Mann 

Butler 

Grassley 

Marriott 

Chappell 

Gudger 

Martin 

Clausen,  Don  H. 

Guyer 

Mathis 

Clawson,  Del 

Hasedorn 

Michel 

Cochran 

Hall 

Miller,  Ohio 

Coleman 

Hammerschmidt 

Montgomery 

Collins,  Tex. 

Hansen 

Moore 

Conable 

Harsha 

Moorhead,  Calif. 

Conyers 

Hefner 

Xeal 

Corcoran 

Holt 

Nichols 

Crane 

Huckaby 

Pettis 

Daniel,  Dan 

Jones,  Okla. 

Poage 
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Preyer 

Quillen 

Rhodes 

Roberts 

Robinson 

Ronnelot 

Rudd 


Santini  Taylor 

Satterfield  Trible 

Sebelius  Waggonner 

Shuster  Whitehurst 

S pence  Whitley 
Stangeland 
Stump 

ANSWERED    "PRESENT" 1 


Bafalis 


NOT   VOTING 100 


Addabbo 

Badlllo 

Barnard 

Heard.  R.I. 
Beard,  Tenn. 
Biaggl 

Roland 

Brademafl 

Brinkley 

Brooks 

Brown,  Calif. 

Burke,  M 

Byron 

Carney 

Chiaholm 

Cleveland 

Collins.  111. 

Cotter 

Coughlin 

Cnnningham 

Dent 

Diggs 

Dicks 

Early 

Edwards.  Ala. 

Evans.  Ind. 

Flippo 

Flynt 

Ford.  Mich. 

Frey 

Fuqua 

Gam  in  age 

Giaimo 

Gibbons 


Goldwater 
Goodling 

Harrington 
Hawkins 
lb. Hand 

Hollenbeck 
Horton 

Hyde 

[chord 

Jenkins 

Jordan 

Koch 

Krueger 

Leggeti 

Lent 

I... it 

Lnken 

Lundine 

McEwen 

McKay 

McKinney 

Mazzoli 

Metcalfe 

Mil  ford 

Minish 

Mitchell,  X.Y. 

Moss 

Mottl 

Murphy,  111. 

Murphy.  X.Y. 

Myers,  John 

Obey 

Patterson 

Pike 


Quayle 
Etoe 

Roncalio 

Rose 

Rostenkowski 

Runnels 

Ryan 

Sawyer 

Schnlze 

Shipley 

Skelton 

Skubitz 

Slack 

Snyder 

Solarz 

st  Germain 

Symms 

Teague 

rrraxler 

Tucker 

Vender Jagt 

Walsh 

Wampler 

Watkins 

Wiggins 

Wilson,  C.  H. 

Wilson,  Tex. 

Winn 

Wydler 

Young,  Mo. 

Young,  Tex. 

Zeferetti 


The  Clerk  announced  the  following  pairs : 

Mr.  Burke  of  Masachusetts  with  Mr.  Beard  of  Tennessee. 

Mr.  Addabbo  with  Mr.  Cleveland. 

Mr.  Zeferetti  with  Mr.  Coughlin. 

Mr.  Brademas  with  Mr.  Frey. 

Mr.  Carney  with  Mr.  Goldwater. 

Mr.  Carter  with  Mr.  Hyde. 

Mr.  Badillo  with  Mr.  Lott. 

Ms.  Chisholm  with  Mr.  Wiggins. 

Mr.  Ford  of  Michigan  with  Mr.  Goodling. 

Mr.  Diggs  with  Mr.  Hollenbeck. 

Mr.  Harrington  with  Mr.  Quayle. 

Mr.  Biaggi  with  Mr.  Cunningham. 

Mr.  Koch  with  Mr.  McEwen. 

Mr.  Rostenkowski  with  Mr.  Walsh. 
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Mr.  Boland  with  Mr.  Young  of  Texas. 

Mr.  Dent  with  Mr.  Winn. 

Mr.  Murphy  of  New  York  with  Ms.  Jordan. 

Mr.  St  Germain  with  Mr.  Sawyer. 

Mr.  Shipley  with  Mr.  Rrueger. 

Mr.  Murphy  of  Illinois  with  Mr.  Horton. 

Mr.  Obey  with  Mr.  Luken. 

Mr.  Byron  with  Mr.  Skubitz. 

Mr.  Gammage  with  Mr.  Wampler. 

Mr.  Tucker  with  Mr.  Leggett. 

Mr.  Evans  of  Indiana  with  Mr.  Lent. 

Mr.  Giaimo  with  Mr.  Watkins. 

Mr.  Early  with  Mr.  Schulze. 

Mr.  Hawkins  with  Mr.  Mazzoli. 

Mr.  Fuqua  with  Mr.  McKinney. 

Mr.  Mottl  with  Mr.  McKay. 

Mr.  Solarz  with  Mr.  Snyder. 

Mr.  Ryan  with  Mr.  Wydler. 

Mr.  Roncalio  with  Mr.  Mitchell  of  New  York. 

Mr.  Lundine  with  Mr.  Symms. 

Mr.  Young  of  Missouri  with  Mr.  Milford. 

Mr.  Brinkley  with  Mr.  Yandex  Jagt. 

Mr.  Beard  of  Rhode  Island  with  Mr.  Barnard. 

Mr.  Holland  with  Mr.  Ichord. 

Mr.  Jenkins  with  Mr.  Metcalfe. 

Mr.  Minish  with  Mr.  Moss. 

Mr.  Charles  Wilson  of  Texas  with  Mr.  Teague. 

Mr.  Traxler  with  Mr.  Skelton. 

Mr.  Slack  with  Mr.  Roe. 

Mr  Rose  with  Mr.  John  T.  Myers. 

Mr.  Charles  H.  Wilson  of  California  with  Mr.  Pike. 

Mr.  Runnels  with  Mr.  Gibbons. 

Mr.  Patterson  of  California  with  Mr.  Flynt. 

Mr.  Flippo  with  Mr.  Edwards  of  Alabama. 

Mr.  Dicks  with  Mr.  Brown  of  California. 

Mrs.  Collins  of  Ilinois  with  Mr.  Brooks. 

Mr.  Waggoxxer  and  Mr.  Hall  changed  their  vote  from  "yea"  to 
••nay." 

Mr.  Fixdley  changed  his  vote  from  "nay"  to  "yea." 

So  the  bill  was  passed. 

The  result  of  the  vote  was  announced  as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the  table. 

Mr.  Gatdos.  Mr.  Speaker,  pursuant  to  House  Resolution  682,  I  call 

up  from  the  Speaker's  table  the  Senate  bill  (  S.  717)  to  promote  safety 

and  health  in  the  mining  industry,  to  prevent  recurring  disasters  in  the 

mining  industry,  and  for  other  purposes,  and  ask  for  its  immediate 

-ideration. 

The  Clerk  read  the  title  of  the  Senate  bill. 

A3IEXDMEXT    OFFERED    BY    MR.    GAYDOS 

Mr.  Gatdos.  Mr.  Speaker.  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Gaydos :  Strike  out  all  after  the  enacting  clause  of 
S.  717  and  insert  in  lieu  thereof  the  text  of  H.R.  42S7,  as  passed  by  the  House,  as 
follows  : 

That  this  Act  may  be  cited  as  the  w Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977". 
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TITLE    I— AMENDMENTS    TO    THE    GENERAL    PROVISIONS    OF    THE 
FEDERAL    COAL    MINE    HEALTH    AND    SAFETY    ACT    OF    1969 

SHORT   TITLE 

Sec.  101.  The  first  section  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  is  amended  to  read  as  follows:  "That  this  Act  may  be  cited  as  the  'Federal 
Mine  Safety  and  Health  Act  of  1977'  ". 

DEFINITIONS    AND    APPLICABILITY 

Sec  102.  (a)(1)  Section  2  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  is  amended  hy  inserting  "or  other"  immediately  after  "coal"  wherever 
it  appears. 

(2)  Section  2(g)  (1)  of  such  is  amended  by  striking  out  "the  Interior"  and  in- 
serting in  lieu  thereof  "Labor". 

(b)  (1)  Section  3(a)  of  such  Act  is  amended  hy  striking  out  "the  Interior"  and 
inserting  in  lieu  thereof  "Lahor". 

(2)  Section  3(h)  of  such  Act  is  amended  to  rend  as  follows  : 

"(h)  (1)  'coal  or  other  mine'  means  (A)  an  area  of  land  from  which  minerals 
are  extracted  in  nonliquid  form  or,  if  in  liquid  form,  are  extracted  with  workers 
underground,  (K)  private  ways  and  roads  appurtenant  to  such  area,  and  (C) 
lands,  excavations,  underground  passageways,  shafts,  slopes,  tunnels  and  work- 
ings, structure,  facilities,  equipment,  machines,  tools,  or  other  property  including 
impoundments,  retention  dams,  and  tailings  ponds,  on  the  surface  or  under- 
ground, used  in,  or  to  he  used  in.  or  resulting  from,  the  work  of  extracting  such 
minerals  from  their  natural  deposits  in  nonliquid  form,  or  if  in  liquid  form,  with 
workers  underground,  or  used  in  the  milling  of  such  minerals,  or  the  work  of 
preparing  coal,  and  includes  custom  coal  preparation  facilities,  except  that  with 
respect  to  protection  against  radiation  hazards  such  term  shall  not  include  prop- 
erty used  in  the  milling  of  source  minerals  defined  in  the  Atomic  Energy  Act  of 
1954,  as  amended.  In  making  a  determination  of  what  constitutes  mineral  milling 
for  purposes  of  this  Act  the  Secretary  shall  give  due  consideration  to  the  con- 
venience of  administration  resulting  from  the  delegation  to  one  Assistant  Secre- 
tary of  all  authority  with  respect  to  the  health  and  safety  of  miners  employed 
at  one  physical  establishment ; 

"(2)  For  purposes  of  titles  II,  III.  or  IV,  'coal  mine'  means  an  area  of  land 
and  all  structures,  facilities,  machinery,  tools,  equipment,  shafts,  slopes,  tunnels. 
excavations,  and  other  property,  real  or  personal,  placed  upon,  under,  or  above 
the  surface  of  such  land  hy  any  person,  used  in.  or  to  he  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area  bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  in  the  earth  hy  any  means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted,  and  includes  custom  coal  preparation  facilities  ;". 

(3)  Sections  3  (d),  (e),  (g).  and  (j)  of  such  Act  are  each  amended  hy  inser- 
ing  "or  other"  immediately  after  "coal"  wherever  it  appears. 

(4)  Section  3  of  such  Act  is  amended  by  striking  out  the  word  "and"  at  the 
end  of  paragraph  (1).  hy  striking  out  the  period  at  the  end  of  paragraph  (m) 
and  inserting  in  lieu  thereof  "  ;  and",  and  by  adding  at  the  end  thereof  the  fol- 
lowing new  paragraph : 

"(n)  'Administration'  means  the  Mine  Safety  and  Health  Administration  in 
the  Department  of  Labor." 

(c)  Section  4  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal". 

TITLE    II— MINE    SAFETY    AND    HEALTH    STANDARDS    AMENDMENTS 

AMENDMENTS    TO    TITLE    I 

Sec  201.  (a)  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1060 
is  amended  by  inserting  "or  other"  immediately  after  "coal"  wherever  that  term 
occurs. 

(b)  Section  101(c)  of  such  Act  is  amended  by  striking  out  "Labor"  and  in- 
serting in  lieu  thereof,  "the  Interior". 
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(c)  Section  101(g)  of  such  Act  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph : 

"The  Secretary  of  Health,  Education,  and  Welfare,  as  soon  as  possible  after 
the  date  of  enactment  of  the  Federal  Mine  Safety  and  Health  Amendments 
Act  of  1977  but  in  no  event  later  than  three  years  after  such  date,  and  on  a  con- 
tinuing basis  thereafter,  shall,  for  each  toxic  material  or  harmful  physical  agent 
which  is  used  or  found  in  a  coal  or  other  mine,  determine  whether  such  material 
or  agent  is  potentially  toxic  at  the  concentrations  in  which  it  is  used  or  found 
in  a  coal  or  other  mine.  The  Secretary  of  Health,  Education,  and  Welfare  shall 
submit  such  determination  to  the  Secretary,  together  with  all  pertinent  criteria, 
and  a  proposed  standard.". 

(d)  Section  101  of  such  Act  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection  ( 1 )  : 

"(1)  Upon  petition  by  the  operator  or  the  representative  of  miners,  the  Secre- 
tary may  modify  the  application  of  any  mandatory  safety  standard  to  a  coal 
or  other  mine  if  the  Secretary  determines  that  an  alternative  method  of 
achieving  the  result  of  such  standard  exists  which  will  at  all  times  guarantee 
no  less  than  the  same  measure  of  protection  afforded  the  miners  of  such  mine 
by  such  standard,  or  that  the  application  of  such  standard  to  such  mine  will 
result  in  a  diminution  of  safety  to  the  miners  in  such  mine.  Upon  receipt  of 
such  petition  the  Secretary  shall  publish  notice  thereof  and  give  notice  to  the 
operator  or  the  representative  of  miners  in  the  affected  mine,  as  appropriate, 
and  shall  cause  such  investigation  to  be  made  as  he  deems  appropriate.  Such 
investigation  shall  provide  an  opportunity  for  a  public  hearing,  at  the  request 
of  such  operator  or  representative  or  other  interested  party,  to  enable  the 
operator  and  the  representative  of  miners  in  such  mine  or  other  interested  party 
to  present  information  relating  to  the  modification  of  such  standard.  Before 
granting  any  exception  to  a  mandatory  safety  standard,  the  findings  of  the 
Secretary  or  his  authorized  representative  shall  be  made  public  and  shall  be 
available  to  the  representative  of  the  miners  at  the  affected  mine.  The  Secre- 
tary shall  issue  a  decision  incorporating  his  findings  of  fact  therein,  and  send 
a  copy  thereof  to  the  operator  or  the  representative  of  the  miners,  as  appropriate. 
Any  such  hearing  shall  be  of  record  and  shall  be  subject  to  section  554  of  title 
5  of  the  United  States  Code." 

TITLE   III— MISCELLANEOUS   PROVISIONS 

TRANSFER    MATTERS 

Sec  301.  (a)  Except  with  respect  to  the  functions  assigned  to  the  Secretary  of 
the  Interior  pursuant  to  section  501  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969,  the  functions  of  the  Secretary  of  the  Interior  under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969,  as  amended,  and  the  Federal  Metal 
and  Nonmetallic  Mine  Safety  Act  are  transferred  to  the  Secretary  of  Labor. 

(b)(1)  The  mandatory  standards  relating  to  mines,  issued  by  the  Secretary 
of  the  Interior  under  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and 
standards  and  regulations  under  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  which  are  in  effect  on  the  date  of  enactment  of  this  Act  shall  remain  in 
effect  as  standards  applicable  to  metallic  and  nonmetallic  mines  and  to  coal 
mines  respectively  under  the  Federal  Mine  Safety  and  Health  Act  of  1977  until 
such  time  as  the  Secretary  shall  issue  new  or  revised  standards  applicable  to 
metal  and  nonmetallic  mines  and  new  or  revised  standards  applicable  to  coal 
mines. 

(2)  Within  sixty  days  after  the  effective  date  of  this  Act,  the  Secretary  shall 
establish  an  advisory  committee  which  shall,  within  one  hundred  and  eighty 
days  after  the  date  of  the  establishment  of  such  advisory  committee,  review 
the  advisory  health  and  safety  standards  issued  by  the  Secretary  of  the  Interior 
under  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  and  recommend  to 
the  Secretary  which  of  those  standards  (or  any  modification  of  such  standards 
which  does  not  substantially  diminish  the  health  and  safety  of  miners)  should 
be  promulgated  as  health  and  safety  standards  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  The  Secretary  shall  publish,  within  sixty  days  after  any 
recommendations  of  the  advisory  committee  under  this  paragraph,  each  of  the 
standards  so  recommended  for  adoption  with  or  without  modification  as  a  health 
and  safety  standard  under  such  Act  by  publication  of  such  standard  in  the  Fed- 
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eral  Register,  an  afford  interested  persons  a  period  of  twenty-five  days  after 
publication  to  submit  written  data  or  comment.  Within  thirty  days  after  t  In- 
close of  the  comment  period  specified  in  the  preceding  sentence,  the  Secretary 
shall  promulgate  by  publication  in  the  Federal  Register  a  standard  based  upon 
i  he  advisory  committee  recommended  with  or  without  modification,  and  the 
data  and  comments  received  thereon,  unless  the  Secretary  determines  that  such 
a  standard  will  not  promote  the  health  and  safety  of  miners  and  publishes  an 
explanation  of  that  determination  in  the  Federal  Register. 

(3)  All  interpretations,  regulations,  and  instructions  of  the  Secretary  of  the 
Interior  or  the  Director  of  the  Bureau  of  Mines,  in  effect  on  the  date  of  enact- 
ment of  this  Act  and  not  inconsistent  with  any  provision  of  this  Act  or  any 
amendment  made  by  this  Act,  shall  be  published  in  the  Federal  Register  and 
shall  continue  in  effect  until  modified  or  sui>erseded  in  accordance  with  the  pro- 
visions  of  this  Act. 

(c)(1)  All  unexpended  balances  of  appropriations,  personnel,  property,  rec- 
ords, obligations,  and  commitments  which  are  used  primarily  with  respect  to  any 
function  transferred  under  the  provisions  of  subsection  (a)  of  this  section  to 
the  Secretary  shall  be  transferred  to  the  Department  of  Labor.  The  transfer 
of  personnel  pursuant  to  this  paragraph  shall  be  without  reduction  in  classifica- 
tion or  compensation  for  one  year  after  such  transfer,  except  that  the  Secretary 
si  Labor  shall  have  full  authority  to  assign  personnel  during  such  one-year  period 
in  order  to  efficiently  carry  out  functions  transferred  to  him  under  this  Act. 

(2)  All  orders,  decisions,  determinations,  rules,  regulations,  permits,  con- 
tracts, certificates,  licenses,  and  priveleges  (A)  which  have  been  issued,  made, 
granted,  or  allowed  to  become  effective  in  the  exercis  of  functions  which  are 
transferred  under  this  section  by  any  depart inent  or  agency,  any  functions 
of  which  are  transferred  by  this  section,  and  (  B  )  which  are  in  effect  at  the 
time  this  section  takes  effect,  shall  continue  in  effect  according  to  their  terms 
until  modified,  terminated,  superseded,  set  aside,  or  repealed  by  the  Secretary 
of  Labor,  by  any  court  of  competent  jurisdiction,  or  by  operation  of  law. 

(?>)  The  provisions  of  this  section  shall  not  affect  any  proceedings  pending 
.it  the  time  this  section  takes  effect  before  any  department  or  agency,  functions 
of  which  are  transferred  by  this  section:  except  that  snch  proceedings,  to  the 
extent  that  they  relate  to  functions  so  transferred,  shall  he  continued  before 
the  Secretary  of  Labor.  Orders  shall  be  issued  in  such  proceedings,  appeals 
shall  be  taken  therefrom,  and  payments  shall  be  made  pursuant  to  such  orders, 
as  if  this  section  had  not  been  enacted:  and  orders  issued  in  any  such  proceed- 
tags  shall  continue  in  effect  until  modified,  terminated,  superseded,  or  repealed 
by  the  Secretary  of  Labor,  by  a  court  of  coini>etent  jurisdiction,  or  by  operation 
of  law. 

(4)  The  provisions  of  this  section  shall  not  affect  suits  commenced  prior  to 
the  date  this  section  takes  effect  and  in  all  such  suits  proceedings  shall  be 
had.  appeals  taken,  and  judgments  rendered,  in  the  same  manner  and  effect 
as  if  this  section  had  not  been  enacted;  except  that  if  before  the  date  on  which 
this  section  takes  effect,  any  department  or  agency  (or  officer  thereof  in  his 
official  capacity)  is  a  party  to  a  suit  involving  functions  transferred  to  the 
Secretary,  then  such  suits  shall  be  continued  by  the  Secretary  of  Labor.  No 
cause  of  action,  and  no  suit,  action,  or  other  proceeding,  by  or  against  any  de- 
partment or  agency  (or  officer  thereof  in  his  official  capacity)  functions  of 
which  are  transferred  by  this  section,  shall  abate  by  reason  of  the  enactment 
of  this  section.  Causes  of  actions,  suits,  actions,  or  other  proceedings  may  be 
asserted  by  or  against  the  United  States  or  the  Secretary  as  may  be  appro- 
priate and,  in  any  litigation  pending  when  this  section  takes  effect,  the  court 
may  at  any  time,  on  its  own  motion  or  that  of  any  party,  enter  an  order  which 
will  give  effect  to  the  provisions  of  this  paragraph. 

(d)  For  purposes  of  this  section,  (1)  the  term  "function"  includes  power 
and  duty,  and  (2)  the  transfer  of  a  function,  under  any  provision  of  law,  of  an 
agency  or  the  head  of  a  department  shall  also  be  a  transfer  of  all  functions 
under  such  law  which  are  exercised  by  any  officer  or  officer  or  such  agency  or 
department. 

MINE    SAFETY   AND    HEALTH    ADMINISTRATION 

Sec.  302.  (a)  There  is  established  in  the  Department  of  Labor  a  Mine  Safety 
and  Health  Administration  to  be  headed  by  an  Assistant  Secretary  of  Labor 
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for  Mine  Safety  and  Health  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  The  Secretary  is  authorized  and  directed, 
except  as  specifically  provided  otherwise,  to  carry  out  his  functions  under 
the  Federal  Mine  Safety  and  Health  Act  of  1977  through  the  Mine  Safety 
and  Health  Administration. 

(b)  Section  5315  of  title  5,  United  States  Code  (is  amended  by  adding  at  the 
end  thereof  the  following  paragraph  : 

"(114)  Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health.". 

AMENDMENTS    WITH    RESPECT    TO    MINE    SAFETY    AND    HEALTH    ADMINISTRATION 

Sec.  303.  (a)  (1)  Section  501(a)  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  is  amended  by  inserting  "or  other"  immediately  after  ••coal" 
wherever  it  appears  therein,  and  by  striking  out  "The  Secretary  and"  and 
inserting  in  lieu  thereof  "The  Secretary  of  the  Interior  and". 

(2)  Section  501(b)  of  such  Act  is  amended  by  inserting  "or  other"  im- 
mediately after  "coal"  each  time  it  appears  therein  and  by  inserting  after  '"Wel- 
fare" the  following:  "through  the  National  Institute  for  Occupational  Safety 
and  Health  established  under  the  Occupational  Safety  and  Health  Act  of  1970"  ; 
and  by  striking  out  the  period  at  the  end  thereof  and  inserting  in  lieu  thereof 
"of  the  Interior  in  coordination  with  the  Secretary". 

(3)  Section  501(d)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal". 

(4)  Section  501(e)  of  such  Act  is  amended  by  inserting  immediately  before 
the  period  at  the  end  of  the  first  sentence  thereof  the  following :  "ending  prior 
to  October  1,  1977,  and  $60,000,000  for  the  fiscal  year  ending  September  30,  1978, 
and  for  each  succeeding  fiscal  year  thereafter". 

(b)  Section  502  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears  therein. 

(c)(1)  Section  503(a)  of  such  Act  is  amended  by  inserting  "or  other"  im- 
mediately after  "coal"  each  time  it  appears  therein,  and  by  striking  "Labor" 
and  inserting  in  lieu  thereof,  "the  Interior". 

(2)  Section  503(b)  of  such  Act  is  amended  by  inserting  "or  other"  immedi- 
ately after  "coal"  each  time  it  appears  therein. 

(d)(1)  Section  503(f)  of  such  Act  is  amended  by  inserting  "or  other"  im- 
mediately after  "coal". 

(2)  Section  503(g)  of  such  Act  is  amended  by  inserting  "or  other"  im- 
mediately after  "coal". 

(3)  Section  503(h)  of  such  Act  is  amended  by  deleting  "$5,000,000"  and  by 
inserting  in  lieu  thereof,  "$10,000,000",  and  by  inserting  before  the  final  period 
the  following :  "Provided,  That  no  less  than  one-half  of  such  sums  shall  be  al- 
located to  coal  producing  States". 

(e)  (1)  Section  505  of  such  Act  is  amended  by  striking  out  "the  mining  of 
coal"  and  inserting  in  lieu  thereof  "in  mining". 

(2)  Section  505  of  such  Act  is  further  amended  by  striking  out  the  period 
at  the  end  of  the  second  sentence  thereof  and  inserting  in  lieu  thereof  "  : 
Provided,  however.  That,  to  the  maximum  extent  feasible,  in  the  selection  of 
persons  for  appointment  as  mine  inspectors,  no  person  shall  be  so  selected 
unless  he  has  the  basic  qualification  of  at  least  five  years  practical  mining 
experience  and  in  assigning  mine  inspectors  to  the  inspection  and  investiga- 
tion of  individual  mines,  due  consideration  shall  be  given  to  the  extent  possible 
to  their  previous  experience  in  the  particular  type  of  mining  operation  where 
such  inspections  are  to  be  made." 

(f)  Section  506(b)  of  such  Act  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  each  time  it  appears  therein. 

(g)(1)  Section  511(a)  of  such  Act  is  amended  by  inserting  "or  other  im- 
mediately after  "coal". 

(2)  Section  511(b)  of  such  Act  is  amended  by  inserting  "or  other"  immedi- 
ately after  "coal". 

(h)  Section  502  of  such  Act  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection  (c)  : 

"(c)  (1)  The  National  Mine  Health  and  Safety  Academy  shall  be  maintained 
as  an  agency  of  the  Department  of  the  Interior.  The  Academy  shall  be  respon- 
sible for  the  training  of  mine  safety  and  health  inspectors  under  section  505  of 
this  Act.  and  in  training  of  technical  support  personnel  of  the  Mine  Safety  and 
Health  Administration  established  under  section  302  of  the  Federal  Mine  Safety 
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and  Health  Amendments  Act  of  1977;  and  for  any  other  training  programs  for 
mine  Inspectors,  mining  personnel,  or  other  persons  as  the  Secretaries  of  Labor 

and  Interior  shall  designate.  In  performing  this  function,  the  Academy  shall  have 
the  authority  to  enter  into  cooperative  educational  and  training  agreements  with 
educational  institutions;.  State  governments,  labor  organizations,  and  mine  op- 
erators and  related  industries.  Such  training  shall  he  conducted  by  the  Academy 
in  accordance  with  curriculum  needs  and  assignment  of  instructional  personnel 
established  by  the  user. 

"(2)  In  performing  its  function  pnrsuant  to  this  section,  the  National  Mine 
Health  and  Safety  Academy  shall  use  the  facilities  and  personnel  of  the  Depart- 
ment of  the  Interior,  and  such  other  personnel  as  shall  be  mutually  agreed  upon 
by  the  Secretaries  of  Labor  and  Interior.  The  Secretary  of  the  Interior,  upon 
request  by  the  Academy,  shall  appoint  or  assign  to  the  Academy  such  officers  and 
employees  as  the  Director  of  the  Academy  deems  necessary  for  the  performance 
of  the  duties  and  functions  of  the  Academy. 

••(.{)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research  respon- 
sibilities under  section  501  of  this  Act  in  coordination  with  the  Secretary  of 
Labor,  and  the  Secretaries  of  Labor  and  the  Interior  are  authorized  to  enter  into 

contractual  or  other  agreements  for  the  performance  of  such  safety  related 

research.'*. 

BAVnf€H)    provisions 

SEC  304.  Nothing  contained  in  this  Act  or  any  amendment  made  by  this  Act 
shall  he  construed  to  reduce  the  number  of  inspectors  engaged  in  enforcement  of 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  I960  and  the  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  as  in  effect  prior  to  the  effective  date  of  this  Act  or 
to  reduce  the  number  of  inspectors  engaged  iii  the  enforcement  of  the  Occupa- 
tional Safety  and  Health  Act  of  1970. 

Bl  IKiKT     PROVISION 

SEC.  306.  In  the  preparation  of  the  Budget  message  required  under  section  207 
of  the  Budget  and  Accounting  Act.  1821  (31  U.S.C.  11).  the  President  shall  set 
forth  as  separate  appropriation  accounts  amounts  required  for  appropriation  for 
mine  health  and  safety  pursuant  to  the  Federal  Mine  Health  and  Safety  Act  of 
11)77  and  for  occupational  safety  and  health  pursuant  to  the  Occupational  Safety 
and  Health  Act  of  1970. 

REPEALER 

Sec.  306.  The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is  repealed. 

EFFECTIVE     DATE 

Sec.  307.  This  Act  and  the  amendments  made  by  this  Act  shall  take  effect  90 
days  after  the  date  of  the  enactment  of  this  Act  except  that  the  Secretary  of 
Labor  is  authorized  to  establish  such  rules  and  regulations  as  may  be  necessary 
for  the  efficient  transfer  of  functions  provided  under  this  Act. 

The  amendment  was  agreed  to. 

The  Senate  bill  was  ordered  to  be  read  a  third  time,  was  read  the 
third  time,  and  passed,  and  a  motion  to  reconsider  was  laid  on  the  table. 

A  similar  House  bill  (H.  5287)  was  laid  on  the  table. 

Mr.  Gaydos.  Mr.  Speaker,  I  ask  unanimous  consent  that  the  House 
insist  on  its  amendments  to  the  Senate  bill  (S.  717)  to  promote  safety 
and  health  in  the  mining  industry,  to  prevent  recurring  disasters  in 
the  mining  industry,  and  for  other  purposes,  and  request  a  conference 
with  the  Senate  thereon. 
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The  Speaker  pro  tempore  (Mr.  Glickman).  Is  there  objection  to  the 
request  of  the  gentleman  f rom  Pennsylvania  ?  The  Chair  hears  none, 
and,  without  objection,  appoints  the  following  conferees :  Messrs.  Dent, 
Murphy  of  Pennsylvania,  Cornell,  Zeferetti,  Le  Fante,  Michael  O. 
Myer9,  Miller  of  California,  Perkins,  Sarasin,  Buchanan,  Shuster,  and 
Quie. 

******* 

[The  text  of  S.  717  as  passed  by  the  House  follows :] 


20-040  O  -  78 
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In  the  House  of  Representatives,  U.  S., 

July  15,  1977. 

Resolved,  That  the  bill  from  the  Senate  (S.  717)  entitled 
"An  Act  to  promote  safety  and  health  in  the  mining  industry, 
to  prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes",  do  pass  with  the  following 

AMENDMENT: 

Strike  out  all  after  the  enacting  clause,  and  insert: 
That  this  Act  may  be  cited  as  the  "Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977". 

TITLE  J— AMENDMENTS  TO  THE  GENERAL 
PROVISIONS  OF  THE  FEDERAL  COAL  MINE 
HEALTH  AND  SAFJETY  4CT  OF  1969       . 

SHORT  TITLE 

Sec.  101.  The  first  section  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  is  amended  to  read  as  fol- 
lows: "That  this  Act  may  be  cited  as  the  'Federal  Mine 
Safety  and  Health  Act  of  197T  ". 
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DEFINITIONS  AXD  APPLICABILITY 

Sec.  102.  (a)  (1)  Section  2  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  is  amended  by  inserting  "or 
other"   immediately  after   "coal"    wherever  it   appears. 

(2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking 
out  "the  Interior"  and  inserting  in  lieu  thereof  "Labor", 

(b)(1)  Section  3(a)  of  such  Act  is  amended  by  strik- 
ing out  "the  Interior",  and  inserting  in  lieu  thereof-  "Labor". 
(2)  Section  3(h)  of  such  Act  is  amended  to  read  as 
follows:     ' 

"(h)(1)  'coal  or  other  mine'  means  (A)  an  area  of 
land  from  which  minerals  are  extracted,  in  jwnliauid 
form  or,  if  in  liquid  form,  are  extracted  with  workers 
underground,  (B)  private  ways  and  roads  appurtenant 
to  such  area,  and  (C)  lands,  excavations,  underground 
passageways,  shafts,  slopes,  tunnels  and  workings,  struc- 
tures, facilities,  equipment,. machines,  tools,' or  other  prop- 
erty including  impoundments,  retention  dams,  and  tail- 
ings ponds,  on  the  surface  or  underground,-  used  in,  or 
to  be  used  in,  or  resulting  from,  the  work  of  extracting 
such  minerals  from  their  natural  deposits  in  nonliquid 
form,  or  if  in  liquid  form,  with  workers  underground,  or 
used  in  the  milling  of  such  minerals,  or  the  work  of 
preparing  coal,  and  includes  custom  coal  preparation 
facilities,  except  that  with  respect  to  protection  against 
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radiation  hazards  such  term  shall  not  include  property 
used  in  the  milling  of  source  minerals  defined  in  the 
Atomic  Energy  Act  of  1954,  as  amended.  In  making  a 
determination  of  what  constitutes  mineral  milling  for  pur- 
poses of  this  Act  the  Secretary  shall  give  due  considera- 
tion to  the  convenience  of  administration  resulting  from 
the  delegation  to  one  Assistant  Secretary  of  all  authority 
with  respect  to  the  health  and  safety  of  miners  employed 
at  one  physical  establishment; 

"(2)  For  purposes  of  titles  II,  777,  and  IV,  'coal 
mine'  means  an  area  of  land  and  all  structures,  facilities, 
machinery,  tools,  equipment,  shafts,  slopes,  tunnels,  ex- 
cavations, and  other  property,  real  or  personal,  placed 
upon,  under,  or  above  the  surface  of  such  land  by  any 
person,  used  in,  or  to  be  used  in,  or  resulting  from,  the 
work  of  extracting  in  such  area  bituminous  coal,  lignite, 
or  anthracite  from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  the  work  of  preparing  the 
coal  so  extracted,  and  includes  custom  coal  preparation 
facilities;". 

(3)  Sections  3  (d),  (e),  (g),  and  (j)  of  such  Act  are 
each  amended  by  inserting  "or  other"  immediately  after 
"coal"  wherever  it  appears. 

(4)  Section  3  of  such  Act  is  amended  by  striking  out  the 
word  "and"  at  the  end  of  paragraph  (I),  by  striking  out  the 
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period  at  the  end  '6f  -paragraph  (m)  and  inserting  in  lieu 
thereof  "  ;  and",' and  by  adding  at  the  end  thereof  tlie  follow- 
ing new  paragraph:      •     i  .....-.- 

"(n)  'Administration'  means  the  Mine  Safety  and 
Health.  Administration   in   the  Department,  of  Labor." 
(c)  Section  4  of  such  Act  is  amended  by  inserting  "or 
other"    immediately  .after    "coal".. 

TITLE  11— MINp  SAFETY.  AND. HEALTH 
STANDARDS  AMENDMENTS         .  . 

,     /,  .  AMENDMENTS  TO  TITLE.  J         '.  ,•' 

Sec.  201.  (a)  Title  I  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  is  amended  by  inserting  "or  other" 
immediately  after  "coal"  wherever  that  term  occurs. 

(b)  Section  101(c)  of  such,  Act  is  amended  by  strik- 
ing out  "Labor"  and  inserting  in  lieu  thereof,  "the  Interior" . 

(c)  Section  101(g)  of  such  Act  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"The  Secretary  of  Health,  Education,  and  Welfare,  as 
soon  as  possible  after  the  date  of  enactment  of  the  Federal 
Mine  Safety  and.  Health  Amendments  Act  of  1977  but  in 
no  event  later  than  three  years  after  such  date,  and  on  a 
continuing  basis  thereafter,  shall,  for  each  toxic  material  or 
harmful  physical  agent  which  is  used  or  found  in  a  coal  or 
other  mine,  determine  whether  such  material  or  agent  is 
potentially  toxic  at  the  concentrations  in  which  it  is  used  or 
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found  in  a  coal  or  other* mine.  The  Secretary  of  Health, 
Education,  and  Welfare  ikaU  submit  such  determination  to 
the  Secretary,  tor/ether  with  all  pertintnt  criteria,  and  a  pro- 
posed standard.". 

(d)  Section  101  of  such  Act  is  amended  by  adding  at  the 
end  thereof  the  following  new  suJ>s(ction    (I): 

"(I)    Upon  petition   by  the  operator  or  (he   representa- 
tive of  miners,  the  Secretary  may  modify  the  application  of 
any  mandatory  safety  standard  to  a  coal  or  other  mine  if 
the  Secretary  determines  that  an  alternative  method  of  achiev- 
ing the  result  of  such  standard  exists  which  will  at  all  times 
guarantee  no  less  than  the  same  measure  of  protection  a /forded 
the  miners  of  such  mine  by  such  standard,  or  that  the  appli- 
cation of  such  standard  to  such  mine  will  result  in  a  diminu- 
tion of  safety  to  the  miners  in  such  mine.   Upon  receipt  e>f 
such  petition  the  Secretary  shall  publish  notice  thereof  and 
give  notice  to  the  operator  or  the  representative  of  miners  in 
the  affected  mine,  as  appropriate,  and  .shall  cause  such   in- 
vestigation to  be  made  as  he  deems  appropriate.  Such  investi- 
gation shall  provide  an  opportunity  for  a  public  hearing,  at 
the  request  of  such  operator  or  representative  or  other  inter- 
ested party,  to  enable  the  operator  and  the  representative  of 
miners  in  such  mine  or  other   interested  party   to  present 
information   relating  to  the  modification  of  such  standard. 
Before  granting  any  exception  to  a  mandatory  safety  stand- 
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ard,  the  findings'  of  the  Secretary  or  his  authorized  repre- 
sentative shall  be  made  public  and  shall  be  available  to  the 
representative  of  the  miners  at  the  affected  mine.  The  Secre* 
iary  shall  issue  a  decision  incorporating  his  findings  of  fact 
therein,  and  send  a  copy  thereof  to  the  operator  or  the  repre- 
sentative of  the  miners,  as  appropriate.  Any  such  hearing 
shall  be  of  record  and  shall  be  subject  to  section  554  of  title 
5  of  the  United  States  Code.". 

TITLE  III— MISCELLANEOUS  PROVISIONS 

TRANSFER  MATTERS 

Sec.  301.  (a)  Except  with  respect  to  the  functions 
assigned  to  the  Secretary  of  the  Interior  pursuant  to  section 
501  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969,  the  functions  of  the  Secretary  of  the  Interior  under 
the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 
amended,  and  the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  are  transferred  to  the  Secretary  of  Labor. 

(b)  (1)  The  mandatory  standards  relating  to  mines, 
issued  by  the  Secretary  of  the  Interior  under  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  and  standards  and 
regulations  under  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  which  are  in  effect  on  the  date  of  enactment  of 
this  Act  shall  remain  in  effect  as  standards  applicable  to 
metallic  and  nonmetallic  mines  and  to  coal  mines  respectively 
under  the  Federal  Mine  Safety  and  Health  Act  of  1977 
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until  such  time  as  the  Secretary  shall  issue  new  or  revised 
standards  applicable  to  metal  and  non-metallic  mines  and 
new  or  revised  standards  applicable  to  coal  mines. 

(2)  Within  sivty  days  after  the  effective  date  of  this  Act, 
the  Secretary  shall  establish  an  advisory  committee  which 
shall,  within  one  hundred  and  eighty  days  after  the  date 
of  the  establishment  of  such  advisory  committee,  review 
the  advisory  health  and  safely  standards  issued  by  the 
Secretary  of  the  Interior  under  the  Federal  Metal  and  Non- 
meiallic  Mine  Safety  Act  and  recommend  to  the  Secretary 
which  of  those  standards  (or  any  modification  of  such  stand- 
ards which  does  not  substantially  diminish  the  health  and 
safety  of  miners)  should  be  promulgated  as  health  and  safety 
standards  under  the  Federal  Mine  Safety  and  Health  Act 
of 1977.  The  Secretary  shall  publish,  within  sixty  days  after 
any  rccomincndations  of  the  advisory  committee  under  this 
paragraph,  each  of  the  standards  so  recommended  for  adop- 
tion with  or  without  modification  as  a  health  and  safety 
standard,  under  such  Act  by  publication  of  such  standard 
in  the  Federal  Register,  and  afford  interested  persons  a 
'period  of  twenty-five  days  after  publication  to  submit  written 
data  or  comment.  Within  thirty  days'  after  the  close  of  the 
comment  period  specified' in  the  preceding  sentence,  the  Sec- 
retary shall  promulgate  by  publication  hi  the  Federal  Regis- 
ter a  standard  based  upon  the  advisory  committee  recom- 
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mended  with  or  without  modification,  and  the  data  and  COm- 
ments  received  thereon,  unless  the  Secretary  determines  that 
such  a  standard  will  not  promote  the  health  and  safety  of 
miners  and  publishes  an  explanation  of  that  determination 
in  the  Federal  Register. 

(3)  All  interpretations,  regulations,  and  instructions  of 
tlie  Secretary  of  the  Interior  or  the  Director  of  the  Bureau 
of  Mines,  in  effect  on  the  dale  of  enactment  of  this  Act  and 
not  inconsistent  with  any  provision  of  this  Act  or  any 
amendment  made  by  this  Act,  shall  be  published  in  the  Fed- 
eral Register  and  shall  continue  in  effect  until  modified  or 
superseded  in  accordance  with  the  provisions  of  this  Act. 

(c)(1)  All  unexpended  balances  of  appropriations,  per- 
sonnel, property,  records,  obligations,  and  commitments 
which  are  used  primarily  with  respect  to  any  function  trans- 
ferred under  the  provisions  of  subsection  (a)  of  this  section 
to  the  Secretary  shall  be  transferred  to  the  Department  of 
Labor.  The  transfer  of  personnel  pursuant  to  this  paragraph 
shall  be  without  reduction  in  classification  or  compensation 
for  one  year  after  such  transfer,  except  that  the  Secretary  of 
Labor  shall  have  full  authority  to  assign  personnel  during 
such  one-year  period  in  order  to  efficiently  carry  out  func- 
tions transferred  to  him  under  this  Act. 

(2)  All  orders,  decisions,  determinations,  rules,  regula- 
tions, permits,  contracts,  certificates,  licenses,  and  privileges 
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(A)  which  have  been   issued,   made,   granted,    or   allowed 
to  become  effective  in  the  exercise  of  functions'  which  are 
transferred  under  this  section  by  any  department  or  agency,- 
any  functions  of  which  arc  transferred  by  this  section,  and 

(B)  which  are  in  effect  at  the  time  this  section  takes  effect, 
shall  continue  in  effect  according  to  their  terms  until  modi- 
fied, terminated,  superseded,  set  aside,  or  repealed  by  the 
Secretary  of  Labor,  by  any  court  of  competent  jurisdiction, 
or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not  affect  any 
proceedings  pending  at  the  time  this  section  takes  effect 
before  any  department  or  agency,  functions  of  which  are 
transferred  by  this  section;  except  that  such  proceedings,  to 
the  extent  that  they  relate  to  functions  so  transferred,  shall 
be  continued  before  the  Secretary  of  Labor.  Orders  shall 
be  issued  in  such  proceedings,  appeals  shall  be  taken  there- 
from, and  payments  shall  be  made  pursuant  to  such  orders, 
as  if  this  section  had  not  been  enacted;  and  orders  issued  in 
any  such  proceedings  shall  continue  in  effect  until  modified, 
terminated,  superseded,  or  repealed  by  the  Secretary  of 
Labor,  by  a  court  of  competent  jurisdiction,  or  by  operation 
of  law. 

(4)  The  provisions  of  this  section  shall  not  affect  suits 
commenced  prior  to  the  date  this  section  takes  effect  and,  in 
all  such  suits  proceedings  shall  be  had,  appeals  taken,  and 


1269 


10 
judgments  rendered,  in  the  same  manner  and  effect  as  if 
this  section  had  not  been  enacted;  except  that  if  before  the 
date  on  which  this  section  takes  effect,  any  department  or 
agency  (or  officer  thereof  in  his  official  capacity)  is  a  party 
to  a  suit  involving  functions  transferred  to  the  Secretary, 
then  such  suit  shall  be  continued  by  the  Secretary  of  Labor. 
No  cause  of  action,  and  no  suit,  action,  or  other  proceeding, 
by  or  against  any  department  or  agency  (or  officer  thereof '.. 
in  his  official  capacity)  functions  of  which  are  transferred 
by  this  section,  shall  abate  by  reason  of  the  enactment  of  this 
section.  Causes  of  actions,  suits,  actions,  or  other  proceedings 
may  be  asserted  by  or  against  the  United  States  or  the  Secre- 
tary as  may  be  appropriate  and,  in  any  litigation  pending 
when  this  section  tales  effect,  the  court  may  at  any  time,  on 
its  own  motion  or  that  of  any  party,  enter  an  order  which 
will  give  effect  to  the  provisions  of  this  paragraph. 

(d)  For  purposes  of  this  section,  (1)  the  term  "func- 
tion" includes  power  and  duty,  and  (2)  the  transfer  of  a 
function,  under  any  provision  of  law,  of  an  agency  or  the 
head  of  a  department  shall  also  be  a  transfer  of  all  functions 
under  such  law  which  are  exercised  by  any  officer  or  officer 
of  such  agency  or  department. 

MINE  SAFETY  AND  HEALTH  ADMINISTRATION 

Sec.  302.  (a)  There  is  established  in  the  Department 
of   Labor   a   Mine   Safety   and   Health   Administration    to 
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be  headed  by  an  Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health  appointed  by  the  President,  by  and  iciih 
the  advice  and  consent  of  the  Senate.  The  Secretary  is  au- 
thorized and  directed,  except  as  specifically  provided  other- 
wise, to  carry  out  his  functions  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  through  the  Mine  Safety  and 
Health  Administration. 

(b)  Section  5315  of  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following 
paragraph: 

"(114)    Assistant   Secretary   of   Labor   for   Mine 
Safety  and  Health:'. 
AMEXDMESTS   WITH  RESPECT   TO  MINE  SAFETY  AND 
HEALTH   ADMIXISTRATION 

Sec.  303.  (a)(1)  Section  501(a)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  is  amended  by  inserting 
"or  other"  immediately  after  "coal"  ichereuer  it  appears 
therein,  and  by  striking  out  "The  Secretary  and" \  insert- 
ing in  lieu  thereof  "The  Secretary  of  the  Interior  and". 

(2)  Section  501  (b)  of  such  Act  is  amended  by  inserting 
"or  other"  immediately  after  "coal"  each  time  it  appears 
therein  and  by  inserting  after  "Welfare"  the  following: 
"through  the  National  Institute  for  Occupational  Safety  and 
Health  established  under  the  Occupational  Safety  and  Health 
Act  of  1970" ;  and  by  striking  out  the  period  at  the  end  thereof 
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and  inserting  in  lieu  thereof  "of  the  Interior  in  coordination 
with  the  Secretary'. 

(3)  Section  501(d)  of  such  Act  is  amended  by  insert- 
ing "or  other'  immediately  after  "coal". 

(4)  Section  501(e)  of  such  Act  is  amended  by  inserting 
immediately  before  the  period  at  the  end  of  the  first  sentence 
thereof  the  following:  "ending  prior  to  October  1,  1977,  and 
$60,000,000  for  the  fiscal  year  ending  September  30,  1978, 
and  for  each  succeeding  fiscal  year  thereafter". 

(b)  Section  502  of  such  Act  is  amended  by  inserting  "or 
other"  immediately  after  "coal"  each  time  it  appears  therein. 

(c)(1)  Section  503(a)  of  such  Act  is  amended  by 
inserting  "or  other"  immediately  after  "coal"  each  time  it 
appears  therein,  and  by  striking  "Labor"  and  inserting  in 
lieu  thereof,  "the  Interior" . 

(2)  Section  503(b)  of  such  Act  is  amended  by  insert- 
ing "or  other"  immediately  after  "coal"  each  time  it  appears 
therein. 

(d)(1)  Section  503(f)  of  such  Act  is  amended  by 
inserting  "or  other"  immediately  after  "coal". 

(2)  Section  503(g)  of  such  Act  is  amended  by  inserting 
"or  other"  imnJoMately  after  "coal". 

(3)  Section  503(h)  of  such  Act  is  amended  by  deleting 
"$5,000,000"  and  by  inserting  in  lieu  thereof,  "$10,000,- 
000" ,  and  by  inserting  before  the  final  period  the  following: 
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"Provided,  That  no  less 'than  one-half  of  such  sums  shall  be 
allocated  to  coal  producing  States'. 

(e)(1)  Section  505  of  such  Act  is  amended  by  striking 
out  "the  mining  of  coal"  and  inserting  in  lieu  thereof  "in 
mining". 

(2)  Section  505  of  such  Act  is  further  amended  by 
striking  out  the  period  at  the  end  of  the  second  sentence  thereof 
and  inserting  in  lieu  thereof  ":  Provided,  however,  That,  to 
the  maximum  extent  feasible,  in  the  selection  of  jicrsons  for 
appointment  as  mine  inspectors,  no  person  shall  be  so  selected 
unless  he  has  the  basic  (jualification  of  at  least  five  gears  prac- 
tical mining  experience  and  in  assigning  mine  inspectors  to 
the  inspection  and  investigation  of  individual  mines,  due 
cosideration  shall  be  given  to  the  extent  possible  to  their 
previous  experience  in  the  particular  type  of  mining  opera- 
tion where  such  inspections  are  to  be  made." 

(f)  Section  506(b)  of  such  Act  is  amended  by  inserting 
"or  other"  immediately  after  "coal"  each  time  it  appears 
therein. 

(g)(1)  Section  511(a)  of  such  Act  is  amended  by 
inserting  "or  other"  immediately  after  "coal". 

(2)  Section  511  (b)  of  such  Act  is  amended  by  inserting 
"or  other"  immediately  after   "coal". 

(h)  Section  502  of  such  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection  (c) : 
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"(c)(1)  The  Rational  Mine  Health  and  Safety  Acad- 
any  shall  be  maintained  as  an  agency  of  the  Department 
of  the  Interior.  The  Academy  shall  be  responsible  for  the 
training  of  mine  safety  and  health  inspectors  under  section 
505  of  this  Act,  and  in  training  of  technical  support  per- 
sonnel of  the  Mine  Safety  and  Health  Administration  estab- 
lished under  section  302  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977 ;  and  for  any  other  train- 
ing programs  for  mine  inspectors,  mining  personnel,  or  other 
persons  as  the  Secretaries  of  Labor  and  Interior  shall  desig- 
nate. In  performing  this  function,  the  Academy  shall  have 
the  authority  to  enter  into  cooperative  educational  and  train- 
ing agreements  with  educational  institutions,  State  govern- 
ments, labor  organizations,  and  mine  operators  and  related 
industries.  Such  training  shall  be  conducted  by  the  Academy 
in  accordance  with  curriculum  needs  and  assignment  of 
instructional  personnel  established  by  the  user. 

"(2)  In  performing  its  function  pursuant  to  this  sec- 
tion, the  National  Mine  Health  and  Safety  Academy  shall 
use  the  facilities  and  personnel  of  the  Department  of  the  In- 
terior, and  such  other  personnel  as  shall  be  mutually  agreed 
upon  by  the  Secretaries  of  Labor  and  Interior.  The  Secretary 
of  the  Interior,  upon  request  by  the  Academy,  shall  appoint 
or  assign  to  the  Academy  such  officers  and  employees  as  the 
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Director  of  the  Academy  deems  necessary  for  the  perform- 
ance  of  the  duties  and  functions  of  the  Academy. 

"(3)  The  Secretary  of  the  Interior  shall  conduct  Jiis 
safety  research  responsibilities  under  section  501  of  this  Act 
in  coordination  icith  the  Secretary  of  Labor,  and  the  Secre- 
taries of  Labor  and  the  Interior  arc  authorized  to  cuter  into 
contractual  or  other  agreements  for  the  performance  of  such 
safety  related  research.". 

SAVINGS  PROVISION 

Sec.  304.  Nothing  contained  in  this  Act  or  any  amend- 
ment made  by  this  Act  shall  be  construed  to  reduce  the 
number  of  inspectors  engaged  in  enforcement  of  the  Fed- 
eral Coal  Mine  Health  and  Safety  Act  of  19G9  and  the  Fed- 
eral Metal  and  Xonmetallic  Mine  Safety  Act  as  in  effect  prior 
to  the  effective  date  of  this  Act  or  to  induce  the  number  of 
inspectors  engaged  in  the  enforcement  of  the  Occupational 
Safety  and  Health  Act  of  1070. 

BUDGET  PROVISION 

Sec.  305.  In  the  preparation  of  the  Budget  message 
required  under  section  201  of  the  Budget  and  Accounting 
Act,  1921  (31  U.S.C.  11),  the  President  shall  set  forth 
as  separate  appropriation  accounts  amounts  required  for 
appropriation  for  mine  health  and  safety  pursuant  to  the 
Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 
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pational  safety  and  health   pursuant   to   the    Occupational 
Safety  and  Health  Act  of  1970. 

REPEALER 

Sec.  306.  The  Federal  Metal  and  Xoumctallic  Mine 
Safety  Act  is  repealed. 

effective  date 

Sec.  307.  This  Act  and  the  amendments  made  by  this 
Act  shall  take  effect  90  days  after  the  date  of  the  enactment 
of  this  Act  except  that  the  Secretary  of  Labor  is  authorized  to 
establish  such  rules  and  regulations  as  may  be  necessary  for 
the  efficient  transfer  of  functions  provided  under  this  Act. 

Attest : 


Clerk. 


20-040  O  -  78  -  81 
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[From  the  Congressional  Record,  Daily  Digest — House,  July  15,  1977] 

(Pp.  1061-1062) 
******* 

Mine  Safety:  By  a  yea-and-nay  vote  of  244  yeas  to  88  nays,  with  1 
voting  "present",  Roll  Xo.  423,  the  House  passed  H.R.  4287,  Federal 
Mine  Safety  and  Health  Act  of  1077. 

By  a  yea-and-nay  vote  of  298  yeas  to  8  nays.  Roll  No.  419,  agreed  to 
resolve  itself  into  the  Committee  of  the  Whole. 

Agreed  to  the  committee  amendment  in  the  nature  of  a  substitute  as 
amended. 

Agreed  to: 

Conforming  amendments ; 

An  amendment  that  increases  the  authorization  for  the  State  grant 
programs  from  $5  to  $10  million,  and  requires  that  at  least  half  of  the 
funds  go  to  coal  producing  states ; 

An  amendment  that  increases  the  authorization  for  coal  mining 
health  and  safety  research  to  $60  million  for  fiscal  vear  1978;  and 

An  amendment  that  permits  the  Secretary  to  modify  the  application 
of  any  mandatory  safety  standard  to  a  coal  or  non-coal  mine  after 
public  hearing. 

Rejected: 

An  amendment  in  the  nature  of  a  substitute  that  sought  to  provide 
separate  administrations  for  coal  and  non-coal  mines  and  upgrade 
health  standards  for  metal  and  non-metallic  mines  (rejected  by  a 
recorded  vote  of  151  ayes  to  188  noes,  with  1  voting  "present",  Roll 
No.  421); 

An  amendment  to  the  previous  amendment  that  sought  to  transfer 
the  authority  for  administering  the  provisions  of  the  bill  from  the 
Secretary  of  Labor  to  the  Secretary  of  the  Interior  (rejected  by  a 
recorded  vote  of  112  ayes  to  227  noes,  with  1  voting  "present",  Roll 
No.  420)  ; 

An  amendment  that  sought  to  allow  the  States  to  administer  Federal 
regulations  and  programs  (rejected  bv  a  recorded  vote  of  165  ayes  to 
169  noes,  with  1  voting  "present".  Roll  No.  422)  ; 

An  amendment  that  sought  to  allow  variances  in  the  application  of 
mandatory  safety  standards  for  metal  and  non-metallic  mines  (re- 
jected by  a  division  vote  of  32  ayes  to  58  noes)  ;  and 

An  amendment  that  sought  to  prevent  the  transfer  of  the  admin- 
istrative responsibility  for  the  mine  health  and  safety  program  from 
the  Secretary  of  the  Interior  to  the  Secretary  of  Labor  (rejected  by  a 
division  vote  of  28  ayes  to  76  noes) . 

Subseouently,  this  passage  was  vacated  and  S.  717.  a  similar  Senate- 
passed  bill  was  passed  in  lieu  after  being  amended  to  contain  the  lan- 
guage of  the  House  bill  as  passed.  The  House  then  insisted  on  its 
amendment  and  asked  a  conference  with  the  Senate.  Appointed  as  con- 
ferees: Representatives  Perkins,  Gavdos,  Dent,  Murphy  of  Pennsyl- 
vania, Cornell,  Zeferetti,  Le  Fante,  Michael  O.  Myers,  Miller  of  Cali- 
fornia, Sarasin,  Buchanan,  Sinister,  and  Quie. 
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[From  the  Congressional  Record — Senate,  July  18,  1977] 

(P.  12082) 
******* 

Messages  From  the  House 

At  12:15  p.m.,  a  message  from  the  House  of  Representatives  de- 
livered by  Mr.  Berry,  one  of  its  clerks,  announced  that : 

The  House  insists  upon  its  amendment  to  the  bill  (S.  717)  to  promote 
safety  and  health  in  the  mining  industry,  to  prevent  recurring  disasters 
in  the  mining  industry,  and  for  other  purposes ;  requests  a  conference 
with  the  Senate  on  the  disagreeing  votes  of  the  two  Houses  thereon ; 
and  that  Mr.  Perkins,  Mr.  Gaydos,  Mr.  Dent,  Mr.  Murphy  of  Pennsly- 
vania.  Mr.  Cornell,  Mr.  Zeferetti,  Mr.  Le  Fante,  Mr.  Michael  O.  Myers, 
Mr.  Miller  of  California,  Mr.  Sarasin,  Mr.  Buchanan,  Mr.  Shuster,  and 
Mr.  Quie  were  appointed  managers  of  the  conference  on  the  part  of  the 
House. 


[From  the  Congressional  Record — Senate,  July  18,  1977] 

(P.  12150) 
******* 

Mine  Safety 

Mr.  Robert  C.  Byrd.  Mr.  President,  on  behalf  of  Mr.  Williams 
I  ask  the  Chair  to  lay  before  the  Senate  a  message  from  the  House  of 
Representatives  on  S.  717. 

The  Presiding  Officer  laid  before  the  Senate  a  message  from  the 
House  of  Representatives  insisting  upon  its  amendment  to  the  bill 
(S.  717)  to  promote  safety  and  health  in  the  mining  industry,  to  pre- 
vent recurring  disasters  in  the  mining  industry,  and  for  other  purposes, 
and  requesting  a  conference  with  the  Senate  on  the  disagreeing  votes 
of  the  two  Houses  thereon. 

Mr.  Robert  C.  Byrd.  I  move  that  the  Senate  disagree  to  the  amend- 
ment of  the  House  and  agree  to  the  request  of  the  House  for  a  con- 
ference, and  that  the  Chair  be  authorized  to  appoint  the  conferees  on 
the  part  of  the  Senate. 

The  motion  was  agreed  to ;  and  the  Presiding  Officer  appointed  Mr. 
Williams,  Mr.  Randolph,  Mr.  Pell,  Mr.  Nelson,  Mr.  Riegle,  Mr.  Javits, 
Mr.  Schweiker,  and  Mr.  Stafford  conferees  on  the  part  of  the  Senate. 


[From  the  Congressional  Record — House,  July  19,  1977] 

(P.  7337) 
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The  message  also  announced  that  the  Senate  disagrees  to  the  amend- 
ments of  the  House  to  the  bill  (S.  717)  entitled  "An  act  to  promote 
safety  and  health  in  the  mining  industry,  to  prevent  recurring  disasters 
in  the  mining  industry,  and  for  other  purposes,"  agrees  to  a  conference 
requested  by  the  House  on  the  disagreeing  votes  of  the  two  Houses 
thereon,  and  appoints  Mr.  Williams.  Mr.  Randolph,  Mr.  Pell,  Mr. 
Nelson,  Mr.  Riegle.  Mr.  Javits,  Mr.  Schweiker,  and  Mr.  Stafford  to  be 
the  conferees  on  the  part  of  the  Senate. 


[From  the  Congressional  Record — Daily  Digest,  Senate,  September  26,  1977] 

(P.  1357) 
******* 

Joint  Committee  Meetings 
mine  safety 

Conferees  met  to  resolve  the  differences  between  the  Senate-  and 
House-passed  versions  of  S.  717,  to  promote  safety  and  health  in  the 
mining  industry,  but  did  not  reach  final  agreement  thereon  and  will 
meet  again  tomorrow. 

******* 

[From  the  Congressional  Record — Senate,  Oct.  3,  1977] 

(P.  16172) 


Federal  Mine  Safety  and  Health  Act — S.  717  Conference  Re- 
port—(Reft.  No.  95-461) 

Mr.  Williams  submitted  a  report  of  the  committee  of  conference 
on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment  of  the 
House  to  the  bill  (S.  717)  to  promote  safety  and  health  in  the  mining 
industry,  to  prevent  recurring  disasters  in  the  mining  industry,  and 
for  other  purposes,  which  was  ordered  to  be  printed. 


[The  text  of  Senate  Report  95^61  follows :] 
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95th  Congress     )  SENATE  f  Report 

1st  Session         I  (  No.  95-461 


FEDERAL  MINE  SAFETY  AND  HEALTH  AMENDMENTS 

ACT  OF  1977 


October  3,  (legislative  day,  September  22 ) ,  1977. — Ordered  to  be  printed 


Mr.  "Williams,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  717] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  717)  a  bill  to 
promote  safety  and  health  in  the  mining  industry,  to  prevent  re- 
curring disasters  in  the  mining  industrv,  and  for  other  purposes  hav- 
ing met,  after  full  and  free  conference,  nave  agreed  to  recommend  and 
do  recommend  to  their  respective  Houses  as  follows : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment  of 
the  House  and  agree  to  the  same  with  an  amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment insert  the  following : 

That  this  Act  may  be  cited  as  the  "Federal  Mine  Safety  and  Health 
Amendments  Act  of  197V. 

TITLE  I— AMENDMENTS  TO  THE  GENERAL  PROVISIONS 
OF  THE  FEDERAL  COAL  MINE  HEALTH  AND  SAFETY 
ACT  OF  1969 

SHORT  TITLE 

Sec.  101.  The  first  section  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  to  read  as  follows :  "That  this  Act  may 
be  cited  as  the  ''Federal  Mine  Safety  and  Health  Act  of  191V  ". 

DEFINITIONS    AND    APPLICABILITY 

Sec.  102.  (a)(1)  Section  2  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  by  inserting  "or  other"  immediately 
after  "coal"  wherever  it  appears. 

(2)  Section  2(g)  (1)  of  such  Act  is  amended  by  striking  out  "the 
Interior"  and  inserting  in  lieu  thereof  "Labor". 
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(b)  (1)  Section  3(a)  of  such  Act  is  amended  by  striking  out  "the 
Interior"  and  inserting  in  lieu  thereof  "Labor". 

(2)  Section  3(d)  of  such  Act  is  amended  by  striking  the  semicolon 
at  the  end  thereof '.  and  inserting  in  lieu  then  of  "or  any  independent 
contractor  performing  sciwices  or  construction  at  such  mine;". 

(3)  Section  3(h)  of  such  Act  is  amended  to  read  as  follows: 
"(h)  (1)  ''coal  or  other  mine''  means  (A)  an  area  of  land  from 

which  minerals  are  extracted  in  nonliquid  form  or.  if  in  liquid 
form,  are  extracted  with  workers  underground.  (B)  private  ways 
and  roads  appurtenant  to  such  area,  and  (C)  lands,  excavations, 
underground  passageways,  shafts,  slopes,  tunnels  and  workings, 
structures,  facilities,  equipment,  machines,  tools,  or  other  prop- 
erty including  impoundments,  retention  dams,  and  tailings  ponds, 
on  the  surface  or  underground,  used  in,  or  to  be  used  in,  or 
resulting  fi'om,  the  work  of  extracting  such  7?iinerals  from  their 
natural  deposits  in  nonliquid  farm,  or  if  in  liquid  form.,  with 

■kt  rs  )//,(/,  rg  round,  ot  u*.  //  in.  or  to  be  used  in.  the  milling  of 
•It.  or  the  work  of  preparing  coal  or  other  minerals, 
and  includes  custom  coal  'ion  facilities.  In  making  a  de- 

termination of  u-Jiat  constitute  '1  milling  for  purposes  of 

this  Act.  ///     v        lory  shall  </<'>•,   ,hu   consideration  to  the  con- 
dom the  delegation  to  one 
.1-  tary  of  all  authority  with  respect  to  the  health 

and  safety  of  r  ployed  at  one  physical  establishment : 

I  For  purposes  of  titles  II.  III,  and  IV,  '■coal  mine-  means 
an  area  of  land  and  all  structures,  facilities,  machinery,  tools, 
equipment,  shafts,  slopes,  tunnels,  excavations,  and  other  prop- 
erty, real  or  personal,  placed  upon,  under,  or  above  the  surface  of 

h  land  by  any  person,  used  in.  or  to  be  used  in.  or  resulting 
from,  the  work  of  extracting  in  such  area  bituminous  coal,  lignite, 
or  anthracite  from  its  natural  deposits  in  the  earth  by  any  means 
or  method,  and  the  work  of  preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation  facilities  :'\ 

(4)  Sections  3  (d).  (e).  (g).and  (i)  of  such  Act  are  each  amended 
by  inserting  "or  other"  immediately  after  "coal"  wherever  it  appears. 

{■5)  Section  3  of  such  Act  is  amended  by  striking  out  "and"  at 
the  end  of  paragraph  (I),  by  striking  out  the  period  at  the  end  of 
paragraph  (m)  and  inserting  in  lieu  thereof  " :  and'\  and  by  adding 
at  the  end  thereof  the  following  new  paragraphs : 

"(n)  i  Ad  ministration'  means  the  Mine  Safety  and  Health  Adminis- 
tration in  the  Department  of  Labor. 

"(o)  'Commission  means  the  Federal  Mine  Safety  and  Health  Re- 
e it  w  Comm ission .". 

(c)  Section  4  of  such  Act  is  amended  by  inserting  "or  other'''  imme- 
diately after  "coal". 

(d)  Section  5(c)  of  such  Act  is  amended  by  striking  out  "Labor" 
and  inserting  in  lieu  thereof  "the  Interior". 

TITLE  II— MIX E  SAFETY  AND  HEALTH  STANDARDS 
AMENDMENTS 

AilEXDMEXT    TO    TlTLE  I 

Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  is  amended  to  read  as  follows : 
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"Title  I—Gf.xeral 
"maxdatory  safety  axd  health  staxdards 

''Sec.  101.  (a)  The  Secretary  shall  by  rule  in  accordance  with  proce- 
dures set  forth  in  section  55$  of  title  5.  United  States  Code  {without 
regard  to  any  reference  in  such  section  to  sections  556  and  557  of  such 
title),  develop,  promulgate,  and  revise  as  may  be  appropriate,  im- 
proved mandatory  health  or  safety  standards  for  the  protection  of 
life  and  prevention  of  injuries  in  coal  or  other  mines. 

u(l)  Whenever  the  Secretary,  upon  the  basis  of  information  sub- 
mitted to  him  in  icriting  by  an  interested  person,  a  representative  of 
any  organization  of  employers  or  employees,  a  nationally  recognized 
standards-producing  organization,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  the  National  Institute  for  Occupational  Safety  and 
Health,  or  a  State  or  political  subdivision,  or  on  the  basis  of  informa- 
tion developed  by  the  Secretary  or  otherwise  available  to  him,  deter- 
mines that  a  r-ule  should  be  promulgated  in  order  to  serve  the  objec- 
tives of  this  Act,  the  Secretary  may  request  the  recommendation  of  an 
advisory  committee  appointed  under  section  102(c).  The  Secretary 
shall  provide  such  an  advisory  committee  with  any  proposals  of  his 
own  or  of  the  Secretary  of  Health.  Education,  and  Welfare,  together 
with  all  pertinent  factual  information  developed  by  the  Secretary  or 
the  Secretary  of  Health.  Education,  and  Welfare,  or  otherwise  avail- 
able, including  the  results  of  research,  demonstrations,  and  experi- 
ments. An  advisory  committee  shall  submit  to  the  Secretary  its  recom- 
mendations regarding  the  rule  to  be  promulgated  within  GO  days  from 
>te  of  its  appointment  or  within  such  longer  or  shorter  period  as 
may  be  prescribed  by  the  Secretary/,  but  in  no  event  for  a  period  which 
is  longer  than  180  days.  When  the  Secretary  receives  a  recommenda- 
tion, accompanied  by  appropriate  criteria,  from  the  National  Institute 
for  Occupational  Safety  and  Health  that  a  rule  be  promulgated,  modi- 
fed,  or  revoked,  the  Secretary  must,  within  GO  days  after  receipt 
thereof,  refer  such  recommendation  to  an  advisoyy  committee  pursuant 
to  this  paragraph,  or  publish  such  as  a  proposed  rule  pursuant  to 
paragraph  (2),  or  publish  in  the  Federal  Register  his  determina- 
tion not  to  do  so,  and  his  reasons  therefor.  The  Secretary  shall 
be  required  to  request  the  recommendations  of  an  advisory  committee 
appointed  under  section  102(c)  if  the  rule  to  be  promulgated  is,  in 
the  discretion  of  the  Secretary  which  shall  be  final,  new  in  effect  or 
application  and  has  significant  economic  impact. 

"(2)  The  Secretary  shall  publish  a  proponed  rule  promulgating, 
modifying,  or  revoking  a  mandatory  health  or  safety  standard  in  the 
Federal  Register.  If  the  Secretary  determines  that  a  rule  should  be 
proposed  and  in  connection  therewith  has  appointed  an  advisory 
committee  as  provided  by  paragraph  (.*),  the  Secretary  shall  pub- 
lish a  proposed  rule,  or  the  reasons  for  his  determination  not  to 
publish  such  rule,  within  GO  days  following  the  submission  of  the 
advisory  committee's  recommendation  or  the  expiration  of  the  period 
of  time  prescribed  by  the  Secretary  in  such  submission.  In  either  event, 
tJie  Secretary  shall  afford  interested  persons  a  period  of  30  days  after 
any  such  publication  to  submit  written  data  or  comments  on  the  pro- 
posed rule.  Such  comment  period  may  be  extended  by  the  Secretary 
upon  a  finding  of  good  cause,  which  the  Secretary  shall  publish  in  the 
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Federal  Register.  Publication  shall  include  the  text  of  such  rules  pro- 
posed in  their  entin  ty,  a  comparative  text  of  the  proposed  changes 
in  existing  rules,  and  shall  include  a  comprehensive  index  to  the  rues, 
cross-referenced  by  subject  matter. 

"(-5)  On  or  before  the  last  day  of  the,  period  provided  for  the  sub- 
mission of  written  data  or  comments  under  paragraph  (2),  any  in- 
terested person  may  file  with  the  Secretary  written  objections  to  the 
proposed  mandatory  health  or  safety  standard,  stating  the  grounds 
therefor  and  requesting  a  public  hearing  on  such  objections.  Within 
CO  days  after  the  last  day  for  fling  such  objections,  the  Secretary/  shall 
publish  in  the  Federal  Register  a  notice  specifying  the  mandatory 
health  or  safety  standard  to  which  objections  nave  been  fled  and  a 
hearing  requested,  and  specifying  a  time  and  place  for  such  hearing. 
Any  hearing  muter  this  subsection  for  the  purpose  of  hearing  relevant 
information  shall  commence  within  CO  days  after  the  date  of  publica- 
tion of  the  notice  of  hearing.  Hearings  required  b}/  this  subsection 
shall  be  conducted  by  the  Secretary,  who  may  prescribe  rules  and,  make 
rulings  concerning  procedures  in  such  hearings  to  avoid  unnecessary 
cost  or  delay.  Sub/ret  to  the  need  to  avoid  undue  delay,  the  Secretary 
shall  provide  for  proccrlurcs  that  will  afford  interested  parties  the 
right  to  participate  in  the  hearing,  including  the  right  to  present  oral 
statements  and  to  offer  written  comments  and  data.  The  Secretary/ 
may  require  by  subpoena  the  attendance  of  witnesses  and  the 
production  of  evidence  in  connection  with  any  proceeding  initiated 
under  this  section.  If  a  person  refuses  to  obey  a  subpoena  under 
this  subsection,  a  United  States  district  court  within  the  juris- 
diction of  which  a  proceeding  under  this  subsection  is  conducted  may, 
upon  petition  by  the  Secretary,  issue  an  order  requiring  compliance 
with  such  subpoena.  A  transcript  shall  be  taken  of  any  such  hearing 
and  shall  be  available  to  the  public. 

"(4)  (A)  Within  90  days  after  certification  of  the  record  of  the 
hearing  held  pursuant  to  paragraph  (3),  the  Secretary  shall  by  rule 
promulgate,  modify,  or  revoke  such  mandatory  health  or  safety  stand- 
ards, and  publish  his  reasons  therefor. 

"(B)  In  the  case  of  a  proposed  mandatory  health  or  safety  standard 
to  which  objections  requesting  a  public  hearing  have  not  been  fled,  the 
Secretary,  within  90  days  after  the  period  for  filing  such  objections  has 
expired,  shall  by  rule  promulgate,  modify,  or  revoke  such  mandatory 
standards,  and  publish  his  reasons  therefor. 

"(C)  In  the  event  the  Secretary  determines  that  a  proposed  man- 
datory health  or  safety  standard  should  not  be  promulgated  he  shall, 
within  the  times  specified  in  subparagraphs  (A)  and  (B)  publish  his 
reasons  for  his  determination. 

"(5)  Any  mandatory  health  or  safety  standard  promulgated  as  a 
final  rule  under  this  section  shall  be  effective  upon  publication  in  the 
Federal  Register  unless  the  Secretary  specifies  a  later  date. 

"(6)  (A)  The  Secretary,  in  promulgating  mandatory  standards 
dealing  with  toxic  materials  or  harmful  physical  agents  under  this  sub- 
section, shall  set  standards  which  most  adequately  assure  on  the  basis 
of  the  best  available  evidence  that  no  miner  will  suffer  material  impair- 
ment of  health  or  functional  capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such  standard  for  the  period  of 
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his  working  life.  Development  of  mandatory  standards  under  this  sub- 
section shall  be  based  upon  research,  demonstrations,  experiments,  and' 
such  other  information  as  may  be  appropriate.  In  addition  to  the 
attainment  of  the  highest  degree  of  health  and  safety  protection  for 
the  miner,  other  considerations  shall  be  the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the  standards,  and  experience  gained 
under  this  and  other  health  and  safety  laws.  Whenever  practicable, 
the  mandatory  health  or  safety  standard  promulgated  shall  be  ex- 
pressed in  terms  of  objective  criteria  and  of  the  performance  desired. 
"(B)  The  Secretary  of  Health,  Education,  and  Welfare,  as  soon  as 
possible  after  the  date  of  enactment  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  but  in  no  event  later  than  18  months 
after  such  date  and  on  a  continuing  basis  thereafter,  shall,  for  each 
toxic  material  or  harmful  physical  agent  which  is  used  or  found  in  a 
mine,  determine  whether  such  material  or  agent  is  potentially  toxic  at 
the  concentrations  in  ivhich  it  is  used  or  found  in  a  mine.  The  Secre- 
tary of  Health,  Education,  and  Welfare  shall  submit  such  determina- 
tions with  respect  to  such  toxic  substances  or  harmful  physical  agents 
to  the  Secretary.  Thereafter,  the  Secretary  of  Health,  Education,  and 
Welfare  shall  submit  to  the  Secretary  all  pertinent  criteria  regard- 
ing any  such  substances  determined  to  be  toxic  or  any  such  harmful 
agents  as  such  criteria  are  developed.  Within  60  days  after  receiving 
any  criteria  in  accordance  with  the  preceding  sentence  relating  to 
a  toxic  material  or  harmful  physical  agent  which  is  not  adequately 
covered  by  a  mandatory  health  or  safety  standard  promulgated  under 
this  section,  the  Secretary  shall  either  appoint  an  advisory  committee 
to  make  recommendations  with  respect  to  a  mandatory  health  or 
safety  standard  covering  such  material  or  agent  in  accordance  with 
paragraph  (1),  or  publish  a  proposed  rule  promulgating  such  a  man- 
datory health  and  safety  standard  in  accordance  with  paragraph  (£), 
or  shall  publish  his  determination  not  to  do  so. 

datory  health  or  safety  standard  in  accordance  with  paragraph  (2), 
"(7)  Any  mandatory  health  or  safety  standard  promulgated  under 
this  subsection  shall  prescribe  the  use  of  labels  or  other  appropriate 
forms  of  warning  as  are  necessary  to  insure  that  miners  are  apprised  of 
all  hazards  to  which  they  are  exposed,  relevant  symptoms  and  appro- 
priate emergency  treatment,  and  proper  conditions  and  precautions  of 
safe  use  or  exposure.  Where  appropriate,  such  mandatory  standard 
shall  also  prescribe  suitable  protective  equipment  and  control  or  tech- 
nological procedures  to  be  used  in  connection  with  such  hazards  and 
shall  provide  for  monitoring  or  measuring  miner  exposure  at  such 
locations  and  intervals,  and  in  such  manner  so  as  to  assure  the  maxi- 
mum protection  of  miners.  In  addition,  where  appropriate,  any  such 
mandatory  standard  shall  prescribe  the  type  and  frequency  of  medical 
examinations  or  other  tests  tohich  shall  be  made  available,  by  the  op- 
erator at  his  cost,  to  miners  exposed  to  such  hazards  in  order  to  most 
effectively  determine  whether  the  health  of  such  miners  is  adversely 
affected  by  such  exposure.  Where  appropriate,  the  mandatory  stand- 
ard shall  provide  that  where  a  determination  is  made  that  a  miner  may 
suffer  material  impairment  of  health  or  functional  capacity  by  reason 
of  exposure  to  the  hazard  covered  by  such  mandatory  standard,  that 
miner  shall  be  removed  from  such  exposure  and  reassigned.  Any  miner 
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transferred  as  a  result  of  such  exposure  shall  continue  to  receive  com- 
pensation for  such  work  at  no  less  than  the  regular  rate  of  pay  for 
miners  in  the  classification  such  miner  held  immediately  prior  to  his 
transfer.  In  the  event  of  the  transfer  of  a  miner  pursuant  to  the  preced- 
ing sentence,  increases  in  wages  of  the  transferred,  miner  shall  be  based 
upon  the  ru wo  work  classification.  In  the  event  such  medical  examina- 
tions are  in  the  nature  of  research,  as  detcimined  by  the  Secretary  of 
Health,  Education,  and  \V  elf  are,  such  examinations  may  be  furnished 
at  the  expense  of  the  Secretary  of  Health,  Education,  and  Welfare. 
The  results  of  examinations  or  tests  made  pursuant  to  the  preceding 
sentence  9hall  be  furnished  only  to  tlie  Secretary  or  the  Secretary  of 
Health,  Education,  and  Welfare,  and,  at  the  request  of  the  miner,  to 
hii  designated  physician, 

"(#)  The  Secretary  shall,  to  the  extent  practicable,  promulgate  sep- 
arate mandatory  health  or  safety  standards  applicable  to  mine  con- 
struction activity  on  the  surface. 

u(0)  No  mandatory  health  or  safety  standard  promulgated  under 
this  title  shall  reduce  the  protection  afforded  miners  by  an  existing 
mandatory  health  or  safety  standard. 

"(b)  (1)  The  Secretary  shall  provide,  without  regard  to  the  require- 
ments of  chapter  5,  title  5,  United  States  Code,  for  an  emergency  tem- 
porally mandatory  health  or  safety  standard  to  take  immediate  effect 
upon  publication  in  the  Federal  liegister  if  he  determines  (A)  that 
miners  are  exposed  to  grave  danger  from  exposure  to  substances  or 
agents  dett  rin'nwd  to  be  toxic  or  physically  harmful,  or  to  other 
hazards,  and  (/?)  that  such  emergency  standard  is  necessary  to  protect 
miners  from  such  danger. 

"(2)  A  temporary  mandatory  health  or  safety  standard  shall  be 
effective  until  superseded  by  a  mandatory  standard  promulgated  in 
accordance  with  the  procedures  prescribed  in  paragraph  (3)  of  this 
subsection.. 

"(J)  Upon  publication  of  such  standard  in  the  Federal  Register, 
the  Secretary  shall  commence  a  proceeding  in  accordance  with  section 
101(a).  and  the  standards  as  published  shall  also  serve  as  a  proposed 
rule  for  the  proceeding.  The  Secretary  shall  promulgate  a  mandatory 
health  or  safety  standard  under  this  paragraph  no  later  than  nine 
months  after  publication  of  the  emergency  temporary  standard  as 
provided,  in  paragraph  (2) . 

"(c)  Upon  petition  by  the  operator  or  the  representative  of  miners, 
the  Secretary  may  modify  the  application  of  any  mandatory  health 
or  safety  standard  to  a  coal  or  other  mine  if  the  Secretary  determines 
that  an  alternative  method  of  achieving  the  result  of  such  standard 
exists  which  will  at  all  times  guarantee  no  less  than  the  same  measure 
of  protection  afforded  the  miners  of  such  mine  by  such  standard,  or  that 
the  application  of  such  standard  to  such  mine  will  result  in  a  diminu- 
tion of  safety  to  the  miners  in  such  mine.  Upon  receipt  of  such  petition 
the  Secretary  shall  publish  notice  thereof  and  give  notice  to  the  opera- 
tor or  the  representative  of  miners  in  the  affected  mine,  as  appropriate, 
and  shall  cause  such  investigation  to  be  made  a*  he  deems  appropriate. 
Such  investigation  shall  provide  an  opportunity  for  a  public  hearing 
at  the  request  of  such  operator  or  representative  or  other  interested 
party,  to  enable  the  operator  or  the  representative  of  miners  in  such 
mine  or  other  interested  party  to  present  information  relating  to  the 
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modification  of  such  standard.  Before  granting  any  exception  to  a 
mandatory  safety  standard,  the  findings  of  the  Secretary  or  his  au- 
thorized representative  shall  be  made  public  and  shall  be  available  to 
the  representative  of  the  miners  at  the  affected  mine.  The  Secretary 
shall  issue  a,  decision  incorporating  his  findings  of  fact  therein,  and 
send  a  copy  thereof  to  the  operator  or  the  representative  of  the  miners, 
as  appropriate.  Any  such  hearing  shall  be  of  record  and  shall  be  sub- 
ject to  section  554  of  title  5  of  the  United  States  Code. 

"(d)  Any  person  who  may  be  adversely  affected  by  a  mandatory 
health  or  safety  standard  promulgated  under  this  section  may,  at  any 
time  prior  to  the  sixtieth  day  after  such  standard  is  promulgated,  file 
a  petition  challenging  the  validity  of  such  mandatory  standard  with 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  or  the  circuit  wherein  such  person  resides  or  has  his 
principal  place  of  business,  for  a  judicial  review  of  such  standard.  A 
copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary.  The  filing  of  such  petition  shall  not,  unless 
otherwise  ordered  by  the  court,  operate  as  a  stay  of  the  standard.  No 
objection  that  has  not  been  urged  before  the  Secretary  shall  be  con- 
sidered by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  for  good  cause  shown.  The  validity  of  any  mandatory 
health  or  safety  standard  shall  not  be  subject  to  challenge  on  the 
grounds  that  any  of  the  time  limitations  in  this  section  have  been  ex- 
ceeded. The  procedures  of  this  subsection  shall  be  the  exclusive  means 
of  challenging  the  validity  of  a  mandatory  health  or  safety  standard. 

"(e)  The  Secretary  shall  send  a  copy  of  every  proposed  mandatory 
health  or  safety  standard  or  regulation  at  the  time  of  publication  in 
the  Federal  Register  to  the  operator  of  each  coal  or  other  mine  and 
the  representative  of  the  miners  at  such  mine  and  such  copy  shall  be 
immediately  posted  on  the  bulletin  board  of  the  mine  by  the  operator 
or  his  agent,  but  failure  to  recewe  such  notice  shall  not  relieve  anyone 
of  the  obligation  to  comply  ivith  such  standard  or  regulation. 

"ADVISORY    COMMITTEES 

"Sec.  102.  (a)  (1)  The  Secretary  of  the  Interior  shall  appoint  an 
advisor*/  committee  on  coal  or  other  mine  safety  research  composed 
of— 

"(A)  the  Director  of  the  Office  of  Science  and  Technology  or 
his  delegate,  with  the  consent  of  the  Director; 

U(B)  the  Director  of  the  National  Bureau  of  Standards,  De- 
partment of  Commerce,  or  his  delegate,  with  the  consent  of  the 
Director: 

"(C)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director;  and 

"(D)  such  other  persons  as  the  Secretary  of  the  Interior  may 
appoint  who  are  knotvledgeable  in  the  field  of  coal  or  other  mine 
safety  research. 
The  Secretary  of  the  Interior  sJiall  designate  the  chairman  of  the 
committee. 

"  (2)  The  advisory  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  of  the  Interior  on  matters  involving  or 
relating  to  coal  or  other  mine  safety  research.  The  Secretary  of  the 
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Interior  shall  consult  with,  and  consider  the  recommendations  of,  such 
committee  in  the  conduct  of  such  research,  the  making  of  any  grants, 
and  the  entering  into  of  contracts  for  such  research. 

"(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  the  Interior  pursuant  to  paragraph  (1) 
(D)  shall  be  individuals  v)ho  have  no  economic  interests  in  the  coal  or 
other  mining  industry,  and  who  are  not  operators,  miners,  or  officers  or 
employees  of  the  Federal  Government  or  any  State  or  local  government. 
"  (b)(1)  fhe  Secretary  of  Health,  Education,  and,  Welfare  shall  ap- 
point an  advisory  committee  on  coal  or  other  mine  health  research 
composed  of — 

"(A)  the  Director,  Bureau  of  Mines,  or  his  delegate,  with  the 

consent  of  the  Director; 

"(B)  the  Director  of  the  National  Science  Foundation,  or  his 

delegate,  with  the  consent  of  the  Director; 

"(C)  the  Director  of  the  National  Institutes  of  Ilealth,  or  his 

delegate,  with  the  consent  of  the  Director;  and 

"(D)  such  other  persons  as  the  Secretari/  of  Ilealth,  Education, 

and  Welfare  may  appoint  who  are  knowledgeable  in  the  field  of 

coal  or  other  ?n  ine  health  research. 
The  Secretary  of  Ilealth,  Education,  and  Welfare  shall  designate  the 
chairman  of  the  committee. 

"(2)  The  advisor?/  committee  shall  consult  with,  and  make  recom- 
mendations to,  the  Secretary  of  Ilealth,  Education,  and  Welfare  on 
matters  involving  or  relating  to  coal  or  other  mine  health  research. 
The  Secretary  of  Ilealth,  Education,  and  Welfare  shall  consult  with, 
and  consider  the  recommendations  of,  such  committee  in  the  conduct 
of  such  research,  the  making  of  any  grants,  and  the  entering  into  of 
contracts  for  such  research. 

"(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  Health,  Education,  and  Welfare  pur- 
suant to  paragraph  (1)  (D)  shall  be  individuals  who  have  no  economic 
interests  in  the  coal  or  other  mining  industry,  and  who  are  not  opera- 
tors, miners,  or  officers  or  employees  of  the  Federal  Government  or 
any  State  or  local  government. 

"(c)  The  Secretary  or  the  Secretari/  of  Health,  Education,  and 
Welfare  msry  appoint  other  advisor}/  committees  as  he  deems  appro- 
priate to  advise  him  in  carrn/inq  out  the  provisions  of  this  Act.  The 
Secretari/  or  the  Secretari/  of  Health,  Education,  and  Welfare,  as  the 
case  may  be,  shall  appoint  the  chairman  of  each  such  committee.  A 
majority  of  the  members  (including  the  chairman)  of  any  such  advis- 
ory committee  appointed  pursuant  to  this  subsection  shall  be  composed 
of  individuals  who  have  no  economic  interests  in  the  coal  or  other  min- 
ing industry,  and  who  are  not  operators,  miners,  or  officers  or  employees 
of  the  Federal  Government  or  any  State  or  local  government. 

"(d)  Advisory  committee  members,  other  than  officers  or  employees 
of  Federal,  State,  or  local  governments,  shall  be,  for  each  day  (in- 
cluding travel  time)  during  which  they  are  performing  committee 
business,  entitled  to  receive  compensation  at  a  rate  fixed  by  the  appro- 
priate Secretary  but  not  in  excess  of  the  maximum  rate  of  vay  for 
grade  GS-18  as  provided  in  the  General  Schedule  under  section  5332 
of  title  5  of  the  Ignited  States  Code,  and  shall,  notwithstandinq  the 
limitations  of  sections  5703  and  570. £  of  title  5  of  the  United  States 
Code,  be  fully  reimbursed  for  travel,  subsistence,  and  related  expenses. 
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"INSPECTIONS,    INVESTIGATIONS,   AND    RECORDKEEPING 

"Sec.  103.  (a)  Authorized  representatives  of  the  Secretary  or  the 
Secretary  of  Health,  Education,  and  Welfare  shall  make  frequent 
inspections  and  investigations  in  coal  or  other  mines  each  year  for  the 
purpose  of  (1)  obtaining,  utilizing,  and  disseminating  information 
'relating  to  health  and  safety  conditions,  the  causes  of  accidents,  and  the 
causes  of  diseases  and  physical  impairments  originating  in  such  mines, 
(2)  gathering  information  with  respect  to  mandatory  health  or  safety 
standards,  (3)  determining  whether  an  imminent  danger  exists,  and 
(4-)  determining  whether  there  is  compliance  with  the  mandatory 
health  or  safety  standards  or  with  any  citation  order,  or  decision 
issued  under  this  title  or  other  requirements  of  this  Act.  In  carrying 
out  the  requirements  of  this  subsection,  no  advance  notice  of  an  inspec- 
tion shall  be  provided  to  any  person,  except  that  in  carrying  out  the 
requirements  of  clauses  (1)  and  (2)  of  this  subsection,  the  Secretary 
of  Health,  Education,  and  Welfare  may  give  advance  notice  of 
inspections.  In  carrying  out  the  requirements  of  clauses  (3)  and  (4) 
of  this  subsection,  the  Secretary  shall  make  inspections  of  each  under- 
ground coal  or  other  mine  in  its  entirety  at  least  four  times  a  year,  and 
of  each  surface  coal  or  other  mine  in  its  entirety  at  least  two  times  a 
year.  The  Secretary  shall  develop  guidelines  for  additional  inspections 
of  mines  based  on  criteria  including,  but  not  limited  to,  the  hazards 
found  in  mines  subject  to  this  Act,  and  his  experience  under  this  Act 
and  other  health  and  safety  laics.  For  the  purpose  of  making  any  in- 
spection or  investigation  under  this  Act,  the  Secretary,  or  the  Secretary 
of  Health,  Education,  and  Welfare,  with  respect  to  fulfilling  his  re- 
sponsibilities under  this  Act,  or  any  authorized  representative  of  the 
Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare,  shall 
have  a  right  of  entry  to,  upon,  or  through  any  coal  or  other  mine. 

"(b)  For  the  purpose  of  making  any  investigation  of  any  accident 
or  other  occurrence  relating  to  health  or  safety  in  a  coal  or  other  mine, 
the  Secretary  may,  after  notice,  hold  public  hearings,  and  may  sign  and 
issue  subpoenas  for  the  attendance  and  testimony  of  ivitnesses  and  the 
production  of  relevant  papers,  books,  and  documents,  and  administer 
oaths.  Witnesses  summoned  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States.  In  case  of 
contumacy  or  refusal  to  obey  a  subpoena  served  upon  any  person  under 
this  section,  the  district  court  of  the  United  States  for  any  district  in 
which  such  person  is  found  or  resides  or  transacts  business,  upon 
application  by  the  United  States  and  after  notice  to  such  person,  shall 
have  jurisdiction  to  issue  an  order  requiring  such  person  to  appear  and 
give  testimony  before  the  Secretary  or  to  appear  and  produce  docu- 
ments before  the  Secretary,  or  both,  and  any  failure  to  obey  such  order 
of  the  court  may  be  punished  by  such  court  as  a  contempt  thereof. 

"(c)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health, 
Education,  and  Welfare,  shall  issue  regulations  requiring  operators 
to  maintain  accurate  records  of  employee  exposures  to  potentially 
toxic  materials  or  harmjid  physical  agents  which  are  required  to  be 
monitored  or  measured,  under  any  applicable  mandatory  health  or 
safety  standard  promulgated  under  this  Act.  Such  regulations  shall 
provide  miners  or  their  representatives  with  an  opportunity  to  observe 
such  monitoring  or  measuring,  and  to  have  access  to  the  records 
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thereof.  Such  regulation*  shall  also  make  appropriate  provisions  for 
miner  or  former  miner  to  h>  u  to  such  records  as  will 

indicate  his  own  exposure  to  toxic  materials  or  harmful  physical 
agents.  Each  operator  shall  promptly  notify  any  miner  who  has  been 
or  is  being  exposed  to  toxic  materials  or  harmful  physical  agents  in 
concentrations  or  at  levels  which  exceed  those  presenbed  by  an  ap- 
plicable mandatory  health  or  safety  standard  promulgated  under 
section  101,  or  mandated  under  title  II,  and  shall  inform  any  miner 
who  is  being  thus  exposed  of  the  corrective  action  being  taken. 

"(d)  All  accidents,  including  unintentional  roof  falls  (except  in 
any  abandoned  panels  or  in  areas  which  are  inaccessible  or  unsafe  for 
inspections),  shall  be  inrestigated  by  the  operator  or  his  agent  to 
<h  t(  rmine  the  cause  and  the  means  of  preventing  a  recuirence.  Records 
of  such  accidents  and  'ions  shall  be  kept  and  the  information 

shall  be  made  available  to  the  S<  cretary  or  his  authorized  representa- 
tive and  the  appropriate  State  agency.  Such  records  shall  be  open  for 
inspection  by  interested  persons.  Such  records  shall  include  man-hours 
world  d  and  shall  be  reported  at  a  frequency  determined  by  the  Secre- 
tary, but  at  least  annually. 

"(e)  Any  information  obtained  by  thi  Secretary  or  by  the  Secre- 
tary of  Health,  Education,  and  Welfare  under  this  Act  slwll  be  ob- 
tained in  such  a  manner  as  not  to  impose  an  unreasonable  burden  upon 
o iterators,  especially  those  operating  small  businesses,  consistent  with 
the  underlying  purposes  of  this  Act.  Unnecessary  duplication  of  effort 
in  obtaining  infoi^mation  shall  be  reduced  to  the  maximum  extent 
feasible. 

"(f)  Subject  to  regulations  issued  by  the  Secretary,  a  representative 
of  the  operator  and  a  representative  authorized  by  his  miners  shall 
be  given  an  opportunity  to  accompany  the  Secretary  or  his  authorized 
representative  diuing  the  physical  inspection  of  any  coal  or  other 
mine  made  pursuant  to  the  provisions  of  subsection  (a) ,  for  the  purpose 
of  aiding  such  inspection  and  to  participate  in  pre-  or  post-inspection 
conferences  held  at  the  mine.  Where  there  is  no  authorized  miner  repre- 
sentative, the  Secretary  or  his  authorized  representative  shall  consult 
with  a  reasonable  number  of  miners  concerning  matters  of  health  and 
safety  in  such  mine.  Such  representative  of  miners  who  is  also  an 
employee  of  the  operator  shall  suffer  no  loss  of  pay  during  the  period 
of  his  participation  in  the  inspection  made  under  this  subsection.  To 
the  extent  that  the  Secretary  or  authorized  representative  of  the  Secre- 
tary determines  that  more  than  one  representative  from  each  party 
would  further  aid  the  inspection,  he  can  permit  each  party  to  have  an 
equal  number  of  such  additional  representatives.  However,  only  one 
such  representative  of  miners  who  is  an  employee  of  the  operator  shall 
be  entitled  to  suffer  no  loss  of  pay  during  the  period  of  such  participa- 
tion under  the  provisions  of  this  subsection.  Compliance  with  this 
subsection  shall  not  be  a  jurisdictional  prerequisite  to  the  enforcement 
of  any  provision  of  this  Act. 

"(g)(1)  Whenever  a  representative  of  the  miners  or  a  miner  in 
the  case  of  a  coal  or  other  mine  where  there  is  no  such  representa- 
tive has  reasonable  grounds  to  believe  that  a  violation  of  this  Act 
or  a  mandatory  health  or  safety  standard  exists,  or  an  imminent 
danger  exists,  such  miner  or  representative  shall  have  a  right  to  obtain 
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an  immediate  inspection  by  giving  notice  to  the  Secretary  or  his  au- 
thorized representative  of  such  violation  or  danger.  Any  such  notice 
shall  be  reduced  to  xoriting,  signed  by  the  representative  of  the  miners 
or  by  the  miner,  and  a  copy  shall  be  provided  the  operator  or  his  agent 
no  later  than  at  the  time  of  inspection,  except  that  the  operator  or 
his  agent  shall  be  notified  forthwith  if  the  complaint  indicates  that  an 
imminent  danger  exists.  The  name  of  the  person  giving  such  notice 
and  the  names  of  individual  miners  referred  to  therein  shall  not  appear 
in  such  copy  or  notification.  Upon  receipt  of  such  notification,  a  special 
inspection  shall  be  made  as  soon  as  possible  to  determine  if  such  viola- 
tion or  danger  exists  in  accordance  with  the  provisions  of  this  title. 
If  the  Secretary  determines  that  a  violation  or  danger  does  not  exist, 
he  shall  notify  the  miner  or  representative  of  the  miners  in  writing 
of  such  determination. 

"(#)  Prior  to  or  during  any  inspection  of  a  coal  or  other  mine,  any 
representative  of  miners  or  a  miner  in  the  case  of  a  coal  or  other  mine 
where  there  is  no  such  representative,  may  notify  the  Secretary  or  any 
representative  of  the  Secretary  responsible  for  conducting  the  inspec- 
tion, in  writing,  of  any  violation  of  this  Act  or  of  any  imminent 
danger  which  he  has  reason  to  believe  exists  in  such  mine.  The 
Secretary  shall,  by  regulation,  establish  procedures  for  informal  re- 
view of  any  refusal  by  a  representative  of  the  Secretary  to  issue  a 
citation  with  respect  to  any  such  alleged  violation  or  order  with 
respect  to  such  danger  and  shall  furnish  the  representative  of  miners 
or  miner  requesting  such  review  a  written  statement  of  the  reasons 
for  the  Secretary's  final  disposition  of  the  case. 

"(h)  In  addition  to  such  records  as  are  specifically  required  by  this 
Act,  every  operator  of  a  coal  or  other  mine  shall  establish  and  main- 
tain such  records,  make  such  reports,  and  provide  such  information, 
as  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare 
may  reasonably  require  from  time  to  time  to  enable  him  to  perform 
his  functions  under  this  Act.  The  Secretary  or  the  Secretary  of  Health, 
Education,  and  Welfare  is  authorized  to  compile,  analyze,  and  publish, 
either  in  summary  or  detailed  form,  such  reports  or  information  so 
obtained.  Except  to  the  extent  otherwise  specifically  provided  by  this 
Act,  all  records,  information,  reports,  findings,  citations,  notices, 
orders,  or  decisions  required  or  issued  pursuant  to  or  under  this  Act 
may  be  published  from  time  to  time,  may  be  released  to  any  interested 
person,  and  shall  be  made  available  for  public  inspection. 

u(i)  Whenever  the  Secretary  finds  that  a  coal  or  other  mine  liber- 
ates excessive  quantities  of  methane  or  other  explosive  gases  during  its 
operations,  or  that  a  methane  or  other  gas  ignition  or  explosion  has 
occurred  in  such  mine  which  resulted  in  death  or  serious  injury  at  any 
time  during  the  previous  five  years,  or  that  there  exists  in  such  mine 
some  other  especially  hazardous  condition,  he  shall  provide  a  mini- 
mum of  one  spot  inspection  by  his  authorized  representative  of  all  or 
part  of  such  mine  during  every  five  working  days  at  irregular  inter- 
vals. For  purposes  of  this  subsection,  liberation  of  excessive  quantities 
of  methane  or  other  explosive  gases'  shall  mean  liberation  of  more  than 
one  million  cubic  feet  of  methane  or  other  explosive  gases  during  a 
24>-hour  period.  When  the  Secretary  finds  that  a  coal  or  other  mine 
liberates  more  than  five  hundred  thousand  cubic  feet  of  methane  or 
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other  explosive  gases  during  a  2J+-hour  period,  he  shall  provide  a 
minimum  of  one  spot  inspection  by  his  authorized  representative  of 
■nil  or  part  of  such  mine  every  10  working  days  at  irregular  intervals. 
When  the  Secretary  finds  that  a  coal  or  other  mine  liberates  more 
Hiau  two  hundred  thousand  cubic  feet  of  methane  or  other  explosive 
gases  during  a  24-hour  period,  he  shall  provide  a  minimum  of  one 
-spot  inspection  by  his  authorized  representative  of  all  or  part  of  such 
niinc  every  15  working  days  at  irregular  intervals. 

"(j)  In  the  event  of  any  accident  occurring  in  any  coal  o-r  other 
mine,  the  operator  shall  notify  the  Secretary  thereof  and  shall  take 
oppro/rriate  measures  to  prevent  the  destruction  of  any  evidence  which 
would  assist  in  investigating  the  cause  or  causes  thereof.  In  the  event 
of  any  acrid <  ni  Oct  uring  in  a  coal  or  other  mine,  where  rescue  and  re- 
covery work  is  necessary.  thi  v  y  or  an  authorized  representa- 
tive of  t  ary  shall  take  whatever  action  he  deems  appropriate 
to  protect  the  life  of  any  person,  and  he  may.  if  he  deems  it  appro- 
print  <\  supervise  and  direct  the  rescue  and,  recovery  activities  in  such 
mine. 

u(k)  In  the  event  of  any  accident  ocewnvng  in  a  coal  or  other  mine, 
an  authorized,  representative  of  the  Secretary,  when  present,  may 
issue  x"ch  ord(  r$  as  lie  deems  appropriate  to  insure  the  saftey  of  any 
person  in  the  coal  or  other  mine,  and  the  operator  of  such  mine  shall 
obtain  the  approval  of  such  representative,  in  consultation  with  ap- 
propriate Stati  repri  &  rUativt  s,  w/<<  n  f>  asible,  of  any  plan  to  recover 
any  person  in  such  mine  or  to  recover  the  coal  or  other  mine  or  return 
affected  areas  of  such  mine  to  normal. 

"CITATIONS    AXD    ORDERS 

"Szc.  104.  (a)  If,  upon  inspection  or  investigation,  the  Secretary!  or 
his  authorized  representative  believes  that  an  operator  of  a  coal  or 
other  mine  subject  to  this  Act  has  violated  this  Act,  or  any  mandatory 
health  or  safety  standard,  rule,  order,  or  regulation  promulgated  pur- 
suant to  this  Act,  he  shall,  with  reasonable  promptness,  issue  a  cita- 
tion to  the  operator.  Each  citation  shall  be  in  writing  and  shall  describe 
with  particularity  the  nature  of  the  violation,  including  a  refer- 
ence to  the  provision  of  the  Act,  standard,  rule,  regulation,  or  order 
alleged  to  have  been  violated.  In  addition,  the  citation  shall  -fix  a.  rea- 
sonable time  for  the  abatement  of  the  violation.  The  requirement  for 
the  issuance  of  a  citation  with  reasonable  promptness  shall  not  be  a 
jurisdictional  prerequisite  to  the  enforcement  of  any  provision  of  this 
Act. 

"(b)  If.  upon  any  follovj-up  inspection  of  a  coal  or  other  mine,  an 
authorized  representative  of  the  Secretary/  finds  (1)  that  a  violation 
described  in  a  citation  issued  pursuant  to  subsection  (a)  has  not  been 
totally  abated  within  the  period  of  time-  as  originally  fixed  therein 
or  as  subsequently  extended,  and  (2)  tliat  the  period  of  tims  for  the 
abatement  slwuld  not  be  further  extended,  he  shall  determine  the  extent 
of  the  area  affected  by  the  violation  and  shall  promptly  issue  an  order 
requiring  the  operator  of  such  mine  or  his  agent  to  immediately  cause 
all  persons  except  those  persons  referred  to  in  subsection  (C),  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  such 
violation  has  been  abated. 
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u(<r)  The  following  persons  shall  not  he  required  to  be  withdrawn 
from,  or  prohibited  from  entering,  any  area  of  the  coal  or  other  mine 
subject  to  an  order  issued  under  this  section: 

"  (1)   any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  or  an  authorized  representative  of  the 
>etary.  to  eliminate  the  condition  described  in  the  order: 
"    B)   any  public  official  ivhose  official  duties  require  him  to  enter 
such  area; 

u(8)  any  representative  of  the  miners  in  such  mine  who  is.  in 
the  judgment  of  the  operator  or  an  authorized  representative  of 
the  Secretary,  qualified  to  make  such  mine  examinations  or  who  is 
accompanied  by  such  a  person  and  whose  presence  in  such  area  is 
necessary  for  the  investigation  of  the  conditions  described  in  the 
order:  and 

"  (4)   any  consultant  to  any  of  the  foregoing. 
••     I)  (1)  If.  upon  any  inspection  of  a  coal  or  other  mine,  an  author- 
lentative  of  the  Secretary  finds  that  there  has  been  a  viola- 
tion of  any  mandatory  health  or  safety  standard,  and  if  he  also  finds 
that,  while  the  conditions  created  by  such  violation  do  not  cause  immi- 
nent danger,  such  violation  is  of  such  nature  as  could  significantly  and 
substantially  contribute  to  the  cause  and  effect  of  a  coal  or  other  mine 
safety  or  health  hazard,  and  if  he  finds  such  violation  to  be  caused  by 
on  urn  warrantable  failure  of  such  operator  to  comply  with  such  manda- 
tory health  or  safety  standards,  he  shall  include  such  finding  in  any 
citation  given  to  the  operator  under  this  Act.  If.  during  the  same  in- 
spection or  any  subsequent  inspection  of  such  mine,  within  90  days 
after  the  issuance  of  such  citation,  an  authorized  representative  of  the 
-  try  finds  another  violation  of  any  mandatory  health  or  safety 
standard  and  -finds  such  violation  to  be  also  caused  by  an  unwarrant- 
able failure  of  such  operator  to  so  comply,  he  shall  forthwith  issue  an 
order  requiring  the  operator  to  cause  all  persons  in  the  area  affected 
by  such  violation^  except  fhose  persons  referred  to  in  subsection  (c) 
to  be  withdrawn  from,  and  to  be  prohibited  from  entering,  such  area 
until  an  authorized  representative  of  the  Secretary  determines  that 
I  rfion  has  been  abated. 
u  (2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  coal'  or  other 
mine  7       :         Issued  pursuant  to  paragraph  (1),  a  withdrawal  order 
shall  promptly  be  issued  by  an  authorized  representative  of  the  Secre- 
tary who  finds  upon  any  subsequent  inspection  the  existence  in  such 
lotions  similar  to  those  that  remitted  in  the  issuance  of  the 
withdrawal  order  under  paragraph  (1)  until  such  time  as  an  inspec- 
tion of  such  mine  discloses  no  similar  violations.  Following  an  inspec- 
tion of  such  mine  which  discloses  no  similar  violations,  the  provisions 
of  paragraph  (1)  shall  again  be  applicable  to  that  mine. 

"(e)(1)  If  an  operator  has  a  pattern  of  violations  of  mandatory 
health  or  safety  standards  in  the  coal  or  other  mine  which  are  of  such 
nature  as  could  have  significantly  and  substantially  contributed  to  the 
cause  and  effect  of  coal  or  other  mine  health  or  safety  hazards,  he  shall 
be  given  written  notice  that  such  pattern  exists.  If.  upon  any  inspec- 
tion within  90  days  after  the  issuance  of  such  notice,  an  authorized 
representative  of  the  Secretary  finds  any  violation  of  a  mandatory 
health  or  safety  standard  which  could  significantly  and  substantially 
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contribute  to  the  cause  and  effect  of  a  coal  or  other  mine  safety  or 
health  hazard,  the  authorised  representative  shall  issue  an  order  re- 
quiring  the  operator  to  cause  all  persons  in  the  area  affected  by  such 
violation,  except  those  persons  referred  to  in  subsection  (c),  to  be 
withdrawn  from,  and  to  be,  prohibited  from  entering,  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  such 
violation  has  been  abated. 

*(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  coal  or 
other  mine  has  been  issued  pursuant  to  paragraph  (1).  a  withdrawal 
oil  1 1  r  shall  be  issued  by  an  author',:.*  d  repn  ft  at  at  Ire  of  the  Secretary 
who  find*  upon  any  subsequent  i  m  the  existence  in  such  mine 

of  any  violation  of  a  mandatory  health  or  safety  standard  which  could 
significantly  and  substantially  contribute  to  the  cause  and  effect 
of  a  coal  oi'  other  mine  health  or  safety  hazard.  The  withdrawal  order 
shall  r>  ■nain  in  effect  until  an  authorised  x  preventative  of  the  Secre- 
tary <h  U  /-//lines  that  such  violation  has  b<  t  n  abated. 

11  (3)  If.  upon  an  inspection  of  the  entire  coal  or  other  mine,  an 
authorized'  representative  of  the  Secretary  finds  no  violations  of 
mandator?/  health  or  safety  standards  that  could  significantly  and 
substantially  contribute  to  the  cause  and  effect  of  a  coal  or  other  mine 
health  and  safety  hazard,  the  pattern  of  violations  that  resulted  in  the 
issuance  of  a  notice  under  paragraph  (1)  shall  be  deemed  to  be  termi- 
nated and  the  provisions  of  paragraphs  (I)  and  (2)  shall  no  longer 
apply.  Ho-wevcr,  if  as  a  result  of  subsequent  violations,  the  operator 
reestablishes  a  pattern  of  violations,  paragraphs  (1)  and  (2)  shall 
again  be  applicable  to  such  operator. 

u(4)  The  Secretary  shall  make  such  rules  as  he  deems  necessary  to 
establish  criteria  for  determining  when  a  pattern  of  violations  of  man- 
datory health  or  safety  standards  exist. 

"(/')  //,  based  upon  samples  taken,  analyzed,  and  recorded  pur- 
suant to  section  202(a),  or  samples  taken  during  an  inspection  by 
an  authorized  representative  of  the  Secretary,  the  applicable  limit  on 
the  concentration  of  respiraMe  dust  required  to  be  maintained  tinder 
this  Act  is  exceeded  and  thereby  violated,  the  Secretary  or  his  au- 
thorized representatives  shall  issue  a  citation  fixing  a  reasonable  time 
for  the  abatement  of  the  violation^  During  such  time,  the  oper- 
ator of  the  mine  shall  cause  samples  described  in  section  202(a) 
to  be  taken  of  the  affected  area  during  each  production  shift.  If, 
upon  the  expiration  of  the  period  of  time  as  originally  fixed  or  subse- 
quently extended,  the  Secretary  or  his  authorized  representative  finds 
that  the  period  of  time  should  not  be  further  extended,  he  shall  de- 
termine the  extent  of  the  area  affected  by  the  violation  and  shall 
promptly  issue  an  order  requiring  the  operator  of  such  mine  or  his 
agent  to  cause  immediately  all  persons,  except  those  referred  to  in  sub- 
section (c) ,  to  be  withdrawn  from,  and  to  be  prohibited  from  entering, 
such  area  until  the  Secretary  or  his  authorized  representative  has 
reason  to  believe,  based  on  actions  taken  by  the  operator,  that  such 
limit  will  be  complied  with  upon  the  resumption  of  production  in  such 
mine.  As  soon  as  possible  after  an  order  is  issued,  the  Secretary,  upon 
request  of  the  operator,  shall  dispatch  to  the  mine  involved  a  person, 
or  team  of  persons,  to  the  extent  such  persons  are  available,  who  are 
knowledgeable  in  the  methods  and  means  of  controlling  and  reducing 


1293 


15 


respirable  dust.  Such  person  or  team  of  persons  shall  remain  at  the 
mine  involved  for  such  time  as  they  shall  deem  appropriate  to  assist 
the  operator  in  reducing  respirable  dust  concentrations.  While  at  the 
mine,  such  persons  may  require  the  operator  to  take  such  actions  as 
they  deem  appropriate  to  insure  the  health  of  any  person  in  the  coal 
or  other  mine. 

"(g)  (1)  If,  upon  any  inspection  or  investigation  pursuant  to  section 
103  of  this  Act,  the  Secretary  or  an  authorized  representative  shall 
■find  employed  at  a  coal  or  other  mins  a  miner  who  has  not  received  the 
requisite  safety  training  as  determined  under  section  115  of  this  Act, 
tlie  Secretary'  or  an  authorized  representative  shall  issue  an  order 
under  this  section  which  declares  such  miner  to  be  a  hazard  to  himself 
and  to  others,  and  requiring  that  such  miner  be  immediately  tvith- 
drawn  from  the.  coal  or  other  mine,  and  be  prohibited  from  entering 
such  mine  until  an  authorized  representative  of  the  Secretary  deter- 
mines that  such  miner  has  received  the  training  required  by  section  115 
of  this  Act. 

"  (2)  No  miner  who  is  ordered  withdrawn  from  a  coal  or  other  mine 
under  paragraph  (1)  shall  be  discharged  or  otherioise  discriminated 
against  because  of  such  order;  and  no  miner  who  is  ordered  with- 
draum  from  a  coal  or  other  mine  under  paragraph  (1)  shall  suffer 
a  loss  of  compensation  during  the  period  necessary  for  such  miner 
to  receive  such  training  and  for  an  authorized  representative  of  the 
Secretary  to  determine  that  such  miner  has  received  the  requisite 
training. 

"(h)  Any  citation  or  order  issued  under  subsections  (b),  (c),or  (d) 
shall  remain  in  effect  until  modified,  terminated  or  vacated  by  the  Sec- 
retary or  his  authorized  representative,  or  modified,  terminated  or 
vacated  by  the  Com/mission  or  the  courts  pursuant  to  section  105  or  106. 

"PROCEDURE    FOR    ENFORCEMENT 

"Sec.  105.  (a)  If,  after  an  inspection  or  investigation,  the  Secretary 
issues  a  citation  or  order  under  section  lOlf,,  he  shall,  within  a  reason- 
able time  after  the  termination  of  such  inspection  or  investigation, 
notify  the  operator  by  certified  mail  of  the  civil  penalty  proposed  to 
be  assessed  under  section  110  (a)  for  the  violation  cited  and  that  the 
operator  has  30  days  within  which  to  notify  the  Secretary  and  he 
loishes  to  contest  the  citation  or  proposed  assessment  of  penalty.  A 
copy  of  such  notification  shall  be  sent  by  mail  to  the  representative 
of  miners  in  such  mine.  If,  within  30  days  from  the  receipt  of  the 
notification  issued  by  the  Secretary,  the  operator  fails  to  notify  the 
Secretary  that  he  intends  to  contest  the  citation  or  the  proposed  as- 
sessment of  penalty,  and  no  notice  is  filed  by  any  miner  or  repre- 
sentative of  miners  under  subsection  (d)  of  this  section  within  such 
time,  the  citation  and  the  proposed  assessment  of  penalty  shall  be 
deemed  a  final  order  of  the  Commission  and  not  subject  to  review  by 
any  court  or  agency.  Refusal  by  the  operator  or  his  agent  to  accept 
certified  mail  containing  a,  citation  and  proposed  assessment  of  penalty 
under  this  subsection  shall  constitute  receipt  thereof  within  the  mean- 
ing of  this  subsection. 
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11  (b)(1)  (A)  If  the  Secretary  has  reason  to  believe  that  an  operator 
has  failed  to  correct  a  violation  for  which  a  citation  has  been  issued 
within  the  period  permitted  for  its  correction,  the  Secretary  shall  no- 
tify the  operator  by  certified  mail  of  such  failure  and  of  trie  penalty 
proposed  to  be  assessed  under  section  110(b)  by  reason  of  such  failure, 
and  that  the  operator  has  30  days  icithin  which  to  notify  the  Secretary 
that  he  wishes  to  contest  the  Secretary's  notification  of  the  proposed 
assessment  of  penalty.  A  copy  of  such  notification  of  the  proposed 
assesment  of  penalty  shall  at  the  same  time  be  sent  by  ?nail  to  the,  rep- 
resentative of  the  mine  employees.  If,  within  30  days  from  the  receipt 
of  notification  of  proposed  aest  temenl  of  penalty  isstk  <1  by  the  Secre- 
tary, the  operator  fails  to  notify  the  Secretary  that  he  intends  to  con- 
test the  notification  of  propot  meni  of  penalty,  such  notification 
shall  be  deemed  a  final  order  of  the  Com/mission  and  not  subject  to 
review  by  any  court  or  agency.  Refusal  by  the  operator  or  his  agent  to 
accept  c<  iHtitrf  mail  containing  a  notification,  of  proposed  assessment 
of  penalty  issued  under  this  subii  otion  shall  constitute  receipt  thereof 
within  the  meaning  of  this  subsection. 

U(B)  In  determining  whether  to  propose  a  penalty  to  be  assessed 
under  section  110(b),  the  Secretary  shall  ooneuU  r  tin  operator's  his- 
tory of  previous  violations,  the  appropriateness  of  such  penalty  to  the 
size  of  the  business  of  the  operator  charged,  whether  the  operator  was 
negligent,  the  effect  on  the  operator  s  ability  to  continue  in  business, 
the  gravity  of  the  violation,  and  the  demonstrated  good  faith  of  the 
operator  charged  in  attempting  to  achieve  rapid  compliance  after 
notification,  of  a  violation. 

"(2)  An  applicant  may  file  with  the  Commission  a  written  request 
that  the  Commission  grant  temporary  relief  from  any  modification  or 
termination  of  any  order  or  from  any  order  issued  under  section  104- 
together  with  a  detailed  statement  giving  the  reasons  for  granting 
such  relief.  The  Commission  may  grant  such  relief  under  such  condi- 
tions as  it  may  prescribe*  if — 

"(A)  a  hearing  has  been  held  in  which  all  parties  were  given 

an  opportunity  to  be  heard; 
"(B)   the  applicant  shows  that  there  is  substantial  lileelihood 

that  the  findings  of  the  Commission  will  be  favorable  to  the 

applicant;  and 

"(C)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners. 

No  temporary  relief  shall  be  granted  in  the  case  of  a  citation  issued 
under  subsections  (a)  or  (f)  of  section  101^.  The  Commission  shall 
provide  a  procedure  for  expedited  consideration  of  applications  for 
temporary  relief  under  this  paragraph. 

"(c)(1)  No  person  shall  discharge  or  in  any  manner  discriminate 
against  or  cause  to  be  discharged  or  cause  discrimination  against  or 
otherwise  interfere  with  the  exercise  of  the  statutory  rights  of  any 
miner,  representative  of  miners  or  applicant  for  employment  in  any 
coal  or  other  mine  subject  to  this  Act  because  such  miner,  representa- 
tive of  miners  or  applicant  for  employment  has  filed  or  made  a  com- 
plaint under  or  related  to  this  Act,  including  a  complaint  notifying 
the  operator  or  the  operator's  agent,  or  the  representative  of  the  miners 
at  the  coal  or  other  mine  of  an  alleged  danger  or  safety  or  health  vio- 
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lation  in  a  coal  or  other  mine,  or  because  such  miner,  representative  of 
miners  or  applicant  for  employment  is  the  subject  of  medical  evalua- 
tions and  potential  transfer  under  a  standard  published  pursuant  to 
section  101  or  because  such  miner,  representative  of  miners  or  appli- 
cant for  employment  has  instituted  or  caused  to  be  instituted  any  pro- 
ceeding under  or  related  to  this  Act  or  has  testified  or  is  about  to 
testify  in  any  such  proceeding,  or  because  of  the  exercise  by  such 
miner,  representative  of  miners  or  applicant  for  employment  on  behalf 
of  himself  or  others  of  any  statutory  right  afforded  by  this  Act. 

"(2)  Any  miner  or  applicant  for  employment  or  representative  of 
miners  who  believes  that  he  has  been  discharged,  interfered  with,  or 
other-wise  discriminated  against  by  any  person  in  violation  of  this  sub- 
section may,  within  60  days  after  such  violation  occurs,  file  a  complaint 
with  the  Secretary  alleging  such  discrimination.  Upon  receipt  of  such 
complaint,  the  Secretary  shall  forward  a  copy  of  the  complaint  to  the 
respondent  and  shall  cause  such  investigation  to  be  made  as  he  deems 
appropriate.  Such  investigation  shall  commence  within  15  days  of  the 
Secretary's  receipt  of  the  complaint,  and  if  the  Secretary  finds  that 
such  complaint  icas  not  frivolously  brought x  the  Commission,  on  an 
expedited  basis  upon  application  of  the  Secretary,  shall  order  the 
immediate  reinstatement  of  the  miner  pending  final  order  on  the  com- 
plaint. If.  upon  such  investigation,  the  Secretary  determines  that  the 
provisions  of  this  subsection  have  been  violated,  he  shall  immediately 
file  a  complaint  with  the  Commission,  with  service  upon  the  alleged 
violator  and  the  miner,  applicant  for  employment,  or  representative 
of  miners  alleging  such  discrimination  or  interference  and  proposing 
an  order  granting  appropriate  relief.  The  Commission  shall  afford  an 
opportunity  for  a  hearing  (in  accordance  with  section  554  of  title  5, 
United  States  Code,  but  without  regard  to  subsection  (a)  (3)  of  such 
section)  and  thereafter  shall  issue  an  order,  based  upon  findings  of 
fact,  affirming,  modifying,  or  vacating  the  Secretary's  proposed  order, 
or  directing  other  appropriate  relief.  Such  order  shall  become  final 
30  days  after  its  issuance.  The  Commission  shall  have  authority  in  such 
proceedings  to  require  a  person  committing  a  violation  of  this  subsec- 
tion to  take  such  affirmative  action  to  abate  the  violation  as  the  Com- 
mission deems  appropriate,  including,  but  not  limited  to.  the  rehiring 
or  reinstatement  of  the  miner  to  his  former  position  with  back  pay  and 
interest.  The  complaining  miner,  applicant,  or  representative  of  miners 
may  present  additional  evidence  on  his  own  behalf  during  any  hearing 
held  pursuant  to  this  paragraph. 

"  ( 3)  Within  90  days  of  the  receipt  of  a  complaint  filed  under  para- 
graph (2),  the  Secretary  shall  notify,  in  writing,  the  miner,  appli- 
cant for  employment,  or  representative  of  miners  of  his  determination 
whether  a  violation  has  occurred.  If  the  Secretary,  upon  investigation, 
determines  that  the  provisions  of  this  subsection  have  not  been  vio- 
lated, the  complainant  shall  have  the  right,  within  30  days  of  notice  of 
the  Secretarifs  determination,  to  file  an  action  in  his  own  behalf  be- 
fore the  Commission,  charging  discrimination  or  interference  in  viola- 
tion of  paragraph  (1).  The  Commission  shall  afford  an  opportunity 
for  a  hearing  (in  accordance  with  section  554  of  title  5,  United  States 
Code,  but  without  regard  to  subsection  (a)(3)  of  such  section),  and 
then  after  shall  issue  an  order,  based  upon  findings  of  fact,  dismissing 
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or  sustaining  the  complainant's  charges  and,  if  the  charges  are  sus- 
tained, granting  such  relief  as  it  deems  appropriate,  including,  but  not 
limited  to,  an  order  requiring  th<  rehiring  or  reinstatement  of  the 
miner  to  his  former  position  with  back  pay  and  interest  or  such  remedy 
as  may  be  appropriate.  Such  order  shall  become  final  SO  days  after  its 
issuance.  Whenever  an  ordt  r  is  issued  sustaining  the  complainant 's 
charges  under  this  subsection,  a,  sum  equal  to  the  aggregate  amount 
of  all  costs  and  expenses  (including  attorney's  fees)  as  determined  by 
the  Commission  to  have  been  reasonably  incurred  by  the  miner,  appli- 
cant for  employment  or  rt  pr\  a  ntative  of  miners  for,  or  in  connection 
with,  the  institution  and  prosecution  of  such  proceedings  shall  be  as- 
sessed against  the  person  committing  such  violation.  Proceedings  under 
this  section  shall  be  expedited  by  the  Secretary  and  the  Commission. 
Any  oreler  issued  by  the  Commission  under  this  paragraph  shall  be 
subject  to  judicial  review  in  accordance  with  section  10(1.  Violations  by 
any  person  of  paragraph  (1)  shall  be  subject  to  the  provisions  of 
St  (Hon  108  and  110(a). 

i  If.  within  SO  days  of  receipt  tliereof,  an  operator  of  a  coal  or 
othi  r  mine  notifies  the  Seen  tary  that  he  intends  to  contest  the  issuance 
or  modification  of  an  order  issui  d  undt  r  section  104-,  or  citation  or  a 
notification  of  proposed  assessmt  nt  of  a  pt  nalty  issued  under  subsec- 
tion (a)  or  (b)  of  this  section,  or  the  reasonableness  of  the  length  of 
abatement  time  fixed  in  a  citation  or  modification  thereof  issued 
under  section  10  J+,  or  any  miner  or  representative  of  miners  notifies 
the  Secretary  of  an  intention  to  contest  the  issuance,  modification,  or 
termination  of  any  order  issued  under  section  104,  or  the  reasonable- 
ness of  the  length  of  time  set  for  abatement  by  a  citation  or  modifica- 
tion thereof  issued  under  section  10!±,  the  Secretary  shall  immediately 
ad  rise  the  Commission  of  such  notification,  and  the  Commission  shall 
afford  an  opportunity  for  a  hearing  (in  accordance  with  section  55 ^ 
of  title  5,  United  States  Code,  but  without  regard  to  subsection  (a)  (3) 
of  such  section) ,  and  thereafter  shall  issue  an  order,  based  on  findings 
of  fact,  affirming,  modifying,  or  vacating  the  Secretary^  citation, 
order,  or  proposed  penalty,  or  directing  other  appropriate  relief.  Such 
order  shall  become  final  30  days  after  its  issuance.  The  rules  of  pro- 
cedure prescribed  by  the  Commission  shall  provide  affected  miners 
or  representatives  of  affected  miners  an  opportunity  to  participate  as 
parties  to  hearings  under  this  section.  The  Commission  shall  take  what- 
ever action  is  necessary  to  expedite  proceedings  for  hearing  appeals 
of  orders  issued  under  section  104-. 

"JUDICIAL    REVIEW 

"Sec.  106.  (a)  (1)  Any  person  adversely  affected  or  aggrieved  by  an 
order  of  the  Commission  issued  under  this  Act  may  obtain  a  review 
of  such  order  in  any  United  States  court  of  appeals  for  the  circuit  in 
which  the  violation  is  alleged  to  have  occurred  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  by 
filing  in  such  court  vnthin  30  days  follovnng  the  issuance  of  such 
order  a  written  petition  praying  that  the  order  be  modified  or  set  aside. 
A  copy  of  such  petition  shall  be  forthtvith  transmitted  by  the  clerk 
of  the  court  to  the  Commission  and  to  the  other  parties,  and  thereupon 
the  Com/mission  shall  file  in  the  court  the  record  in  the  proceeding  as 
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provided  in  'section  2112  of  title  28,  United  States  Code.  Upon  such 
filing,  tlie  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and 
of  the  questiems  determined  therein,  and  shall  have  the  power  to  make 
and  enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth 
in  such  record  a  decree  affirming,  modifying,  or  setting  aside,  in  tvhole 
or  in  part,  the  order  of  the  Commission  and  enforcing  the  same  to 
the  extent  that  such  order  is  affimied  or  modified.  No  objection  that 
has  not  been  urged  before  the  Commission  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such  objection  shall  be 
excused  because  of  extraordinary  circumstances.  The  findings  of  the 
Commission  with  respect  to  questions  of  fact,  if  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  ivhole,  shall  be  conclusive. 
If  any  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  thai  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  tlie  hearing  before  the  Com- 
mission, the  court  may  order  such  additional  evidence  to  be  taken 
before  the  Commission  and  to  be  made  a  part  of  the  record.  The  Com- 
mission may  modify  its  findings  as  to  the  facts^  or  m-ake  new  findings, 
by  reason  of  additional  evidence  so  taken  and  filed,  and  it  sliall  file 
such  modified  or  new  findings,  which  findings  with  respect  to  questions 
of  fact,  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole,  shall  be  conclusive.  The  Commission  may  modify  or  set 
aside  its  original  order  by  reason  of  such  modified  or  new  findings  of 
fact.  Upon  the  filing  of  the  record  after  such  remand  proceedings, 
the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  decree  shall  be  final,  except  that  the  same  shall  be  subject  to  re- 
view by  the  Supreme  Court  of  the  United  States,  as  provided  in  section 
125Ii,  of  title  28,  United  States  Code.  Petitions  filed  under  this  sub- 
section shall  be  heard  expeditiously. 

"(2)  In  the  case  of  a  proceeding  to  review  any  order  or  decision 
issued  by  the  Commission  under  this  Act,  except  an  order  or  decision 
pertaining  to  an  order  issued  under  section  107(a)  or  an  order  or 
decision  pertaining  to  a  citation  issued  under  section  10 !±  (a)  or  (/), 
the  court  may,  under  such  conditions  as  it  may  prescribe,  grant  such 
temporary  relief  as  it  deems  appropriate  pending  final  determination 
of  the  proceeding,  if — 

"(A)  all  parties  to  the  proceeding  have  been  notified  and  given 

an  opportunity  to  be  heard  on  a  request  for  temporary  relief ; 
"(B)   the  person  requesting  such  relief  shoios  that  there  is  a 

substantial  likelihood  that  he  will  prevail  on  the  merits  of  the 

final  determination  of  the  proceeding ;  and 
U(C)  such  relief  will  not  adversely  affect  the  health  and  safety 

of  miners  in  the  coal  or  other  mine. 
"(3)  In  the  case  of  a.  proceeding  to  review  any  order  or  decision 
issued  by  the  Panel  under  this  Act,  the  court  may,  under  such  condi- 
tions as  it  may  prescribe,  grant  such  temporary  relief  as  it  deems  ap- 
propriate pending  final  determination  of  the  proceeding,  if — 

"(A)  all  parties  to  tlie  proceeding  have  been  notified  and  given 

an  opportunity  to  be  heard  on  a  request  for  temporary  relief; 

and 
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"(B)  the  person  requesting  such  relief '  shows  that  there  is  a 
substantial  likelihood  that  he  will  prevail  on  the  merits  of  the 
final  determination  of  the  proceeding. 

"(b)  The  Secretary  may  also  obtain  review  or  enforcement  of  any 
final  order  of  the  Commission  by  filing  a  petition  for  such  relief  in  the 
United  States  court  of  appeals  for  the  circuit  in  which  the  alleged 
violation  occui-red  or  in  the  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit,  and  the  provision  of  subsection  (a)  shall  govern  such 
proceedings  to  the  extent  applicable.  If  no  petition  for  review,  as  pro- 
vided in  subsection  (a),  is  filed  within  30  days  after  issuance  of  the 
Commission's  order,  the  Commission's  finding's  of  fact  and  order  shall 
be  conclusive  in  connection  with  any  -petition  for  enforcement  which 
is  filed  by  the  Secretary  after  the  <  xpi ration  of  such  30-day  period.  In 
any  such  ca.se.  a»  Uk  II  a.s  in  the  case  of  a  noncontested  citation  or  notifi- 
cation by  the  Seen  t a ry  which  has  become  a  final  order  of  the  Commis- 
sion under  subsection  (a)  or  (b)  of  section  105,  the  clerk  of  the  court, 
unless  othertifise  ordered  by  the  ~ourt,  shall  forthwith  enter  a  decree 
enforcing  the  order  and  shall  transmit  a  cop}/  of  such  decree  to  the 
Secretary  and  the  operator  named  in  the  petition.  In  any  contempt 
proceeding  brought  to  enforce  a.  decree  of  a  court  of  appeals  entered 
pursuant  to  this  subsection  or  subsection  (a),  the  court  of  appeals  may 
assess  the  penalties  provided  in  section  110,  in  addition  to  invoking 
any  other  (trail able  remedies. 

"(c)  The  commencement  of  a  proceeding  under  this  section  shall 
not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
order  or  decision  of  the  Commission  or  the  Panel. 

"PRODUCTS  TO   COUNTERACT  DANGEROUS  CONDITIONS 

"Sec.  J 07.  (a)  If,  upon  any  inspection  or  investigation  of  a  coal  or 
other  mine  which  is  s-ubject  to  this  Act,  an  authorized  representative 
of  the  Secretary  finds  that  an  imminent  danger  exists,  such  representa- 
tive shall  determine  the  extent  of  the  area  of  such  mine  throughout 
which  the  danger  exists,  and  issue  an  order  requiring  the  operator  of 
such  mine  to  cause  all  persons,  except  those  referred  to  in  section  10% 
(c),  to  be  withdrawn  from,  and  to  be  prohibited  from  entering,  such 
area  until  an  authorized  representative  of  the  Secretary  determines 
that  such  imminent  danger  and  the  conditions  or  practices  which 
caused  such  imminent  danger  no  longer  exist.  The  issuance  of  an  order 
under  this  subsection  shall  not  preclude  the  issuance  of  a  citation 
under  section  104  or  the  proposing  of  a  penalty  under  section  110. 

"(b)  (1)  If,  upon  any  inspection  of  a  coal  or  other  mine,  an  author- 
ized representative  of  the  Secretary  finds  (A)  that  conditions  exist 
therein  ivhich  have  not  yet  resulted  in  an  imminent  danger,  (B)  that 
such  conditions  cannot  be  effectively  abated  through  the  use  of  exist- 
ing technology,  and  (C)  that  reasonable  assurance  cannot  be  provided 
that  the  continuance  of  mining  operations  under  such  conditions  will 
not  result  in  an  imminent  danger,  he  shall  determine  the  area  through- 
out which  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 
operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall  file  a 
copy  thereof,  incorporating  his  findings  therein,  with  the  Secretary 
and  with  the  representative  of  the  miners  of  such  mine.  Upon  receipt 
of  such  copy,  the  Secretary  shall  cause  such  further  investigation  to 
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be  made  as  he  deems  appropriate,  including  an  opportunity  for  the 
operator  or  a  representative  of  the  miners  to  present  information  relat- 
ing to  such  notice. 

"  (2)  Upon  the  conclusion  of  an  investigation  pursuant  to  paragraph 
(1),  and  an  opportunity  for  a  public  hearing  upon  request  by  any  in- 
terested party,  the  Secretary  shall  make  findings  of  fact,  and  shall  by 
decision  incorporating  such  findings  therein,  either  cancel  the  notice 
issued  under  this  subsection  or  issue  an  order  requiring  the  operator  of 
such  mine  to  cause  an  persons  in  tne  area  affected,  except  those  persons 
referred  to  in  subsection  (c)  of  section  104  to  oe  withdratvn  from,  and 
be  prohibited  from  entering,  such  area  until  the  Secretary,  after  a 
public  hearing  affording  all  interested  persons  an  opportunity  to  pre- 
sent their  views,  determines  that  such  conditions  have  been  abated.  Any 
hearing  under  this  paragraph  shall  be  of  record  and  shall  be  subject  to 
section  554  of  title  5  of  the  United  States  Code. 

"(c)  Orders  issued  pursuant  to  subsection  (a)  shall  contain  a  de- 
tailed description  of  the  conditions  or  practices  which  cause  and 
constitute  an  imminent  danger  and  a  description  of  the  area  of  the 
coal  or  other  mine  from  which  persons  must  be  withdrawn  and 
prohibited  from  entering. 

"(d)  Each  finding  made  and  order  issued  under  this  section  shall 
be  given  promptly  to  the  operator  of  the  coal  or  other  mine  to  which 
it  pertains  by  the  person  making  such  finding  or  order,  and  all  of 
such  findings  and  orders  shall  be  in  writing,  and  shall  be  signed  by 
the  person  making  them.  Any  order  issued  pursuant  to  subsection 
(a)  may  be  modified  or  terminated  by  an  authorized  representative  of 
the  Secretary.  Any  order  issued  under  subsection  (a)  or  (b)  shall 
remain  in  effect  until  vacated,  modified,  or  terminated  by  the  Secretary, 
or  modified  or  vacated  by  the  Commission  pursuant  to  subsection  (e), 
or  by  the  courts  pursuant  to  section  106(a) . 

"(e)  (1)  Any  operator  notified  of  an  order  under  this  section  or  any 
representative  of  miners  notified  of  the  issuance,  modification,  or  ter- 
mination of  such  an  order  may  apply  to  the  Commission  within  SO 
days  of  such  notification  for  reinstatement,  modification  or  vacation 
of  such  order.  The  Commission  shall  forthwith  afford  an  opportu- 
nity for  a  hearing  (in  accordance  with  section  554  of  title  5,  United 
States  Code,  but  without  regard  to  subsection  (a)  (3)  of  such  section) 
and  thereafter  shall  issue  an  order,  based  upon  findings  of  fact,  va- 
cating, affirming,  modifying,  or  terminating  the  Secretary's  order. 
The  Commission  and  the  courts  may  not  grant  temporary  relief  from 
the  issuance  of  any  order  under  subsection  (a) . 

"  (2)  The  Commission  shall  take  whatever  action  is  necessary  to  ex- 
pedite proceedings  under  this  subsection. 

''INJUNCTIONS 

^  "Sec.  108.  (a)  (1)  The  Secretary  may  institute  a  civil  action  for  re- 
lief, including  a  permanent  or  temporary  injunction,  restraining  order, 
or  any  other  appropriate  order  in  the  district  court  of  the  United 
States  for  the  district  in  which  a  coal  or  other  mine  is  located  or  in 
which  the  operator  of  such  mine  has  his  principal  office,  whenever 
such  operator  or  his  agent — 
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"(A)  violates  or  fails  or  refuses  to  comply  with  any  order  or 
decision  issui  d  uinI,  r  this  Act, 

"(B)  interferes  with,  hinders,  or  delays  the  Secretary  or  his 
authorized  representative,  or  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  or  his  authorized  representative,  in  carrying 
out  the  i  \  of  this  Act, 

"(C)  refuses  to  admit  such  representatives  to  the  coal  or  other 
mine, 

"(D)  refuses  to  permit  the  inspection  of  the  coal  or  other  mime, 
or  the  investigatian  of  a?i  accident  or  occupational  disease  occur- 
ring  in,  or  connected  with,  such  mine, 

d(E)  refuses  to  furnish  any  information  or  report  requested 
by  the  Secretary  or  the  Seen  tary  of  Health,  Education,  and  Wel- 
fare in  furtherance  of  the  provisions  of  this  Act,  or 

"(F)  refuses  to  permit  access  to,  and  copying  of,  such  records 
as  the  Secretanj  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare determines  necessary  in  carrying  out  the  provisions  of  this 
Act. 
"(2)  The  Secretary  may  institute  a  civil  action  for  relief,  including 
permanent  or  temporary  injunction,  restraining  order,  or  any  other 
appropriate  order  in  the  district  court  of  the  United  States  for  the 
district  in  which  the  coal  or  other  mh\e  is  located  or  in  which  the  opera- 
tor of  such  mine  has  his  principal  office  whenever  the  Secretary  believes 
that  the  operator  of  a  coal  or  other  mine  is  engaged  in  a  pattern  of 
violation  of  the  mandatory  health  or  safety  standards  of  th>' 
which  in  the  judgment  of  the  S*  en  tary  constitutes  a  continuing  hazard 
to  the  health  or  safety  of  miners. 
"(b)  In  any  action  Drought  under  subsection  (a),  the  court  shall 
jurisdiction  to  provide  such  reli<  f  as  may  be  appropriate.  In  the 
case  of  an  action  uncU  r  suhst  ction  (a)  (2),  the  court  shall  in  its  order 
require  such  assurance  or  affirmative  steps  as  it  d<  i  Wty  to  as- 

sure itself  that  the  protection  afforded  to  miners  under  this  Act  shall 
be  provided  by  the  operator.  Temporary  restraining  orders  shall  be 
issued  in  accordance  with  rule  65  of  the  Federal  Rules  of  Civil  Proce- 
dure, as  amended,  except  that  the  time  limit  in  such  orders,  when  issued 
without  iwtice.  shall  be  seven  days  from  the  date  of  entry.  Except  as 
otherwise  provided  herein,  any  relief  granted  by  the  court  to  enforce 
any  order  under  paragraph  (1)  of  subsection  (a)  shall  continue  in 
effect  until  the  completion  or  final  termination  of  all  proceedings  for 
review  of  such  order  vnder  this  title,  unless  prior  thereto,  the  district 
eourt  granting  such  relief  sets  it  aside  or  modifies  it.  In  any  action 
instituted  under  this  section  to  enforce  an  order  or  decision  issued  by 
the  Commission  or  the  Secretary  after  a  public  hearing  in  accordance 
with  section  554  of  title  5  of  the  United  States  Code,  the  findings  of 
the  Commission  or  the  Secretary,  as  the  case  may  be,  if  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole,  shall  be 
conclusive. 

"POSTING    OF    ORDERS   AXD    DECISIONS 

"Sec.  100.  (a)  At  each  coal  or  other  mine  there  shall  be  maintained 
an  office  with  a  conspicuous  sign  designating  it  as  the  office  of  such 
mine.  There  shall  be  a  bulletin  board  at  such  office  or  located  at  a 
conspicuous  place  near  an  entrance  of  such  mine,  in  s-uch  manner 
that  orders,  citations,  notices  and  decisions  required  by  law  or  regu- 
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lation  to  be  posted,  may  be  posted  thereon,  and  be  easily  visible  to  all 
persons  desiring  to  read  them,  and  be  protected  against  damage  by 
weather  and  against  unauthorized  removal.  A  copy  of  any  order,  cita- 
tion, notice  or  decision  required  by  this  Act  to  be  given  to  an  operator 
shall  be  delivered  to  the  office  of  the  affected  mine,  and  a  copy  shall  be 
delivered  to  the  office  of  the  affected  mine  and  a  copy  shall  be  immedi- 
ately posted  on  the  bulletin  board  of  such  mine  by  the  operator  or 
his  agent. 

"(b)  The  Secretary  shall  (1)  cause  a  copy  of  any  order,  citation, 
notice,  or  decision  required  by  this  Act  to  be  given  to  an  operator  to  be 
mailed  immediately  to  a  representative  of  the  miners  in  the  affected 
coal  or  other  mine,  and  (2)  cause  a  copy  thereof  to  be  mailed  to  the 
public  official  or  agency  of  the  State  charged  with  administering  State 
laios,  if  any,  relating  to  Iiealth  or  safety  in  such  mine.  Such  notice, 
order*  citation,  or  decision  shall  be  available  for  public  inspection. 

u(c)  In  order  to  insure  prompt  compliance  with  any  notice,  order, 
citation,  or  decision  issued  under  this  Act,  the  authorized  representative 
of  the  Secretary  may  deliver  such  notice,  order,  citation,  or  decision  to 
an  agent  of  the  operator,  and  such  agent  shall  immediately  take  appro- 
priate measures  to  insure  compliance  with  such  notice,  order,  citation, 
or  decision. 

"(d)  Each  operator  of  a  coal  or  other  mine  subject  to  this  Act  shall 
file  ivith  the  Secretary  the  name  and  address  of  such  mine  and  the  name 
and  address  of  the  person  who  controls  or  operates  the  mine.  Any  re- 
visions in  such  names  or  addresses  shall  be  promptly  filed  icith  the  Sec- 
retan/.  Each  operator  of  a  coal  or  other  mine  subject  to  this  Act  shall 
designate  a  responsible  official  at  such  mine  as  the  principal  officer  in 
charge  of  health  and  safety  at  such  mine,  and  such  official  shall  receive 
a  copy  of  any  notice,  order,  citation,  or  decision  issued  under  this 
Act  affecting  such  mine.  In  any  case,  where  the  mine  is  subject  to  the 
control  of  any  person  not  directly  involved  in  the  daily  operations  of 
the  coal  or  other  mine,  there  shall  be  filed  xoith  the  Secretary  the  name 
and  address  of  such  person  and  the  name  and  address  of  a  principal 
official  of  such  person  who  shall  have  overall  responsibility  for  the 
conduct  of  an  effective  health  and  safety  program  at  any  coal  or  other 
mine  subject  to  ths  control  of  such  person,  and  such  official  shall  receive 
■a  copy  of  any  notice,  order,  citation,  or  decision  issued  affecting  any 
such  mine.  The  mere  designation  of  a  health  and  safety  official  under 
this  subsection  shall  not  be  construed  as  making  such  official  subject  to 
any  penalty  under  this  Act. 

"PENALTIES 

"Skc.  110.  (a)  The  operator  of  a  coal  or  other  mine  in  which  a 
violation  occurs  of  a  mandatory  health  or  safety  standard  or  who 
violates  any  other  provision  of  this  Act,  shall  be  assessed  a,  civil  penalty 
by  the  Secretary  which  penalty  shall  not  be  more  than  $10,000  for  each 
such  violation.  Each  occurrence  of  a  violation  of  a  mandatory  health 
or  safety  standard  may  constitute  a  separate  offense. 

"(5)  Any  operator  who  fails  to  correct  a  violation  for  which  a 
citation  has  been  issued  under  section  104(a)  within  the  period  per- 
mitted for  its  correction  may  be  assessed  a  civil  penalty  of  not  more 
than^  $1,000  for  each  day  during  which  such  failure  or  violation 
continues. 


1302 


24 


"(c)  Whenever  a  corporate  operator  violates  a  mandatory  health 
or  safety  standard  or  knowingly  violates  or  fails  or  refuses  to  comply 
with,  any  order  issued  under  this  Act  or  any  order  incorporated  in  a 
final  decision  issued  under  this  Act,  except  an  order  incorporat<  d  in 
a  decision  issued  under  subsection  (a)  or  section.  10o(c).  any  director, 
officer,  or  agent  of  such  corporation  who  knowingly  authorized, 
ordered,  or  carried  out  such  violutio-n,  failure,  or  refusal  shall  he  sub- 
ject to  the  same  cicil  penalties,  fines,  and  imprisonnu  nt  that  may  be 
import d  upon  a  person  under  subsections  (a)  and  (d). 

"(d)  Any  operator  who  willfully  violates  a  mandatory  health  or 
safety  standard,  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  uncU  r  section  10/h  or  any  order  incorporated  in 
a  final  decision  issued  under  this  title,  creep  t  an  order  incorporated 
in  a  decision  under  subsection  (a)  or  section  105(c),  shall,  upon  con- 
viction, be  punished  hy  a  fine  of  not  more  than  $26fiO0,  or  by  imprison- 
ment for  not  mare  than  one  year,  or  by  both,  except  that  if  the  con- 
viction is  for  a  violation  committed  after  the  first  conriction  of  such 
operator  under  this  A  ct,  punishment  shall  la  by  a  fine  of  not  more  than 
$50fX)0.  or  by  imprisonment  for  not  more  than  fire  years,  or  both. 

"(c)  Unless  otherwise  authorie<  d  by  this  Act.  any  person  who  gives 

advance  notice  of  ani/  ins  peel  ion  to  be  conducted  under  this  Act  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 
imprisonment  for  not  more  than  fire  years,  or  both. 

"(f)  Whoever  knowingly  makes  any  false  statement,  representation, 
or  certification  in  any  application,  record,  report,  plan,  or  other  docu- 
ment filed  or  required  to  be  maintained  pursuant  to  this  Act  sliall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  foMxot  more  than  five  years,  or  both. 

"(g)  Any  miner  who  willfully  violates  the  mandatory  safety  stand- 
ards relating  to  smoking  or  the  carrying  of  smoking  materials,  matches, 
or  lighters  shall  be.  subject  to  a  civil  penalty  assessed,  by  the  Commis- 
sion, which  penalty  shall  not  be  more  than  $250  for  each  occurrence  of 
such  violation. 

"(h)  Whoever  knowingly  distributes,  sells,  offers  for  sale,  introduces, 
or  delivers  in  commerce  any  equipment  for  use  in  a  coal  or  other  mine, 
including,  but  not  limited  to,  components  and  aceeszcties  of  such 
equipment,  which  is  represented  as  complying  with  the  provisions  of 
this  Act,  or  with  any  specification  or  regulation  of  the  Secretary  appli- 
cable to  such  equipment,  and  which  does  not  so  comply,  shall,  upon 
conviction,  be  subject  to  the  same  fine  and  imprisonment  that  may  be 
imposed  upon  a  person  under  subsection  (f)  of  this  section. 

"  (i)  The  Commission  shall  have  authority  to  assess  all  civil  penalties 
provided  in  this  Act.  In  assessing  civil  monetary  penalties,  the  Com- 
mission shall  consider  the  operator's  history  of  previous  violations, 
the  appropriateness  of  such  penalty  to  the  size  of  the  business  of  the 
operator  charged,  whether  the  operator  was  negligent,  the  effect  on  the 
operator's  ability  to  continue  in  business,  the  gravity  of  the  violation, 
and  the  demonstrated  good  faith  of  the  person  charged  in  attempting 
to  achieve  rapid  compliance  after  notification  of  a  violation.  In  pro- 
posing civil  penalties  under  this  Act,  the  Secretary  may  rely  upon  a 
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summary  review  of  the  information  available  to  him  and  shall  not  be 
required  to  make  findings  of  fact  concerning  the  above  factors. 

{j)  Civil  penalties  owed  under  this  Act  shall  be  paid  to  the  Secre- 
tary for  deposit  into  the  Treasury  of  the  United  States  and  shall 
accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action  in 
the  name  of  the  United  States  brought  in  the  United  States  district 
court  for  the  district  where  the  violation  occurred  or  where  the  oper- 
ator has  its  principal  office.  Interest  at  the  rate  of  8  percent  per  annum 
shall  be  charged  against  a  person  on  any  final  order  of  the  Commis- 
sion, or  the  court.  Interest  shall  begin  to  accrue  30  days  after  the 
issuance  of  such  order. 

u  (k)  No  proposed  penalty  which  has  been  contested  before  the  Com- 
mission under  section  105(a)  shall  be  compromised,  mitigated,  or 
settled  except  with  the  approval  of  the  Commission.  No  penalty  assess- 
ment which  has  become  a  final  order  of  the  Commission  shall  be  com- 
promised, mitigated,  or  settled  except  with  the  approval  of  the  court. 

"(Z)  The  provisions  of  this  section  shall  not  be  applicable  with 
respect  to  title  IV  of  this  Act. 

"ENTITLEMENT    OF   MINERS 

"Sec.  111.  If  a  coal  or  other  mine  or  area  of  such  mine  is  closed 
by  an  order  issued  under  section  103,  section  104,  or  section  107,  all 
miners  working  during  the  shift  when  such  order  was  issued  who  are 
idled  by  such  order  shall  be  entitled,  regardless  of  the  result  of  any 
review  of  such  order,  to  full  compensation  by  the  operator  at  their 
regular  rates  of  pay  for  the  period  they  are  Idled,  but  for  not  more 
than  the  balance  of  such  shift.  If  such  order  is  not  terminated  prior 
to  the  next  working  shift,  all  miners  on  that  shift  who  are  idled  by 
such  order  shall  be  entitled  to  full  compensation  by  the  operator  at 
their  regular  rates  of  pay  for  the  period  they  are  idled,  but  for  not 
more  than  four  hours  of  such  shift.  If  a  coal  or  other  mine  or  area  of 
such  mine  is  closed  by  an  order  issued  under  section  104  or  section  107 
of  this  title  for  a  failure  of  the  operator  to  comply  with  any  mandatory 
health  or  safety  standards,  all  miners  icho  are  idled  due  to  such  order 
shall  be  fully  compensated  after  all  interested  parties  are  given  an  op- 
portunity for  a  public  hearing,  which  shall  be  expedited  in  such  cases, 
and  after  such  order  is  final  by  the  operator  for  lost  time  at  their  reg- 
ular rates  of  pay  for  such  time  as  the  miners  are  idled  by  such  closing, 
or  for  one  week,  whichever  is  the  lesser.  Whenever  an  operator  violates 
or  fails  or  refuses  to  comply  with  any  order  issued  under  section  103. 
section  104,  or  section  107  of  this  Act,  all  miners  employed  at  the 
affected  mine  icho  would  have  been  withdrawn  from,  or  prevented 
from  entering,  such  mine  or  area  thereof  as  a  result  of  such  order  shall 
be  entitled  to  full  compensation  by  the  operator  at  their  regular  rates 
of  pay,  in  addition  to  pay  received  for  work  performed  after  such 
order  was  issued,  for  the  period  beginning  when  such  order  was  issued 
and  ending  when  such  order  is  complied  with,  vacated,  or  terminated. 
The  Commission  shall  have  authority  to  order  compensation  due  under 
this  section  upon  the  filing  of  a  complaint  by  a  miner  or  his  representa- 
tive and  after  opportunity  for  hearing  subject  to  section  554  °f  title  °~i 
United  States  Code. 
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"ADMINISTRATIVE    PROVISIONS 

"Sec.  112.  Except  as  provided  in  section  518(a)  of  title  28,  United 
States  Code,  relating  to  Litigation  he  fore  the  Supreme  Court,  trie  Solic- 
itor of  Labor  may  appear  for  and  represent  the  Secretary  in  any  civil 
litigation  brought  under  this  Act  but  all  such  litigation  shall  be  sub- 
ject to  the  direction  and  control  of  the  Attorney  General. 

"THE   FEDERAL  MINE   SAFETY  AND   HEALTH    REVIEW   COMMISSION 

ilSf:c.  113.  (a)  The  Federal  Mine  Safety  and  Health  Review  Com- 
mission  is  hen  by  established.  The  Commission  shall  consist  of  five 
members,  appointed  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  from  among  persons  who  by  reason  of  training,  edu- 
cation, or  experience  are  qualified  to  carry  out  the  functions  of  the 
Commission  under  this  Act.  The  Pn  rident  shall  designate  one  of  the 
members  of  the  Commission  to  $erv€  m  Chairman. 

"(b)(1)  The  terms  of  the  rm  tnbers  of  the  Commission  shall  be  six 
years,  except  that — 

11  (A)  members  of  the  Commission  first  taking  office  after  the 
date  of  enactment  of  the  Fedi  ral  Mine  Safety  and  Health  Amend- 
m<  nts  Ac/  of  1977,  shall  set  re.  as  designated  by  the  President  at 
the  time  of  appointment,  one  for  a  term  of  tvjo  years,  two  for  a 
term  of  four  years  and  tiro  for  a  term  of  six  years;  and 

"(B)  a  vacancy  caused  by  the  death,  resignation,  or  removal  of 

any  member  prior  to  the  ^  xpiration  of  the  term  for  which,  he  was 

appointed  shall  be  filled  only  for  the  remainder  of  such  uncxpin  d 

term. 

Any  member  of  the  Commission  may  be  removed  by  the  President  for 

inefficiency,  neglect  of  duty,  or  malfeasance  in  office. 

"(2)  The  Chairman  shall  be  responsible  on  behalf  of  the  Commis- 
sion for  the  administrative  operations  of  the  Commission.  The 
Commission  shall  appoint  such  employees  as  it  deems  necessary 
to  assist  in  the  performance  of  the  Commission's  functions  and  to 
fix  their  compensation  in  accordance  with  the  provisions  of  chapter  51 
and  subchapter  III  of  chapter  53  of  title  5.  United  States  Code,  relat- 
ing to  classification  and  general  pay  rates.  Upon  the  effective  date  of 
the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1077.  the 
administrative  law  judges  assigned  to  the  Arlington,  Virginia,  Facility 
of  the  Office  of  Hearings  and  Appeals,  United  States  Department  of 
the  Interior,  shall  be  automatically  transferred  in  grade  and  position 
to  the  Federal  Mine  Safety  and  Health  Review  Commission.  Notwith- 
standing the  provisions  of  section  559  of  title  5  of  the  United  States 
Code,  the  incumbent  Chief  Administrative  Lata  Judge  of  the  Office  of 
Hearings  and  A  ppeals  of  the  Department  of  the  Interior  assigned  to 
the  Arlington,  Virginia  facility  shall  have  the  option,  on  the  effective 
date  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1977, 
of  transferring  to  the  Commission  as  an  administrative  law  judge ,  in 
the  same  grade  and  position  as  the  other  administrative  law  judges. 
The  administrative  laio  judges-  (except  those  presiding  over  Indian 
Probate  Matters)  assigned  to  the  Western  Facilities  of  the  Office  of 
Hearings  and  Appeals  of  the  Department  of  the  Interior  shall  remain 
with  that  Department  at  their  present  grade  and  position  or  they  shall 
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have  the  right  to  transfer  on  an  equivalent  oasis  to  that  extended  in 
this  paragraph  to  the  Arlington,  Virginia  administrative  law  judges  in 
accordance  with  procedures  established  by  the  Civil  Service  Commis- 
sion. The  Commission  shall  appoint  such  additional  administrative  law 
judges  as  it  deems  necessary  to  carry  out  the  functions  of  the  Commis- 
sion. Assignment,  removal,  and  compensation  of  administrative  law 
judges  shall  be  in  accordance  with  sections  3105,  331^,  5362  and  7521  of 
title  5,  United  States  Code. 

"(c)  The  Commission  is  authorized  to  delegate  to  any  group  of  three 
or  more  members  any  or  all  of  the  powers  of  the  Commission,  except 
that  two  members  shall  constitute  a  quorum  of  any  group  designated 
pursuant  to  this  paragraph. 

"  (d)  (1)  An  administrative  law  judge  appointed  by  the  Commission 
to  hear  matters  under  this  Act  shall  hear,  and  make  a  determination 
upon,  any  proceeding  instituted  before  the  Commission  and  any  motion 
in  connection  therewith,  as  signed  to  such  administrative  law  judge  by 
the  chief  administrative  law  judge  of  the  Commission  or  by  the  Com- 
mission, and  shall  make  a  decision  which  constitutes  his  final  disposi- 
tion of  the  proceedings.  The  decision  of  the  administrative  law  judge 
of  the  Commission  shall  become  the  final  decision  of  the  Commission 
40  days  after  its  issuance  unless  within  such  period  the  Commission 
has  directed  that  such  decision  shall  be  revieiced  by  the  Commission  in 
accordance  with  paragraph  (L2).  An  administrative  law  judge  shall 
not  be  assigned  to  prepare  a  recommended  decision  under  this  Act. 

"(2)  The  Commission  shall  prescribe  rides  of  procedure  for  its 
review  of  the  decisions  of  administrative  lata  judges  in  cases  under  this 
Act  which  shall  meet  the  following  standards  for  review : 

"{A)  (/)  Any  person  adversely  affected  or  aggrieved  by  a  decision 
of  an  administrative  lav:  judge  may  file  and  serve  a  petition  for 
discretionary  review  by  the  Commission  of  such  decision  within  30 
days  after  the  issuance  of  such  decision.  Review  by  the  Commission 
shall  not  be  a  matter  of  right  but  of  the  sound  discretion  of  the 
Commission. 

"  (ii)  Petitions  for  discretionary  review  shall  be  filed  only  upon  one 
or  more  of  the  following  grounds : 

"(I)  A  finding  or  conclusion  of  material  fact  is  not  supported 
by  substantial  evidence. 

"(II)  A  necessary  legal  conclusion  is  erroneous. 
"(Ill)   The  decision  is  contrary  to  law  or  to  the  duly  promul- 
gated rules  or  decisions  of  the  Commission. 

"(IV)  A  substantial  question  of  laic,  policy  or  discretion  is 
involved. 

"(V)  A  prejudicial  error  of  procedure  was  committed. 

"(Hi)  Each  issue  shall  be  separately  numbered  and  plainly  and 
concisely  stated,  and  shall  be  supported  by  detailed  citations  to  the 
record  when  assignments  of  error  are  based  on  the  record,  and  by 
statutes,  regulations,  or  principal  authorities  relied  upon.  Except  for 
good  cause  shown,  no  assignment  of  error  by  any  party  shall  rely  on 
any  question  of  fact  or  law  upon  which  the  administrative  lata  judge 
had  not  been  afforded  an  opportunity  to  pass.  Review  by  the  Commis- 
sion shall  be  granted  only  by  affirmative  vote  of  two  of  the  Commis- 
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sioners  present  and  voting.  If  granted,  review  shall  be  limited  to  the 
questions  raised  by  the  petition. 

"(B)  At  any  time  within  30  days  after  the  issuance  of  a  decision  of 
an  administrative  law  judge,  the  Commission  may  in  its  discretion  (by 
affirmative  vote  of  two  of  the  Commissioners  present  and  voting)  order 
the  case  before  it  for  review  but  only  upon  the  ground  that  the  decision 
may  be  contrary  to  law  or  Commission  policy,  or  that  a  novel  Question 
of  policy  has  been  presented.  The  Commission  shall  state  in  such  order 
tlie  specific  issue  of  law,  Commission  policy,  or  novel  question  of  policy 
involved.  If  a  party's  pit  it  ion  for  discretionary  review  has  been 
granted,  the  Commission  shall  not  raise  or  consider  additional  issues 
in  such  review  proceedings  except  in  compliance  with  the  require- 
ments of  this  paragraph. 

"(C)  For  the  purpose  of  review  by  the  Commission  under  para- 
graph (A)  or  (B)  of  this  subsection,  the  record  shall  include:  (i)  all 
matters  constituting  the  record  upon  which  the  decision  of  the  admin- 
istrative  law  judge  was  based;  (ii)  the  ridings  upon  proposed  findings 
and  conclusions ;  (Hi)  the  decision  of  the  administrative  law  judge; 
(iv)  the  petition  or  petitions  for  discretionaiy  review,  responses 
the  veto,  ami  the  Commission's  order  for  review;  and  (v)  briefs  filed 
on  review.  No  other  material  shall  be  considered  by  the  Commission 
upon  review.  The  Commission  either  may  remand  the  case  to  the 
administrative  law  judge  for  further  proceedings  as  it  may  direct  or 
it  may  affirm,  set  aside,  or  modify  the  decision  or  order  of  the  admin- 
istrative law  judge  in  conformity  with  the  record.  If  the  Commission 
determines  that  further  evidence  is  necessary  on  an  issue  of  fact  it 
shall  remand  tlie  case  for  further  proceedings  before  the  administra- 
tive law  judge. 

(The  provisions  of  section  557(b)  of  title  5,  United  States  Code, 
with  regard  to  the  review  authority  of  the  Commission  are  hereby 
expressly  superseded  to  the  extent  that  they  are  inconsistent  with  the 
provisions  of  subparagraphs  (A),  (B),  and  (C)  of  this  paragraph.) 

"(e)  In  connection  with  hearings  before  the  Commission  or  its  ad- 
ministrative laio  judge  under  this  Act,  the  Commission  and  its 
administrative  law  judges  may  compel  the  attendance  and  testimony 
of  witnesses  and  tlie  production  of  books,  papers,  or  documents,  or 
objects,  and  order  testimony  to  be  taken  by  deposition  at  any  stage  of 
the  proceedings  before  them.  Any  person  may  be  compelled  to  appear 
and  depose  and  produce  similar  documentary  or  physical  evidence,  in 
the  same  manner  as  witnesses  may  be  compelled  to  appear  and  produce 
evidence  before  the  Commission  and  its  administrative  law  judges. 
Witnesses  shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit- 
nesses in  the  courts  of  the  United  States  and  at  depositions  ordered  by 
such  courts.  In  case  of  contumacy,  failure,  or  refusal  of  any  person 
to  obey  a  subpoena  or  order  of  the  Commission  or  an  administrative 
law  judge,  respectively,  to  appear,  to  testify,  or  to  produce  documen- 
ta?y  or  physical  evidence,  any  district  court  of  the  United  States  or  the 
United  States  courts  of  any  territory  or  possession,  within  the  jurisdic- 
tion of  which  such  person  is  found,  or  resides,  or  transacts  business, 
shall,  upon  the  application  of  the  Commission,  or  the  administrative 
law  judge,  respectively,  have  jurisdiction  to  issue  to  such  person  an 
order  requiring  such  person  to  appear,  to  testify,  or  to  produce  evidence 
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as  ordered  by  the  Commission  or  the  administrative  law  judge,  respec- 
tively^ and  any  failure  to  obey  such  order  of  the  court  may  be  punished 
by  the  court  as  a  contempt  thereof. 

"AUTHORIZATION     OF     APPROPRIATIONS 

"Sec.  114,.  There  are  authorized  to  be  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  such  sums  as  may 
be  necessary  to  carry  out  the  provisions  of  this  title. 

"MANDATORY   HEALTH   AND    SAFETY   TRAINING 

"Sec.  IIS.  (a)  Each  operator  of  a  coal  or  other  mine  shall  have  a 
health  and  safety  training  program  ivhich  shall  be  approved  by  the 
Secretary.  The  Secretary  shall  promulgate  regulations  with  respect 
to  such  health  and  safety  training  programs  not  more  than  180  days 
after  the  effective  date  of  the  Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977.  Each  training  program  approved  by  the  Secretary 
sltall  provide  as  a  minimum  that — 

"(i)  new  miners  having  no  underground  mining  experience 
shall  receive  no  less  than  40  hours  of  training  if  they  are  to  work 
underground.  Such  training  shall  include  instruction  in  the  statu- 
tory rights  of  miners  and  their  representatives  under  this  Act, 
use  of  tlie  self -rescue  device  and  use  of  respiratory  devices,  hazard 
recognition,  escapeways,  walk  around  training,  emergency  pro- 
cedures, basic  ventilation,  basic  roof  control,  electrical  hazards^ 
first  aid,  and  the  health  and  safety  aspects  of  the  task  to  which 
he  will  be  assigned; 

"(#)  new  miners  having  no  surface  mining  experience  shall 
receive  no  foss  than  24-  hours  of  training  if  they  are  to  work  on 
the  surface.  Such  training  shall  include  instruction  in  the  statu- 
tory rights  of  miners  and  their  representatives  under  this  Act, 
use  of  the  self-rescuer  device  where  appropriate  and  use  of  res- 
piratory devices  where  appropriate,  hazard  recognition,  emer- 
gency procedures,  electrical  hazards,  first  aid  walk  around  train- 
ing and  the  health  and  safety  aspects  of  the  task  to  which  he  will 
be  assigned; 

"(3)  all  miners  shall  receive  no  less  than  eight  hours  of  re- 
fresher training  no  less  frequently  than  one  each  12  months, 
except  that  miners  already  employed  on  the  effective  date  of  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977  shall 
receive  this  refresher  training  no  more  than  90  days  after  the  date 
of  approval  of  the  training  plan  required  by  this  section; 

"(4-)  &ny  miner  who  is  reassigned  to  a  new  task  in  which  he 
has  had  no  previous  work  experience  shall  receive  training  in 
accordance  with  a  training  plan  approved  by  the  Secretary  under 
this  subsection  in  the  safety  and  health  aspects  specific  to  that 
task  prior  to  performing  that  task; 

"(5)  any  training  required  by  paragraphs  (1),  (2)  or  (4) 
shall  include  a  period  of  training  as  closely  related  as  is  practi- 
cable to  the  work  vn  which  the  miner  is  to  be  engaged. 
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"  ( b )  Any  health  and  safety  training  provided  under  subsection  (a) 
shall  be  provided  during  normal  working  hours.  Miners  shall  be  paid 
at  their  normal  rate  of  compensation  while  they  take  such  training, 
and  new  miners  shall  be  paid  at  their  starting  irage  rate  when  they 
take  the  new  miner  training.  If  such  training  shall  be  given  at  a  loca- 
tion other  than  the  normal  place  of  work\  miners  shall  also  be  com- 
pensated for  the  additional  costs  they  may  incur  in  attending  such 
training  sessions. 

"(c)  Upon  completion  of  each  training  program,  each  ojyerator 
shall  <■<  rt'tiy.  on  a  form  approved  by  the  Secretary,  that  the  miner  has 
-7  the  specified  training  in  each  subject  area  of  the  approved 
health  and  safety  training  plan.  A  certificate  for  each  miner  shall  be 
maintained  by  the  operator,  and  shall  be  available  for  inspection  (ft 
the  mine  site,  and  a  copy  thereof  shall  be  given  to  <  ach  rmner  at  the 
completion  of  such  training.  When  a  mifl  !  the  operator  *  i  m- 

plery.  he  shall  be  entitled  to  a  copy  of  his  health  and-  safety  training 
certificates.  False  certification  by  Ofl  operator  that  training  was  given 
shall  be  punishable  under  section  I/O  (a)  and  (g);  and  each  health 
and  safety  training  a  rtificate  shall  indicate  on  its  face,  in  bold  ; 
printed  in  a  conspicuous  manner  the  fact  that  such  false  certification 
is  so  p^inishahle. 

"(d)  The  Secretary  shall  promulgate  appropriate,  standards  far 
safety  and  health  training  for  coal  or  other  mine  construction  workers. 

"(c)  Within  180  days  after  the  effective  date  of  the  Federal  Mine 
Safety  and  Health   Amend-  let  of  1077.  the  Secretary  shall 

publish  proposed  regulations  which  shall  pro  rid,  that  mine  rescue 
teams  shall  be  available  for  rescue  and  recovery  work  to  each  under- 
ground coal  or  other  mine  in  the  event  of  an  emergency.  The  costs  of 
making  advance  arrangements  for  such  teams  shall  be  borne  by  the 
operator  of  ea-ch  sueh  mine". 

AMENDMENTS   WITH   RESPECT   TO    INTERIM    MANDATORY  HEALTH 
STANDARDS 

Sfc.  202.  (a)  Section  202(e)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  /969  is  amended  to  read  as  follows : 

"(e)  References  to  concentrations  of  respirable  dust  in  this  title 
means  the  average  concentration  of  respirable  dust  measured  with  a 
device  appro  ced  by  the  Secretary  and  the  Secretary  of  Health,  Edu- 
cation, and  Welfare". 

(b)  Section  318 (k)  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  is  repealed. 

AMENDMENTS  WITH  RESPECT  TO  INTERIM  MANDATORY  SAFETY  STANDARDS 
FOR    UNDERGROUND    COAL   MINES 

Sec.  203.  (a)  Title  III  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  is  amended  by  inserting  "of  the  Interior  in  coordination 
with  the  Secretary"  after  "Secretary"  in  section  301(b). 

(a)  Subsections  (c)  and  (d)  of  section  301  of  such  Act  are  repealed. 
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TITLE  III— MISCELLANEOUS  PROVISIONS 

TRANSFER    MATTERS 

Sec.  301.  (a)  Except  with  respect  to  the  functions  assigned  to  the 
Secretary  of  the  Interior  pursuant  to  section  501  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  the  functions  of  the  Secretary/ 
of  the  Interior  under  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969,  as  amended,  and  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act  are  transferred  to  the  Secretary  of  Labor,  except  those  which  are 
expressly  transferred  to  the  Com/mission  by  this  Act. 

(b)(1)  The  mandatory  standards  relating  to  mines,  issued  by  the 
Secretary  of  the  Interior  under  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  and  standards  and  regulations  under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the 
date  of  enactment  of  this  Act  shall  remain  in  effect  as  mandatory 
health  or  safety  standards  applicable  to  metal  and  nonmetallic 
mines  and  to  coal  or  other  mines  respectively  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  until  such  time  as  the  Secretary  of 
Labor  shall  issue  new  or  revised  mandatory  health  or  safety  stand- 
ards applicable  to  metal  and  nonmetallic  mines  and  new  or  revised 
mandatory  health  or  safety  standards  applicable  to  coal  mines. 

(2)  Within  60  days  after  the  date  of  enactment  of  this  Act,  the 
Secretary  of  Labor  in  consultation  with  the  Secretary  of  the  Interior 
shall  establish  an  advisory  committee  under  section  102  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  \ohich  shall,  within  180  days 
after  the  date  of  the  establishment  of  such  advisory  committee,  review 
the  advisory  health  and  safety  standards  issued  by  the  Secretary  of 
the  Interior  under  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act  and  recommend  to  the  Secretary  of  Labor  which  of  those  stand- 
ards (or  any  modifications  of  such  standards  which  do  not  substan- 
tially diminish  the  health  and  safety  of  miners)  should  be 
promulgated  as  mandatory  health  or  safety  standards  under  section 
101  of  the  Federal  Mine  Safety  and  Health  Act  of  1977.  The  Secretary 
of  Labor  shall  publish,  within  60  days  after  any  recommendations  of 
the  advisory  committee  under  this  paragraph,  each  of  the  standards 
so  recommended  for  adoption  with  or  without  modification  as  a  pro- 
posed mandator^/  health  or  safety  standard  under  this  section  by 
publication  of  such  standard  in  the  Federal  Register,  and  afford 
interested  persons  a  period  of  25  days  after  publication  to  submit 
written  data  or  comment.  Within  30  days  after  the  close  of  the  com- 
ment period  specified  in  the  preceding  sentence,  the  Secretary  of 
Labor  shall  promulgate  by  publication  in  -  the  Federal  Register 
mandatory  health  or  safety  standards  based  upon  the  advisory  com- 
mittee recommendation  with  or  without  modification,  and  the  data  and 
comments  received  thereon,  unless  the  Secretary  of  Labor  determines 
that  such  standards  will  not  promote  the  health  and  safety  of  miners 
and  publishes  an  explanation  of  that  determination  in  the  Federal 
Register. 
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(c)(1)  All  unexpended  balance*  of  appropriations,  personnel,  prop- 
erty,  records,  obligations,  and  commitments  which  are  used  primarily 
with  respect  to  any  functions  transferred  under  the  provisions  of  sub- 
section (a)  to  the  Secretary  of  Labor  shall  be  transfeired  to  the 
Department  of  Labor  or  the  Commission,  as  appropriate.  The  trans- 
fer of  personnel  pursuant  to  this  paragraph  shall  be  without  reduc- 
tion in  classification  or  compensation  for  one  year  after  such  transfer, 
except  that  the  Secretary  of  Labor  shall  have  full  authority  to  assign 
personnel  during  such  one-year  period  in  order  to  efficiently  carry 
out  functions  transferred  to  him  under  this  Act. 

(2)  All  orders,  decisions,  determinations,  rules,  regulations,  per- 
mits, contracts,  certificates.  licenses,  and  privileges  (A)  which  nave 
been  issued,  made,  granted,  or  allmced  to  become  effective  in  the  ex- 
ercise of  functions  which  are  transferred  under  this  section  by  any 
department  or  agency,  any  functions  of  which  are  transferred  by  this 
section,  and  (B)  which  are  in  effect  at  the  time  this  section  takes 
effect,  shall  continue  in  effect  according  to  their  terms  until  modi- 
fied, terminated,  superseded,  set  aside,  revoked,  or  repealed  by  the 
Secretary  of  Labor,  the  Federal  Mine  Safety  and  Health  Review  Com- 
mission or  other  authorized  officials,  by  any  court  of  competent  juris- 
diction, or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not,  affect  any  proceedings 
pending  at  the  time  this  section  takes  effect  before  any  department, 
agency,  or  component  thereof,  in  net  ions  of  which  are  transferred  by 
this  section,  except  that  meh  proceedings,  to  the  extent  that  they  relate 
to  functions  *o  transferred,  shall  be  continued  before  the  Secretary 
of  Labor  or  the  Federal  Mine  Safety  and  Health  Review  Commission. 
Orders  shall  be  issued  in  sueh  proceedings,  appeals  shall  be  taken 
therefrom,  and  payments  shall  be  made  pursuant  to  such  orders,  as 
if  this  section  had  not  been  enacted;  and  orders  issued  in  any  such 
proceedings  shall  continue  in  effect  until  modified,  terminated,  su- 
perseded, revoked,  or  repealed  by  the  Secretary  of  Labor,  the  Federal 
Mine  Safety  and  Health  Review  Commission,  by  a  court  of  compe- 
tent jurisdiction,  or  by  operation  of  law.  Nothing  in  this  subsection 
shall  be  deemed  to  prohibit  the  discontinuance  or  modification  of  any 
proceeding  under  the  same  terms  and.  conditions  and  to  the  same  ex- 
tent that  such  proceeding  could  have  been  discontinued  if  this  section 
had  not  been  enacted. 

(If.)  The  provisions  of  this  section  sliall  not  affect  suits  commenced 
prior  to  the  date  this  section  takes  effect  and  in  all  such  suits  proceed- 
ings shall  be  had,  appeals  taken,  and  judgments  rendered,  in  the  same 
m/inner  and,  effect  as  if  this  section  had  not  been  enacted;  except  that 
if  before  the  date  on  which  this  section  takes  effect,  any  department 
or  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party  to  a 
suit  involving  functions  transferred  to  the  Secretary,  then  such  suit 
shall  be  continued  by  the  Secretary  of  Labor.  No  cause  of  action,  and 
no  suit,  action,  or  other  proceeding,  by  or  against  any  department  or 
agency  (or  officer  thereof  in  his  official  capacity)  functions  of  which 
are  transferred  by  this  section,  shall  abate  by  reason  of  the  enact- 
ment of  this  section.  Causes  of  actions,  suits,  actions,  or  other  pro- 
ceedings may  be  asserted  by  or  against  the  United  States  or  the  Ser- 
rftary  as  mav  be  appropriate  and,  in  any  litigation  pending  when 
this  section  takes  effect,  the  court  may  at  any  time,  on  its  own  motion 
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or  that  of  any  party,  enter  an  order  which  will  give  effect  to' the  pro- 
visions of  this  paragraph. 

{d)  For  purposes  of  this  section,  (1)  the  term  "function"  includes 
power  and  duty,  and  (2)  the  transfer  of  a  function,  under  any  provi- 
sion of  law,  of  an  agency  or  the  head  of  a  department  shall  also  he  a 
transfer  of  all  functions  under  such  law  which  are  exercised  by  any 
officer  or  officer  of  such  agency  or  department. 

(e)  The  Director  of  the  Office  of  Management  and  Budget  in  con- 
sultation with  the  Secretary  of  Labor  and  the  Secretary  of  the  Interior 
is  authorized  and  directed  to  make  such  determinations  as  may  be  nec- 
essary with  regard  to  the  dispositions  of  personnel,  personnel  posi- 
tions, property,  records,  assets,  liabilities,  contxacts,  obligations,  com- 
mitments, unexpended  balances  of  appropriations y  authorizations, 
allocations,  and  other  fumds  employed,  held,  used,  arising  from,  avail- 
able or  to  be  made  available,  in  connection  with  the  functions  trans- 
ferred by  this  Act  as  he  may  deem  necessary  to  accomplish  the  purposes 
of  this  Act. 

MINE   SAFETY   AND    HEALTH   ADMINISTRATION 

Sec.  302.  (a)  There  is  established  in  the  Department  of  Labor  a 
Mine  Safety  and  Health  Administration  to  be  headed  by  an  Assistant 
Secretary  of  Labor  for  Mine  Safety  and  Health  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  Secretary, 
acting  through  the  Assistant  Secretary  for  Mine  Safety  and'  Health, 
shall  have  authority  to  appoint,  subject  to  the  civil  service  laws,  such 
officers  and  employees  as  he  may  deem  necessary  for  the  administration 
of  this  Act,  and  to  prescribe  powers,  duties,  and  responsibilities  of  all 
officers  and  employees  engaged  in  the  administration  of  this  Act.  The 
Secretary  is  authorized  and  directed,  except  as  specifically  provided 
otherwise  to  carry  out  his  functions  under  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  through  the  Mining  Enforcement 
and  Safety  Administration. 

(b)  Section  5315  of  title  5,  United  States  Code,  is  amended  by  add- 
ing at  the.  end  thereof  the  following  paragraphs: 

"(120)  Assistant  Secretary  of  Labor  for  Mine  Safety  and 
Health. 

"(121)  Members,  Federal  Mine  Safety  and  Health  Review 
Commission". 
(c)(1)  Section  531 4  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(66)  Chairman,  Federal  Mine  Safety  and  Health  Review 
Commission", 
(d)  The  principal  office  of  the  Commission  shall  be  in  the  District 
of  Columbia.  Whenever  the  Commission  deems  that  convenience  of  the 
public  or  the  parties  may  be  promoted,  or  delay  or  expense  may  be 
minimized,  it  May  hold  hearings  or  conduct  other  proceedings  at  any 
other  place. 

AMENDMENTS   WITH   RESPECT   TO  MINE   SAFETY  AND   HEALTH 
ADMINISTRATION 

Sec.  303.  (a)  (1)  Section  501  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  by  inserting  "or  other'''  after  "coal" 
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wherever  it  appears  therein,  and  by  striking  "coal-mining"  and  insert- 
ing in  lieu  thereof  "coal  or  other  mining"  wherever  it  appears  therein. 

(2)  Section  501  (a)  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  is  further  amended  by  striking  "and"  after  the  semicolon  in 
paragraph  (10),  by  redesignating  paragraph  (11)  as  paragraph  (12), 
and  by  inserting  immediately  after  paragraph  "(10)",  the  following 
new  paragraph: 

"(11)  to  determine,  upon  the  written  request  by  any  operator  or 
authorized  re  present  a  fire  of  miners,  specifying  with  reasonable 
particularity  the  grounds  upon  which  such  request  is  made, 
whether  any  substance  normally  found  in  a  coal  or  other  mine  has 
potentially  toxic  effects  in  the  concentrations  normally  found  in 
the  coal  or  other  mine  or  whether  any  physical  agents  or  equip- 
ment found  or  used  in  a  coal  or  other  mine  has  potentially  haz- 
ardous effects,  and  shall  submit  such  determinations  to  both  the 
operators  and  miners  as  soon  as  possible:  and". 

(3)  Section  501(b)  of  such  Act  is  amended  by  adding  after  "Wel- 
fare" the  following:  "through  the  National  Institute  for  Occupa- 
tional Safety  and  Health  established  under  the  Occupational  Safety 
and  Health  Act  of  1970";  and  by  striking  out  the  veriod  at  the  end 
thereof  and  substituting  "of  the  Interior  in  coordination  with  the 
Secretary". 

(4)  Section  501(c)  is  amended  by  inserting  "of  the  Interior"  after 
"the  Secretary"  each  place  it  occurs;  and  by  inserting  "in  coordina- 
tion with  the  Secretary"  after  "and  Welfare"  each  place  it  occurs. 

(5)  Section  501  (e)  of  such  Act  is  amended  by  inserting  after  "Sec- 
retary" the  last  time  it  occurs  therein,  "of  the  Interior"  and  by  striking 
"$30fi00,000"  and  by  inserting,  in  lieu  thereof  "$60,000,000". 

(6)  Section  501(a)  of  such  Act  is  amended  by  striking  out  "The 
Secretary  and"  and  inserting  in  lieu  thereof  "The  Secretary  of  the 
Interior  and?\ 

{b)  Section  502  of  such  Act  is  amended  by  inserting  "or  other"  im- 
mediately after  "coal"  each  time  it  appears  therein. 

(c)(1)  Section  503  of  such  Act  is  amended  by  inserting  "or  other" 
immediately  after  "coal"  each  time  it  appears  therein,  and  by  striking 
"Labor"  and  inserting  in  lieu  thereof,  "the  Interior". 

(2)  (A)  The  first  sentence  of  section  503(h)  of  such  Act  is  amended 
by  deleting  "$5,000,000"  and  by  inserting  in  lieu  thereof,  "$10,000,000". 

(B)  The  second  sentence  of  section  503(h)  of  such  Act  is  amended 
by  inserting  before  the  period  the  following :  ",  except  that  no  less 
than  one-half  of  such  sum  shall  be  allocated  to  coal-producing  States". 

(d)(1)  Section  505  of  such  Act  is  amended  by  striking  out  "the 
mining  of  coal"  and  inserting  in  lieu  thereof  "in  mining". 

(2)  Section  505  of  such  Act  is  furtlier  amended  by  striking  out  the 
period  at  the  end  of  the  second  sentence  thereof  and  insertmg  in  lieu 
thereof  " :  Provided,  however,  That,  to  the  maximum  extent  feasible, 
in  the  selection  of  persons  for  appointment  as  mine  inspectors,  no 
person  shall  be  so  selected  unless  he  has  the  basic  qualification  of  at 
least  five  years  practical  mining  experience  and  in  assigning  mine  in- 
spectors to  the  inspection  and  investigation  of  individual  mines,  due 
consideration  shall  be  given  to  the  extent  possible  to  their  previous 
experience  m  the  particular  type  of  mining  operation  where  such  in+> 
spections  are  to  be  made. 
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(e)  Section  506(b)  of  such  Act  is  amended  by  inserting  "or  other" 
immediately  after  "coaV  each  time  it  appears  therein. 

(f)  Section  511  of  such  Act  is  amended  by  inserting  "or  otlier"  im- 
mediately after  "coal". 

(g)  Section  512  of  such  Act  is  amended  by  inserting  "or  other" 
after  "coal"  each  time  it  appears  therein. 

(h)  Section  502  of  such  Act  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection  (c) : 

"(c)  (1)  The  National  Mine  Health  and  Safety  Academy  shall  be 
maintained  as  an  agency  of  the  Department  of  the  Interior.  The  Acad- 
emy shall  be  responsible  for  the  training  of  mine  safety  and  health 
inspectors  under  section  505  of  this  Act,  and  in  training  of  technical 
support  personnel  of  the  Mine  Safety  and  Health  Administration 
established  under  section  302  of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977 ;  and  for  any  other  training  programs  for 
mine  inspectors,  mining  personnel,  or  other  persons  as  the  Secretaries 
of  Labor  and  Interior  sJwll  designate.  In  performing  this  function, 
the  Academy  shall  have  the  authority  to  enter  into  cooperative  educa- 
tional and  training  agreements  with  educational  institutions,  State 
governments,  labor  organizations,  and  mine  operators  and  related  in- 
dustries. Such  training  shall  be  conducted  by  the  Academy  in  accord- 
ance with  curriculum  needs  and  assignment  of  instructional  personnel 
established  by  the  user. 

"(2)  In  perfor-ming  its  function  pursuant  to  this  section,  the  Na- 
tional Mine  Health  and  Safety  Academy  shall  use  the  facilities  and 
personnel  of  the  Department  of  the  Interior,  and  such  other  personnel 
as  shall  be  mutually  agreed  upon  by  the  Secretaries  of  Labor  and 
Interior.  The  Secretary  of  the  Interior  may  appoint  or  assign  to  the 
Academy  such  officers  and  employees  as  he  deems  necessary  for  the 
performance  of  the  duties  and  functions  of  the  Academy. 

"(3)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research 
responsibilities  under  section  501  of  this  Act  in  coordination  with  the 
Secretary  of  Labor,  and  the  Secretaries  of  Labor  and  the  Interior  are 
authorized  to  enter  into  contractual  or  other  agreements  for  the  per- 
formance of  such  safety  related  research.". 

SAVINGS    PROVISION 

Sec.  30 J+.  Nothing  contained  in  this  Act  or  any  amendment  made  by 
this  Act  shall  be  construed  to  reduce  the  number  of  inspectors  engaged 
in  enforcement  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  and  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  as  in 
effect  prior  to  the  effective  date  of  this  Act  or  to  reduce  the  number  of 
inspectors  engaged  in  the  enforcement  of  the  Occupational  Safety  and 
Health  Act  of  1970. 

BUDGET  PROVISION 

Sec.  305.  In  the  preparation  of  the  Budget  message  required  under 
section  201  of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C.  11), 
the  President  shall  set  forth  as  separate  appropriation  accounts 
amounts  required  for  appropriation  for  mine  health  and  safety  pur- 
suant to  the  Federal  Mine  Health  and  Safety  Act  of  1977  and  for  occu- 
pational safety  and  health  pursuant  to  the  Occupational  Safety  and 
Health  Act  of  1970. 
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REPEALER 

Sec.  306.  (a)  The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is 
repealed. 

(b)  Section  4D5  of  the  Act  of  November  16,  1973,  Public  Law 
93-153  is  repealed. 

EFFECTIVE  <  DATE 

Seo,  307.  Except  as  otherwise  provided,  this  Act  and  the  amendments 
made  by  this.  Act  shall  take  effect  120  days  after  the  date  of  enactment 
of  this  Act.  The  Secretary  of  Labor  and  the  Secretary  of  the  Interior 
are  authorized  to  establish  such  rules  and  regulations  as  may  beneces- 
scn-y  for  the  efficient  transfer  of  functions  provided  under  this  Act.  The 
amendment  to  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969 
made  by  section  202  of  this  Act  shall  be  effective  on  the  date  of 
enactment. 

Carl  D.  Perkins, 
Joseph  M.  Gaydos, 
John  H.  Dent, 
Austin  J.  Murphy, 
Robert  J.  Cornell, 
Leo  C.  Zefferetti, 
Joseph  A.  LeFante, 
Michael  O.  Myers, 
Geo.  Miller, 
Ronald  A.  Sarasin, 
John  Buchanan, 
Albert  H.  Qute, 
Managers  on  the  Part  of  the  House. 
Harrison  Williams, 
Jennings  Randolph, 
Claiborne  Pell, 
Gaylord  Nelson, 
Don  Riegle, 
J.  Javits, 

Richard  Schwelker. 
Robert  T.  Stafford, 
Managers  on  the  Part  of  the  Senate. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 

The  managers  on  the  part  of  the  Senate  and  House  at  the  confer- 
ence on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment  of 
the  House  to  the  bill  (S.  717)  to  promote  safety  and  health  in  the 
mining  industry,  to  prevent  recurring  disasters  in  the  mining  industry, 
and  for  other  purposes,  submit  the  following  joint  statement  to  the 
Senate  and  the  House  in  explanation  of  the  effect  of  the  action  agreed 
upon  by  the  managers  and  recommended  in  the  accompanying  confer- 
ence report :  The  House  amendment  struck  out  all  of  the  Senate  bill 
after  the  enacting  clause  and  inserted  a  substitute  text.  The  Senate 
receded  from  its  disagreement  to  the  amendment  of  the  House  with  an 
amendment  which  is  a  substitute  for  the  Senate  bill  and  the  House 
amendment. 

The  principal  differences  between  the  Senate  bill,  the  House  amend- 
ment and  the  substitute  agreed  to  in  conference  are  noted  below. 

DEFINITIONS 

Both  the  Senate  bill  and  the  House  amendment  modified  the  Coal 
Act  to  make  it  the  single  mine  safety  and  health  law,  applicable  to  all 
mining  activity.  The  Senate  bill  did  this  by  deleting  the  word  "coal" 
where  applicable  in  title  I.  The  House  amendment  did  this  by  inserting 
the  words  "or  other"  after  the  word  "coal"  where  applicable.  Thus,  the 
Senate  bill  referred  to  "mines",  the  House  amendment  to  "coal  or  other 
mines." 

The  conference  substitute  conforms  to  the  House  amendment.  The 
conferees  note  that  the  foundation  for  the  new  Mine  Safety  and  Health 
Act  is  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  In  adopt- 
ing the  provisions  of  that  Act,  titles  II,  III,  and  IV  are  retained  as 
exclusively  applicable  to  the  coal  mining  industry.  For  this  reason,  it 
was  the  decision  of  the  conferees  that  the  use  of  the  term  "coal  or  other 
mine"  in  titles  I  and  V,  which  are  applicable  to  all  mining  activity, 
would  more  clearly  delineate  the  distinction  between  those  titles  of 
the  act  applicable  to  all  mining  and  those  applicable  to  coal  mining 
only. 

The  Senate  bill  modified  the  definition  of  "operator"  to  include 
independent  contractors  performing  services  or  construction  at  a  mine. 
This  was  intended  to  permit  enforcement  of  the  Act  against  such  inde- 
pendent contractors,  and  to  permit  the  assessment  of  penalties,  the 
issuance  of  withdrawal  orders,  and  the  imposition  of  civil  and  criminal 
sanctions  against  such  contractors  who  may  have  a  continuing  presence 
at  the  mine.  The  House  amendment  had  no  comparable  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

(37) 
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Both  the  Senate  bill  and  the  House  amendment  broadly  defined 
mine  to  include  all  underground  or  surface  areas  from  which  the  min- 
eral is  extracted,  and  all  surface  facilities  used  in  preparing  or  process- 
ing the  minerals,  as  well  as  roads,  structures,  dams,  impoundments, 
tailing  ponds  and  like  facilities  related  to  the  mining  activity.  The 
Senate  bill  and  the  House  amendment  also  included  within  the  defini- 
tion of  a  mine,  such  related  .-tinctures,  equipment  or  facilities  which, 
while  not  yet  in  use  in  connection  with  mining  activities,  were  to  be 
used  in  connection  with  these  activities.  The  House  amendment  ex- 
cluded from  coverage  of  the  Act,  the  protection  of  miners  from  radia- 
tion hazards  connected  with  the  milling  of  certain  radioactive  mate- 
rial.-. The  Senate  bill  included  this  milling  activity  within  the  Act, 
and  thus  provided  a  single  means  for  protecting  all  miners.  Both  the 
Senate  bill  and  the  House  amendment  authorized  the  Secretary,  in 
cases  of  possible  overlapping  jnri>dictions  between  the  Mine  Safety 
and  Health  Administration  and  OSHA,  to  assign  enforcement  respon- 
sibilities to  a  single  agency. 

•  The  conference  substitute  conforms  to  the  House  amendment,  ex- 
cept that  the  exclusion  of  milling  activities  of  certain  radioactive 
materials  from  the  coverage  of  the  act  in  the  House  amendment  is 
deleted. 

The  House  amendment  provided  a  separate  definition  of  "coal 
mine"  for  the  purpose  of  Titles  II.  111.  and  IV  of  the  Act,  which 
ftpply  to  coal  mine  operations  only.  The  Senate  bill  did  not. 

The  conference  substitute  conforms  to  the  House  amendment. 

In  designating  the  name  for  the  agency  within  the  Department  of 
Labor  to  enforce  the  law.  the  Senate  bill  retained  the  name  of  the 
existing  agency.  Mining  Enforcement  and  Safety  Administration.  The 
House  amendment  adopted  the  new  name,  Mine  Safety  and  Health 
Administration. 

The  conference  substitute  conforms  to  the  House  amendment  in 
order  to  indicate  the  emphasis  on  the  protection  of  miner  health  which 
this  bill  provides. 

The  Senate  bill  established  an  independent  Federal  Mine  Safety 
and  Health  Review  Commission  to  fulfill  the  administrative  adjudi- 
cative role  in  connection  with  the  enforcement  of  the  Act.  The  House 
amendment  did  not.  but  instead  retained  this  responsibility  within  the 
authority  of  the  Secretary. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  made  consistent  conforming  changes  to  Section  5 
of  the  Coal  Act  regarding  the  Interim  Compliance  Panel.  The  House 
bill  did  not. 

The  conference  substitute  conforms  to  the  Senate  bill.  In  making 
these  conforming  changes,  however,  it  is  clearly  not  the  intention  of 
the  conferees  to  assign  duties  to  the  Panel  or  to  in  anyway  revitalize 
the  Panel. 

GENERAL   DUTY 

The  Senate  bill  contained  a  "general  duty"  clause  which  required 
operators  to  furnish  safe  and  healthful  working  conditions  free  from 
recognized  hazards  likely  to  cause  death  or  harm  to  miners  and  to  com- 
ply with  rules,  regulations  and  orders  promulgated  under  the  Act. 
This  provision  would  have  permitted  the  issuance  of  citations  or 
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the  assessment  of  civil  penalties  based  on  violations  of  the  general 
dutv.  The  House  amendment  had  no  general  duty  clause. 

The  conference  substitute  conforms  to  the  House  amendment.  While 
the  conference  substitute  does  not  include  a  general  duty  clause,  the 
■conferees  fully  support  the  current  Coal  Act  authority  to  issue  immi- 
nent danger  withdrawal  orders  even  if  the  imminent  danger  does  not 
result  from  the  violation  of  a  mandatory  health  or  safety  standard.  It 
is  the  opinion  of  the  conferees  that  the  language  of  section  107(a)  of 
the  conference  substitute  which  authorizes  the  issuance  of  imminent 
danger  withdrawal  orders  is  sufficiently  broad  to  authorize  the  issuance 
of  ^uch  orders  even  if  the  imminent  danger  is  not  the  result  of  the 
violation  of  an  express  standard.  Such  authority  must  exist  if  miners 
are  to  be  adequately  protected  from  such  imminent  dangers. 

STANDARDS    SETTING 

The  Senate  bill  established  the  procedure  for  standards  setting, 
based  on  the  rule-making  mechanism  of  the  chapter  5,  title  5,  United 
States  Code,  but  without  reference  to  the  hearing  requirements  of  that 
Act.  The  House  amendment  contained  the  similar  basic  rule-making 
authority  established  in  Section  101(a)  of  the  Coal  Act. 

The  conference  substitute  conforms  to  the  House  amendment,  except 
that  the  provisions  of  the  Senate  bill  are  incorporated  which  provide 
that  the  hearings  held  in  connection  with  the  standards-setting  process 
shall  be  administered  without  regard  to  the  hearing  requirements  of 
sections  556  and  557  of  title  5,  United  States  Code.  The  conferees  intend 
that  such  hearings  shall  be  held  in  a  manner  which  will  be  consistent 
with  the  Secretary's  duty  to  develop  a  complete  record  in  the  most 
expeditious  and  efficient  manner.  The  conferees  recognize  that  cross- 
examination  may,  under  certain  circumstance,  contribute  to  the  devel- 
opment of  a  more  definitive  record.  Although  the  opportunity  to 
cross-examine  is  expressly  not  required,  the  Secretary  may  in  his  role 
discretion  permit  such  opportunity  as  in  his  judgment  may  be  neces- 
sarv  to  a  more  definitive  hearing  record. 

The  Senate  bill  authorized  the  Secretary  of  Labor  to  commence  the 
rule-making  procedure  upon  receipt  of  information  from  interested 
organizations  or  individuals,  or  on  the  basis  of  information  which  he 
develops  himself,  which  indicates  the  need  for  revision,  revocation, 
or  promulgation  of  a  safety  or  health  standard.  The  House  amend- 
ment continued  the  authority  contained  in  the  Coal  Act  which  is  simi- 
lar to  that  in  the  Senate  bill.  While  both  the  Senate  bill  and  the  House 
amendment  vested  safety  standards-setting  authority  solely  in  the 
Secretary  of  Labor,  the  House  amendment  continued  the  provision  of 
the  Coal  Act  (Sec.  101(d))  which  vested  authority  to  develop  health 
standards  in  the  Secretary  of  HEW.  The  Senate  bill  authorized  the 
Secretary  of  HEW  to  prepare  criteria  documents,  but  health  standards 
development  responsibility  was  vested  in  the  Secretary  of  Labor. 

Under  both  the  Senate  bill  and  the  House  amendment,  the  Secretary, 
in  his  discretion,  could  refer  proposed  standards  to  an  Advisory  Com- 
mittee, for  its  consideration.  The  Senate  bill,  however,  required  the 
Advisory  Committee  to  make  its  recommendations  to  the  Secretary 
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within  60  days  of  its  appointment,  or  sooner  or  later  if  the  Secretary 
prescribed,  but  in  no  event,  later  than  180  days.  The  House  amend- 
ment contained  no  such  limitation  on  the  amount  of  time  for  Advisory 
Committee  consideration  of  proposed  standards. 

The  Senate  bill  further  provided  that  when  the  Secretary  received  a 
recommendation  concerning  a  proposed  health  standard  from  the 
National  Institute  for  Occupational  Safety  and  Health  (NIOSH) 
accompanied  by  appropriate  criteria,  he  must  act  on  that  recommenda- 
tion (by  either  referring  it  to  an  Advisory  Committee,  publishing  it 
as  a  proposed  standard  or  publishing  his  determination  not  to  do  so) 
within  60  days.  The  House  amendment  required  that  the  Secretary 
publish  HEW-developed  health  standards  without  change. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  required  the  Secretary  of  Labor  to  publish  proposed 
standards  in  the  Federal  Register,  and  to  permit  interested  persons  a 
period  of  80  days  within  which  to  comment  The  House  amendment 
adopted  a  substantially  similar  provision  (section  101(e)  of  the  Coal 
Act).  The  Senate  bill  permitted  the  Secretary  to  extend  the  comment 
period  upon  a  finding  of  good  cause.  The  House  amendment  did  not 
specifically  provide  for  such  extension,  but  did  not  preclude  such 
either.  The  Senate  bill  required  that  where  a  proposed  standard  had 
been  referred  to  an  Advisory  Committee,  the  Secretary  must  publish 
the  proposed  standard  for  public  comment  or  his  determination  not 
to  do  so  within  60  days  of  the  Advisory  Committee's  recommendation. 
The  House  amendment  contained  no  such  time  limitation. 

The  Senate  bill  required  that  in  publishing  proposed  rules  for  com- 
ment, the  Secretary  publish  a  comparative  text  of  changes  to  existing 
rules,  and  a  cross-referenced  index  to  the  rules  affected.  The  House 
amendment  contained  no  9uch  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  and  the  House  Amendment  contained  identical  pro- 
visions requiring  the  Secretary  to  hold  a  hearing  on  any  standard 
proposal  at  the  request  of  an  interested  party.  The  Senate  bill  also 
required  that  any  such  hearing  commence  within  sixty  days  of  notice. 
The  House  amendment  contained  no  such  time  limitation.  The  Senate 
bill  authorized  the  Secretary  to  establish  procedures  for  such  hear- 
ings in  order  to  avoid  unnecessary  costs  or  delays.  The  Senate  bill 
additionally  contained  authority  for  the  Secretary  to  subpoena  wit- 
nesses and  evidence  necessary  for  the  consideration  of  matters  subject 
of  the  hearing,  and  required  that  a  verbatim  transcript  of  the  hear- 
ing be  kept.  The  House  amendment  had  no  such  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  required  the  Secretary  to  publish  a  final  rule,  or 
his  determination  not  to  do  so,  within  90  days  after  the  certification  of 
the  record  of  the  hearing,  or  within  90  days  of  the  close  of  the  formal 
comment  period  if  no  hearing  had  been  requested.  The  House  amend- 
ment, adopting  the  provisions  of  Section  101(g)  of  the  Coal  Act.  re- 
quired that  the  Secretary  make  findings  of  fact  within  60  days  after 
completion  of  the  hearings.  The  House  amendment  did  not  require 
the  Secretary  or  the  Secretary  of  HEW  to  subsequently  promulgate 
a  standard,  but  did  require  the  Secretaries  to  publish,  within  a  reason- 
able time,  the  determination  not  to  promulgate  a  standard. 
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The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  permitted  the  effective  date  of  any  standard  to  be 
delayed  for  such  reasonable  period  as  the  Secretary  deemed  necessary 
to  insure  effective  compliance.  The  House  amendment  adopted  the 
provision  of  Section  101(h)  of  the  Coal  Act,  which  required  standards 
to  be  effective  immediately  upon  promulgation  unless  the  Secretaries, 
as  appropriate,  specified  a  later  effective  date. 

The  conference  substitute  conforms  to  the  House  amendment,  ex- 
cept that  the  reference  to  the  Secretary  of  Health,  Education  and 
Welfare  is  deleted  since  that  Secretary  has  no  authority  to  promulgate 
standards,  and  therefore  should  have  no  authority  to  delay  their  ef- 
fective date. 

The  Senate  bill  did  not  contain  the  provision  of  the  Coal  Act  (Sec- 
tion 101(i) )  adopted  by  the  House  amendment,  which  governed  the 
promulgation  by  the  'Secretary  of  mandatory  safety  and  health 
standards  for  surface  coal  mines  and  surface  work  areas  of  under- 
ground coal  mines  following  the  effective  date  of  standards  mandated 
by  Titles  II  and  III  of  the  Coal  Act  of  1969. 

The  conference  substitute  does  not  include  this  provision  from  the 
House  amendment. 

The  Senate  bill  required  that  in  setting  standards  dealing  with  toxic 
substances  and  harmful  physical  agents,  the  Secretary  establish  a 
standard,  based  on  the  best  available  scientific  and  other  data,  which 
would  adequately  assure  that  no  miner  would  suffer  material  impair- 
ment of  health  or  functional  capacity  even  if  exposed  to  the  regulated 
substance  or  hazard  regularly  for  the  period  of  his  working  life.  The 
Senate  bill  further  provided  that  when  practicable,  the  standard  be 
expressed  in  terms  of  objective  criteria  or  performance  desired.  The 
House  amendment  contained  no  such  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  and  the  House  amendment  contained  provisions 
requiring  the  Secretary  of  Health,  Education,  and  Welfare,  within  18 
months  in  the  Senate  bill,  and  3  years  in  the  House  amendment,  and 
on  a  continuing  basis  thereafter,  to  determine  whether  toxic  materials 
or  harmful  agents  found  in  mines  are  potentially  toxic  in  concentra- 
tions found  in  the  mines,  and  to  transmit  such  information  to  the  Sec- 
retary. The  Senate  bill  required  that  thereafter,  the  Secretary  of  HEW 
shall  forward  proposed  standards  and  appropriate  criteria  to  the 
Secretary,  as  developed,  and  that,  as  received,  the  Secretary  shall 
within  60  days,  either  propose  health  standards  pursuant  to  the  rule- 
making procedure  or  publish  his  determination  not  to  do  so.  The 
House  amendment  required  the  HEW  Secretary  to  submit  proposed 
standards  and  criteria  to  the  Secretary  at  the  time  he  submitted  the 
toxic  substance  list.  The  House  version  compelled  the  Secretary  to 
publish  such  recommended  standards  upon  receipt. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  required  that  standards  dealing  with  toxic  sub- 
stances or  harmful  physical  agents  prescribe  the  use  of  labels  or  other 
appropriate  forms  of  warning  and  personal  protective  equipment  or 
technological  procedures  to  be  used,  where  appropriate,  and  further 
provided,  where  appropriate,  for  medical  monitoring  of  miner  ex- 
posures. The  Senate  bill  further  required  that  such  standards,  where 
appropriate,  provide  periodic  medical  examinations  or  other  tests  of 
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minor?,  at  the  operator'?  expense,  to  determine  deleterious  exposure; 
and  that  where  such  examinations  indicate  that  miners  may  suffer  ma- 
terial impairment,  that  such  miners  he  reassigned  to  less  hazardous 
places  in  the  mines.  To  encourage  minor  participation  in  such  medical 
programs,  the  Senate  hill  required  that  reassigned  miners  retain  the 
pay  they  had  received  in  their  previous  classification,  as  well  as  any 
increases  in  wanes  to  which  they  would  have  been  entitled  had  they 
not  been  reassigned.  Finally,  the  Senate  bill  provided  for  certain  medi- 
cal examinations  of  miners,  in  the  nature  of  research,  to  be  conducted 
at  the  expense  of  the  Secretary  of  Health,  Education,  and  Welfare;  and 
permitted  the  results  of  such  examinations  to  be  furnished  to  the  Secre- 
taries, and  at  the  miner's  request,  to  his  personal  physician.  The  House 
amendment  contained  none  of  these  provisions.  (Section  203(b)  (3)  of 
the  Coal  Act,  providing  limited  reassignment  rights  to  coal  miners 
exposed  to  coal  dust,  but  without  protection  of  pay,  was  contained  in 
both  the  Senate  bill  and  the  House  amendment). 

The  conference  substitute  conforms  to  the  Senate  bill,  except  that 
it  limits  the  scope  of  the  provision  which  guarantees  that  a  miner  who 
is  reassigned  to  a  different  job  classification  will  suffer  no  reduction  in 
compensation  if  such  reassignment  is  the  result  of  a  medical  examina- 
tion indicating  that  such  miner  may  suffer  material  impairment  of 
health  or  functional  capacity  by  further  exposure  to  a  toxic  substance 
or  harmful  physical  agent.  After  reassignment,  however,  such  miner 
will  be  entitled  only  to  the  same  dollar  rate  increases  applicable  to  his 
new  job  classification.  The  conferee-  intend  this  provision  to  encour- 
age miner  participation  in  medical  examination  programs  by  insuring 
that  miners  who  do  participate  in  such  programs  shall  suffer  no  im- 
mediate financial  disadvantage  if  a  medical  examination  results  in  a 
job  reassignment. 

The  Senate  bill  required  the  Secretary  to  the  extent  practicable,  to 
promulgate  separate  safety  and  health  standards  applicable  to  mine 
construction  activity  on  the  surface.  The  House  amendment  contained 
no  such  specific  requirement. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  permitted  the  Secretary  to  issue  an  emergency  tem- 
porary standard  where  such  was  necessary  to  protect  miners  from 
grave  dangers.  Such  standard  is  to  be  immediately  effective  until 
replaced  by  a  permanent  standard,  which  shall  be  finally  promulgated 
no  later  than  9  months  after  the  publication  of  the  emergency  stand- 
ard. The  House  amendment  did  not  authorize  the  use  of  emergency 
temporary  standards. 

The  conference  substitute  conforms  to  the  Senate  bill. 

VARIANCES    FROM    STANDAROS 

The  Senate  bill  permitted  the  Secretary  to  grant  a  variance  from 
any  standard  to  permit  the  operator  to  engage  in  approved  research 
to  demonstrate  new  techniques,  upon  a  finding  that  the  granting  of 
such  variance  would  not  diminish  the  protection  afforded  to  miners. 
The  House  amendment  did  not  authorize  the  issuance  of  such  "re- 
search variances". 

The  conference  substitute  does  not  contain  this  provision  from  the 
Senate  bill. 
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Both  the  Senate  bill  and  the  House  amendment  contained  substan- 
tially similar  provisions,  based  on  section  301(c)  of  the  Coal  Act, 
permitting  the  Secretary  to  grant  variances  from  existing  standards. 
The  Senate  bill  permitted  variances  from  both  safety  and  new  health 
standards.  The  House  amendment  permitted  variances  from  safety 
standards  only. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  prohibited  variances  from  mandatory  health  stand- 
ards applicable  to  coal  mines  established  in  or  promulgated  pursuant 
to  Title  II  of  the  Coal  Act.  The  House  amendment  did  not  provide  for 
variances  from  any  health  standards. 

The  conference  substitute  does  not  include  this  provision  from  the 
Senate  bill,  because  the  conference  substitute  elsewhere  provides  that 
there  shall  be  no  such  variances. 

The  Senate  bill  provided  for  review  of  any  promulgated  standard 
in  the  U.S.  Court  of  Appeals.  It  required  that  all  actions  for  re  vie  w 
be  commenced  within  60  days  of  final  promulgation  of  the  standard. 
The  Senate  bill  further  provided  that  objections  not  raised  in  the 
administrative  proceedings  not  be  considered  by  the  court  except  for 
good  cause,  and  that  the  judicial  review  procedure  be  the  only  mecha- 
nism for  contesting  the  validity  of  standards,  so  that  such  standards 
shall  not  be  subject  to  collateral  attack  in  enforcement  proceedings. 
The  House  amendment  had  no  provision  for  judicial  review. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  House  amendment  adopted  the  provision  of  Section  101  (k)  of 
the  Coal  Act  requiring  the  Secretary  to  send  copies  of  each  proposed 
standard  or  regulation,  at  the  time  of  publication  in  the  Federal 
Agister,  to  the  operator  of  each  mine  and  the  representatives  of  em- 
ployees at  that  mine,  and  that  such  be  posted  at  the  mine.  The  Senate 
bill  contained  no  such  provision. 

The  conference  substitute  conforms  to  the  House  amendment. 

ADVISORY   COMMITTEES 

The  Senate  bill  authorized  the  Secretary  to  appoint  ad  hoe  advisory 
committees  to  assist  him  in  his  standards-setting  functions  and  other 
responsibilities.  The  House  amendment,  adopting  the  provisions  of 
Section  102  of  the  Coal  Act,  required  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education,  and  Welfare  establish  stand- 
ing advisory  committees  to  advise  with  respect  to  safety  and  health 
research,  respectively.  In  addition,  the  House  amendment  authorized 
the  Secretary  of  Labor  to  establish  advisory  committees  to  assist  in 
standards-setting  responsibilities. 

The  conference  substitute  conforms  to  the  House  amendment. 

INSPECTIONS,    INVESTIGATIONS    AND    RECORDKEEPING 

Both  the  Senate  bill  and  the  House  amendment  adopted  the  pro- 
visions of  Section  103(a)  and  (b)  of  the  Coal  Act,  authorizing  the  in- 
spections and  investigations  of  mines.  The  Senate  bill  specified  in  the 
same  section  authority  of  the  Secretary  of  HEW  to  conduct  such  in- 
spections and  investigations  consistent  with  the  Secretary  of  HEW's 
authority  to  assist  the  Secretary  in  the  development  and  enforcement 
of  health  standards.  The  House  amendment  adopted  Section  103(b)  (3) 
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of  the  Coal  Act,  which  provided  similar  authority.  The  Secretary  of 
HEW  has  no  enforcement  responsibility  under  the  Senate  bill  or  the 
House  amendment.  The  House  amendment  continued  the  provision  of 
the  Coal  Act  that  the  Secretary  of  Labor  not  give  advance  notice  of 
any  inspection  to  determine  the  existence  of  imminent  danger  or  oper- 
ator compliance  with  the  Act  or  the  standards  thereunder.  The  Senate 
bill  prohibited  advance  notice  of  any  inspection  conducted  by  the  Sec- 
retary of  Labor  irrespective  of  the  purpose.  The  Senate  bill  did  per- 
mit the  HEW  Secretary  to  give  advance  notice  of  inspections  or 
investigations  conducted  for  the  purpose  of  obtaining  or  disseminat- 
ing information  or  for  the  development  of  standards. 

The  Senate  bill  mandated  no  fewer  than  four  inspections  per  year 
for  underground  mines  and  no  fewer  than  two  per  year  for  surface 
mines,  and  required  the  Secretary  of  Labor  to  develop  more  frequent 
inspection  schedules  for  hazardous  mines.  The  House  amendment  re- 
quired only  that  underground  mines  be  inspected  at  least  four  times 
per  year. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  to  clarify  the  fact  that  while  the  Secretary  of  Health, 
Education,  and  "Welfare,  has  authority  to  enter  the  mines,  he  has  no 
enforcement  responsibilities.  The  Secretary  of  Health,  Education,  and 
Welfare's  role  in  connection  with  investigation  and  inspection  is  to 
gather  information  regarding  safety  and  health  conditions,  to  assist 
in  the  development  of  new  or  improved  health  standards  criteria  and 
to  assist  the  Secretary  of  Labor  in  determining  wdiether  an  imminent 
danger  exists  in  a  mine  or  whether  there  is  compliance  with  mandatory 
safety  or  health  standards.  This  role  of  assisting  the  Secretary  does 
not  include  the  authority  to  issue  citations  or  withdrawal  orders. 

The  Senate  bill  established  the  authority  of  the  Secretary  to  require 
the  attendanee  of  witnesses  or  the  production  of  evidence  in  connection 
with  the  investigation  of  accidents  or  other  conditions  in  mines  relating 
to  health  or  safety.  The  House  amendment  adopted  Section  103(d)  of 
the  Coal  Act,  which  provided  similar  authority.  The  House  amendment 
created  this  right  for  investigations  of  accidents  or  other  occurrences. 
The  Senate  bill  established  this  right  for  a  somewhat  broader  scope  of 
investigations  or  accidents  or  other  conditions  relating  to  health  or 
safety  in  a  mine.  The  House  amendment  permitted  the  Secretary's 
investigators  to  administer  oaths,  the  Senate  bill  did  not.  The  House 
amendment  adopted  Section  103(c)  of  the  Coal  Act,  authorizing  the 
Secretary  to  use  the  personnel  and  facilities  of  other  Federal  agencies 
in  carrying  out  his  responsibilities  under  the  Act.  The  Senate  bill  con- 
tained no  such  specific  authority. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  required  operators  to  maintain  records,  pursuant  to 
regulations  issued  by  the  Secretaries,  regarding  their  activities  relating 
to  the  Act,  for  the  purpose  of  developing  information  on  the  causes  and 
prevention  of  occupational  accidents  and  illnesses.  Regulations  could 
require  the  operators  to  conduct  periodic  inspections.  The  House 
amendment  contained  no  similar  provision. 

The  conference  substitute  does  not  include  the  Senate  provision, 
because  the  conference  substitute  provides  elsewhere  for  certain  neces- 
sary recordkeeping. 
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The  Senate  bill  authorized  the  Secretary,  in  cooperation  with  the 
Secretary  of  Health,  Education,  and  Welfare,  to  promulgate  regula- 
tions requiring  operators  to  maintain  accurate  records  and  make 
periodic  reports  to  the  Secretary.  The  House  amendment  had  no 
similar  provision. 

The  conference  substitute  does  not  include  the  Senate  provision, 
because  the  conference  substitute  provides  elsewhere  for  certain  neces- 
sary recordkeeping. 

The  Senate  bill  authorized  the  Secretary,  in  cooperation  with  the 
Secretary  of  HEW,  to  promulgate  regulations  requiring  operators  to 
maintain  accurate  records  of  miner  exposure  to  toxic  substances  or 
harmful  physical  agents  which  are  regulated  by  mandatory  health  or 
safety  standards.  Miners,  or  their  representatives,  were  to  be  permitted 
to  observe  monitoring  of  exposure  levels  under  such  standards,  and 
miners  were  to  have  access  to  the  records  of  their  own  exposure.  Such 
standards  were  to  require  operators  to  notify  miners  if  an  individual 
miner's  exposure  exceeds  levels  permitted  by  the  standard,  and  to 
inform  miners  of  corrective  measures  being  taken  to  eliminate  or  avoid 
such  future  exposure.  The  House  amendment  contained  no  such 
provisions. 

The  conference  substitute  conforms  to  the  Senate  bill. 

Both  the  Senate  bill  and  the  House  amendment  adopted  the  language 
of  Section  111(a)  of  the  Coal  Act,  requiring  operator  investigation 
and  recording  of  accidents  in  the  mine.  The  Senate  bill  did  not  include 
the  provision,  which  was  in  the  House  amendment,  requiring  periodic 
reporting  of  such  occurrences  to  the  Secretary. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  required  that  in  determining  recordkeeping  and 
reporting  requirements,  the  Secretary  do  so  in  a  manner  which  will 
impose  a  minimum  burden  on  operators,  especially  small  operators. 
The  House  amendment  contained  no  such  provision. 

The  conference  substitute  includes  the  provision  of  the  Senate  bill, 
as  modified  to  require  that  the  Secretaries  obtain  information  in  a 
manner  which  will  not  impose  an  unreasonable  burden  on  operators. 

Both  the  Senate  bill  and  the  House  amendment  contained  provisions 
permitting  miners'  representatives  to  accompany  inspectors  on  mine 
inspections.  The  House  amendment  did  so  by  adopting  Section  103(h) 
of  the  Coal  Act.  The  Senate  bill  permitted  miners'  representatives  to 
participate  not  only  in  the  actual  inspection  of  the  mine  itself,  but 
also  in  any  pre-  or  post-inspection  conferences  held  at  the  mine.  Un- 
der the  House  amendment  this  right  was  limited  to  the  actual  inspec- 
tion of  the  mine.  The  Senate  bill  required  the  Secretary  to  consult 
with  a  reasonable  number  of  miners  if  there  was  no  authorized  repre- 
sentative of  miners.  The  House  amendment  did  not  contain  this  pro- 
tection for  unorganized  miners.  The  Senate  bill  permitted  the  Sec- 
retary's representative  to  permit  more  than  one  miner  representative 
to  participate  in  such  inspection  and  conferences,  and  further,  to  en- 
courage miner  participation,  provided  that  one  such  representative 
of  miners,  who  is  also  an  employee  of  the  operator,  be  paid  by  the  op- 
erator for  his  participation  in  the  inspection  and  conferences.  The 
House  amendment  did  not  contain  these  provisions. 

The  conference  substitute  conforms  to  the  Senate  bill. 
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Both  the  Senate  bill  and  the  House  amendment  (which  adopted 
Section  103 (g)  of  the  Coal  Act)  contained  substantially  similar  pro- 
visions entitling  miners5  representatives  to  request  in  writing  inspec- 
tions based  on  suspected  violations  of  standards  or  conditions  of  immi- 
nent danger.  The  Senate  bill  authorized  such  inspections  to  be  requested 
by  miners  or  their  representatives,  while  the  House  amendment  au- 
thorized the  miners1  representatives  only  to  request  such  inspections. 
The  House  amendment,  which  contained  no  general  duty  clause  au- 
thorized requests  for  inspections  only  for  suspected  violations  of 
standards  or  conditions  of  imminent  danger.  The  Senate  bill,  which 
contained  a  general  duty  clause,  also  authorized  such  inspections  to  be 
requested  if  there  is  a  suspected  violation  of  the  Act. 

While  both  the  Senate  bill  and  the  House  amendment  required  that 
any  such  request  for  an  inspection  be  served  on  the  mine  operator  no 
Later  than  the  commencement  of  the  inspection  in  order  to  protect 
miners  from  possible  retribution,  the  Senate  bill  required  that  the  name 
of  the  person  requesting  the  inspection,  and  the  names  of  any  miners 
referred  to  therein  not  appear  on  the  copy  of  the  request  served  on  the 
operator.  The  House  amendment  only  required  that  such  names  be  de- 
leted if  the  person  giving  the  notice  bo  requested. 

Finally,  in  order  to  assure  miners  that  such  requests  are  acted  upon, 
the  Senate  bill  required  the  Secretary  to  notify  the  party  requesting 
the  inspection  if  there  was  no  violation  or  danger.  The  House  amend- 
ment did  not  contain  this  provision. 

The  conference  substitute  conforms  to  the  Senate  bill,  except  that 
such  inspect  ions  can  be  requested  only  by  a  representative  of  min 
by  a  miner  where  there,  is  no  representative  of  miners  at  the  time. 

The  conference  substitute  contains  a  further  amendment  requiring 
cretary  to  notify  t lie  operator  of  the  mine  or  his  agent  forthwith 
if  the  complaint  indicates  that  an  imminent  danger  exists.  Otherwise, 
miners  might  continue  to  work  in  an  imminently  dangerous  situation 
until  the  Secretary  is  able  to  inspect  the  mine  pursuant  to  the  request. 
Accordingly,  an  operator  who  receives  such  notice  would  do  what  is 
necessary  to  evaluate  the  situation  and  protect  the  miners  who  may  be 
exposed  from  such  dangerous  situation.  While  this  provision,  in  fact, 
gives  the  operators  the  opportunity  to  abate  such  dangerous  condi- 
tions— its  sole  purpose  to  protect  the  health  and  safety  of  miners.  The 
failure  of  the  Secretary  to  notify  the  operator  or  his  agent  under  this 
provision  will  not  nullify  any  citation  or  order  which  may  be  issued 
as  a  result  of  the  inspection  in  response  to  the  request  under  this  sec- 
tion, even  if  such  inspection  discloses  the  existence  of  an  imminent 
danger  situation  in  the  mine. 

The  Senate  bill  additionally  permitted  miners  or  their  representa- 
tives to  request  inspections  of  violations  or  imminent  dangers  prior  to 
or  during  any  inspection  of  a  mine.  Such  requests  were  to  be  in  writing. 
The  Secretary  was  authorized  to  promulgate  regulations  establishing 
procedures  for  informal  review  of  any  refusal  to  make  such  an  inspec- 
tion. There  was  no  such  provision  in  the  House  amendment. 

The  conference  substitute  conforms  to  the  Senate  bill,  except  that 
the  right  to  request  such  inspections  is  limited  to  miners'  represent- 
atives in  mines  where  there  are  such  representatives,  and  to  miners  in 
mines  where  there  are  no  such  representatives  of  miners. 
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The  Senate  bill  authorized  the  Secretary  and  the  Secretary  of 
Health,  Education,  and  Welfare  to  compile,  summarize  and  periodi- 
cally publish  reports  and  information  obtained  from  operators  under 
the  Act.  The  House  amendment  adopted  section  111(b)  of  the  Coal 
Act,  which  required  only  the  Secretary  of  Labor  to  compile,  analyze, 
or  publish  said  information.  Additionally,  however,  the  House  amend- 
ment permitted  public  access  to  all  such  information  and  authorized 
the  Secretary  to  require  records,  reports,  and  other  information  not 
otherwise  specified  by  the  Act. 

The  conference  substitute  conforms  to  the  House  amendment,  with 
an  amendment  authorizing  the  Secretary  of  Health,  Education,  and 
Welfare  to  compile  such  statistics  and  issue  reports  in  areas  pertinent 
to  his  responsibilities  under  the  Act. 

The  Senate  bill  authorized  the  Secretaries  to  publish  rules  and 
regulations  as  they  deemed  necessary  to  carry  out  their  responsibilities 
under  the  Act. 

The  conference  substitute  contains  no  such  provision  since  both  the 
Senate  bill  and  the  House  amendment  provide  such  authority  else- 
where in  the  Act. 

The  House  amendment  adopted  the  provisions  of  Section  103  (i) 
of  the  Coal  Act,  requiring  inspection  of  mines  which  liberate  excessive 
quantities  of  explosive  gases,  or  in  which  there  has  been  an  ignition  or 
explosion  of  gas  within  the  previous  5  years.  The  Senate  bill  expanded 
upon  this  provision,  by  establishing  an  inspection  schedule  for  such 
mines,  based  upon  the  amount  of  methane  or  other  explosive  gases 
liberated,  requiring  such  inspections  at  mines  which  liberate  200,000 
cubic  feet  of  such  gases  per  day  or  more.  The  Senate  bill  thus  required 
more  frequent  inspections  at  these  mines  than  currently  required  by 
MESA  regulations. 

The  conference  substitute  conforms  to  the  Senate  bill. 

Both  the  Senate  bill  and  the  House  amendment  contained  substan- 
tially similar  provisions,  adopted  from  Section  103(e)  and  (f )  of  the 
Coai  Act,  requiring  operators  to  take  steps  to  assist  in  the  investigation 
of  accidents.  The  Senate  bill  made  it  clear  that  this  requirement  ap- 
plied even  if  the  accident  did  not  result  in  injury  or  death.  Both  the 
Senate  bill  and  the  House  amendment  contained  identical  provisions 
establishing  the  Secretary's  authority  to  take  steps  to  prevent  death  or 
injury  in  the  case  of  accidents,  and  to  take  appropriate  actions  with 
respect  to  rescue  and  recovery  work. 

The  conference  substitute  conforms  to  the  House  amendment. 

CITATIONS    AND    ORDERS 

Section  105(a)  (of  section  201)  of  the  Senate  bill  established  the 
Secretary's  authority  to  issue  citations  or  orders  based  upon  violations 
-of  the  Act  or  any  standards  promulgated  thereunder.  Similar  author- 
ity is  created  by  Section  104(b)  of  the  Coal  Act,  which  was  adopted 
by  the  House  amendment.  The  Senate  bill,  which  had  a  general  duty 
clause,  permitted  the  issuance  of  a  citation  or  order  based  upon  the  vio- 
lation of  the  Act  or  a  standard.  The  House  amendment,  which  had  no 
general  duty  clause,  permitted  the  notice  or  order  to  be  based  upon 
the  violation  of  a  standard.  The  Senate  bill  permits  the  issuance  of  a 
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citation  or  order  based  upon  the  inspector's  belief  that  a  violation  oc- 
curs. The  House  amendment  required  that  the  notice  or  order  be 
based  on  the  inspector's  finding  that  there  was  a  violation.  The  Senate- 
bill  required  that  the  citation  or  order  be  served  with  reasonable 
promptness  upon  the  mine  operator.  The  House  amendment,  adopting 
section  104(f)  of  the  Coal  Act,  similarly  required  that  such  notices 
or  orders  be  served  promptly.  The  Senate  bill,  however,  stipulated  that 
failure  to  issue  the  citation  with  reasonable  promptness  not  be  a  juris- 
dictional prerequisite  to  enforcement  of  the  Act.  The  House  amend- 
ment did  not  so  provide. 

The  conference  substitute  adopts  the  provision  of  the  Senate  bill, 
with  a  conforming  amendment  eliminating  references  to  the  general 
duty  clause. 

Section  105(b)  (of  section  201)  of  the  Senate  bill  and  the  House 
amendment,  adopting  Section  104(b)  of  the  Coal  Act,  established  sub- 
stantially similar  authority  for  the  issuance  of  "failure  to  abate"  with- 
drawal orders.  In  both  versions,  the  issuance  of  such  orders  was  to  be 
based  on  findings  of  the  Secretary  or  his  authorized  representative  of 
the  existence  of  the  same  set  of  circumstanc 

Both  versions  identified  the  persons  who  shall  be  permitted  to  enter 
such  mine  or  section  of  a  mine  closed  by  such  an  order,  except  that 
the  Senate  bill  specified  that  "Any  legal  or  technical  consultant"  who 
is  certified  and  qualified,  and  wnose  presence  is  detuned  necessary  may 
enter.  The  House  amendment,  adopting  section  104(d)  of  the  Coal 
Act,  specified  "Any  consultant  .  .  .". 

The  conference  substitute  adopts  the  pro  visions  of  the  House  amend- 
ment with  respect  to  those  persons  who  shall  be  permitted  in  a  mine 
subject  to  a  withdrawal  order. 

Except  to  the  extent  that  the  Senate  bill  used  the  term  "unwar- 
ranted failure",  the  Senate  bill  and  the  House  amendment  contained 
identical  provisions  for  notice  and  closure  order  authority  for  unwar- 
ranted or  unwarrantable  failures  to  comply. 

The  conference  substitute  conforms  to  the  House  amendment,  thus 
retaining  the  identical  language  of  existing  law. 

The  Senate  bill  provided  authority  for  the  Secretary  to  put  an  op- 
erator on  notice  that  there  exists  in  the  mine  a  pattern  of  violations, 
whether  unwarranted  or  not,  which  could  significantly  and  substantially 
contribute  to  the  cause  and  effect  of  a  mine  safety  or  health  hazard.  If 
another  such  violation  were  to  be  found  within  90  days  following  the 
issuance  of  this  notice,  the  mine  or  affected  portion  was  to  be  closed 
until  such  violation  was  abated.  Once  such  order  had  been  issued,  each 
successive  finding  of  a  violation  which  could  significantlyahdisubstan - 
tially      contribute      to  the  cause  and  effect  of  a  mine  safety    or 
health  hazard  would  result  in  the  issuance  of  a  withdrawal  order,  until 
such  time  as  an  inspection  of  the  entire  mine  revealed  no  violations 
which  could significantlyfand substantially  contribute  to  the  cause  and 
effect  of  a  mine  safety   or~  health  hazard,  at  which  time,  the  notice  of 
the  pattern  of  such  violations  was  to  be  terminated.  The  House 
amendment  contained  no  such  authority. 

The  conference  substitute  conforms  to  the  Senate  bill.  While  a 
notice  may  be  based  on  the  existence  of  a  pattern  of  violations  of  one 
standard  or  of  a  number  of  different  standards  it  is  the  intention  of  the 
conferees  that  the  pattern  can  be  based  only  on  violations  of  standards 
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that  "symificantJyandsubstantiallycontribute  to  the  cause  and  effect  of 
a  mine  safety  and  health  hazard.''  After  the  notice  of  the  existence  of 
a  pattern,  although  an  order  could  be  issued  under  this  provision  for  a 
violation  which  is  not  one  which  makes  up  the  pattern,  the  violation 
which  results  in  the  issuance  of  the  order  must  be  one  which  could 
"significantlyandisubstantially  contribute  to  the  cause  and  effect  of  a 
mine  health  or .  safety  hazard".  Thus,  just  as  the  pattern  may  not  be 
based  merely  on  violations  of  technical  standards,  the  order  under  this 
section  cannot  be  based  on  violations  of  technical  standards. 

The  Senate  bill  required  that  during  the  abatement  period  for  any 
violation  related  to  levels  of  dust  in  a  mine  the  operator  take  samples 
of  the  air  in  such  mine  during  each  production  shift.  After  an  order 
related  to  failure  to  abate  a  dust  violation  had  been  issued,  the  Secre- 
tary was  required,  as  soon  as  possible  to  dispatch  a  team  of  experts  to 
the  mine  to  assist  the  operator,  upon  his  request,  in  reducing  respirable 
dust  concentrations.  Such  a  team  would  have  the  authority  to  require 
the  operator  to  take  actions  necessary  to  protect  the  health  of  persons 
in  the  mine. 

The  House  amendment  adopted  the  substantially  similar  provisions 
of  section  104 (i)  of  the  Coal  Act.  The  Senate  bill  deleted  specific  au- 
thority, contained  in  section  104 (i)  of  the  Coal  Act,  to  require  abate- 
ment and  issue  withdrawal  orders  in  mines  where  the  applicable  limits 
of  respirable  dust  are  exceeded,  since  the  authority  to  issue  such  orders 
was  contained  in  section  105(b)  of  the  Senate  bill,  in  cases  where  ex- 
cessive dust  is  noted  by  an  inspector.  The  Senate  bill  did  not  contain 
the  authority  contained  in  section  104 (i)  of  the  Coal  Act  to  permit 
the  Secretary  to  require  abatement  and  issue  withdrawal  orders  based 
on  operator  obtained  samples. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  required  that  all  miners  be  given  certain  elementary 
mine  safety  and  health  training,  and  authorized  the  inspectors  to 
remove  from  the  mine  any  miner  who  had  not  received  the  requisite 
training,  and  to  prohibit  that  miner's  reentry  to  the  mine  until  such 
time  as  the  miner  had  received  the  required  training.  The  Senate  bill 
required  that  the  miner  so  removed  not  suffer  loss  of  compensation 
during  the  time  he  was  not  permitted  to  reenter  the  mine,  and  further 
prohibited  discrimination  against  any  such  miner  because  of  such  an 
order. 

The  House  amendment  did  not  contain  these  provisions. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  contained  a  provision  requiring  the  posting  of  cita- 
tions and  orders  at  the  mine. 

The  conference  substitute  does  not  include  the  Senate  provision, 
since  a  similar  requirement  is  contained  elsewhere  in  the  conference 
substitute. 

Section  104(g)  of  the  Coal  Act,  adopted  by  the  House  amendment, 
provides  that  notices  and  orders  issued  pursuant  to  that  section  may 
be  modified,  terminated,  or  vacated  bv  the  authorized  representative  of 
the  Secretary.  The  Senate  bill  provided  that  such  orders  shall  remain 
m  effect  until  modified  or  terminated  by  the  Secretary  or  authorized 
representative,  or  until  modified,  terminated  or  vacated  by  the  Com- 
mission or  courts  pursuant  to  review  of  such  notices  or  orders. 

The  conference  substitute  conforms  to  the  Senate  bill. 
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The  Senate  lull  required  thai  within  a  reasonable  time  hiht  <  <>i  *  1 1  *  I « *- 
tion  of  the  inspection,  the  Set  rotary  notify  the  operator,  by  certified 
mail,  of  theproposed  civil  penalty  to  be  as*;esrcd  for  any  violation  noted 
in  the  inspection.  Such  notice,  a  copy  of  winch  must  be  miiI  to  the  rep- 
resentatives of  miners  at  the  mine,  would  notify  the  operator  that  he 
had  fifteen  working  days  from  receipt  to  contest  the  citation  or  pro- 
posed civil  penalty  assessment.  If  within  15  working  days,  the  operator 
or  any  miner  or  the  representative  of  miners  did  not  contest  the  civil 
penalty  assessment  or  citation,  such  would  be  the  final  order  of  the 
Commission,  and  would  not  be  reviewable  in  any  court. 

The  House' amendment  adopted  the  provisions  of  the  current  Coal 
Act  (section  105(a)  (1) )  which  provide  that  upon  issuance  of  an  order 
or  notice,  the  operator  or  representative  of  miners  (bin  not  specific 
miners)  shall  have  a  period  of  30  days  to  seek  review  of  the  order  or 
notice  by  the  Secretary.  With  respeel  to  proposed  civil  penalties)  tin1 
J  louse  amendment,  adopting  Section  lu!>(a)(;))  of  the  Coal  Act.  pro- 
vided that  civil  penalties  shall  not  be  finally  assessed  by  the  Secretary 
until  the  person  charged  had  been  afforded  the  opportunity  for  a 
hearing.  The  House  amendment  contained  no  time  limitation  on 
petitions  for  rc\  iew  of  proponed  civil  penalties. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an  amend- 
ment changing  the  period  within  which  appeals  mav  be  taken  from 
orders,   citations,  and  penalty  proposals  from  "fifteen 
working  days"     to  "thirty  days."     The  conferees  intend 
that  this  shall  mean  30  calendar  days.  t 

The  Senate  bill  authorized  an  additional  discretionary  civil  penalty 
of  not  more  than  one  thousand  dollars  per  day  for  each  day  beyond 
the  abatement  period  in  which  a  violation  goes  unabated.  Accordingly, 
the  Senate  bill  required  that  when  serving  the  operator  with  the  notice 
that  the  violation  had  continued  unabated  beyond  the  abatement  pe- 
riod, the  Secretary  inform  the  operator  at  the  same  time,  that  he  pro- 
poses a  civil  penalty  pursuant  to  section  111(b)  of  the  Senate  bill.  The 
same  15  working  day  period,  in  which  to  contest  the  citation,  notice  or 
order  and  proposed  penalty  applied  in  such  situations,  and  failure  to 
contest  any  such  citation,  notice,  order,  or  proposed  penalty  within 
that  period  would  make  the  proposed  assessment  the  final  order  of  the 
Commission. 

The  House  amendment,  which  contained  no  such  extra  penalty  pos- 
sibility, contained  no  similar  provision. 

The  conference  substitute  conforms  to  the  Senate  bill,  changing  the 
period  in  which  appeals  may  be  taken  from  such  penalty  proposals  to 
'\i)  calendar  days  in  lieu  of  the  "15  workingdays  "period  specified  in 
the  Senate  bill;  and  an  amendment  which  states  the  factors  which  the 
Secretary  should  consider  in  exercising  his  discretion  to  propose  this 
additional  penalty  for  failure  to  abate. 

Both  with  respect  to  its  proposal  by  the  Secretary  and  its  assessment 
by  the  Commission,  the  penalty  for  non-abatement  of  a  violation  is  a 
matter  of  discretion.  It  is  clearly  not  the  intention  of  the  conferees 
that  this  sanction  be  used  in  all  cases.  Accordingly,  the  conferees  in- 
tend that  the  Secretary  shall  not  propose  the  additional  civil  penaltj* 
for  failure  to  abate  a  violation  until  he  has  considered  the  factors 
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enumerated  in  section  105(b)(1)(B)  of  the  conference  substitute. 
"While  these  factors  are  identical  to  those  which  serve  as  the  criteria 
for  the  proposal  of  penalties  by  the  Secretary  and  the  assessment  of 
penalties  by  the  Commission  generally,  they  must  be  viewed  in  the 
context  in  which  they  are  to  be  applied ;  that  is,  from  the  perspective 
of  whether  to  propose  the  assessment  of  this  penalty  at  all. 

The  Senate  bill  provided  that  the  Commission  could  grant  tempo- 
rary relief  from  a  nonabatement  withdrawal  order  if  a  hearing  had 
been  held  in  which  all  parties  were  afforded  the  opportunity  to  par- 
ticipate, the  applicant  had  shown  that  there  was  substantial  likeli- 
hood that  he  would  ultimately  prevail  on  the  merits,  and  such  relief 
would  not  adversely  affect  the  health  and  safety  of  the  miners.  The 
Commission  would  provide  expedited  procedures  for  such  cases. 

The  House  amendment  provided  that  the  Secretary  could  issue  tem- 
porary relief  from  nonabatement  withdrawal  orders  under  identical 
conditions,  (section  105(d)  of  the  Coal  Act.) 

The  possibilities  for  temporary  relief  by  the  Commission  under  the 
Senate  bill  were  somewhat  more  limited  than  the  possibilities  for  tem- 
porary relief  by  the  Secretary  under  the  House  amendment.  Both 
measures  provided  no  authority  for  temporary  relief  from  imminent 
danger  closure  orders.  The  House  amendment  permitted  a  temporary 
relief  from  all  notices  issued  under  Section  104  of  the  Coal  Act  for 
unwarrantable  failure  and  technological  inability  to  abate;  and  from 
all  orders  issued  under  section  101  for  failure  to  abate,  unwarrantable 
failure  to  comply,  technological  inability  to  comply,  and  excessive 
dust.  The  Senate  bill  permitted  temporary  relief  only  for  failure  to 
abate  orders. 

The  conference  substitute  contains  a  new  provision,  which  incor- 
porates the  features  of  both  the  Senate  bill  and  the  House  amendment. 
The  substitute  language  provides  that  such  temporary  relief  may  be 
granted  by  the  Commission,  but  expands  the  situations  in  which  par- 
ties may  seek  such  temporary  relief  to  include  all  the  situations  en- 
compassed by  the  House  amendment. 

DISCRIMINATION   AGAINST   MIXERS 

The  Senate  bill  prohibited  discrimination  against  miners,  their  rep- 
resentatives, or  applicants  for  employment  because  of  their  activities 
under  the  Act.  The  House  amendment,  adopting  Section  110(b)  of  the 
Coal  Act,  protected  only  miners  and  their  authorized  representatives 
(the  Senate  bill  did  not  use  the  term  "authorized") .  The  House  amend- 
ment did  not  afford  this  protection  to  job  applicants. 

The  Senate  bill  defined  a  broad  range  of  "protected  activities",  to 
wit:  Making  or  filing  a  complaint,  including  a  complaint  of  a  sus- 
pected violation  of  imminent  danger;  being  subject  to  medical  evalua- 
tion and  potential  transfer  under  a  standard;  instituting  or  causing 
to  be  instituted  any  proceeding  under  the  Act ;  testifying  in  any  such 
proceeding;  or  exercising  any  statutory  right  under  the  Act.  The 
House  amendment  specified  as  protected  activities :  notifying  the  Sec- 
retary of  any  alleged  violation,  instituting  or  causing  to  be  instituted 
anv  proceeding  under  the  Act,  or  testifying  in  any  such  proceeding. 

The  conference  substitute  conforms  to  the  Senate  bill. 
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The  Senate  bill  provided  that  any  person  within  the  protected  class 
could  file  his  complaint  with  the  Secretary  within  60  days  of  occur- 
rence, and  that  within  15  days  of  receipt  of  the  complaint  the  Secre- 
tary commence  the  investigation,  as  appropriate.  The  House  amend- 
ment required  that  such  complaints  be  filed  within  30  days  of  the 
occurrence,  and,  unlike  the  Senate  bill,  required  that  a  copy  of  the  com- 
plaint be  filed  with  the  operator.  The  House  amendment  also  required 
the  Secretary  to  conduct  such  investigation  as  may  be  appropriate,  but 
did  not  require  that  the  investigation  be  commenced  within  any  spe- 
cific time  period. 

To  protect  miners  from  the  adverse  and  chilling  effect  of  loss  of 
employment  while  such  matters  are  being  investigated,  the  Senate  bill 
provided  that  if  the  Secretary  determined  that  any  such  complaint 
was  not  frivolously  brought,  the  Secretary  seek  temporary  reinstate- 
ment of  the  complaining  miner  pending  final  outcome  of  the  investiga- 
tion and  the  Commission  order  such  reinstatement,  after  expedited 
proceedings.  The  House  amendment  contained  no  such  provision. 

The  Senate  bill  provided  that  upon  completion  of  the  investigation, 
if  the  Secretary  found  that  there  had  been  such  discrimination,  lie  im- 
mediately file  |  complaint  with  the  Commission,  with  copies  to  the 
complaining  party  and  the  violator.  The  Commission,  after  affording 
the  parties  an  opportunity  for  a  hearing,  could  order  appropriate 
relief,  including  affirmative  action,  which  may  include  reinstatement 
with  back  pay.  Complainants  also  have  the  right  to  present  evidence 
at  any  such  hearings.  The  House  amendment  (adopting  Section  110 
(b)(2)  of  the  Coal  Act)  provided  for  similar  proceedings. 

The  Senate  bill  required  that  the  Secretary  notify  the  complaining 
party  of  the  outcome  of  the  investigation  within  90  days  of  receipt 
of  the  complaint.  The  House  amendment  contained  no  such  limitation 
on  the  completion  of  investigations. 

Under  the  Senate  bill,  a  complaining  party  could,  within  30  days  of 
an  adverse  determination  by  the  Secretary,  file  an  action  with  the 
Commission  on  his  own  behalf.  The  Commission  must  afford  an  oppor- 
tunity for  a  hearing,  and  thereafter,  issue  an  order,  based  upon  find- 
ings of  fact,  dismissing  or  sustaining  the  complaint,  and  granting  such 
relief  as  may  be  appropriate.  If  the  complainant  prevailed  in  an 
action  which' he  brought  himself  after  the  Secretary's  determination, 
the  Commission  order  would  require  that  the  violator  pay  all  expenses 
reasonably  incurred  by  the  complainant  in  bringing  the  action.  Unless 
appealed  to  the  courts  within  thirty  days,  the  Commission's  decision 
would  become  final. 

The  Senate  bill  established  the  Commission  and  its  role  in  miner 
discrimination  complaints.  The  House  amendment  did  not  provide 
for  the  independent  Commission.  Accordingly,  the  House  amendment 
did  not  establish  this  right  of  complainants  to  prosecute  their  cases 
before  the  Commission  if  the  Secretary  determined  that  there  is  no 
violation  based  on  his  investigation  of  the  complainant.  The  House 
amendment  did  permit  complaining  parties  to  appeal  adverse  deter- 
minations of  the  Secretary  to  the  courts,  and  provided,  as  the  Senate 
bill  did,  that  if  the  complainant  prevailed  in  court,  the  award  include 
all  reasonable  costs  incurred.  Both  the  Senate  bill  and  the  House 
amendment  provided  judicial  review  of  the  final  agency  act  (the  Com- 
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mission  decision  in  the  case  of  the  Senate  bill,  the  Secretary's  deter- 
mination in  the  case  of  the  House  amendment)  to  the  courts.  Both 
versions  also  provided  that  matters  of  employee  discrimination  be 
subject  to  the  judicial  review,  injunctive  relief,  and  penalty  provisions 
of  the  Act. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  to  require  the  Secretary  upon  receipt  to  forward  a  copy 
of  the  complaint  to  the  respondent. 

ADMINISTRATIVE   REVIEW 

The  Senate  bill  required  that  parties  wishing  to  contest  the  issuance 
or  modification  of  an  order,  or  a  notification,  or  the  abatement  re- 
quirement notify  the  Secretary  of  the  intention  to  contest  within  15 
working  days  of  receipt  thereof.  The  Senate  bill  required  that  the 
Secretary  immediately  notify  the  Commission,  which  would  afford 
the  parties  an  opportunity  for  a  hearing,  and  issue  a  final  decision, 
based  on  findings  of  fact  affirming,  modifying  or  vacating  the  Secre- 
tary's order,  citation  or  proposed  penalty,  and  directing  other  ap- 
propriate relief.  The  order  of  the  Commission  would  become  final 
30  days  after  its  issuance.  Miners  or  their  representatives  were  af- 
forded the  opportunity  to  participate  in  such  hearings  as  parties. 

The  House  amendment  adopted  Section  105  of  the  Coal  Act,  which 

Provided  similar  procedures  for  contesting  notices  or  orders,  to  the 
ecretary  rather  than  the  Commission.  The  same  30-day  period  for 
the  filing  of  such  actions  applied.  As  in  the  Senate  bill,  the  House 
amendment  provided  for  the  holding  of  hearings,  subject  to  the 
provisions  of  section  554  of  title  5,  United  States  Code  (except 
that  the  Senate  bill  excluded  reference  to  subsection  (a)  (3)  of  that 
section),  and  required  the  issuance  of  a  final  decision  on  the  notice, 
order  or  the  assessment  of  a  civil  penalty,  based  on  findings  of  fact. 
The  House  amendment  did  not  provide  that  the  decision  would  become 
final  30  days  after  issuance. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  the 
amendment  providing  30  calendar  days  for  the  filing  of  administra- 
tive appeals  rather  than  the  15  working  days  provided  in  the  Senate 
bill. 

JUDICIAL   REVIEW 

The  Senate  bill  provided  a  procedure  for  review  of  any  order  of 
the  Commission  upon  petition  filed  within  30  days  of  the  Commission's 
order,  in  the  United  States  court  of  appeals  for  the  circuit  in  which 
the  alleged  violation  occurred,  the  circuit  within  which  the  operator 
maintains  his  principal  office,  or  the  District  of  Columbia  Circuit. 
The  House  amendment,  adopting  section  106  of  the  Coal  Act,  contained 
similar  authority,  except  that  it  did  not  create  jurisdiction  in  the  cir- 
cuit in  which  the  operator  maintains  its  principal  office. 

The  procedure  for  judicial  review  in  the  Senate  bill  was  a  uniform 
procedure  applicable  to  all  final  orders  of  the  Commission  including 
the  assessment  of  civil  penalties.  The  House  amendment  (Sec.  109(a) 
(4) )  maintained  the  separate  judicial  review  of  penalty  matters  which 
currently  exists  in  the  Coal  Act. 
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Both  versions  contained  substantially  similar  provisions  for  the  cer- 
tification of  the  record  by  the  Commission  (in  the  case  of  the  Senate 
hill)  or  by  the  Secretary  (under  the  House  amendment).  Both  ver- 
sions authorized  the  court  to  affirm,  modify,  or  set  aside  the  adminis- 
trative decision  below,  or  to  remand  the  case  to  the  Commission  (under 
the  Senate  bill)  or  the  Secretary  (under  the  House  amendment)  for 
further  findings  of  fact.  Both  versions  required  that  administrative 
findings  he  conclusive  if  supported  by  substantial  evidence  on  the  rec- 
ord as  a  whole. 

The  Senate  bill  provided  that  no  object  ion  not  urged  before  the  Com- 
mission could  be  raised  before  the  court  unless  the  failure  to  urge  such 
objection  was  excused  because  of  extraordinary  circumstances.  The 
House  amendment  had  no  such  provision.  Under  the  Senate  bill,  where 
a  party  sought  to  adduce  additional  evidence,  and  showed  that  such 
additional  evidence  was  material,  and  the  failure  to  adduce  it  below 
was  excusable,  the  court  must  remand  the  matter  to  tin1  Commission 
for  additional  hearing's,  and  the  Commission  could  modify  its  findings 
of  fact  or  make  new  findings  of  fact.  The  House  amendment  permitted 
the  court  to  similarly  remand  a  case  to  the  Secretary  for  additional 
hearing  and  finding  of  fact. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  to  eliminate  the  jurisdiction  of  the  court  of  appeals  for 
the  circuit  in  which  the  operator  maintains  its  principal  office. 

Both  the  Senate  bill  and  the  House  amendment  (which  adopts 
Section  100(c)  of  the  Coal  Act)  authorized  the  court  to  grant  tem- 
porary relief  from  final  agency  orders  or  decisions  under  similar  con- 
ditions. The  Senate  bill  permitted  such  temporary  relief  from  all 
orders,  notices  or  decisions  except  that  it  permitted  no  temporary  relief 
from  imminent  danger  withdrawal  orders.  The  House  amendment  did 
not  permit  temporary  relief  from  imminent  danger  withdrawal  orders 
or  from  orders  or  decisions  pertaining  to  (a)  notices  issued  in  the 
course  of  inspection^  for  violations  of  standards  or  (b)  notices  based 
on  respirable  dust  violations.  >* 

The  conference  substitute  conforms  to  the  House  amendment,  with 
a  technical  amendment. 

The  Senate  bill  authorized  the  Secretary  to  seek  review  or  enforce- 
ment of  any  final  order  of  the  Commission  under  the  same  procedures 
as  private  parties.  The  House  amendment  contained  no  such  authority 
for  the  Secretary  to  seek  review  of  enforcement . 

The  Senate  bill  also  provided  that  if  no  appeal  from  the  final  order 
of  the  Commission  was  filed  within  30  days,  the  Secretary  could 
seek  enforcement  of  such  order  in  the  circuit  court,  and  that  in  such 
cases,  the  fundings  of  fact  and  order  of  the  Commission  are  conclusive. 
In  any  such  case,  as  well  as  in  cases  where  there  has  been  no  contest 
of  proposed  penalties,  the  clerk  of  the  court  could  automatically 
enter  a  decree  enforcing  such  order.  The  House  amendment  contained 
no  provision   for  automatic  enforcement  of  uncontested  cases. 

The  conference  substitute  conforms  to  the  Senate  bill  with  a?i 
amendment  specifying  the  circuit  court  jurisdiction. 

The  House  amendment  contained  a  provision  stipulating  that  unless 
ordered  by  the  Court,  the  commencement  of  a  proceeding  under  this 
section  would  not  operate  as  a  stay  of  any  order  or  decision.  The 
Senate  bill  contained  no  such  provision. 
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The  conference  substitute  conforms  to  the  House  amendment,  with 
a  technical  amendment. 

PROCEDURES  TO  COUNTERACT  DANGEROUS  CONDITIONS 

The  Senate  bill  and  the  House  amendment  stated  the  identical 
authority  for  the  Secretary  to  issue  an  order  closing  all  or  the  affected 
portion  of  a  mine  upon  the  finding  of  an  imminent  danger;  except 
that  the  Senate  bill  stated  that  such  order  shall  issue  upon  the  finding 
that  "conditions  or  practices  in  such  mines  are  such  that  imminent 
danger  exists",  while  the  House  amendment  (adopting  Section  104(a) 
of  the  Coal  Act)  stated  that  such  order  shall  issue  upon  the  finding 
"that  an  imminent  danger  exists". 

Under  both  versions,  the  issuance  of  such  an  order  precluded  access 
to  the  mine  or  affected  portion  to  all  persons  except  those  authorized. 

Under  both  versions,  the  issuance  of  an  imminent  danger  with- 
drawal order  would  not  preclude  the  issuance  of  a  notice  (or  citation) 
or  the  proposal  of  a  civil  penalty  assessment. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  which  requires  that  the  issuance  of  such  withdrawal  orders 
be  based  on  the  finding  that  "an  imminent  danger  exists." 

The  Senate  bill  and  the  House  amendment  contained  identical  pro- 
visions for  the  closure  of  mines  in  which  exist  conditions  which,  while 
not  imminently  dangerous,  cannot  be  effectively  abated  through  the 
use  of  existing  technology.  Under  the  Senate  bill,  this  remedy  was 
available  where  there  exists  a  "potentially  dangerous  condition"  which, 
although  not  imminently  dangerous,  cannot  be  effectively  abated. 
Under  the  House  amendment,  which  adopts  Section  104(h)  of  the 
Coal  Act,  this  remedy  was  available  where  there  exists  "a  condition" 
which,  although  not  imminently  dangerous,  cannot  be  abated. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  and  the  House  amendment  (section  104(c)  of  the 
Coal  Act)  contained  substantially  similar  requirements  that  notices 
and  orders  contain  detailed  descriptions  of  the  conditions  or  practices 
found  to  constitute  an  imminent  danger  and  the  affected  area  of  the 
mine  throughout  which  persons  must  be  withdrawn. 

The  conference  substitute  conforms  to  the  House  amendment  with 
a  technical  amendment. 

The  Senate  bill  and  the  House  amendment  required  that  imminent 
danger  and  technological-inability-to-abate  findings  and  orders  be  in 
writing,  signed  by  the  authorized  representative  of  the  Secretary,  and 
promptly  given  to  the  operator  of  the  mine.  The  Senate  bill  provided 
that  such  orders  could  be  modified  or  terminated  by  the  authorized 
representative  of  the  Secretary.  The  House  amendment  (section  104(f) 
and  (g)  of  the  Coal  Act)  did  not  provide  that  technological  inability 
to  abate  findings  and  orders  could  be  modified  by  the  Secretary's 
representative. 

The  Seriate  bill  further  provided  that  such  orders  remain  in  effect 
until  modified  or  terminated  by  the  authorized  representative  of  the 
Secretary  or  by  the  Secretary  J  or  until  modified  or  vacated  by  the 
Commission  or  courts.  The  House  amendment  did  not  provide  for  re- 
view of  enforcement  actions  by  an  independent  Commission,  but  did 
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provide  (at  section  105(a)  of  the  Coal  Act)  that  any  operator's  re- 
quest for  review  by  the  Secretary  would  not  act  as  a  stay  of  the  order 
or  notice. 

The  conference  substitute  conforms  to  the  Senate  bill,  except  that 
it  retains  the  provision  of  the  House  amendment  which  prohibits  the 
authorized  representative  of  the  Secretary  from  modifying  techno- 
logical-inability-to-abate  orders. 

The  Senate  bill  required  that  parties  wishing  to  contest  the  issu- 
ance of  an  imminent  dancer  withdrawal  order  or  technological  in- 
ability to  abate  withdrawal  order  apply  to  the  Commission  within  10 
days  of  tiie  issuance  of  such  order,  and  that  the  Commission  provide 
expedited  procedures  for  reviewing  such  cases.  The  Senate  bill  further 
provided  that  there  shall  he  no  temporary  relief  from  an  imminent 
danger  withdrawal  order  by  cither  the  Commission  or  the  courts. 

The  House  amendment  (section  105(a)  of  the  Coal  Act)  permitted 
requests  for  administrative  review  of  such  orders  within  30  days  of 
issuance ;  and  similarly  prohibited  temporary  relief,  either  administra- 
tively or  by  the  courts,  of  imminent  danger  withdrawal  orders. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  extending  the  time  within  which  appeals  from  the  issu- 
ance of  such  orders  can  be  taken,  from  10  to  30  days. 

INJUNCTIONS 

The  Senate  bill  and  the  House  amendment  contained  provisions 
identical  in  substance  for  injunctive  relief  by  the  district  court  against 
violations  by  operators  or  operator  interference  with  the  Secretary 
or  the  Secretary  of  Health.  Education,  and  Welfare  in  enforcing  the 
Act. 

The  Senate  bill  further  provided  for  injunctive  or  special  relief  in 
cases  of  mine  operators  who  engage  in  a  pattern  of  violations  of  the 
Act  which  constitute  a  continuing  hazard  to  the  health  and  safety  of 
miners.  The  House  amendment,  and  the  current  Coal  Act,  provided  no 
specific  authority  for  injunctive  or  special  relief  directed  to  operators 
who  engage  in  repetitive  or  continuing  violations  of  the  Act. 

The  conference  substitute  conforms  to  the  Senate  bill.  The  conferees 
intend  that  the  provision  in  this  section  for  injunctive  relief  in  cases  of 
patterns  and  practices  of  violations  will  not  duplicate  the  civil  with- 
drawal order  remedy  created  in  section  104(e)  of  the  bill  for  patterns 
of  violations  which  significantly  and  substantially  contribute  to  the 
cause  and  effect  of  a  mine  safety  and  health  hazard.  The  injunctive 
remedy  contained  in  this  section  is  intended  to  provide  the  Secretary 
with  additional  flexibility  in  dealing  with  habitual  or  chronic  viola- 
tors. Thus,  the  Secretary  may  seek  this  remedy  when  the  withdrawal 
orders  available  to  him,  including  the  section  104(e)  procedure,  has 
been  unsuccessful  in  achieving  lasting  compliance  with  the  Act  and 
its  requirements.  The  injunctive  remedy  enables  the  court  to  require 
affirmative  corrective  measures,  for  instance,  which  may  be  broader  in 
scope  than  mere  correction  of  a  specific  violation. 

POSTING   REQUIREMENT 

The  Senate  bill  and  the  House  amendment,  which  adopts  Section 
107  of  the  Coal  Act,  contained  the  same  provisions  requiring  the  post- 
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ing  of  notices,  orders  and  decisions,  except  that  the  Senate  bill  also 
required  the  posting  of  citations,  and  that  all  such  postings  by  opera- 
tors be  for  a  period  of  not  less  than  30  days.  The  House  amendment 
contained  no  such  minimum  posting  period. 

The  conference  substitute  conforms  to  the  House  amendment,  with 
a  conforming  technical  amendment. 

PENALTIES 

The  Senate  bill  and  the  House  amendment  provided  for  a  civil 
penalty  of  not  more  than  $10,000  for  each  violation  of  the  Act  or  a 
standard  promulgated  thereunder.  The  House  amendment  provided 
that  each  occurrence  of  a  violation  of  a  standard  constitute  a  separate 
offense.  The  Senate  bill  did  not  so  provide. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  provided  a  discretionary  penalty  of  not  more  than 
£1.000  per  day  for  each  day  beyond  the  abatement  period  in  which  a 
violation  continued  unabated.  The  House  amendment  contained  no 
such  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  provided  that  when  an  operator  violated  a  provision 
of  the  act  or  a  standard,  any  director,  officer,  or  agent  of  the  operator 
who  knowingly  authorized,  ordered  or  carried  out  such  violation  could 
himself  be  liable  for  the  civil  or  criminal  sanction.  The  House  amend- 
ment contained  a  similar  provision  (section  109(c)  of  the  Coal  Act), 
except  that  it  excluded  such  liability  for  penalties  pursuant  to  section 
100(a)  of  the  Coal  Act  (equivalent  to  section  111(a)  of  the  Senate 
bill)  and  penalties  based  upon  the  discrimination  against  miners. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  and  the  House  amendment  both  contained  provisions 
for  identical  criminal  penalties  against  operators  who  knowingly  vio- 
lated the  Act.  or  any  rule,  order  or  regulation  promulgated  there- 
under (Senate  bill)  or  any  standard  or  order  (House  amendment). 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  provided  a  criminal  sanction  of  not  more  than  $1,000 
or  6  months  imprisonment,  or  both,  for  persons  convicted  of  giving 
advance  notice  of  any  inspection.  The  House  amendment  contained 
no  such  sanction. 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  which  excludes  the  applicability  of  this  section  in  cases 
where  advance  notice  of  an  inspection  is  authorized  by  the  statute. 

The  Senate  bill  and  the  House  amendment  contained  identical  pro- 
visions imposing  criminal  sanctions  in  cases  of  false  statements 
and  certification,  except  that  the  Senate  bill,  consistent  with  the  cor- 
responding criminal  provisions  of  the  U.S.  Code,  provided  for  a 
maximum  penalty  of  $10,000  or  five  years  imprisonment,  or  both. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  provided  a  civil  penalty  of  not  more  than  $10,000 
for  each  instance  of  violation  of  a  posting  requirement  prescribed 
under  the  Act.  The  House  amendment  contained  no  such  sanction. 

The  conference  substitute  does  not  include  the  Senate  provision. 

The  Senate  bill  and  the  House  amendment  both  contained  criminal 
sanctions  against  individuals  who  sell,  distribute  or  introduce  into 
commerce,  equipment  improperly  represented  as  complying  with  the 
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provisions  of  the  Act  or  regulations  or  specifications  of  the  Secretary. 
The  penalty  in  the  Senate  bill  was  not  more  than  $25,000  or  1  year 
imprisonment  or  both.  In  the  House  amendment,  the  penalty  was  hot 
more  than  $10,000.  6  months  imprisonment,  or  both. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  provided  that  the  independent  Mine  Safety  and 
Health  Review  Commission  would  have  the  authority  to  assess  all  civil 
penalties,  based  on  proposals  made  by  the  Secretary.  The  Secretary,  in 
making  his  proposals,  would  rely  on  a  summary  review  of  information 
available  to  him,  and  need  not  make  findings  of  fact.  In  assessing 
civil  penalties,  the  Commission  would  consider  the  gravity  of  the  viola- 
tion, the  good  faith  of  the  person  charged,  the  history  of  previous 
violations,  and  the  size  of  the  busine>s  being  charged. 

The  House  amendment,  adopting  Section  100(a)  (1)  and  (3)  of  the 
Coal  Act,  provided  that  the  Secretary  assess  civil  penalties,  after  the 
charged  person  is  afforded  the  opportunity  for  a  public  hearing.  (The 
Senate  bill  also  required  such  a  hearing.)  The  criteria  upon  which  the 
Secretary  was  t<>  aODOOB  a  civil  penalty  were  similar  to  those  provided 
in  the  Senate  bill,  plus  (i)  the  negligence  of  the  operator,  and  (ii)  the 
effect  on  the  operator's  ability  to  continue  in  busiie 

The  conference  substitute  conforms  to  the  Senate  bill,  with  an 
amendment  incorporating  the  six  criteria  contained  in  the  House 
amendment  in  lieu  of  the  four  in  the  Senate  bill:  which  criteria  shall 
be  those  upon  which  the  Secretary  shall  propose  a  civil  penalty  and 
the  Commission  shall  assess  such  penalty. 

The  Senate  bill  provided  that  civil  penalties  accrue  to  the  United 
States  and  may  be  recovered  in  cases  which  have  become  final  in  a 
civil  collection  action  in  district  court  by  the  Secretary.  Interest  in  the 
amount  of  8%  per  annum  was  to  accrue  after  thirty  days  following  the 
final  order  of  the  Secretary,  the  Commission  or  the  court.  These  pro- 
visions, which  were  not  contained  in  the  House  amendment,  were  in- 
tended to  simplify  and  expedite  collection  of  civil  penalties.  The 
House  amendment  adopted  the  current  collection  provisions  of  sec- 
tion 109(a)  (4)  of  the  Coal  Act.  Under  that  procedure,  if  the  person 
against  whom  the  penalty  was  assessed  failed  to  pay  the  penalty,  the 
Secretary  had  to  pursue  penalty  matters  in  the  district  court.  The  court 
then  was  required  to  consider  and  determine  tie  novo,  all  relevant 
issues,  except  issues  of  fact  which  were  or  could  have  been  litigated  in 
the  administrative  proceedings;  and  upon  request,  issues  of  fact  in 
dispute  were  to  be  submitted  to  a  jury. 

Under  the  Senate  bill,  in  contested  civil  penalty  cases,  the  appropri- 
ate judicial  review  was  to  be  in  the  circuit  court,  based  on  a  record  re- 
view. There  was  no  right  to  a  jury  determination  of  contested  facts, 
and  the  factual  determinations  of  the  Commission  were  to  be  conclu- 
sive if  supported  by  substantial  evidence  on  the  record  as  a  whole. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  prohibited  the  compromise,  settlement,  or  mitiga- 
tion of  contested  civil  penalties  without  the  express  approval  of  the 
Commission  or  court,  as  appropriate.  The  House  amendment  con- 
tained no  such  limitation  on  the  settlement  of  proposed  civil  penalties. 

The  conference  substitute  conforms  to  the  Senate  bill. 
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ENTITLEMENT    OF    M1NEKS 

The  Senate  bill  and  the  House  amendment  (which  adopts  section 
110(a)   of  the  Coal  Act)   contained  substantially  similar  provisions 
for  the  payment  of  miners  idled  because  of  the  issuance  of  a  with- 
drawal order.  Under  these  provisions,  miners  receive  pay  for  the 
balance  of  the  shift,  or  4  hours  (whichever  is  less)  for  time  lost  due 
to  any  withdrawal  order,  irrespective  of  whether  or  not  the  with- 
drawal order  was  the  result  of  the  failure  of  the  operator  to  comply 
with  the  Act  or  its  requirements.  The  Senate  bill  also  stipulated  that 
miners  have  such  entitlement  "regardless  of  the  result  of  any  review 
of  such  order."  The  House  amendment  contained  no  such  language. 
Miners  were  also  to  be  entitled  to  pay  for  the  period 
such  mine  was  closed,,  or  no  more  than  one  week,   in  the 
event  the  withdrawal  order  was  the  result  of  a  failure 
of  the  operator  to  comply  with  a  mandatory     health     or 
safety  standard,   its  requirements,  after     the     parties 
had  been  afforded  the  opportunity  for  a  hearing  on  the 
question.   The  Senate  bill  provided  for  expedited  hear- 
ings in  such  cases,  and  further  provided  that  the  Com- 
mission have  the  authority  to  order  such  payment  upon 
the  filing  of  a  complaint  by  a  miner  or  his  represen- 
tative.  The  House  amendment  did  not  so  provide. 

Under  both  versions,  where  an  operator  failed  to  withdraw  miners 
after  the  issuance  of  a  withdrawal  order,  the  miners,  who  worked 
despite  the  order  were  entitled  to  their  compensation  for  such  work, 
and  the  compensation  they  would  have  been  entitled  to  under  this 
section  if  they  had  in  fact  been  withdrawn. 
The  conference  substitute  conforms  to  the  Senate  bill. 

ADMINISTRATIVE    PROVISIONS 

The  Senate  bill  authorized  and  directed  the  Secretary  of  Labor  to 
administer  the  provisions  of  this  bill  through  a  Mining  Enforcement 
and  Safety  Administration  established  in  the  Department  of  Labor, 
and  authorized  the  Assistant  Secretary  of  Labor  for  Mine  Safety  and 
Health  to  appoint,  subject  to  the  civil  service  laws,  such  officers  and 
employees  as  he  may  deem  necessary.  The  House  amendment^  con- 
tained no  such  provision,  although  both  the  Senate  bill  and  the  House 
amendment  specifically  established  an  agency  within  the  Labor  De- 
partment to  be  headed  by  an  Assistant  Secretary  of  Labor. 

The  conference  substitute  does  not  contain  the  Senate  provision  since 
the  conferees  deemed  it  to  be  redundant  to  authority  contained  else- 
where in  the  conference  substitute. 

The  Senate  bill  authorized  the  Solicitor  of  Labor  to  appear  for  and 
represent  the  Secretary  in  all  civil  litigation  arising  under  this  Act 
except  for  litigation  before  the  Supreme  Court.  The  House  amend- 
ment similarly  provided  that  attorneys  appointed  by  the  Secretary 
may  represent  him  in  matters  in  the  courts  relating  to  the  enforcement 
of  the  Act,  subject  to  the  direction  and  control  of  the  Attorney  General. 

The  conference  substitute  conforms  to  the  Senate  bill  with  an 
amendment  providing  that  such  litigation  shall  be  subject  to  the  con- 
trol of  the  Attorney  -General.  However,  to  insure  that  the  positions  and 
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postures  taken  in  federal  courts  by  the  Department  of  Labor  are  con- 
sistent with  overall  federal  policy,  the  conference  substitute  authorizes 
the  Attorney  General  to  direct  and  control  court  litigation  pursuant  to 
this  Act. 

INDEPENDENT    MINE    SAFETY    AND    HEALTH    REVIEW    COMMISSION 

The  Senate  bill  established  a  Federal  Mine  Safety  and  Health  Re- 
view Commission,  to  be  composed  of  five  members,  to  be  appointed  by 
the  President,  with  the  advice  and  consent  of  the  Senate.  The  terms 
were  to  be  for  6  years,  except  that  initial  appointments  were  to  be  for 
staggered  terms.  The  President  was  to  designate  one  member  as 
Chairman. 

The  Senate  bill  further  provided  that  the  Chairman  be  the  chief 
administrative  officer  of  the  Commission,  and  that  the  Commission 
be  authorized  to  appoint  such  employees  as  may  be  necessary.  Adminis- 
trative Law  Judges  of  the  Department  of  the  Interior  currently  as- 
signed to  the  Office  of  Hearings  and  Appeals  at  Arlington,  Virginia 
were  to  be  automatically  transferred  in  grade  to  the  Commission, 
except  that  the  chief  Administrative  Law  Judge  was  to  have  the  option 
of  transferring  as  an  Administrative  Law  Judge  in  the  same  grade 
and  status  as  the  other  Administrative  Law  Judges.  Administrative 
law  judges  assigned  to  the  western  facilities  of  the  Interior  Depart- 
ment Office  of  Hearings  and  Appeals  who  heard  mine  safety  and  health 
cases  also  had  the  option  of  transferring,,  without  loss  of  grade  to  the 
Commission.  The  Commission  also  had  the  authority  to  appoint  such 
additional  Administrative  Law  Judges  as  it  deemed  necessary. 

The  Senate  bill  further  authorized  the  Commission  to  delegate  all 
of  its  powers  to  any  group  of  three  or  more  of  its  members,  and  two 
members  of  any  such  group  would  constitute  a  quorum. 

The  House  amendment  did  not  create  a  Federal  Mine  Safety  and 
Health  Review  Commission. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  required  that  Administrative  Law  Judges  hear  and 
decide  any  matter  assigned  and  make  a  decision  which  would  con- 
stitute a  final  disposition  of  the  proceeding.  Any  such  decision  of  the 
Administrative  Law  Judge  would  become  the  final  decision  of  the 
Commission  40  days  after  its  issuance  unless,  within  such  period,  the 
Commission  directed  that  such  decision  be  reviewed. 

Review  of  the  Administrative  Law  Judges'  decisions  would  be  at  the 
discretion  of  the  Commission  and  be  granted  on  the  vote  of  two  Com- 
missioners present.  Adversely  affected  or  aggrieved  persons  could  file 
petitions,  for  review  with  the  Commission  within  30  days  of  the  final 
order  of  the  Administrative  Law  Judge,  only  on  the  grounds  that 
(I)  a  finding  or  conclusion  of  material  fact  was  not  supported  by 
substantial  evidence,  (II)  a  necessary  legal  conclusion  was  erroneous, 
(III)  the  decision  was  contrary  to  law,  rules  or  decisions  of  the  Com- 
mission, (IV)  a  substantial  question  of  law,  policy  or  discretion  was 
involved,  or  (V)  a  prejudicial  procedural  error  was  committed.  No 
assignment  of  error  could  be  made  on  the  basis  of  a  question  of  law  or 
fact  upon  which  the  Administrative  Law  Judge  did  not  have  the 
opportunity  to  pass. 
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The  Commission  also  had  the  authority  to  review  any  decision  of 
an  Administrative  Law  Judge  on  its  own  initiative,  by  a  vote  of  two 
Commissioners  present  and  voting,  and  on  the  grounds  that  the  de- 
cision was  contrary  to  law  or  policy,  or  that  a  novel  question  had  been 
presented. 

Review  by  the  Commission  would  be  on  the  record. 

The  House  amendment  did  not  establish  the  Commission.  The  pro- 
cedures for  administrative  review  in  the  current  Coal  Act,  which  were 
adopted  by  the  House  amendment  contained  no  provision  governing 
the  review  by  the  Secretary  of  the  decisions  of  the  Administrative  Law 
Judges. 

Under  the  Coal  Act,  review  by  the  Secretary  was  solely  a  matter  of 
discretion,  but  the  current  Coal  Act  specified  no  basis  for  the  exercise 
of  that  discretion.  The  Coal  Act  also  provided  no  specific  period  of 
time  within  which  the  decision  of  an  Administrative  Law  Judge  could 
become  the  final  and  enforceable  agency  action,  if  not  reviewed. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  authorized  the  Commission  or  its  administrative 
law  judges  to  compel  the  attendance  and  testimony  of  witnesses  and 
the  production  of  evidence  by  deposition  in  any  proceeding  before 
them.  Witnesses  were  to  be  paid  fees  and  mileage,  and  the  district 
courts  of  the  United  States  would  have  jurisdiction  in  cases  of  con- 
tumacy or  refusal  of  any  person  to  appear  or  testify.  The  House  amend- 
ment contained  no  such  provisions. 

The  conference  substitute  conforms  to  the  Senate  bill. 

AUTHORIZATION    OF    APPROPRIATION 

The  Senate  bill  authorized  such  funds  as  may  be  necessary  to  enrry 
out  the  provisions  of  the  enforcement  and  administrative  title  of  the 
Act.  The  House  amendment  contained  no  such  authorization. 

The  conference  substitute  conforms  to  the  Senate  bill. 

MANDATORY    TTEAETII    AND    SAFETY    TRAINING    AND    MINE    RESCUE    TEAMS 

The  Senate  bill  contained  a  provision  requiring  the  Secretary  to, 
within  180  days  of  the  effective  date  of  this  bill,  promulgate  regulations 
with  respect  to  the  safety  and  health  training  of  miners.  Each  operator 
would  have  a  safety  and  health  training  plan,  approved  by  the  Secre- 
tary, which  would  provide  new  underground  miners  with  no  less  than 
40  hours  of  training,  new  surface  miners  with  no  less  than  24  hours  of 
training,  and  all  miners  with  at  least  8  hours  of  annual  retrnining.  Any 
miner  reassigned  to  a  new  task  would  be  provided  with  training  in  the 
safety  and  health  aspects  of  his  new  assignment.  Safety  and  health 
training  would  be  provided  at  the  expense  of  the  operator,  and  during 
normal  working  hours.  Miners  would  be  paid  their  normal  rate  of  com- 
pensation for  such  time  spent  in  training,  and  new  miners  would  be 
paid  their  starting  wage  rate.  If  such  training  was  given  away  from 
the  mine,  miners  would  also  be  compensated  for  their  expenses. 

Operators  would  certify  that  ench  miner  received  the  requisite  train- 
ing. Training  certificates  would  be  provided  to  each  miner,  and  a  copy 
of  each  certificate  shall  be  maintained  at  the  mine.  When  a  miner 
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loft  tho  operator's  employ,  tho  training  certificate  would  be  provided 
to  tho  minor. 

The  Secretary  would  also  publish  standards  for  safety  and  health 
training  of  mine  construction  workers. 

Within  180  days  after  tho  effective  date  of  this  bill,  the  Secret ary 
was  required  to  promulgate  regulations  providing  that  mine  rescue 
teams  shall  be  available  at  tho  expense  of  the  operator  at  each  under- 
ground mine. 

Tho  House  amendment  contained  no  mandatory  provisions  relative 
to  mine  rescue  teams  of  safety  and  health  training  of  miners,  except 
for  section  50-2  of  the  Coal  Act.  which  authorizes  the  Secretary  to 
assist  operators  in  developing  training  programs,  but  which  does  not 
require  that  such  training  be  provided  to  miners,  and  which  was  carried 
forward  under  both  tho  Senate  bill  and  the  House  amendment. 

The  conference  substitute  conforms  to  the  Senate  bill,  but  with  cer- 
tain amendments  which  are  intended  to  clarify  the  requirements  of 
this  section.  The  amended  version  requires  that  tho  training  for  new 
underground  and  surface  minors  be  mandated  only  whore  the  miner 
has  had  no  previous  work  experience  in  underground  or  surface  min- 
ing, respectively.  The  conference  substitute  also  requires  that  the  train- 
ing for  miners  who  are  reassigned  a  new  task  need  only  be  provided  if 
that  minor  has  had  no  work  experience  at  that  now  task.  The  conferees 
intend  that  the  Secretary  will,  by  regulation,  establish  tho  minimum 
amount  of  previous  experience  which  will  be  necessary  before  a  miner 
will  be  considered  to  have  had  previous  work  experience  suf- 
ficient to  obviate  the  need  for  further  safety  and  health  training.  For 
example,  if  a  miner  has  had  only  a  few  days  of  underground  mining 
experience,  that  experience  shall  not  bo  considered  "mining experience'' 
for  the  purpose  of  excusing  tho  operator  from  providing  such  miner 
with  the  training  required  by  this  section.  A  rule  of  reason  is  expected, 
consistent  with  tho  conferees'  intention  that  all  miners  have  sufficient 
knowledge  and  skills,  whether  through  experience  or  through  formal 
training,  to  understand  and  cope  with  the  hazards  of  this  most  danger- 
ous occupation. 

The  conference  substitute  contains  an  amendment  which  requires 
the  Secretary's  regulations  dealing  with  mandatory  health  and  safety 
training  to  provide  that  to  the  extent  practicable,  the  formal  training 
required  of  miners  include  a  period  to  be  conducted  in  circumstances 
which  as  closely  as  possible  duplicate  actual  underground  or  surface 
mining  facilities.  The  conferees  were  impressed  by  testimony  re- 
ceived by  both  the  Senate  and  the  House  subcommittees  relating 
some  operator  training  programs  which  included  extensive  train- 
ing in  simulated  mining  facilities,  including  nonoperating  sections 
of  actual  underground  or  surface  mines.  It  is  the  conferees'  belief 
that  training  in  such  facilities  is  vastly  more  beneficial  to  the 
understanding  of  miners  of  the  dangers  which  they  will  confront 
than  classroom  training,  and  the  conference  substitute  requires 
that  the  Secretary's  regulations  require  such  training  facilities  to 
the  extent  practicable.  The  conferees  also  recognize  and  endorse 
training  under  actual  production  conditions  where  such  conditions 
may  be  essential  to  the  training  experience.  The  conferees  state 
their    intention,    however,    that   while    training   in   mock   mine    fa- 
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cilities,  in  non-working  sections,  or  in  actual  production  conditions 
be  encouraged,  "on-the-job  training"  is  not  contemplated.  The  con- 
ferees are  aware  that  many  small  operators  may  find  it  beyond  their 
individual  capabilities  to  provide  such  training  facilities,  and  that 
therefore,  each  operator  should  not  be  independently  required  to  main- 
tain such  training  facilities. 

The  conferees  recognize  miner  training  may  strain  the  financial  re- 
sources of  many  small  operators.  While  the  conference  substitute  does 
not  exclude  such  operators  from  the  requirement  that  Secretary  ap- 
proved training  programs  be  made  available  by  operators,  the  confer- 
ees anticipate  that  the  Secretary,  the  States  and  the  mining  industry 
will  be  resourceful  in  securing  means  for  small  operators  to  provide 
this  essential  training. 

The  conferees  are  encouraged  by  the  programs  maintained  in  some 
mining  States,  in  which  the  State  trains  miners  and  certifies  them  as 
eligible  for  mine  employment.  The  conferees  view  such  programs  as  a 
most  efficient  way  for  such  training  to  be  given  to  the  employees  of 
small  operators.  The  conferees  encourage  the  further  development  of 
such  training  programs  in  the  States.  Toward  this  end,  the  conferees 
expect  the  Secretaries  to  establish  a  priority  for  the  use  of  the  grants 
to  States,  provided  by  section  503  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  to  encourage  the  development  of  such  training 
programs  in  the  mining  States,  and  to  fully  use  the  authority  con- 
tained in  section  502  to  assist  small  operators. 

Industry  groups  are  encouraged  to  pool  their  resources  in  order  to 
efficiently  provide  such  training  for  their  member  operators.  Local 
community  colleges  should  be  encouraged  to  establish  training  pro- 
grams which  would  meet  the  requirements  of  this  section.  The  con- 
ferees expect  the  Secretary  to  maintain  a  flexible  approach  in  ap- 
proving such  training  programs  as  complying  with  the  operator's 
training  requirements. 

Finally,  the  conference  substitute  contains  an  amendment  to  the 
Senate  bill,  dealing  with  the  requirement  that  operators  of  under- 
ground mines  provide  that  mine  rescue  teams  be  available  to  their 
mines  in  case  of  accident  or  disasters.  The  language  of  the  conference 
substitute  requiring  that  rescue  teams  be  available  "to"  each  under- 
ground mine  is  to  make  clear  the  intention  of  the  conferees  that  each 
underground  mine  operator  is  not  necessarily  required  to  establish  and 
equip  a  mine  rescue  team  at  his  mine ;  but  rather,  that  operators  may 
also  meet  this  requirement  by  entering:  into  contractual  or  cooperative 
agreements  which  insure  the  availability  of  such  a  team  to  their  mine. 

AMENDMENTS     WITH     RESPECT     TO     INTERIM     MANDATORY     HEALTH     AND 
SAFETY    STANDARDS 

The  Senate  bill  rewrote  the  reference  to  concentrations  of  respirable 
dust,  to  eliminate  the  reference  to  the  MRE  device  contained  in  section 
202(e)  of  the  Coal  Act,  and  eliminated  a  definition  of  respirable  dust 
contained  in  section  318  (k)  of  the  Coal  Act  in  order  to  eliminate  ap- 
parently conflicting  definitions  of  respirable  dust  which  have  threat- 
ened to  interfere  with  the  civil  penalty  enforcement  of  the  dust  sam- 
pling program  established  in  Section  202  of  the  Coal  Act.  The  House 
amendment  did  not  make  these  changes. 
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The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  made  certain  technical  changes  to  sections  301(a) 
and  301(b)  of  the  Coal  Act  to  reflect  the  renumbering  of  the  Sections 
of  Title  I  accomplished  by  the  Senate  bill,  and  to  reflect  the  change  of 
definition  of  "Secretary"  to  mean  the  Secretary  of  Labor. 

The  Senate  bill  further  deleted  Section  301  (c)  of  the  Coal  Act,  since, 
under  the  Senate  bill,  the  authority  to  grant  variances  from  existing 
standards  was  established  in  title  I,  and  was  applicable  to  all  mines. 

The  Senate  bill  also  deleted  section  301(d)  of  the  Coal  Act,  as  the 
procedure  stated  therein  are  set  out  in  the  appropriate  sections  of 
title  I  of  the  Senate  bill. 

The  conference  substitute  conforms  to  the  Senate  bill. 

MISCELLANEOUS    PROVISIONS— TRANSFER    MATTERS 

The  Senate  bill  and  the  House  amendment  contained  identical  pro- 
visions regarding  the  transfer  of  functions  from  the  Secretary  of  the 
Interior  to  the  Secretary  of  Labor,  except  that  the  Senate  bill  refer- 
enced the  assignment  of  certain  functions  to  the  Mine  Safety  and 
Health  Review  Commission. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  and  the  House  amendment  contained  substantially 
similar  provisions  concerning  the  carryover  of  existing  safety  arid 
health  standards  under  the  Metal  and  Coal  Acts  as  standards  ap- 
plicable to  metal  and  nonmetallic  mines  and  coal  mines  respectively 
under  this  bill.  The  Senate  bill  nsed  the  term  defined  in  the  Coal  Act, 
"mandatory  health  or  safety  standards";  the  House  amendment  re- 
ferred only  to  "standards".  The  Senate  bill  stated  that  snch  standards 
be  applicable  until  modified,  amended  or  revoked  under  the  provisions 
of  this  bill.  The  House  amendment  more  clearly  specified  that  new 
standards  promulgated  under  this  bill  be  applicable  to  metal  mines 
or  to  coal  mines. 

The  conference  substitute  conforms  to  the  House  amendment,  with 
a  technical  amendment  to  include  the  defined  term,  "mandatory  health 
or  safety  standards". 

The  Senate  bill  and  the  House  amendment  contained  substantially 
similar  provisions  for  the  appointment  of  an  advisory  committee  to 
review  existing  permissive  standards  under  the  Metal  Act.  Based  on 
its  review,  the  Advisory  Committee  was  to  recommend  which  permis- 
sive standards  with  or  without  modification  should  be  published  as 
mandatory  health  or  safety  standards  under  this  bill.  These  provisions 
provided  identical  procedures  for  an  expedited  public  comment  period 
and  promulgation  of  the  final  standards  or  trie  Secretary's  reasons 
for  not  so  doing. 

The  Senate  bill  provided  that  the  advisory  committee  be  appointed 
by  the  Secretary  of  Labor  in  consultation  with  the  Secretary  of  the 
Interior.  The  House  amendment  required  that  the  Secretary  of  Labor 
appoint  the  advisory  committee. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  House  amendment  provided  that  all  interpretations,  regula- 
tions or  instructions  of  the  Secretary  of  the  Interior  or  the  Director 
of  the  Bureau  of  Mines  shall  be  published  in  the  Federal  Register  and 
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continue  in  effect  under  this  bill  until  modified  or  superseded  in  ac- 
cordance with  the  provisions  of  this  Act,  except  those  inconsistent  with 
this  bill  or  any  amendment  made  by  the  bill.  The  Senate  bill  contained 
no  such  provision. 

The  conference  substitute  does  not  contain  the  provision  of  the 
House  amendment,  which  was  deemed  by  the  conferees  to  be  re- 
dundant of  similar  provisions  contained  elsewhere  in  the  conference 
substitute. 

The  Senate  bill  and  the  House  amendment  contained  identical  pro- 
visions with  respect  to  the  transfer  of  unexpended  appropriations,  per- 
sonnel, property,  records,  and  commitments  except  that  the  Senate  bill 
referenced  the  Mine  Safety  and  Health  Review  Commission. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  and  the  House  amendment  contained  the  same  pro- 
visions that  existing  orders,  decisions,  determinations,  rules,  regula- 
tions, permits,  contracts,  certificates,  licenses  and  privileges  in  effect 
on  the  effective  date  of  the  bill  shall  remain  in  effect  until  modified, 
terminated,  superseded,  set  aside,  revoked  or  repealed  by  the  Secretary 
of  Labor,  court  or  operation  of  law ;  except  that  the  Senate  bill  refer- 
enced the  Mine  Safety  and  Health  Review  Commission  or  other  au- 
thorized officials. 

The  conference  substitute  conforms  to  the  Senate  bill. 

Both  the  Senate  bill  and  the  House  amendment  provided  for  the 
continuation  of  proceedings  pending  at  the  time  of  enactment.  The 
Senate  bill  referenced  proceedings  pending  before  any  department, 
agency  or  component  thereof.  The  House  amendment  referenced  pro- 
ceedings pending  before  any  department  or  agency.  The  Senate  bill 
provided  that  such  proceedings  be  continued  before  the  Secretary  of 
Labor  or  the  Commission.  The  House  amendment  provided  that  they 
be  continued  before  the  Secretary  of  Labor. 

The  Senate  bill  provided  that  administrative  actions  continue  to  be 
made  as  if  this  section  had  not  been  enacted  until  modified,  terminated, 
superseded,  revoked  or  terminated  by  the  Secretary  of  Labor,  the 
Commission,  or  the  courts.  The  House  amendment  did  not  reference 
the  Commission. 

The  Senate  bill  provided  that  nothing  prohibit  the  discontinuance 
or  modification  of  any  proceeding  under  the  same  terms  and  condi- 
tions as  if  this  section  had  not  been  enacted.  The  House  amendment 
did  not  so  provide. 

The  Senate  bill  authorized  the  Director  of  the  Office  of  Management 
and  Budget,  in  coordination  with  the  Secretaries  of  the  Interior  and 
Labor  to  make  necessary  determinations  with  respect  to  the  transfer 
of  personnel,  property  and  appropriations  in  connection  with  the 
functions  transferred  by  this  Act.  The  House  amendment  did  not  con- 
tain this  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

MINE    SAFETY    AND    HEALTH    ADMINISTRATION 

The  Senate  bill  established  a  Mining  Enforcement  and  Safety  Ad- 
ministration within  the  Department  of  Labor,  headed  by  an  Assistant 
Secretary  for  Mine  Safety  and  Health,  to  carry  out  the  Secretary  of 
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Labors  functions  under  the  Mine  Safety  and  Health  Amendments  Art 
of  1977.  The  House  amendment  created  a  Mine  Safety  and  Health 
Administration,  also  to  be  headed  by  an  Assistant  Secretary  of  Labor, 
to  carry  out  the  functions  of  the  Secretary  of  Labor  under  the  Mine 
Safety  and  Health  Act  of  1977. 

The  conference  substitute  conforms  to  the  House  amendment,  with 
an  amendment  authorizing  the  Secretary  to  appoint  such  officers  and 
employees,  subject  to  the  civil  service  laws,  as  may  be  necessary,  and  to 
assign  their  duties  and  responsibilities. 

The  Senate  bill  established  the  pay  levels  of  the  Chairman  and  Mem- 
bers of  the  Mine  Safety  and  Health  Review  Commission,  and  estab- 
lished the  principal  office  of  the  Commission  in  the  District  of  Colum- 
bia. The  House  amendment  did  not  contain  these  provisions.  Both  the 
Senate  bill  and  the  House  amendment  established  the  pay  level  of  the 
Assistant  Secretary  of  Labor  for  Mine  Safety  and  Health. 

The  conference  substitute  adopts  the  provision  of  the  Senate  bill. 

Mix  T.I.I. ANKOIS     PROVISIONS 

The  Senate  bill  provided  authority  for  the  Secretary  of  the  Interior 
or  the  Secretary  of  IIKW  to  conduct  evaluation-  of  the  hazards  found 
in  mines  upon  the  request  of  operator-  or  representatives  of  miners, 
and  to  provide  the  results  of  such  evaluations  to  operators  or  the  repre- 
sentatives of  miners.  The  House  amendment  did  not  contain  this 
authority. 

The  conference  substitute  adopts  the  provision  of  the  Senate  bill. 

The  Senate  bill  contained  a  technical  amendment  to  section  501(c) 
of  the  Coal  Act.  which  reflected  the  change  in  definition  of  "Secre- 
tary"' to  mean  the  "Se  Tetary  of  Labor".  This  amendment  provided 
that  the  authority  to  make  grants  and  contracts  in  connection  with 
the  research  functions  to  be  performed  by  the  Secretaries  of  the  In- 
terior and  HEW  shall  also  rest  with  the  Secretaries  of  the  Interior  and 
HEW  except  that  they  perform  these  functions  in  coordination  with 
the  Secretary  of  Labor.  The  House  amendment  did  not  contain  this 
provision. 

The  conference  substitute  contains  the  provision  of  the  Senate  bill. 

The  Senate  bill  and  the  House  amendment  increased  the  authoriza- 
tion for  mine  safety  research  from  an  annual  maximum  of  $30  million 
to  $60  million.  The  Senate  bill  authorized  this  sum  to  the  Secretary 
of  the  Interior,  consistent  with  the  assignment  of  mine  safety  research 
responsibilities  to  the  Secretary  of  the  Interior.  The  House  amendment 
authorized  this  sum  to  the  Secretary  of  Labor. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  added  a  requirement  that  the  Secretary  of  Labor 
compile  accurate  statistics  on  work  injuries  and  illnesses  occurring 
in  mines  subject  to  the  Act.  The  House  amendment  did  not  contain 
this  provision,  but  did  carry  over  the  requirement  of  Section  111(b) 
of  the  Coal  Act,  authorizing  the  Secretary  to  require  that  reports 
be  made  by  operators  and  authorizing  the  Secretary  to  from  time  to 
time  analyze,  compile  and  publish  such  information,  and  of  section 
511(a)  of  the  Coal  Act,  requiring  the  filing  of  reports  by  the 
Secretary. 
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The  conference  substitute  does  not  contain  this  provision  of  the 
Senate  bill. 

The  Senate  bill  authorized  the  Secretary  of  Labor,  in  coordination 
with  the  Secretary  of  HEW  to  make  grants  to  States  to  assist  the 
States  in  developing  certain  Stae  programs.  The  House  amendment 
required  that  in  approving  such  grant  requests,  the  Secretary  of 
Labor  coordinate  with  the  Secretary  of  HE"\V  and  the  Secretary  of 
the  Interior. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  required  that  in  selecting  persons  as  mine  inspectors, 
the  Secretary  consider  certain  qualifications,  and  in  assigning  inspec- 
tors, the  Secretary  consider  certain  experience  to  the  extent  feasible. 
The  House  amendment  required  that  he  consider  these  qualifications 
and  experience  to  the  maximum  extent  feasible. 

The  conference  substitute  conforms  to  the  House  amendment. 

Both  the  Senate  bill  and  the  House  amendment  contained  identical 
provisions  maintaining  the  National  Mine  Health  and  Safety  Academy 
as  an  agency  of  the  Department  of  the  Interior,  and  describing  the 
responsibilities  of  the  Academy.  The  Senate  bill  listed  as  one  of  the 
functions  of  the  National  Mine  Health  and  Safety  Academy,  the  train- 
ing of  technical  support  personnel  of  the  Mining  Enforcement  and 
Safety  Administration.  The  House  amendment  referred  to  personnel 
of  the  Mine  Safety  and  Heatlh  Administration. 

The  conference  substitute  conforms  to  the  House  amendment. 

The  Senate  bill  authorized  the  Secretary  of  the  Interior  to  appoint 
or  assign  such  officers  and  employees  to  the  National  Mine  Health  and 
Safety  Academy  as  he.  in  his  discretion  deems  necessary.  The  House 
amendment  required  the  Secretary  of  the  Interior  to  appoint  or  assign 
to  the  Academy,  upon  the  Academy's  request,  such  officers  and  employ- 
ees as  the  Director  of  the  Academy  deems  necessary. 

The  conference  substitute  conform?  to  the  Senate  bill. 

The  Senate  bill  amended  section  7(b)  (5)  of  the  Small  Business  Act 
(15  U.S.C.  636(b)(5))  to  expand  the  availability  of  small  business 
loans  to  operators  of  all  mines  who  mav  qualify,  who  may  need  such 
loans  to  comply  with  the  standards  established  or  promulgated  by  this 
bill.  The  House  amendment  did  not  obtain  this  provision,  reflecting 
the  1974  Amendments  to  the  Small  Business  Act.  which  deletes  refer- 
ences to  the  Federal  Coal  Mine  Health  and  Safety  Act. 

The  conference  substitute  does  not  contain  the  provision  of  the  Sen- 
ate bill. 

The  Senate  bill  repealed  section  405  of  Public  Law  93-153  (43 
U.S.C.  1456a)  which  creates  the  office  of  Head  of  the  Mining  En- 
forcement and  Safety  Administration.  The  House  amendment  did  not 
contain  this  provision. 

The  conference  substitute  conforms  to  the  Senate  bill. 

The  Senate  bill  provided  that  the  changes  made  will  become  effec- 
tive on  July  1.  197S,  unless  otherwise  provided,  and  authorizes  the 
Secretaries  of  Labor  and  Interior  to  establish  such  rules  and  regula- 
tions as  may  be  necessary  to  effect  the  efficient  transfer  of  responsibili- 
ties between  the  two  Secretaries.  The  House  amendment  became  ef- 
fective ninety  days  after  enactment,  and  authorized  only  the  Secretarv 
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of  Labor  to  establish  rules  a'nd  regulations  necessary  to  the  efficient 
transfer  of  functions. 

The  Senate  bill  provided  that  the  changes  in  definition  of  respirable 
dust  made  by  section  202  are  to  become  effective  immediately.  The 
House  amendment  did  not  make  these  changes  in  the  definition  of 
respirable  dust. 

The  conference  substitute  conforms  to  the  House  amendment,  with 
an  amendment  providing  that  the  effective  date  of  the  act  shall  be  120 
days  after  enactment,  except  where  otherwise  provided  in  the  Act; 
and  that  the  revised  definition  of  respirable  dust  shall  become  effective 
upon  enactment.  Tho  conference  substitute  further  provides  that  the 
Secretaries  of  Labor  and  of  the  Interior  shall  establish  rules  concern- 
ing the  transfer  of  responsibilities. 

Carl  D.  Perkins, 
Joseph  M.  Gaydos, 
John  H.  Dent, 
Austin  J.  Murphy, 
Robert  J.  Cornell, 
Leo  C.  Zefferetti, 
Joseph  A.  Le  Fante, 
Michael  O.  Myers, 
Geo.  Miller, 
Ronald  A.  Sarasin, 
John  Buchanan, 
Albert  II.  Qute, 
Managers  of  the  Part  of  the  House. 
Harrison  Williams, 
Jennings  Randolph, 
Claiborne  Pell, 
Gaylord  Nelson, 
Don  Reegle, 
J.  Javtts, 

Richard  Schweiker, 
Robert  T.  Stafford, 
Managers  on  the  Part  of  the  Senate. 
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[From  the  Congressional  Record — House,  Oct.  3,  1977] 

(Pp.  10481-10501) 


Conference  Report  ox  S.  717,  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977 

Mr.  Perkins  submitted  the  following  conference  report  and  state- 
ment on  the  Senate  bill  (S.  717)  to  promote  safety  and  health  in  the 
mining  industry,  to  prevent  recurring  disasters  in  the  mining  industry, 
and  for  other  purposes : 

CONFERENCE  REPORT   (H.  REPT.  NO.  9  5-655) 
$  *****  * 

[Note :  The  text  of  the  conference  report,  only  as  it  was  filed  in  the 
Senate,  appears  on  the  previous  pages.] 

[From  the  Congressional  Record — Senate,  Oct.  6,  1977] 

(Pp.  16466-16467) 


Mine  Safety  and  Health  Act  of  1977 — Conference  Report 

Mr.  Robert  C.  Byrd.  Mr.  President,  on  behalf  of  Mr.  Williams,  I 
submit  a  report  of  the  committee  of  conference  on  S.  717  and  ask  for  its 
immediate  consideration. 

The  Acting  President  pro  tempore.  The  report  will  be  stated. 

The  assistant  legislative  clerk  read  as  follows : 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  717)  to  promote 
safety  and  health  in  the  mining  industry,  to  prevent  recurring  disasters 
in  the  mining  industry,  and  for  other  purposes,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend  to 
their  respective  Houses  this  report,  signed  by  a  majority  of  the 
conferees. 

The  Acting  President  pro  tempore.  Without  objection,  the  Senate 
will  proceed  to  the  consideration  of  the  conference  report. 

(The  conference  report  is  printed  in  the  House  proceedings  of  the 
Record  of  October  3, 1977.) 

Mr.  Williams.  Mr.  President,  I  am  privileged  to  bring  to  the  Senate 
the  conference  report  on  S.  717,  the  Federal  Safety  and  Health  Amend- 
ments Act  of  1977.  As  chairman  of  the  committee  of  conference,  I  wish 
to  commend  mv  fellow  conferees  from  the  Senate  and  especially 
Senator  Randolph  as  well  as  the  leader  of  the  House  conferees,  the 
gentleman  from  Kentucky  (Mr.  Perkins)  and  the  manager  of  the  bill 
in  the  House,  the  gentleman  from  Pennsylvania  (Mr.  Gaydos),  for 
their  dedication  and  commitment  to  improving  the  safety  and  health 
of  our  Nation's  miners. 

Mr.  President,  it  is  time  for  us  to  enact  comprehensive  new  legisla- 
tion for  the  protection  of  our  Nation's  miners.  The  United  States  has 
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one  of  the  worst  mine  safety  and  health  records  of  any  major  mining 
nation.  We  have,  for  too  long,  paid  for  our  energy  and  minerals  in  a 
dreadful  currency  of  human  suffering  and  death. 

However,  this  new  mine  safety  law,  which  we  are  al>out  to  enact,  will 
go  a  long  way  toward  assuring  the  safety  and  health  of  our  miners. 

Our  Nation  is  now  turning  to  the  intensive  development  of  its  energy 
and  natural  resources.  Therefore,  it  is  of  the  utmost  importance  that 
we  act  now  to  provide  for  improved  safety  and  health  conditions. 

Mr.  President,  this  legislation  combines  the  best  features  of  Senate 
bill  717  and  the  House  amendment  to  that  bill.  Most  of  the  much- 
needed  changes  in  procedures  under  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  li)(;9,  which  were  passed  by  the  Senate,  have  been  adopted 
by  the  conferees. 

I  would  like  to  mention  some  of  the  principal  improvements  to  our 
mine  safety  and  health  laws  which  are  accomplished  by  the  conference 
substitute; 

An  expedited  procedure  for  the  development  and  promulgation  of 
standards: 

In  the  past,  standard  making  has  been  slow  and  complicated.  The 
conference  report  will  go  a  long  way  toward  speeding  up  and  st  reamlin- 
ing  this  process.  Time  limits  are  placed  on  each  step  of  the  process  con- 
sistent with  the  need  to  develop  a  complete  understanding  of  the  issues. 
And,  once  the  need  for  a  standard  is  recognized,  it  can  be  developed 
and  promulgated  within  a  reasonable  period  of  time. 

Requirements  for  the  development  of  comprehensive  standards  to 
insure  the  health  of  miners : 

Mining  disasters  grab  the  headlines,  but  thousands  of  miners  also 
suffer  from  diseases  and  illnesses  which  result  from  mining  employ- 
ment. In  the  past,  our  national  effort  has  not  adequately  addressed  the 
problems  of  mining-related  diseases. 

This  conference  report,  therefore,  contains  provisions  insuring  the 
development  of  comprehensive  standards. 

An  independent  mine  safety  and  health  review  commission  to  ad- 
judicate matters  under  the  act : 

In  the  past,  the  Secretary  of  the  Interior  was  given  the  responsibil- 
ity both  for  the  enforcement  of  the  act  and  for  the  administrative 
review  of  enforcement  actions.  Parties  displeased  with  the  Secretary's 
enforcement  actions  could  take  an  appeal  to  the  same  Secretary.  The 
conference  report  adopts  the  provisions  of  the  Senate  bill  which  es- 
tablishes an  independent  commission  to  review  enforcement  actions. 
This  will  insure  fairness  and  due  process,  and  will  also  encourage  the 
development  of  a  sound  and  definitive  body  of  case  law  which  will  en- 
able the  Secretary,  the  miners,  and  the  mining  industry  to  adopt  a 
consistent  course  of  conduct  in  every  case. 

Expedited  procedure  for  the  assessment  and  collection  of  civil  pen- 
alties and  review  of  orders  and  citations : 

Under  the  current  Coal  Act,  the  administrative  procedure  for  the 
assessment  and  collection  of  civil  penalties,  and  for  the  review  of  orders 
and  citations  is  so  complex  and  slow  moving  that  it  often  takes  months 
to  complete  a  case.  This  long  delay  between  the  citation  of  a  violation 
and  the  collection  of  the  penalty  severely  limits  the  effectiveness  of 
penalties.  If  a  penalty  is  to  be  an  effective  inducement  to  compliance 
with  the  act,  it  must  be  proposed,  assessed  and  collected  with  reason- 
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able  promptness.  The  conference  substitute  adopts  many  of  the  pro- 
visions of  the  Senate  bill  and  will  assure  a  fair  and  fast  procedure  for 
review  of  penalties  and  orders. 

Parties  are  provided  every  opportunity  to  obtain  administrative  and 
judicial  review,  yet  the  procedure  is  designed  to  permit  a  final  decision 
as  rapidly  as  possible. 

Mr.  President,  the  conference  substitute  contains  numerous  other 
provisions  which,  in  the  opinion  of  the  conferees  will  result  in  a  vastly 
improved  national  commitment  to  the  safety  and  health  of  our  miners. 
Enforcement  responsibilities  are  assigned  to  the  Secretary  of  Labor. 
There  will  be  a  single  mine  safety  and  health  law  and  a  uniform 
commitment  to  safety  and  health  throughout  the  mining  industry.  A 
minimum  number  of  inspections  of  each  mine  is  mandated  each  year ; 
but  the  Secretary  is  permitted  to  intensify  enforcement  at  problem 
mines.  Xew  sanctions  are  provided  to  deal  with  grave  dangers,  and 
with  chronic  violators  of  the  law. 

I  commend  the  conference  report  to  the  Senate.  The  conferees  have 
put  together  a  comprehensive  bill,  which  will  greatly  improve  our 
mine  safety  and  health  program.  Our  Nation  and  our  Nation's  miners 
and  the  mining  industry  deserve  no  less. 

The  Acting  President  pro  tempore.  The  question  is  on  agreeing  to 
the  conference  report. 

The  conference  report  was  agreed  to. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  move  to  reconsider  the  vote 
by  which  the  conference  report  was  agreed  to. 

Mr.  Baker.  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 


[From  the  Congressional  Record — Senate,  Oct.  17,  1977] 

(Pp.  17244-17245) 
******* 

Correction  of  Enrollment  of  S.  717 

Mr.  Williams.  Mr.  President,  I  send  to  the  desk  a  concurrent  resolu- 
tion and  ask  unanimous  consent  for  its  immediate  consideration. 

The  Acting  President  pro  tempore.  The  concurrent  resolution  will 
be  stated. 

The  legislative  clerk  read  as  follows : 

A  concurrent  resolution  (S.  Con.  Res.  57)  to  correct  the  enrollment  of  S.  717 

The  Acting  President  pro  tempore.  "Without  objection,  the  Senate 
will  proceed  to  its  consideration. 

Mr.  Williams.  Mr.  President,  this  is,  as  it  is  stated,  necessary  to 
correct  some  errors  that  appeared  in  the  conference  report  on  S.  717, 
and  it  is  as  simple  as  that.  All  have  agreed  this  is  necessary  to  correct 
those  errors. 

The  Acting  President  pro  tempore.  The  question  is  on  agreeing  to 
the  concurrent  resolution. 
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The  concurrent  resolution  was  agreed  to,  as  follows : 


Mr.  Williams.  Mr.  President,  I  move  to  reconsider  the  vote  by 
which  the  concurrent  resolution  was  agreed  to. 

Mr.  Robert  C.  Byrd.  I  move  to  lay  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was  agreed  to. 


[The  text  of  S.  Con.  Res.  57  follows :] 
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-w»  s.  CON.  RES.  57 


IN  THE  SEXATE  OF  THE  UXITED  STATES 

October  IT  (legislative  day,  October  11).  1077 

Mr.   "Williams   submitted   the   following  concurrent   resolution;   which  was 
considered  and  agreed  to 


CONCURRENT  RESOLUTION 

To  correct  the  enrollment  of  S.  717. 

1  Resolved  by  the  Senate   (the  House  of  Representatives 

2  concurring),  That  the  Secretary  of  tiie  Senate  is  authorized 

3  and  directed,  in  the  enrollment  of  the  hill  (S.  717)   to  pro- 

4  mote  safety  and  health  in  the  mining  industry,  to  prevent 

5  recurring  disasters  in  the  mining  industry,  and  for  other 

6  purposes,  to  make  the  following  corrections : 

7  (1)    In  section  101(a)    of  the  Federal  Coal  Mine 

8  Health  and  Safety  Act  of  1969,  as  amended  by  section 

9  201  of  the  bill,  insert  "this  section  and  in  accordance 

10  with"  after  "in"  the  second  time  it  appears. 

11  (2)   In  section  101(c)    of  the  Federal  Coal  Mine 
V 
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1  Health  and  Safety  Act  of  19(19,  as  amended  by  section 

2  201  of  the  bill,  strike  "heakh  or". 

3  (:))    In  section   104(h)    of  the  Federal  Coal  Mine 

4  Health  and  Safety  Act  of  19G9,  as  amended  by  section 

5  201  of  the  bill,  strike  "subsections    (b),    (c),  or   (d) " 
(j  and  substitute  "this  <ection". 

7  (4)    In  the  fourth  sentence  of  section  109(d)    of 

8  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969, 

9  as  amended  by  section  201   of  the  bill,  strike  "case," 

10  and  substitute  "case". 

11  (5)    In  section  110(d)    of  the  Federal  Coal  Mine 

12  Health  and  Safety  Act  of  19G9,  as  amended  by  section 

13  201  of  the  bill,  insert  "and  section  107"  immediately 

14  after  "section  104". 

15  (6)    In  section  115(c)    of  the  Federal  Coal  Mine 
1G  Health  and  Safety  Act  of  1909,  as  amended  by  section 

17  201   of  the  bill,  strike  "(g)"  and  substitute  "  (f)  ". 

18  (7)    In  section  202(e)    of  the  Federal  Coal  Mine 

19  Health  and  Safety  Act  of  1909,  as  amended  by  section 

20  202(a)     of    the    bill,    strike    "means"    and    substitute 

21  "mean". 

22  (8)    In  section  301(b)  (1)    of  the  bill,  strike  "or 

23  other". 

24  (9)  In  section  301  (b)  (2)  of  the  bill,  strike  "under 
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3 

1  section    101   of  the   Federal  Mine   Safety  and  Health 

2  Act  of  1977.". 

3  (10)     (A)    In  section  302(a)    of  the  bill,  strike 

4  "Amendments",  and   (B)   strike  "Mining  Enforcement 

5  and  Safety"  and  substitute  "Mine  Safety  and  Health". 

6  (11)    In   section   303(a)  (5)    of   the   bill,   strike 

7  "last"  and  substitute  "first". 

8  (12)    In  section  305  of  the  bill,   strike  "Health 

9  and  Safety"  and  substitute  "Safety  and  Health". 
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[From  the  Congressional  Record — House,  Oct.  27,  1977] 

(Pp.  11662-11668) 


Conference  Report  on  S.  717,  Federal  Mine  Safety  and  Health 
Amendments  of  Act  of  1977 

Mr.  Perkins.  Mr.  Speaker,  I  call  up  the  conference  report  on  the 
Senate  bill  (S.  717)  to  promote  safety  and  health  in  the  mining  indus- 
try, to  prevent  recurring  disasters  in  the  mining  industry,  and  for 
other  purposes,  and  ask  unanimous  consent  that  the  statement  of  the 
managers  be  read  in  lieu  of  the  report. 

The  Clerk  read  the  title  of  the  Senate  bill. 

The  Speaker  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Kentucky  ? 

There  was  no  objection. 

(For  conference  report  and  statement,  see  proceedings  of  the  House 
of  October  3, 1977.) 

Mr.  Perkins  (during  the  reading).  Mr.  Speaker,  I  ask  unanimous 
consent  to  dispense  with  further  reading  of  the  statement. 

The  Speaker  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Kentucky  I 

There  was  no  objection. 

The  Speaker  pro  tempore.  The  gentleman  from  Kentucky  (Mr. 
Perkins)  will  be  recognized  for  30  minutes,  and  the  gentleman  from 
Connecticut  (Mr.  Sarasin)  will  be  recognized  for  30  minutes. 

The  Chair  recognizes  the  gentleman  from  Kentucky  (Mr.  Perkins). 

Mr.  Perkins.  Mr.  Speaker.  I  yield  myself  7  minutes. 

Mr.  Speaker,  there  is  much  in  this  conference  report  that  can  and 
should  be  applauded.  For  those  of  us  who  are  closely  identified  with 
attempting  to  bring  safer  and  more  healthful  working  conditions  to 
our  Nation's  coal  miners,  however,  this  legislation  really  reflects  two 
chief  accomplishments : 

First.  It  affords  to  metal  and  nonmetal  miners  the  same  health  and 
safety  protections  that  have  been  available  since  1969  to  coal  miners; 
and 

Second.  It  draws  from  the  tragic  1976  disaster  at  the  Scotia  Coal 
Mine  in  eastern  Kentucky,  which  resulted  in  the  needless  and  out- 
rageous loss  of  26  coal  miners. 

I  will  leave  it  to  my  colleagues  to  amplify  on  the  protections  this 
legislation  will  bring  to  metal  and  nonmetal  miners,  and  will  confine 
my  own  brief  remarks  to  the  mining  I  know  best — coal  mining — and 
to  the  lessons  of  Scotia  that  are  now  embodied  in  this  new  law. 

On  June  9,  1977,  an  experienced  coal  miner,  Mr.  Basil  Holbrooke 
of  Big  Stone  Gap,  Va.,  appeared  before  our  committee  to  testify  as 
to  his  knowledge  of  the  Scotia  disaster.  Mr.  Holbrooke  worked  for  the 
Scotia  Coal  Co.  for  7  years.  He  had  the  good  sense  to  quit  that  employ- 
ment in  1969  because,  as  he  stated  to  us : 

I  was  afraid  of  my  own  life.  I  mean  there  was  going  to  be  an  explosion,  and 
I  knew  it.  It  may  take  two  weeks,  three  weeks,  a  year,  two  years,  three  years,  but 
it  is  going  to  go.  It  is  going  and  it  did  happen. 

Basil  Holbrooke  told  this  to  his  brother  in  1969.  Scotia  did  "blow" 
in  1976 — and  his  brother  was  killed  in  the  second  of  the  two  explosions 
that  occurred  there  on  those  March  days. 
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Basil's  testimony  was  illustrative  in  several  important  respects.  For 
example,  since  the  enactment  of  the  landmark  Coal  Act  of  1969,  this 
committee  has  become  increasingly  intolerant  of  the  ineptness  and 
insensitivity  of  the  Interior  Department's  enforcement  of  the  law.  Our 
oversight  hearings  into  every  major  coal  mine  disaster  since  then  have 
pointed  the  clear  finger  of  complicity  to  the  Interior  Department  in 
one  or  another  serious  respects.  Those  who  live  in  the  coal  communities, 
and  who  were  given  hope  by  the  promise  of  the  1969  act,  have  become 
cynical  and  despondent  over  its  lack  of  enforcement.  Mr.  Holbrooke 
related  this  to  the  Scotia  disaster : 

Chairman  Perkins.  You  once  told  me  that  you  told  the  reporters  down  there 
that  there  was  the  law,  but  it  was  not  enforced.  Is  that  correct? 

Mr.  Holbrooke.  Yes,  sir.  We  have  laws.  We  have  got  plenty  of  laws.  We  have 
got  laws  to  protect  every  man  that  goes  in  the  coal  mine,  but  these  laws  have  got 
to  be  carried  out.  How  can  you  protect  people  if  they  are  not  carried  out. 

The  only  way  that  you  can  have  safety,  as  I  said,  the  only  way  that  you  can 
have  safety  is  that  everyone  gets  concerned  with  it.  Then  you  have  a  good 
operation. 

Chairman  Perkins.  When  you  quit  there  in  1969,  you  said  that  the  conditions 
were  such  that  they  were  intolerable,  and  you  made  the  statement  that  the  mine 
was  going  to  blow  sooner  or  later.  Was  that  because  of  the  inadequacy  of  the 
law,  or  was  it  because  of  the  inadequacy  of  the  enforcement? 

Mr.  Holbrooke.  It  was  the  inadequacy  of  the  enforcement. 

Hopefully,  this  legislation  puts  an  end  to  inadequate  enforcement. 
One  of  its  most  important  provisions  transfers  full  enforcement 
responsibility  from  Interior  to  the  Labor  Department.  We  have  sim- 
ply given  up  on  Interior.  They  have  forfeited  their  entitlement  to 
continue  in  the  administration  of  this  law.  We  have  had  enough.  And 
our  Nation's  miners  have  had  enough.  Although  we  recognize  that 
the  Labor  Department  cannot  reverse  the  failure  to  enforce  this  law 
overnight,  we  are  hopeful  that  it  will  be  better  attuned  to  the  safety 
and  health  needs  of  our  miners,  and  not  be  unduly  diverted  by  produc- 
tion considerations. 

With  respect  to  Scotia's  widespread  reputation  as  a  dangerous  coal 
mine,  Basil  Holbrooke  was  not  alone  in  believing  it  would  someday 
"blow."  As  our  committee  noted  in  our  report  of  October  15,  1976, 
entitled  "Scotia  Coal  Mine  Disaster,"  Scotia  was — 

".  .  .  known  as  one  of  the  most  dangerous  mines  in  the  United  States  and  the 
most  gassy  mine  in  eastern  Kentucky.  In  addition,  the  Scotia  mine  had  a  long 
and  chronic  history  of  federal  coal  mine  health  and  safety  violations.  From  the 
record,  it  is  clear  that  the  Scotia  mine  was  a  bad  mine,  a  dangerous  mine,  a 
mine  with  a  long  and  chronic  history  of  health  and  safety  violations.  It  was  a 
mine  which  in  our  opinion  placed  production  and  profit  before  the  safety  and 
health  of  its  miners.  It  was  a  mine  which  essentially  ignored  the  law. 

All  of  this  was  known  to  the  Federal  authorities  involved  and  also 
to  the  community  at  large.  Thus,  it  could  have  been  reasonably  calcu- 
lated by  anyone  with  even  superficial  knowledge  of  the  Scotia  ooera- 
tion  that  the  mine  was  dangerous  and  that  it  was  only  a  matter  of  time 
before  it  would  blow.  Yet,  it  was  allowed  to  continue  producing  coal 
without  regard  for  the  safety  of  its  miners. 

We  believed  then  and  believe  now  that  the  Interior  Department  had 
the  authority  under  the  existing  law  to  shut  Scotia  down  based  on  its 
prior  history  of  persistent  dangerous  violations.  In  order  to  eliminate 
any  future  doubt,  however,  the  conference  report  contains  clear  au- 
thority for  Federal  inspectors  to  deal  with  a  Scotia-type  operation. 
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This  provision  gives  authority  for  on  operator  to  be  put  on  notice  of 
a  pattern  of  violations  in  the  mine  which  could  significantly  or  sub- 
stantially contribute  to  the  cause  and  effect  of  a  mine  safety  or  health 
hazard.  Repeated  violations  of  the  same  degree  of  potential  hazard 
could  result  in  the  closure  of  the  mine.  This  provision  is  directed  to  the 
Scotia-type  operator.  It  is  intended  to  give  unquestioned  authority  to 
the  inspector  to  deal  with  the  reckless  operator  who  operates  his  mine 
without  regard  for  the  safety  or  health  of  his  miners.  Thus,  the  con- 
ference report  draws  from  the  Scotia  experience  in  this  respect  as  well. 
Additionally,  this  new  law  hears  the  Scotia  stamp  in  its  require- 
ments for  mandatory  health  and  safety  training  and  for  access  to  mine 
rescue  teams.  Here  again,  the  testimony  of  Basil  Holbrooke  was 
illustrative  : 

Chairman  Perkins.  From  all  of  your  experience  as  a  coal  miner,  which  per- 
haps is  as  great  as  any  other  coal  miner  in  the  United  States  of  your  age,  how  do 
you  rationalize  the  situation  that  took  place  there  at  Scotia? 

Mr.  HOLBROOKE.  I  think  that  some  one  or  some  people  were  lax  in  their  safety, 
in  my  honest  opinion.  When  you  drop  your  safety,  I  don't  care  what  mine  it  is, 
or  where  it  is  at,  when  you  drop  your  safety  programs,  you  have  not  got  a  coal 
mine,  because  you  have  got  a  mine  that  is  not  safe  for  the  employees.  So  actually 
you  do  not  have  coal  mine.  You  have  something  for  a  man  to  go  in  there  and  harm 
himself,  any  person  who  enters  that  mine. 

Any  company,  any  organization  has  to  have  a  safety  program,  and  let  me 
put  it  this  way,  and  men  that  enter  any  coal  mine,  you  have  to  have  men  as  well 
as  company  officials  to  work  a  safety  program. 

As  our  committee's  Scotia  report  summarized: 

The  company's  safety  education  and  training  program  was  a  sham,  and  no  one. 
including  the  company's  safety  inspector,  could  rememher  the  last  time  a  fire 
or  mine  evacuation  drill  had  been  conducted  at  the  Scotia  mine.  "Nothing  more 
tragically  demonstrates  Scotia's  sham  program  than  the  fact  that  six  of  the 
miners  who  died  on  March  Oth  probably  could  have  saved  themselves  had  they 
received  proper  training  .  .  . 

This  new  law  requires  detailed  safety  and  health  training  and  re- 
training. Xo  more  will  miners  die  because  they  were  not  taught  the 
basic  fundamentals  in  self -protect  ion. 

Yet  another  lesson  of  Scotia  is  reflected  in  the  conference  report's 
requirement  that  mine  rescue  teams  be  available  to  certain  mines  in 
the  case  of  accidents  or  disasters.  Too  often  in  the  past,  rescue  efforts 
at  a  disaster  site  have  had  to  await  the  delayed  presence  of  a  skilled 
but  distant  mine  rescue  team  while  hope  for  the  safety  of  the  victims 
has  waned  with  the  agonizing  passing  of  each  hour. 

Mr.  Speaker,  this  legislation  also  provides  broader  protection  for 
miners  who  invoke  their  safety  rights.  If  miners  are  to  invoke  their 
rights  and  to  enforce  the  act  as  we  intend,  they  must  be  protected  from 
retaliation.  In  the  past,  administrative  rulings  of  the  Department  of 
the  Interior  have  improperly  denied  the  miner  the  rights  Congress 
intended.  For  example.  Baker  v.  North  American  Coal  Co.,  8  IBMA 
164  (1977)  held  that  a  miner  who  refused  to  work  because  he  had  a 
good  faith  belief  that  his  life  was  in  danger  was  not  protected  from 
retaliation  because  the  miner  had  no  "intent'-  to  notify  the  Secretary. 
This  legislation  will  wipe  out  such  restrictive  interpretations  of  the 
safety  discrimination  provision  and  will  insure  that  they  do  not  recur. 

Mr.  Speaker,  before  concludng  my  remarks  I  would  like  to  address 
one  aspect  of  the  conference  report  that  seems  to  be  somewhat 
ambiguous. 
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Section  103(a)  of  the  conference  report  provides  that  authorized 
representatives  of  the  Secretary  or  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  shall  make  frequent  inspections  and  investi- 
gations for  the  purpose  of  (1)  obtaining,  utilizing,  and  disseminating 
information  relating  to  health  and  safety  conditions,  the  causes  of 
accidents  and  the  causes  of  diseases  and  physical  impairments  origi- 
nating in  such  mines,  (2)  gathering  information  with  respect  to 
mandatory  health  or  safety  standards,  (3)  determining  whether  an 
imminent  danger  exists,  and  (4)  determining  whether  there  is  com- 
pliance with  the  mandatory  health  or  safety  standards  or  with  any 
citation,  order,  or  decision  issued  under  this  title  or  other  requirements 
of  this  act.  The  Secretary  shall  develop  guidelines  for  additional 
inspections  of  mines  based  on  criteria  including,  but  not  limited  to,  the 
hazards  found  in  mines  subject  to  this  act,  and  his  experience  under 
this  act  and  other  health  and  safety  laws. 

In  carrying  out  the  requirements  of  clauses  (3)  and  (4) — concerning 
imminent  dangers  or  compliance  with  standards — the  Secretary  shall 
make  inspections  of  each  underground  coal  or  other  mine  in  its  en- 
tirety at  least  four  times  a  year  and  of  each  surface  coal  or  other  mine 
in  its  entirety  at  least  two  times  a  year. 

In  addition  to  the  regular  inspections  of  each  mine  in  its  entirety 
as  specified  in  section  103(a),  section  103(g)  (1)  provides  that  when- 
ever a  representative  of  a  miner,  or  a  miner  at  a  mine  where  there  is  no 
such  representative,  has  reasonable  grounds  to  believe  that  a  viola- 
tion or  imminent  danger  exists,  such  representative  or  miner  shall 
have  a  right  to  obtain  an  immediate  inspection.  Further,  section 
103 (i)  provides  for  additional  inspections  for  any  mine  which  liber- 
ates excessive  quantities  of  methane  or  other  explosive  gases,  or  where 
a  methane  or  gas  ignition  has  resulted  in  death  or  serious  injury,  or 
there  exists  some  other  especially  hazardous  condition. 

Section  103(f)  provides  that  a  miner's  representative  authorized 
by  the  operator's  miners  shall  be  given  an  opportunity  to  accompany 
the  inspector  during  the  physical  inspection  and  pre-  and  post-inspec- 
tion conferences  pursuant  to  the  provisions  of  subsection  (a).  Since 
the  conference  report  reference  is  limited  to  the  inspections  conducted 
pursuant  to  section  103(a),  and  not  to  those  pursuant  to  section  103 
(g)  (1)  or  103 (i),  the  intention  of  the  conference  committee  is  to  as- 
sure that  a  representative  of  the  miners  shall  be  entitled  to  accompany 
the  Federal  inspector,  including  pre-  and  post-conferences,  at  no  loss 
of  pay  only  during  the  four  regular  inspections  of  each  underground 
mine  and  two  regular  inspections  of  each  surface  mine  in  its  entirety, 
including  pre-  and  post-inspection  conferences. 

The  original  section  103(a)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  provided  that — 

In  carrying  out  the  requirements  of  clauses  (3)  and  (4)  of  this  subsection 
in  each  underground  mine,  such  representatives  shall  make  inspections  of  the 
entire  mine  at  least  four  times  a  year. 

Section  103(a)  of  the  1969  act  did  not  include  the  new  provisions — 

The  Secretary  shall  develop  guidelines  for  additional  inspections  of  mines 
based  on  criteria  including,  but  not  limited  to,  the  hazards  found  in  mines 
subject  to  this  act,  and  his  experience  under  this  act  and  other  health  and  safety 
laws. 
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Section  103(h)  of  the  1969  act  provided  generally  that— 

At  the  commencement  of  any  inspection  .  .  .  the  authorized  representative 
of  the  miners  at  the  mine  .  .  .  shall  he  given  an  opportunity  to  accompany  the 
authorized  representative  of  the  Secretary  on  such  inspection. 

Since  the  conference  report  does  not  refer  to  any  inspection,  as  did 
section  103(h)  of  the  1969  act,  but,  rather  to  an  inspection  of  any  mine 
pursuant  to  subsection  (a),  it  is  the  intent  of  the  committee  to  require 
an  opportunity  to  accompany  the  inspector  at  no  loss  of  pay  only  for 
the  regular  inspections  mandated  by  subsection  (a),  and  not  for  the 
additional  inspections  otherwise  required  or  permitted  by  the  act. 
Beyond  these  requirements  regarding  no  loss  of  pay,  a  representative 
authorized  by  the  miners  shall  be  entitled  to  accompany  inspectors 
during  any  other  inspection  exclusive  of  the  responsibility  for  pay- 
ment by  the  operator. 

Also,  Mr.  Speaker,  the  Senate  bill  contained  a  "general  duty''  clause 
generally  requiring  operators  to  provide  a  safe  and  healthful  working 
place.  We  did  not  accept  this  Senate  provision  out  of  recognition  that 
the  law  already  contains  explicit  health  and  safety  standards  and 
also  because  we  did  not  want  such  a  vague  and  general  duty  clause 
to  possibly  become  an  inspector's  vehicle  for  harassing  and  unjusti- 
fiably intimidating  well-intentioned  coal  operators. 

Finally,  Mr.  Speaker,  I  would  be  remiss  if  I  did  not  take  note  of  the 
tremendous  contributions  to  the  health  and  safety  of  our  Nation's 
miners  of  the  gentleman  from  Pennsylvania  (Mr.  Dent).  Mr.  Dent 
managed  the  landmark  1969  act  and  has  responded  to  the  legitimate 
needs  of  miners  and  their  families  during  all  of  his  legislative  service. 
This  legislation,  as  well,  bears  his  stamp.  Although  he  was  physically 
unable  to  participate  in  the  actual  conference  with  the  Senate,  he  was 
otherwise  able  to  succeed  in  insuring- that  the  bill  fulfilled  its  potential. 
He  deserves  our  continued  recognition  and  respect. 

Mr.  Speaker,  this  is  good  legislation  for  all  of  our  Nation's  miners. 
It  accords  to  metal  and  nonmetal  miners  the  equivalent  protections 
we  have  provided  for  coal  miners:  and  with  respect  to  coal  miners, 
it  underscores  and  secures  the  ambitious  promise  of  the  1969  act.  It 
truly  deserves  our  unanimous  support. 

At  this  time,  Mr.  Speaker,  I  will  yield  time  to  the  distinguished 
gentleman  from  Pennsylvania  (Mr.  Gaydos) ,  who  conducted  the  hear- 
ings on  the  metallic  and  nonmetallic  parts  of  this  legislation.  I  know 
that  the  gentleman  from  Pennsylvania  (Mr.  Gaydos)  did  a  most 
thorough  job,  and  he  is  prepared  to  answer  any  questions  on  the  me- 
tallic and  nonmetallic  features.  I  think  we  will  all  understand  better 
the  provisions  of  the  Federal  Mine  Safety  and  Health  Act  after  the 
gentleman's  presentation. 

Mr.  Sneaker,  I  yeld  such  time  as  he  may  consume  to  the  gentleman 
from  Pennsylvania  (Mr.  Gaydos). 

(Mr.  Gaydos  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Gaydos.  Mr.  Speaker,  I  would  like  first  to  express  my  sincere 
appreciation  to — 

The  gentleman  from  Kentucky  CMr.  Perkins),  the  chairman  of  the 
full  Committee  on  Education  and  Labor,  for  his  dedication  to  up- 
grading the  protections  afforded  all  miners ; 
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The  gentleman  from  Pennsylvania  (Mr.  Dent) ,  the  chairman  of  the 
Subcommittee  on  Labor  Standards,  who  has  always  been  instrumental 
in  improving  safety  and  health  conditions  for  miners ; 

The  members  of  the  Subcommittee  on  Compensation,  Health,  and 
Safety  for  their  support  of  this  legislation :  Austin  Murphy,  Robert 
Cornell,  Leo  Zeferetti,  Joseph  Le  Fante,  Michael  Myers,  George  Mil- 
ler, Ronald  Sarasin,  and  John  Buchanan ;  and 

Senator  Williams  and  the  other  Senate  conferees  for  their  commit- 
ment to  improving  the  safety  and  health  of  our  Nation's  miners. 

I  am  pleased  to  report  that  the  conferees  on  S.  717,  the  Federal  Mine 
Safety  nad  Health  Amendments  Act  of  1977,  have  reached  an  agree- 
ment that  is  embodied  in  the  conference  report  now  under  considera- 
tion. This  legislation  will  go  a  long  way  toward  improving  the  safety 
and  health  conditions  in  this  Nation's  mines. 

Mining  is  recognized  as  one  of  this  country's  most  hazardous  oc- 
cupations, and  with  the  increased  emphasis  on  the  production  of  our 
natural  resources,  it  is  important  that  legislation  be  enacted  now  to 
provide  improved  safetv  and  health  conditions  for  our  miners. 

The  conference  substitute,  while  combining  the  best  features  of  both 
the  Senate  and  House  bills,  retains  the  salient  provisions  of  the  bill 
that  passed  the  House  in  July.  It  provides,  as  did  the  House  bill : 

First.  For  joining  all  miners,  both  coal  and  noncoal,  under  one 
legislative  act; 

Second.  For  transferring  the  administrative  and  mine  enforcement 
functions  from  the  Department  of  Interior  to  the  Department  of 
Labor;  and 

Third.  For  upgrading  the  protections  afforded  metal  and  nonmetal 
miners. 

The  conference  substitute  also  retains  the  provision  that  was  in- 
cluded in  the  House  bill  which  insures  that  existing  and  new  standards 
applicable  to  metal  and  nonmetallic  mines  remain  separate  from  exist- 
ing and  new  standards  applicable  to  coal  mines. 

The  conference  substitute  contains  numerous  provisions  which,  in 
the  opinion  of  the  conferees,  will  result  in  a  vastly  improved  national 
commitment  to  the  safetv  and  health  of  more  than  487,000  miners,  and 
which  provisions  I  have  hereinafter  set  forth. 

STANDARDS-SETTING 

The  conference  substitute  modifies  the  standards-setting  procedure 
of  the  1969  Federal  Coal  Mine  Health  and  Safety  Act,  which  has 
served  as  the  basis  for  the  legislation  now  being  considered.  The 
substitute  eliminates  lengthy  delays  in  existing  standards-setting  pro- 
cedures by  establishing  strict  statutory  timetables  to  govern  each  step 
of  the  process.  In  other  words,  once  the  standards-setting  process  be- 
gins, it  is  regulated  within  a  specific  statutory  time  frame.  For  ex- 
ample, this  bill  limits  advisory  committee  consideration  of  proposed 
standards  to  180  days  and  it  further  provides  that  a  requested  hearing 
on  any  standard  proposal  must  commence  within  60  days  of  notice. 
These  timetables  should  facilitate  more  expeditious  promulgation  of 
standards. 

The  conference  substitute  also  addresses  the  problems  associated 
with  existing  procedures  for  promulgating  health  standards.  Unlike 
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the  Coal  Act,  the  conference  substitute  vests  the  authority  to  develop 
all  safety  and  health  standards  in  the  Secretary  of  Labor.  This  assign- 
ment of  authority  to  one  Secretary  will  eliminate  the  confusion  and 
delay  that  sometimes  result  from  the  dual-agency  promulgation  roles 
(of  Interior  and  HEW)  required  by  the  current  Coal  Act, 

The  conferees  recognize  the  health  expertise  of  the  Secretary  of 
HEW  and  the  conference  substitute  thereby  authorizes  him.  through 
XTOSH,  to  prepare  criteria  documents  to  be  used  in  the  development 
of  health  standards.  To  eliminate  delay  in  the  health  standards-setting 
process,  the  conference  substitute  requires  the  Secretary  of  Labor  to 
act  on  a  XIOSII  recommendation  that  is  accompanied  by  appropriate 
criteria  within  GO  days  of  receipt. 

In  situations  of  grave  danger  to  miners,  the  conference  substitute 
authorizes  the  Secretary  of  Labor  to  issue  emergency  temporary 
standards  without  first  going  through  the  statutory  standards-setting 
process.  This  provision  should  allow  the  Secretary  to  react  quickly  to 
grave  dangers  which  threaten  miners  before  those  dangers  manifest 
themselves  in  serious  or  fatal  injuries  or  illnesses.  A  0-month  time 
limitation  on  emergency  temporary  standards  insures  operator  par- 
ticipation in  the  promulgation  procedure  that  results  in  the  issuance 
of  a  final,  permanent  standard. 

ADMINISTRATION    REVIEW    OF   NOTICES.   ORDERS,   AND   PENALTY   PROPOSALS 

The  conference  substitute  effectuates  several  changes  in  the  admin- 
istrative review  procedures  that  should  expedite  the  handling  of  civil 
penalty  matters,  thereby  increasing  the  efficiency  of  civil  penalties  as 
enforcement  mechanisms. 

The  conference  substitute  provides  for  an  independent  Federal  Mine 
Safety  and  Health  Review  Commission.  This  Commission  is  assigned 
all  administrative  review  responsibilities  and  is  also  authorized  to 
assess  civil  penalties.  The  objective  in  establishing  this  Commission 
is  to  separate  the  administrative  review  functions  from  the  enforce- 
ment functions,  which  are  retained  as  functions  of  the  Secretary.  This 
separation  is  important  in  providing  administrative  adjudication 
which  preserves  due  process  and  instills  confidence  in  the  program. 
This  separation  is  also  important  because  it  obviates  the  need  for 
de  novo  review  of  matters  in  the  courts,  which  has  been  a  source  of 
great  delay. 

The  conference  substitute  imposes  strict  time  limitations  on  each 
step  of  the  procedures  for  administrative  review  and  penalty  assess- 
ment. The  failure  of  an  aggrieved  party  to  exercise  his  right  to  contest 
an  order  on  a  penalty  proposal  within  the  statutorily  imposed  time 
limitations  will  render  the  administrative  determination  at  that  stage 
the  final  agency  action,  which  is  reviewable  and  enforceable  in  the 
courts.  Concurrently,  because  uncontested  agency  determinations  do 
become  final  agency  actions,  the  time  limitations  have  the  effect  of 
shifting  the  burden  of  seeking  review  from  the  Secretary  to  the 
aggrieved  party. 

Additionally,  the  conference  substitute  authorizes  the  courts  to  en- 
force routinely  agency  determinations  that  are  not  appealed  within 
the  statutory  time  limitations.  This  should  keep  penalty  matters  mov- 
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ing  more  expeditiously  and  should  increase  the  usefulness  or  civil 
penalties  as  enforcement  tools. 

SAFETY   AND   HEALTH   TRAINING 

The  conference  substitute  requires  each  operator  to  have  a  Secre- 
tary-approved safety  and  health  training  program.  This  program 
must  provide: 

No  less  than  40  hours  of  training  for  new  underground  miners  who 
have  had  no  previous  underground  work  experience ; 

No  less  than  24  hours  of  training  for  new  surface  miners  who  have 
had  no  previous  surface  work  experience ;  and 

No  less  than  8  hours  of  annual  retraining  for  all  miners. 

Any  miner  reassigned  to  a  new  task  must  be  provided  with  training 
in  the  safety  and  health  aspects  of  his  new  assignment  if  such  miner 
has  had  no  work  experience  at  the  new  task. 

The  conference  substitute  further  requires  that  safety  and  health 
training  be  provided  at  the  expense  of  the  operator  and  during  normal 
working  hours.  Miners  are  to  be  paid  their  normal  rate  of  compensa- 
tion for  time  spent  in  training,  and  new  miners  are  to  be  paid  their 
beginning  wage  rate.  If  such  training  is  given  away  from  the  mine, 
miners  are  to  be  compensated  for  their  expenses. 

Under  the  provisions  of  the  conference  substitute,  operators  are  to 
certify  that  each  miner  received  the  requisite  training.  Training  cer- 
tificates are  to  be  provided  to  each  miner  and  a  copy  of  each  certificate 
is  to  be  maintained  at  the  mine.  When  a  miner  leaves  an  operator's  em- 
ploy, the  training  certificate  is  to  be  provided  to  the  miner. 

MINER  PARTICIPATION  IN  INSPECTIONS 

The  conference  substitute  expands  the  concept  of  miners'  participa- 
tion in  inspections  by  authorizing  miners'  representatives  to  partici- 
pate not  only  in  the  actual  inspection  of  a  mine,  but  also  in  any  pre- 
or  post-inspection  conferences  held  at  that  mine.  The  presence  of  such 
representatives  at  an  opening  conference  aids  miners  in  understanding 
the  concerns  of  the  inspector,  and  attendance  at  the  closing  conference 
enables  miners  to  be  apprised  more  fully  of  the  inspection  results. 

The  conference  substitute  additionally  authorizes  the  Secretary's 
representative  to  permit  more  than  one  miner  representative  to  par- 
ticipate in  an  inspection  and  in  inspection-related  conferences.  How- 
ever, it  provides  that  just  one  such  representative  of  miners,  who  is 
also  an  employee  of  the  operator,  is  to  be  paid  by  the  operator  for  his 
participation  in  the  inspection  and  conferences. 

JUDICIAL  REVIEW  OF  ANY  STANDARD 

The  conference  substitute  authorizes  any  person  who  may  be  ad- 
versely affected  by  any  promulgated  standard  to  seek  review  of  the 
standard  in  the  U.S.  Court  of  Appeals.  This  provision  requires  that 
all  actions  for  review  be  commenced  within  60  days  of  final  promulga- 
tion of  the  standard.  It  further  provides  that  objections  not  raised  in 
administrative  proceedings  may  not  be  considered  by  the  court  except 
for  good  cause.  Because  this  review  procedure  is  the  only  mechanism 
subject  to  collateral  attack  in  enforcement  proceedings. 
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PENALTIES 

In  addition  to  those  penalties  currently  authorized  under  the  Coal 
Act,  the  conference  substitute  : 

Authorizes  the  issuance  of  a  discretionary  penalty,  of  not  more  than 
$1,000  per  day,  for  any  violation  that  remains  unabated  beyond  the 
abatement  period ;  and 

Provides  a  criminal  sanction,  of  not  more  than  $1,000  or  (>  months 
imprisonment  or  both,  for  persons  convicted  of  giving  advance  notice 
of  any  inspection. 

WITHDRAWAL  ORDERS 

In  addition  to  the  withdrawal  orders  authorized  by  existing  law,  the 
conference  substitute  authorizes  the  Secretary  to  issue  a  withdrawal 
order  based  on  the  existence  of  a  pattern  of  violations  of  standards  that 
could  ''significantly  or  substantially  contribute  to  the  cause  and  effect 
of  a  mine  safety  and  health  hazard." 

PROTECTION   raOM  IMMINENT  DANGER 

The  conference  substitute  authorizes  miners  or  their  representatives 
to  make  written  requests  for  inspections  based  on  suspected  violations 
of  standards  or  conditions  of  imminent  danger.  The  substitute  requires 
the  Secretary  to  notify  the  operator  of  a  mine  or  his  agent  forthwith 
if  the  complaint  indicates  that  an  imminent  danger  exists.  Otherwise, 
miners  might  continue  to  work  in  an  imminently  dangerous  situation 
until  the  Secretary  is  able  to  inspect  the  mine  pursuant  to  the  request. 
While  this  provision,  in  fact,  gives  the  operators  the  opportunity  to 
abate  such  dangerous  conditions,  its  sole  purpose  is  to  protect  the  health 
and  safety  of  miners. 

PROTECTION  OF  MIXERS  AGAINST  DISCRIMINATION 

The  conference  substitute  expands  the  coverage  of  those  presently 
protected  against  discriminatory  actions  under  the  Coal  Act  to  include 
applicants  for  employment. 

Additionally,  to  protect  miners  from  the  adverse  and  chilling  effect 
of  loss  of  employment  while  discrimination  charges  are  being  inves- 
tigated, the  conference  substitute  provides  that  if  the  Secretary  deter- 
mines that  any  such  charges  was  not  brought  frivolously,  the  Secre- 
tary may  seek  temporary  reinstatement  of  the  complaining  miner 
pending  final  outcome  of  the  investigation. 

INSPECTIONS  OF  SURFACE  MINES 

Because  of  the  significant  number  of  injuries  and  deaths  occurring 
in  surface  mines,  the  conference  substitute  mandates  a  minimum  of 
two  inspections  annually  of  all  such  surface  mines. 

CONCLUSIONS 

Mr.  Speaker,  the  conference  substitute  contains  numerous  other  pro- 
visions which,  in  the  opinion  of  the  conferees,  will  result  in  a  vastly 
improved  national  commitment  to  the  safety  and  health  of  this  Na- 
tion's 487,000  miners. 
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I  commend  the  conference  report  to  the  House  and  urge  Members 
to  give  it  their  full  support, 

Mr.  Perkins.  Mr.  Speaker,  I  yield  such  time  as  he  may  consume  to 
the  gentleman  from  New  York  ( Mr.  Zeferetti)  . 

(Mr.  Zeferetti  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Zeferetti.  Mr.  Speaker,  I  rise  in  support  of  the  conference  re- 
port on  S.  717,  the  Federal  Mine  Safety  and  Health  Amendments  Act 
of  1977.  The  issues  addressed  by  this  conference  report  were  the  focal 
points  of  hearings  conducted  earlier  this  year  by  the  Subcommittee  on 
Compensation,  Health  and  Safety,  of  which  I  am  a  member,  and  I 
fully  support  the  agreement  reached  by  the  conferees  on  this  report. 

This  legislation  will  go  a  long  way  toward  improving  the  safety  and 
health  conditions  in  this  Nation's  mines.  Mining  is  recognized  as  one 
of  this  country's  most  hazardous  occupations,  and  with  the  increased 
emphasis  on  the  production  of  our  natural  resources,  it  is  important 
that  legislation  be  enacted  now  to  provide  improved  safety  and  health 
conditions  for  our  miners. 

The  conference  substitute,  while  combining  the  best  features  of  both 
the  Senate  and  House  bills,  retains  the  salient  provisions  of  the  bill 
that  passed  the  House  in  July  and  will  result  in  vastly  improved  safety 
and  health  standards  to  thousands  of  miners. 

I  urge  all  Members  to  give  it  their  full  support, 

Mr.  Sarasin.  Mr.  Speaker,  I  yield  myself  such  time  as  I  may  con- 
sume. 

(Mr.  Sarasin  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Sarasix.  Mr.  Speaker,  I  rise  in  support  of  the  conference  re- 
port on  mine  safety.  During  the  last  5  years,  I  have  supported  strong 
Federal  legislation  in  combination  with  the  States  to  assure  employee 
health  and  safety  in  the  work  place.  I  believe  this  conference  report  is 
most  effective  in  assuring  health  and  safety  in  the  working  environ- 
ment of  miners. 

The  Committee  on  Education  and  Labor  has  been  studying  the  mine 
safety  problem  for  the  last  two  Congresces.  Last  Congress  we  re- 
ported and  passed  a  bill  that  offered  additional  protections  to  our 
Nation's  metal  and  nonmetallic  miners.  The  conference  report  today 
offers  additional  protection  to  our  metal  and  nonmetallic  miners  and  to 
our  coal  miners  as  well. 

During  House  consideration  of  the  mine  safety  legislation  earlier 
this'  year,  I  offered  a  substitute  to  the  committee  bill  which  would  have 
retained  two  separate  acts,  the  Metal  and  Nonmetallic  Mine  Safety 
Act  and  the  Federal  Coal  Mine  Health  and  Safety  Act,  but  the  sub- 
stitute would  have  substantially  upgraded  the  Metal  and  Nonmetallic 
Mine  Safety  Act  in  a  manner  similar  to  the  conference  report  under 
consideration.  The  House  rejected  my  substitute,  choosing  to  combine 
metal  and  nonmetal  into  the  existing  Coal  Mine  Health  and  Safety 
Act.  I  accept  the  judgment  of  the  House  in  that  regard,  and  the  con- 
ference report  reflects  that  determination.  The  House  bill,  although 
combining  the  two,  did  not  substantially  strengthen  either  the  Coal 
Act  or  the  Metal  and  Nonmetallic  Act  as  my  substitute  did.  The  work 
of  the  other  body  did  provide  for  upgrading  the  enforcement  provi- 
sions of  both  coal  and  noncoal  in  a  manner  similar  to  my  substitute. 
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The  result  of  the  conference  conforms  to  my  viaw  that  the  metal  and 
nonmetallic  miners  need  additional  protections,  and,  although  com- 
bining coal  and  noncoal,  keeps  the  standards  as  to  each  separate.  The 
effect  of  the  conference  conforms  to  my  dedication  to  support  legisla- 
tion I  think  most  effective  in  assuring  health  and  safety  in  the  work 
place. 

Let  me  emphasize  a  few  of  the  points  of  interest  from  the  confer- 
ence and  the  report.  First,  the  "general  duty"  clause  in  the  Senate 
bill,  not  contained  in  the  House  bill,  was  eliminated.  During  House 
consideration  of  the  Mine  Safety  Act,  in  the  substitute  1  offered  was  a 
provision  for  a  general  duty  clause.  However,  my  substitute  addressed 
only  the  metal  and  nonmetallic  mines.  I  felt  this  was  necessary  since 
our  hearings  revealed  that  mandatory  standards  for  metal  and  non- 
metallic  mines  were  not  as  prolific  as  standards  for  coal  mines.  It  was 
further  alleged  that  there  were  many  "permissive''  or  advisory  stand- 
ards floating  around  which  had  not  been  made  mandatory  as  to  metal 
and  nonmetal  mines.  For  those  reasons,  I  thought  it  best  to  cover  metal 
and  nonmetal  mines  under  a  general  duty  clause  in  order  to  adequately 
protect  the  miners  in  those  mines. 

On  the  other  hand,  it  is  readily  apparent  from  reading  the  Coal  Act, 
and  its  interim  Standards,  that  coal  mines  are  well  covered  by  manda- 
tory standards.  It  appears  there  is  absolutely  no  necessity  for  a  general 
duty  clause  that  would  be  applicable  to  coal  mines.  Since  the  bill  that 
emerged  from  conference  combined  coal  and  noncoal  into  one  act,  the 
conferees  took  into  consideration  the  abundance  of  standards  regulat- 
ing coal  mines  and  found  a  general  duty  clause  would  not  further  the 
interests  of  health  and  safety,  but  may  result  in  some  mischief.  From 
my  own  point  of  view,  I  also  felt  that  the  general  duty  clause  in  the 
context  of  the  Coal  Act,  with  its  mandatory  penalties,  may  not  be  in 
the  best  interest  of  the  hardrock  miners  either.  For  the  first  time,  non- 
coal mines  will  be  subject  to  mandatory  civil  penalties,  and  the  im- 
position of  the  general  duty  clause,  which  would  have  allowed  the  is- 
suance of  citations  and  assessment  of  civil  penalties  based  on  a  viola- 
tion of  that  clause,  may  have  detracted  from  the  sometimes  successful 
attempts  to  achieve  voluntary  compliance  and  created  too  much  of  an 
adversary  relationship.  In  mv  mind,  the  intent  of  the  legislation  should 
be  to  offer  protection  to  the  workers,  not  to  create  an  unduly  burden  on 
the  operators.  Further,  miners  are  protected  bv  the  imminent  danger 
withdrawal  order,  which  can  be  issued  even  if  the  imminent  danger 
does  not  result  from  a  violation  of  a  mandatory  health  or  safety 
standard.  With  this  protection,  it  appears  the  general  duty  clause  be- 
comes redundant.  The  conference  acted  wisely  in  eliminating  the  gen- 
eral duty  clause  considering  the  circumstances. 

Second,  the  standard-setting  process  is  greatly  improved  by  the 
conference  report.  Of  particular  interest  is  the  conferees'  recognition 
of  the  value  of  cross-examination  in  the  development  of  standards. 
Under  the  Metal  and  Xonmetallic  Act,  the  right  of  cross-examination 
was  expressly  recognized.  Our  hearings  revealed  at  least  one  instance 
where  the  right  to  cross-examination  in  the  development  of  standards 
for  trona  mines  prevented  what  could  have  been  a  dangerous  standard 
for  underground  trona  miners.  Although  the  bill  that  emerged  from 
conference  adopted  the  Coal  Act's  standard-setting  procedure  which 
does  not  expressly  require  cross-examination  in  the  standard-setting 
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process,  the  conferees  were  convinced  of  the  value  of  cross-examina- 
tion. Accordingly,  it  is  my  understanding  that  the  conferees'  intent 
was  that  the  Secretary  was  to  permit  cross-examination  so  that  a  de- 
finitive hearing  record  could  be  developed.  I  might  even  say  that  it  is 
the  intent  of  the  conference  that  cross-examination  is  preferred,  but 
that  such  preference  is  not  to  be  construed  as  a  means  to  delay  the 
standard-setting  process.  In  this  regard,  the  Secretary  is  directed  to 
exercise  discretion  so  that  the  law  and  the  standard-setting  process  will 
be  reconciled  in  the  interests  of  the  health  and  safety  of  the  miners. 

Third,  I  find  that  the  conference  report  puts  heavy  emphasis  on 
health  standards  and  training.  Both  these  issues  have  been  relatively 
ignored  for  vears.  As  a  matter  of  fact,  under  the  Metal  and  Nonmetal- 
lic  Act,  health  was  completely  forgotten  and  XIOSH  had  no  authority 
to  assist  in  development  of  health  standards.  The  emphasis  on  health 
must  not  be  underestimated,  for  we  are  discovering  more  and  more 
dangers  in  the  environment  of  the  work  place.  The  authority  and  the 
emphasis  are  in  the  conference  report.  It  is  a  great  improvement. 

Fourth,  the  conference  report  contains  a  new  type  of  withdrawal 
order  based  on  a  pattern  of  violations.  This  new  enforcement  authority 
was  included  as  a  result  of  the  investigations  the  committee  conducted 
into  the  cause  of -the  Scotia  Coal  Mine  explosion  in  1976.  This  author- 
ity will  enable  MSHA  to  close  mines  in  which  inspectors  find  a  pat- 
tern of  consistent  serious  violations  of  the  standards  set  by  this  act. 

Fifth,  in  proposing  and  assessing  civil  penalties,  the  conference 
report  conforms  to  the  House  bill  which  provided  that  six  criteria  shall 
be  considered.  Therefore,  in  proposing  civil  penalties,  the  Secretary 
must  consider:  First,  the  gravity  of  the  violation;  second,  the  good 
faith  of  the  person  charged ;  third,  the  history  of  previous  violations ; 
fourth,  the  size  of  the  business  being  charged:  fifth,  the  negligence  of 
the  operator;  and  sixth,  the  effect  on  the  operator's  ability  to  con- 
tinue in  business.  The  Senate  bill  had  eliminated  the  last  two  criteria, 
but  the  conference  reinstated  them.  I  believe  that  since  we  are  now 
bringing  the  metal  and  nonmetallic  miners  under  coverage  of  manda- 
tory civil  penalties  for  the  first  time,  that  the  last  two  criteria  are 
essential.  Many  of  the  metal  and  nonmetallic  operations  are  small 
businesses.  Thev  need  to  be  evaluated  on  that  basis,  as  well  as  on  the 
basis  as  to  whether  they  were  negligent  or  not. 

Sixth,  the  conference  report  provides  for  the  transfer  of  enforcement 
from  the  Department  of  the  Interior  to  the  Department  of  Labor 
under  a  new  Assistant  Secretary  for  Mine  Safety  and  Health.  The 
concept  of  worker  safety  and  health  programs  in  one  Department  is 
not  an  unrealistic  concent,  but  it  should  be  emphasized  that  mine 
safety  will  be  separate  from  OSHA.  The  upgrading  of  mine  safety 
and  health  enforcement  to  the  Assistant  Secretary  level,  no  matter 
where  located,  is  an  improvement,  that  registers  no  dissent.  As  there 
is  no  doubt  that  the  Labor  Department's  main  concern  will  be  the 
worker,  labor's  complaint  that  the  Department  of  the  Interior  was 
more  production  oriented  than  safety  conscious,  resulting  in  a  conflict 
of  missions,  will  be  alleviated.  The  fact  that  the  Steelworkers  and  the 
United  Mine  Workers  personally  feel  they  would  get  more  protection 
from  the  Department  of  Labor  is  compelling  reason  for  the  transfer, 
since  these  are  the  workers  who  must  work  at  the  hazardous  occupation 
of  mining. 
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It  has  been  argued  that  research  will  be  disrupted  and  fragmented 
if  the  transfer  takes  place,  but  it  is  not  beyond  comprehension  that  the 
Department  of  the  Interior  and  the  Bureau  of  Mines  can  cooperate 
with  the  Department  of  Labor  in  developing  technical  expertise  to 
provide,  for  greater  production  of  resources  along  with  better  safety 
methods.  There  is  no  reason  why  effective  research  within  Interior 
cannot  continue  and  there  is  no  reason  the  two  Departments  should  not 
cooperate  as  effectively  as  the  Department  of  the  Interior  claims  the 
Bureau  of  Mines  and  MESA  have  in  the  past.  It  is  the  conferees'  in- 
tention that  they  do  so. 

By  supporting  the  transfer,  I  do  not  cast  any  aspersions  upon  the 
Department  of  the  Interior  or  MESA.  The  statistics  supplied  show 
that  facilities  and  disabling  injuries  in  mines  have  shown  an  encourag- 
ing downward  trend.  As  I  have  previously  stated,  that  is  to  the  Depart- 
ment of  the  Interior's  and  MESA'fl  credit,  and  I  continue  to  hope  that 
that  trend  will  accelerate  when  the  transfer  takes  place. 

Finally,  there  has  been  some  representations  that  possibly  mine 
safety  will  become  mixed  with  OSIIA  or  enforcement  and  research 
funds  will  be  diverted  into  general  industry  safety.  However,  in  sup- 
porting the  transfer.  I  expect,  as  the  conference  report  indicates  sepa- 
rate administration  from  OSIIA,  a  continuing  emphasis  on  safety  and 
health  for  miners,  no  organizational  or  policy  changes  by  the  Depart- 
ment outside  the  confines  of  the  legislation,  and  no  redistribution  of 
MSI  I A  resources  to  OSIIA  general  industry.  Since  all  of  us  are  aware 
of  the  highly  dangerous  conditions  of  working  in  the  mines,  there  can, 
in  good  conscience,  be  no  lessening  of  concern  of  the  welfare  of  our 
Nation's  miners.  I  believe  the  Department  of  Labor  will  carry  out  our 
expectations  in  the  manner  we  have  expressed. 

Mr.  Quie.  Mr.  Speaker,  will  the  gentleman  yield? 
.  Mr.  Sarasix.  I  yield  to  the  gentleman  from  Minnesota. 

(Mr.  Quie  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Quie.  Mr.  Speaker,  I  support  the  conference  report  on  mine 
safety. 

For  two  Congresses  we  have  been  debating  mine  safety  legislation. 
During  the  94th  Congress  on  a  bill  to  amend  the  Metal  and  Nonmetal- 
lic  Act  of  1966,  I  offered  an  amendment  that  would  have  retained  the 
enforcement  of  mine  safety  in  the  Department  of  the  Interior.  The 
House  rejected  that  amendment,  and  I  accept  the  judgment  of  the 
House  in  that  regard. 

The  conference  report  before  us  today  transfers  enforcement  from 
the  Department  of  the  Interior  to  the  Department  of  Labor.  It  has 
been  alleged  that  the  Department  of  the  Interior  was  caught  in  a 
"conflict  of  missions''  in  both  enforcing  mine  safety  and  of  finding 
efficient  ways  of  meeting  the  need  and  demands  for  production  of 
energy  and  mineral  resources.  Although  I  am  skeptical  of  that  reason- 
ing, it  is  clear  that  the  Department  of  Labor  has  been  the  traditional 
agency  entrusted  with  the  responsibility  for  overseeing  the  welfare, 
safety,  and  health  of  our  Nation's  work  force.  Since  both  the  major 
unions  representing  employees  who  work  in  our  Nation's  mines,  the 
United  Mine  Workers  and  the  Steelworkers,  regard  the  Department 
of  Labor  with  considerably  more  credibility  than  they  do  the  De- 
partment of  the  Interior,  and  since  those  representatives  of  workers 
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feel  that  the  transfer  is  in  the  best  interests  of  the  miners,  I  am  sup- 
porting the  transfer  at  this  time. 

The  conference  report  is  a  strong  piece  of  legislation.  It  brings 
metal  and  nonmetallic  operators  under  the  provisions  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  and  repeals  the  Metal  and  Non- 
metallic  Act.  It  is  apparent  that  these  new  provisions  of  law  as  they 
affect  noncoal  mines  will  be  a  strong  dose  for  some  of  the  smaller 
operators.  It  is  hoped  that  the  Department  of  Labor  will  make  every 
effort  to  acquaint  them  with  the  new  provisions  of  the  law  as  quickly 
as  possible. 

I  am  pleased  that  an  amendment  I  offered  in  committee,  which  was 
accepted,  is  retained  in  the  conference  report,  namely  that  standards 
promulgated  under  this  bill  would  be  applicable  to  metal  and  non- 
metallic  mines  or  to  coal  mines  respectively.  I  direct  the  attention 
of  the  House  to  page  64  of  the  statement  of  managers  which  states : 

The  Senate  bill  and  the  House  amendment  contained  substantially  similar 
provisions  concerning  the  carryover  of  existing  safety  and  health  standards  under 
the  Metal  and  Coal  Acts  as  standards  applicable  to  metal  and  nonmetallic  mines 
and  coal  mines  respectively  under  this  bill.  The  Senate  bill  used  the  term 
denned  in  the  Coal  Act,  "mandatory  health  or  safety  standards";  the  House 
amendment  referred  only  to  "standards".  The  Senate  bill  stated  that  such 
standards  be  applicable  until  modified,  amended  or  revoked  under  the  pro- 
visions of  this  bill.  The  House  amendment  more  clearly  specified  that  new 
standards  promulgated  under  this  bill  be  applicable  to  metal  mines  or  to  coal 
mines. 

The  conference  substitute  conforms  to  the  House  amendment,  with  a  technical 
amendment  to  include  the  defined  term,  "mandatory  health  or  safety  standards." 

Therefore,  it  is  clear  that  although  the  two  laws  are  merged  into 
one,  the  Secretary,  in  promulgating  standards,  is  to  promulgate  stand- 
ards applicable  to  metal  and  nonmetallic  mines  or  to  coal  mines, 
respectively. 

Mr.  Buchanan.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Sarasin.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Buchanan.  Mr.  Speaker,  I  rise  in  support  of  the  conference  re- 
port on  mine  safety.  During  the  consideration  of  this  legislation  be- 
fore our  committee,  I  endorsed  strong  legislation  to  insure  a  safe  and 
healthful  working  environment  in  our  Nation's  mines.  This  confer- 
ence report  represents  such  strong  legislation. 

The  conference  report  implements  the  will  of  the  House  by  bring- 
ing metal  and  nonmetallic  mining  and  milling  under  the  jurisdiction 
of  the  Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  In  doing 
so,  it  repeals  the  Metal  and  Nonmetallic  Mine  Safety  Act  of  1966. 

The  conference  report  further  complies  with  the  will  of  the  House 
by  transferring  the  enforcement  of  mine  safety  from  the  Department 
of  the  Interior  to  the  Department  of  Labor  under  a  new  Assistant 
Secretary  for  Mine  Safety  and  Health.  This  transfer  resolves  the 
alleged  conflict  in  the  Department  of  the  Interior  between  its  mission 
of  maximizing  production  and  protecting  the  well-being  of  the  Na- 
tion's miners.  The  transfer  places  the  protection  of  miners  in  the  same 
Department  which  is  responsible  for  the  health  and  safety  of  most 
American  workers. 

In  combining  metal  and  nonmetallic  mining  with  coal  mining  in  a 
single  statute,  the  conference  report  retains  the  amendment  offered 
by  Mr.  Quie  in  committee  which  requires  that  standards  promulgated 
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be  applied  separately  and  respectively  to  metal  and  nonmetallic  mines 
or  to  coal  mines.  This  seems  to  be  an  appropriate  accommodation  to 
those  who  were  concerned  about  the  combination  of  the  two  acts. 

Over  the  years  there  has  been  much  attention  quite  rightly  focused 
on  the  harsh  safety  statistics  in  mining,  but  there  has  been  too  little 
attention  directed  to  the  potentially  dangerous  health  conditions  exist- 
ing in  many  noncoal  mines,  and  even  in  coal  mines.  During  commit- 
tee markup  I  offered  an  amendment,  which  was  accepted,  which 
would  direct  the  Secretary  of  Health,  Education,  and  Welfare  to  de- 
termine whether  toxic  materials  or  harmful  physical  agents  found  in 
mines  are  potentially  toxic  at  concentrations  in  which  they  are  used 
or  found  in  mines  and  to  present  such  determinations  to  the  Secre- 
tary of  Labor,  together  with  all  pertinent  criteria  and  a  proposed 
standard.  The  reported  bill  directed  that  research  be  made  and  stand- 
ards prepared  to  protect  miners  from  dangers  and  health  hazards 
in  terms  of  exposure  to  toxic  or  carcinogenic  substances  about  which 
not  enough  is  known  presently  to  provide  for  concerned  enforcement 
of  health  standards. 

The  conference  report  strengthened  the  provisions  for  the  health 
of  miners  and  health  standards.  I  invite  the  attention  of  the  House 
to  page  41  of  the  conference  report  in  the  statement  of  managers: 

The  Senate  bill  required  that  In  setting  standards  dealing  with  toxic  sub- 
stances and  harmful  physical  agents,  the  Secretary  establish  a  standard,  based 
on  the  best  available  scientific  and  other  data,  which  would  adequately  assure 
that  no  miner  would  suffer  material  impairment  of  health  or  functional  capacity 
even  if  exposed  to  the  regulated  substance  or  hazard  regularly  for  the  period 
of  his  working  life.  The  Senate  bill  further  provided  that  when  practicable, 
the  standard  be  expressed  in  terms  of  objective  criteria  or  performance  desired. 
The  House  amendment  contained  no  such  provision. 

The  Senate  bill  and  the  House  amendment  contained  provisions  requiring 
the  Secretary  of  Health,  Education,  and  Welfare,  within  18  months  in  the 
Senate  bill,  and  3  years  in  the  House  amendment,  and  on  a  continuing  basis 
thereafter,  to  determine  whether  toxic  materials  or  harmful  agents  found  in 
mines  are  potentially  toxic  in  concentrations  found  in  the  mines,  and  to 
transmit  such  information  to  the  Secretary.  The  Senate  bill  required  that  there- 
after, the  Secretary  of  HEW  shall  forward  proposed  standards  and  appropriate 
criteria  to  the  Secretary,  as  developed,  and  that,  as  received,  the  Secretary 
shall  within  60  days,  either  propose  health  standards  pursuant  to  the  rule- 
making procedure  or  publish  his  determination  not  to  do  so.  The  House  amend- 
ment required  the  HEW  Secretary  to  submit  proposed  standards  and  criteria 
to  the  Secretary  at  the  time  he  submitted  the  toxic  substance  list.  The  House 
version  compelled  the  Secretary  to  publish  such  recommended  standards  upon 
receipt. 

In  both  regards,  the  conference  substitute  conformed  to  the  Senate 
bill,  which  had  a  better  denned  emphasis  on  health.  The  conference 
report  also  requires  the  use  of  labels,  personal  protective  equipment 
or  technological  procedures  be  used  where  appropriate  and  further 
provides  for  medical  monitoring  of  miner  exposures.  Additionally, 
periodic  medical  exams  are  required  at  the  operators  expense  where  a 
miner  is  exposed  to  toxic  materials,  and  encourages  participation  in 
medical  program.  The  conference  substitute,  consistent  with  the  House 
bill,  does  not  provide  for  variances  to  health  standards. 

Further,  in  its  concern  for  the  health  of  miners,  the  conference 
substitute  speeds  up  the  issuance  of  the  standards-setting  process  and 
even  provides  for  emergency  temporary  standards. 
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This  emphasis  on  health  plus  the  retention  of  the  essential  safety 
approach  of  the  House  version  makes  this  conference  report  one  which 
should  be  acceptable  to  the  House  and  I  urge  its  support. 

Mr.  Sarasin.  Mr.  Speaker,  I  yield  back  the  balance  of  my  time. 

Mr.  Perkins.  Mr.  Speaker,  we  have  no  further  requests  for  time, 
and  I  move  the  previous  question  on  the  conference  report. 

The  previous  question  was  ordered. 

The  Speaker  pro  tempore  (Mr.  Wright).  The  question  is  on  the 
conference  report. 

The  question  was  taken;  and  the  Speaker  pro  tempore  announced 
that  the  ayes  appeared-to  have  it. 

Mr.  Rousselot.  Mr.  Speaker,  I  object  to  the  vote  on  the  ground  that 
a  quorum  is  not  present  and  make  the  point  of  order  that  a  quorum 
is  not  present. 

The  Speaker  pro  tempore.  Evidently  a  quorum  is  not  present. 

The  Sergeant  at  Arms  will  notify  absent  Members. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  376, 
nays  35,  answered  "present"  1,  not  voting  22,  as  follows : 


[Roll  No.  707] 

YEAS — 376 

Addabbo 

Brinkley 

Cotter 

Akaka 

Brodhead 

Coughlin 

Allen 

Brooks 

Cunningham 

Ambro 

Broomfield 

D'Amours 

Ammerman 

Brown,  Calif. 

Daniel,  Dan 

Anderson,  Calif. 

Brown,  Mich. 

Daniel,  R.  W. 

Anderson,  111. 

Brown,  Ohio 

Danielson 

Andrews,  N.  Dak. 

Buchanan 

Davis 

Annunzio 

Burgener 

de  la  Graza 

Armstrong 

Burke,  Calif. 

Delaney 

Ashley 

Burke,  Fla. 

Dellums 

Aspin 

Burke,  Mass. 

Dent 

Badham 

Burlison,  Mo. 

Derrick 

Badillo 

Burton,  John 

Derwinski 

Baldus 

Burton,  Phillip 

Dickinson 

Barnard 

Butler 

Dicks 

Baucus 

Byron 

Diggs 

Beard,  R.I. 

Caputo 

Dingell 

Beard,  Tenn. 

Carney 

Dornan 

Bedell 

Carr 

Downey 

Beilenson 

Cavanaugh 

Drinan 

Benjamin 

Cederberg 

Duncan,  Oreg. 

Bennett 

Chappell 

Duncan,  Tenn. 

Bevill 

Chisholm 

Early 

Biaggi 

Clay 

Eckhardt 

Bingham 

Cleveland 

Edgar 

Blanchard 

Cochran 

Edwards,  Ala. 

Blouin 

Cohen 

Edwards,  Calif 

Boggs 

Coleman 

Eilberg 

Boland 

Conable 

Emery 

Bonior 

Conte 

English 

Bonker 

Conyers 

Erlenborn 

Bowen 

Corcoran 

Ertel 

Brademas 

Corman 

Evans,  Colo. 

Breaux 

Cornell 

Evans,  Del. 

Breckinridge 

Cornwell 

Evans,  Ga. 
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Evans,  Ind. 

Johnson,  Colo. 

Moore 

Fary 

Jones,  N.C. 

Moorhead,  Calif. 

Fa  seel  1 

Jones,  Okla. 

Moorhead,  Pa. 

Fenwick 

Jones,  Tenn. 

Moss 

Findley 

Jordan 

Mottl 

Fish 

Kasten 

Murphy,  111. 

Fisher 

Kastenmeier 

Murphy.  X.Y. 

Fithian 

Kazen 

Murphy,  Pa. 

Flippo 

Kemp 

Murtha 

Flood 

Ketchum 

Myers,  Gary 

Florio 

Keys 

Myers,  John 

Flynt 

Kildee 

Myers,  Michael 

Foley 

Kindness 

Xatcher 

Ford,  Mich. 

Kostniaycr 

Xeal 

Ford,  Term. 

Krebs 

X(Klzi 

Forsythe 

Krueger 

Xichols 

Fountain 

LaFalce 

Xix 

Fowler 

Lagomarsino 

Xolan 

Fraser 

Latta 

Nowak 

Frenzel 

Le  Fante 

O'Brien 

Frey 

Leach 

Oakar 

Fuqua 

Lederer 

Oberstar 

Gnmmage 

Leggett 

Obey 

Gaydos 

Lehman 

Ottinger 

Giaimo 

Leritas 

Panetta 

Gibbons 

Livingston 

Patten 

Gilman 

Lloyd,  Calif. 

Patterson 

Ginn 

Lloyd,  Tenn. 

Pattison 

Glickman 

Long,  La. 

Pease 

Gold  water 

Long,  Md. 

Pepper 

Gonzalez 

Lott 

Perkins 

Goodling 

Lujan 

Pettis 

Gore 

Luken 

Pickle 

Gradison 

Lundine 

Pike 

Grassley 

MeClory 

Pressler 

Guyer 

McCloskey 

Price 

Ilagedorn 

McCormack 

Pritchard 

Hall 

McDade 

Quie 

Hamilton 

McEwen 

Quillen 

Ilammerschmidt 

McFall 

Rahall 

Hanley 

McKay 

Rail  shack 

Hannaford 

McKinney 

Ran  gel 

Harkin 

Madigan 

Regula 

Harrington 

Maguire 

Reuss 

Harris 

Mahon 

Richmond 

Harsha 

Mann 

Rinaldo 

Hawkins 

Markey 

Risenhoover 

Heckler 

Marks 

Robinson 

Heftel 

Marlenee 

Rodino 

II  iffh  tower 

Marriott 

Roe 

HilHs 

Mathis 

Rogers 

Holland 

Mattox 

Roncalio 

Hollenbeck 

Meeds 

Rooney 

Holtzman 

Metcalfe 

Rosenthal 

Horton 

Meyner 

Rostenkowski 

Howard 

Michel 

Roybal 

Hubbard 

Mikulski 

Runnels 

Huckaby 

Mikva 

Ruppe 

Huches 

Milord 

Russo 

Hyde 

Miller,  Calif. 

Ryan 

Ichord 

Mineta 

Sarasin 

Treland 

Minish 

Sawryer 

Jaeobs 

Mitchell,  Md. 

Scheuer 

Jeffords 

Mitchell,  N.Y. 

Schroeder 

Jenkins 

Moakley 

Schulze 

Jenrette 

Moffett 

Seiberling 

Johnson,  Calif. 

Mollohan 

Sharp 

1371 


Shipley 

Stratton 

Watkins 

Shuster 

Studds 

Waxman 

Sikes 

Taylor 

Weaver 

Simon 

Thompson 

Weiss 

Sisk 

Thone 

White 

Skelton 

Thornton 

Whitehurst 

Skubitz 

Traxler 

Whitley 

Slack 

Treen 

Whitten 

Smith,  Iowa 

Trible 

Wilson,  Bob 

Smith,  Nebr. 

Tsongas 

Wilson,  Tex. 

Snyder 

Tucker 

Winn 

Solarz 

Udall 

Wirth 

Spellman 

Ullman 

Wolff 

Spence 

Van  Deerlin 

Wright 

St  Germain 

Vander  Jagt 

Wydler 

Staggers 

Vanik 

Wylie 

Stanton 

Vento 

Yates 

Stark 

Volkmer 

Yatron 

Steed 

Waggonner 

Young,  Fla. 

Steers 

Walgren 

Zablocki 

Steiger 

Walker 

Zeferetti 

Stockman 

Walsh 

Stokes 

Wampler 

NAYS — 35 

Abdnor 

Gudger 

Roberts 

Andrews,  N.C. 

Hansen 

Rose 

Archer 

Hefner 

Rousselot 

Ashbrook 

Holt 

Rudd 

Bauman 

Kelly 

Santini 

Broyhill 

McDonald 

Satterfield 

Burleson,  Tex. 

Martin 

Sebelius 

Collins,  Tex. 

Miller,  Ohio 

Strangeland 

Crane 

Poage 

Stump 

Devine 

Preyer 

Symms 

Edwards,  Okla. 

Quayle 

Young,  Mo. 

Gephardt 

Rhodes 

ANSWEKED    "PRESENT" — 1 


Bafails 


NOT 

VOTING 22 

Alexander 

Dodd 

Teague 

Applegate 

Flowers 

Whalen 

AuCoin 

Koch 

Wiggins 

Boiling 

Lent 

Wilson,  C.  H. 

Carter 

McHugh 

Young,  Alaska 

Clausen,  Don  H. 

Mazzoli 

Young,  Tex. 

Clawson,  Del. 

Montgomery 

Collins,  111. 

Pursell 

The  Clerk  announced  the  following  pairs : 

Mr.  McHugh  with  Mr.  Young  of  Alaska. 

Mr.  Teague  with  Mr.  Carter. 

Mr.  Montgomery  with  Mr.  Pursell. 

Mr.  AuCoin  with  Mr.  Wiggins. 

Mr.  Koch  with  Mr.  Lent. 

Mr.  Dodd  with  Mr.  Wha^n. 

Mr.  Applegate  with  Mr.  Del  Clawson. 

Mr.  Flowers  with  Mr.  Don  H.  Clausen. 

Mr.  Charles  H.  Wilson  of  California  with  Mrs.  Collins  of  Illinois. 

Mr.  Alexander  with  Mr.  Mazzoli. 
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Messrs.  Young  of  Missouri,  Gudger,  Hefner,  Martin,  Preyer, 
Broyhill,  Rose,  and  Roberts,  changed  their  vote  from  "yea"  bo 
"nay.?5 

Mr.  Scheuer  changed  his  vote  from  "nay"  to  "yea." 

So  the  conference  report  was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the  table. 

DIRECTING  THE  CLERK  TO  MAKE  CORRECTIONS  IN  THE 
ENROLLMENT  OF  S.  717 

Mr.  Gaydos.  Mr.  Speaker,  I  ask  unanimous  consent  for  the  im- 
mediate consideration  of  the  Senate  concurrent  resolution  (S.  Con. 
Res.  57)  to  correct  the  enrollment  of  the  Senate  bill  S.  717  to  promote 
safety  and  health  in  the  mining  industry,  to  prevent  recurring  disasters 
in  the  mining  industry,  and  for  other  purposes. 

The  Clerk  read  the  title  of  the  Senate  concurrent  resolution. 

The  Speaker  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania? 

[Mr.  Rousselot  addressed  the  Committee.  His  remarks  will  appear 
hereafter  in  the  Extensions  of  Remarks.] 

The  Speaker  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania? 

There  was  no  objection. 

The  Clerk  read  the  Senate  concurrent  resolution,  as  follows: 

(Note:  The  full  text  of  S.  C<>n.  Res.  57  appeared  previously  ou  pp. 
1351-1353.) 

Mr.  Gaydos  (during  the  reading).  Mr.  Speaker,  I  ask  unanimous 
consent  that  further  reading  of  the  Senate  concurrent  resolution  be 
dispensed  with  and  that  it  be  printed  in  the  Record. 

The  Speaker  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania  ? 

There  was  no  objection. 

The  Senate  concurrent  resolution  was  concurred  in. 

A  motion  to  reconsider  was  laid  on  the  table. 
******* 

[From  the  Congressional  Record — Dally  Digest,  Nov.  11,  1977] 

(P.  D1673) 

******* 

New  Public  Laws 


S.  717,  to  promote  safety  and  health  in  the  mining  industry.  Signed 
November  9, 1977  (Public  Law  95-164). 


[The  text  of  Public  Law  95-164  follows :] 
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PUBLIC  LAW  95-164— NOV.  9,  1977 


Public  Law  95-164 
95th  Congress 


Nov.  9,  1977 
[S.  717] 


Federal  Mine 
Safety  and  Health 
Amendments  Act 
of  1977. 
30  USC  801  note. 


30  USC  801  note. 


30  USC  801. 


30  USC  802. 


An  Act 


30  USC  841, 
861,  901. 


To  promote  safety  and  health  In  the  mining  industry,  to  prevent  recurring 
disasters  in  the  mining  industry,  and  for  other  purposes. 

Be  it  emu-ted  by  th<  Senate  and  House  of  Representatives  of  the 
United  States  of  A  merica  m  ( 'ongress  assembled,  That  this  Act  may  be 
cited  as  the  "Federal  Mine  Safety  and  Health  Amendments  Act  of 
1977". 

TITLE  I— AMENDMENTS  TO  THE  GENERAL  PROVISIONS 
OF  THE  FEDERAL  COAL  MINE  HEALTH  AND  SAFETY- 
ACT  OF  1969 

SHORT    TITLE 

Sec  101.  The  tir.st  section  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  to  read  as  follows:  "That  this  Act  may 
be  cited  as  the  'Federal  Mine  Safety  and  Health  Act  of  1977'  " 

DEFINITIONS    AND    APPLICABILITY 

Sec.  102.  (a)(1)  Section  2  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1909  is  amended  by  inserting  "or  other"  immediately 
after  "coal''  wherever  it  appears. 

(2)  Section  2(g)(1)  of  such  Act  is  amended  by  striking  out  "the 
Interior"  and  inserting  in  lieu  thereof  "Labor". 

(b)(1)  Section  3(a)  of  such  Act  is  amended  by  striking  out  "the 
Interior"  and  inserting  in  lieu  thereof  "Labor". 

(2)  Section  3(d)  of  such  Act  is  amended  by  striking  the  semicolon 
at  the  end  thereof,  and  inserting  in  lieu  thereof  "or  any  independent 
contractor  performing  services  or  construction  at  such  mine;". 

(3)  Section  3(h)  of  such  Act  is  amended  to  read  as  follows: 

"(h)  (1)  'coal  or  other  mine'  means  (A)  an  area  of  land  from 
which  minerals  are  extracted  in  nonliquid  form  or,  if  in  liquid 
form,  are  extracted  with  workers  underground,  (B)  private  ways 
and  roads  appurtenant  to  such  area,  and  (C)  lands,  excavations, 
underground  passageways,  shafts,  slopes,  tunnels  and  work- 
ings, structures,  facilities,  equipment,  machines,  tools,  or  other 
property  including  impoundments,  retention  dams,  and  tailings 
ponds,  on  the  surface  or  underground,  used  in,  or  to  be  used  in, 
or  resulting  from,  the  work  of  extracting  such  minerals  from  their 
natural  deposits  in  nonliquid  form,  or  if  in  liquid  form,  with 
workers  underground,  or  used  in,  or  to  be  used  in,  the  milling  of 
such  minerals,  or  the  work  of  preparing  coal  or  other  minerals, 
and  includes  custom  coal  preparation  facilities.  In  making  a  deter- 
mination of  what  constitutes  mineral  milling  for  purposes  of  this 
Act,  the  Secretary  shall  give  due  consideration  to  the  convenience 
of  administration  resulting  from  the  delegation  to  one  Assistant 
Secretary  of  all  authority  with  respect  to  the  health  and  safety  of 
miners  employed  at  one  physical  establishment ; 

"(2)  For  purposes  of  titles  II,  III,  and  IV,  'coal  mine'  means 
an  area  of  land  and  all  structures,  facilities,  machinery,  tools, 
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equipment,  shafts,  slopes,  tunnels,  excavations,  and  other  prop- 
erty, real  or  personal,  placed  upon,  under,  or  above  the  surface  of 
such  land  by  any  person,  used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area  bituminous  coal,  lignite, 
or  anthracite  from  its  natural  deposits  in  the  earth  by  any  means 
or  method,  and  the  work  of  preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation  facilities;". 

(4)  Sections  3  (d),  (e),  (g),  and  (j)  of  such  Act  are  each  amended 
by  inserting  "or  other"  immediately  after  "coal"  wherever  it  appears. 

(5)  Section  3  of  such  Act  is  amended  by  striking  out  "and"  at  the 
end  of  paragraph  (1).  by  striking  out  the  period  at  the  end  of  para- 
graph (m)  and  inserting  in  lieu  thereof  " ;  and",  and  by  adding  at  the 
end  thereof  the  following  new  paragraphs : 

"  (n)  'Administration'  means  the  Mine  Safety  and  Health  Adminis- 
tration in  the  Department  of  T^abor. 

"(o)  'Commission'  means  the  Federal  Mine  Safety  and  Health 
Review  Commission.". 

(c)  Section  4  of  such  Act  is  amended  by  inserting  "or  other"  imme- 
diately after  "coal". 

(d)  Section  5(c)  of  such  Act  is  amended  by  striking  out  "Labor"    30  USC  804. 
and  inserting  in  lieu  thereof  "the  Interior". 


30  USC  803. 


TITLE  II— MINE  SAFETY  AND  HEALTH  STANDARDS 
AMENDMENTS 

Amendment  To  Title  I 

Sec.  201.  Title  I  of  the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969  is  amended  to  read  as  follows : 

"Title  I— General 


"MANDATORY  SAFETY  AND  HEALTH  STANDARDS 

"Sec.  101.  (a)  The  Secretary  shall  by  rule  in  accordance  with  proce- 
dures set  forth  in  this  section  and  in  accordance  with  section  553  of 
title  5,  United  States  Code  (without  regard  to  any  reference  in  such 
section  to  sections  556  and  557  of  such  title),  develop,  promulgate, 
and  revise  as  may  be  appropriate,  improved  mandatory  health  or 
safety  standards  for  the  protection  of  life  and  prevention  of  injuries 
in  coal  or  other  mines. 

"(1)  Whenever  the  Secretary,  upon  the  basis  of  information  sub- 
mitted to  him  in  writing  by  an  interested  person,  a  representative  of 
any  organization  of  employers  or  employees,  a  nationally  recognized 
standards-producing  organization,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare,  the  National  Institute  for  Occupational  Safety  and 
Health,  or  a  State  or  political  subdivision,  or  on  the  basis  of  infor- 
mation developed  b/  the  Secretary  or  otherwise  available  to  him, 
determines  that  a  rule  should  be  promulgated  in  order  to  serve  the 
objectives  of  this  Act,  the  Secretary  may  request  the  recommendation 
of  an  advisory  committee  appointed  under  section  102(c).  The  Secre- 
tary shall  provide  such  an  advisory  committee  with  any  proposals  of 
his  own  or  of  the  Secretary  of  Health,  Education,  and  Welfare, 
together  with  all  pertinent  factual  information  developed  by  the  Sec- 
retary or  the  Secretary  of  Health,  Education,  and  Welfare,  or  other- 
wise available,  including  the  results  of  research,  demonstrations,  and 
experiments.  An  advisory  committee  shall  submit  to  the  Secretary  its 


Rules. 

30  USC  811. 

5  USC  556,  557. 


Advisory 
committee 
recommendation, 
request. 


Information  to 

advisory 

committee. 


Recommenda- 
tions, submittal  to 
Secretary. 


20-040  O  -  78  - 
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Publication  in 
Federal  Register. 


Publication  in 
Federal  Register. 


Publication  in 
Federal  Register. 


Written 
objections,  filing. 


Publication  in 
Federal  Register. 
Hearing. 


Witnesses  and 
evidence, 
subpoena. 
Compliance 
order,  petition. 


Transcript. 


recommendations  regarding  the  rule  to  lie  promulgated  within  00  days 
from  the  date  of  its  appointment  or  within  such  longer  or  shorter 
period  as  may  be  prescribed  by  the  Secretary,  but  in  no  event  for  a 
period  which  is  longer  than  ISO  days.  When  t lie  Secretary  receives  a 
recommendation,  accompanied  by  appropriate  criteria,  from  the 
National  Institute  for  Occupational  Safety  and  Health  that  a  rule  be 
promulgated,  modified,  or  revoked,  the  Secretary  must,  within  60  days 
after  receipt  thereof,  refer  such  recommendation  to  an  advisory  com- 
mittee pursuant  to  this  paragraph,  or  publish  such  as  a  proposed  rule 
pursuant  to  paragraph  (:2).  or  publish  in  the  Federal  Register  his 
determination  not  to  do  so.  and  his  reasons  therefor.  The  Secretary 
shall  be  required  to  ret}uesl  the  recommendations  of  an  advisory  com- 
mittee appointed  under  section  102(c)  if  the  rule  to  be  promulgated 
is,  in  the  discretion  of  the  Secretary  which  shall  be  final,  new  in  effect 
or  application  and  has  significant  economic  impact, 

"(2)  The  Secretary  shall  publish  a  proposed  rule  promulgating, 
modifying,  or  revoking  a  mandatory  health  or  safety  Standard  in  the 
Federal  Register.  If  the  Secretary  determines  that  a  rule  should  be 
proposed  and  in  connection  therewith  has  appointed  an  advisory 
committee  as  provided  by  paragraph  (1).  the  Secretary  shall  pub- 
lish a  proposed  rule,  or  the  reasons  for  his  determination  not  to 
publish  >uch  rule,  within  60  days  following  the  submission  of  the 
advisory  committee's  recommendation  or  the  expiration  of  the  period 
of  time  prescribed  by  the  Secretary  in  such  submission.  In  either  event, 
the  Secretary  shall  afford  interested  persons  a  period  of  30  days  after 
any  such  publication  to  submit  written  data  or  comments  on  the  pro- 
posed rule.  Such  comment  period  may  be  extended  by  the  Secretary 
upon  a  finding  of  good  cause,  which  the  Secretary  shall  publish  in  the 
Federal  Register,  Publication  shall  include  the  text  of  such  rules  pro- 
posed in  their  entirety,  a  comparative  t^xt  of  the  proposed  changes 
in  existing  rules,  and  shall  include  a  comprehensive  index  to  the  rules, 
cross-referenced  by  subject  matter. 

"(3)  On  or  before  the  last  day  of  the  period  provided  for  the  sub- 
mission of  written  data  or  comments  under  paragraph  ('2),  any  inter- 
ested person  may  file  with  the  Secretary  written  objections  to  the 
proposed  mandatory  health  or  safety  standard,  stating  the  grounds 
therefor  and  requesting  a  public  hearing  on  such  objections.  Within 
60  days  after  the  last  day  for  filing  such  objections,  the  Secretary  shall 
publish  in  the  Federal  Register  a  notice  specifying  the  mandatory 
health  or  safety  standard  to  which  objections  have  been  filed  and  a 
hearing  requested,  and  specifying  a  time  and  place  for  such  hearing. 
Any  hearing  under  this  subsection  for  the  purpose  of  hearing  relevant 
information  shall  commence  within  60  days  after  the  date  of  publica- 
tion of  the  notice  of  hearing.  Hearings  required  by  this  subsection 
shall  be  conducted  by  the  Secretary,  who  may  prescribe  rules  and  make 
rulings  concerning  procedures  in  such  hearings  to  avoid  unnecessary 
cost  or  delay.  Subject  to  the  need  to  avoid  undue  delay,  the  Secretary 
shall  provide  for  procedures  that  will  afford  interested  parties  the 
right  to  participate  in  the  hearing,  including  the  right  to  present  oral 
statements  and  to  offer  written  comments  and  data.  The  Secretary 
may  require  by  subpoena  the  attendance  of  witnesses  and  the 
production  of  evidence  in  connection  with  any  proceeding  initiated 
under  this  section.  If  a  person  refuses  to  obey  a  subpoena  under 
this  subsection,  a  United  States  district  court  within  the  jurisdiction 
of  which  a  proceeding  under  this  subsection  is  conducted  may,  upon 
petition  by  the  Secretary,  issue  an  order  requiring  compliance  with 
such  subpoena.  A  transcript  shall  be  taken  of  any  such  hearing  and 
shall  be  available  to  the  public. 
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"(4)  (A)   Within  90  days  after  certification  of  the  record  of  the    Standards, 
hearing  held  pursuant  to  paragraph  (3),  the  Secretary  shall  by  rule 
promulgate,  modify,  or  revoke  such  mandatory  health  or  safety  stand- 
ards, and  publish  his  reasons  therefor. 

"(B)  In  the  case  of  a  proposed  mandatory  health  or  safety  standard 
to  which  objections  requesting  a  public  hearing  have  not  been  filed,  the 
Secretary,  within  90  days  after  the  period  for  filing  such  objections  has 
expired,  shall  by  rule  promulgate,  modify,  or  revoke  such  mandatory 
standards,  and  publish  his  reasons  therefor. 

"(C)  In  the  event  the  Secretary  determines  that  a  proposed  man- 
datory health  or  safety  standard  should  not  be  promulgated  he  shall, 
within  the  times  specified  in  subparagraphs  (A)  and  (B)  publish  his 
reasons  for  his  determination. 

"(5)  Any  mandatory  health  or  safety  standard  promulgated  as  a 
final  rule  under  this  section  shall  be  effective  upon  publication  in  the 
Federal  Register  unless  the  Secretary  specifies  a  later  date. 

"(6)  (A)  The  Secretary,  in  promulgating  mandatory  standards 
dealing  with  toxic  materials  or  harmful  physical  agents  under  this  sub- 
section, shall  set  standards  which  most  adequately  assure  on  the  basis 
of  the  best  available  evidence  that  no  miner  will  suffer  material  impair- 
ment of  health  or  functional  capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such  standard  for  the  period  of 
his  working  life.  Development  of  mandatory  standards  under  this  sub- 
section shall  be  based  upon  research,  demonstrations,  experiments,  and 
such  other  information  as  may  be  appropriate.  In  addition  to  the 
attainment  of  the  highest  degree  of  health  and  safety  protection  for 
the  miner,  other  considerations  shall  be  the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the  standards,  and  experience  gained 
under  this  and  other  health  and  safety  laws.  Whenever  practicable, 
the  mandatory  health  or  safety  standard  promulgated  shall  be 
expressed  in  terms  of  objective  criteria  and  of  the  performance  desired. 

"(B)  The  Secretary  of  Health,  Education,  and  Welfare,  as  soon  as 
possible  after  the  date  of  enactment  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  but  in  no  event  later  than  18  months 
after  such  date  and  on  a  continuing  basis  thereafter,  shall,  for  each 
toxic  material  or  harmful  physical  agent  which  is  used  or  found  in  a 
mine,  determine  whether  such  material  or  agent  is  potentially  toxic  at 
the  concentrations  in  which  it  is  used  or  found  in  a  mine.  The  Secre- 
tary of  Health,  Education,  and  Welfare  shall  submit  such  determina- 
tions with  respect  to  such  toxic  substances  or  harmful  physical  agents 
to  the  Secretary.  Thereafter,  the  Secretary  of  Health,  Education,  and 
Welfare  shall  submit  to  the  Secretary  all  pertinent  criteria  regard- 
ing any  such  substances  determined  to  be  toxic  or  any  such  harmful 
agents  as  such  criteria  are  developed.  Within  60  days  after  receiving 
any  criteria  in  accordance  with  the  preceding  sentence  relating  to 
a  toxic  material  or  harmful  physical  agent  which  is  not  adequately 
covered  by  a  mandatory  health  or  safety  standard  promulgated  under 
this  section,  the  Secretary  shall  either  appoint  an  advisory  committee 
to  make  recommendations  with  respect  to  a  mandatory  health  or 
safety  standard  covering  such  material  or  agent  in  accordance  with 
paragraph  (1),  or  publish  a  proposed  rule  promulgating  such  a  man- 
datory health  or  safety  standard  in  accordance  with  paragraph  (2), 
or  shall  publish  his  determination  not  to  do  so. 

"(7)  Any  mandatory  health  or  safety  standard  promulgated  under    Warning  labels, 
this  subsection  shall  prescribe  the  use  of  labels  or  other  appropriate    use- 
forms  of  warning  as  are  necessary  to  insure  that  miners  are  apprised  of 
all  hazards  to  which  they  are  exposed,  relevant  symptoms  and  appro- 
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prints  emergency  treatment,  end  proper  conditions  and  precautions  of 
safe  usc  or  exposure.  Where  appropriate,  such  mandatory  standard 
shall  also  prescribe  suitable  protective  equipment  and  control  or  tech- 
nological procedures  to  be  used  in  connection  with  such  hazards  and 
shall  provide  for  monitoring  or  measuring  miner  exposure  at  such  loca- 
tions and  intervals,  and  in  such  manner  so  as  to  assure  the  maximum 
protection  of  miners.  In  addition,  where  appropriate,  any  such  manda- 
tory standard  shall  prescribe  the  type  and  frequency  of  medical  exam- 
inations or  other  tests  which  shall  be  made  available,  by  the  operator  at 
his  cost,  to  miners  exposed  to  such  hazards  in  order  to  most  effectively 
determine  whether  the  health  of  such  miners  is  adversely  affected 
by  such  exposure.  Where  appropriate,  the  mandatory  standard  shall 
provide  that  where  a  determination  is  made  that  a  miner  may  suffer 
material  impairment  of  health  or  functional  capacity  by  reason  of 
exposure  to  the  hazard  covered  by  such  mandatory  standard,  that  miner 
shall  be  removed  from  such  exposure  and  reassigned.  Any  miner 
transferred  as  a  result  of  such  exposure  shall  continue  to  receive  com- 
pensation for  such  work  at  no  less  than  the  regular  rate  of  pay  for 
miners  in  the  classification  such  miner  held  immediately  prior  to  his 
transfer.  In  the  event  of  the  t  ransfer  of  a  miner  pursuant  to  the  preced- 
ing sentence,  increases  in  wages  of  the  transferred  miner  shall  be  based 
upon  the  new  work  classification.  In  the  event  such  medical  examina- 
tions are  in  the  nature  of  research,  as  determined  by  the  Secretary  of 
Health.  Education,  and  Welfare,  such  examinations  may  be  furnished 
at  the  expense  of  the  Secretary  of  Health,  Education,  and  Welfare. 
The  results  of  examinations  or  tests  made  pursuant  to  the  preceding 
sentence  shall  be  furnished  only  to  the  Secretary  or  the  Secretary  of 
Health,  (Education,  and  Welfare,  and.  at  the  request  of  the  miner,  to 
his  designated  physician. 

"(S)  The  Secretary  shall,  to  the  extent  practicable,  promulgate  sep- 
arate mandatory  health  or  safety  standards  applicable  to  mine  con- 
st ruet  ion  act i vity  on  the  su rf ace. 

"(!))  No  mandatory  health  or  safety  standard  promulgated  under 
this  title  shall  reduce  the  protection  afforded  miners  by  an  existing 
mandatory  health  or  safety  standard. 

"(b)  (1)  The  Secretary  shall  provide,  without  regard  to  the  require- 
ments of  chapter  5,  title  5,  United  States  Code,  for  an  emergency  tem- 
porary mandatory  health  or  safety  standard  to  take  immediate  effect 
upon  publication  in  the  Federal  Register  if  he  determines  (A)  that 
miners  are  exposed  to  grave  clanger  from  exposure  to  substances  or 
agents  determined  to  be  toxic  or  physically  harmful,  or  to  other  haz- 
ards, and  (B)  that  such  emergency  standard  is  necessary  to  protect 
miners  from  such  danger. 

"(2)  A  temporary  mandatory  health  or  safety  standard  shall  be 
effective  until  superseded  by  a  mandatory  standard  promulgated  in 
accordance  with  the  procedures  prescribed  in  paragraph  (3)  of  this 
subsection. 

"(3)  Upon  publication  of  such  standard  in  the  Federal  Register, 
the  Secretary  shall  commence  a  proceeding  in  accordance  with  section 
101(a),  and  the  standards  as  published  shall  also  serve  as  a  proposed 
rule  for  the  proceeding.  The  Secretary  shall  promulgate  a  mandatory 
health  or  safety  standard  under  this  paragraph  no  later  than  nine 
months  after  publication  of  the  emergency  temporary  standard  as 
provided  in  paragraph  (2). 

"(c)  Upon  petition  by  the  operator  or  the  representative  of  miners, 
the  Secretary  may  modify  the  application  of  any  mandatory 
safety  standard  to  a  coal  or  other  mine  if  the  Secretary  determines 
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that  an  alternative  method  of  achieving  the  result  of  such  standard 
exists  which  will  at  all  times  guarantee  no  less  than  the  same  measure 
of  protection  afforded  the  miners  of  such  mine  by  such  standard,  or  that 
the  application  of  such  standard  to  such  mine  will  result  in  a  diminu- 
tion of  safety  to  the  miners  in  such  mine.  Upon  receipt  of  such  petition 
the  Secretary  shall  publish  notice  thereof  and  give  notice  to  the  opera- 
tor or  the  representative  of  miners  in  the  affected  mine,  as  appropriate, 
and  shall  cause  such  investigation  to  be  made  as  he  deems  appropriate. 
Such  investigation  shall  provide  an  opportunity  for  a  public  hearing 
at  the  request  of  such  operator  or  representative  or  other  interested 
party,  to  enable  the  operator  or  the  representative  of  miners  in  such 
mine  or  other  interested  party  to  present  information  relating  to  the 
modification  of  such  standard.  Before  granting  any  exception  to  a 
mandatory  safety  standard,  the  findings  of  the  Secretary  or  his 
authorized  representative  shall  be  made  public  and  shall  be  available  to 
the  representative  of  the  miners  at  the  affected  mine.  The  Secretary 
shall  issue  a  decision  incorporating  his  findings  of  fact  therein,  and 
send  a  copy  thereof  to  the  operator  or  the  representative  of  the  miners, 
as  appropriate.  Any  such  hearing  shall  be  of  record  and  shall  be  sub- 
ject to  section  554  of  title  5  of  the  United  States  Code. 

"(d)  Any  person  who  may  be  adversely  affected  by  a  mandatory 
health  or  safety  standard  promulgated  under  this  section  may,  at  any 
time  prior  to  the  sixtieth  day  after  such  standard  is  promulgated,  file 
a  petition  challenging  the  validity  of  such  mandatory  standard  with 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  or  the  circuit  wherein  such  person  resides  or  has  his 
principal  place  of  business,  for  a  judicial  review  of  such  standard.  A 
copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary.  The  filing  of  such  petition  shall  not,  unless 
otherwise  ordered  by  the  court,  operate  as  a  stay  of  the  standard.  No 
objection  that  has  not  been  urged  before  the  Secretary  shall  be  con- 
sidered by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  for  good  cause  shown.  The  validity  of  any  mandatory 
health  or  safety  standard  shall  not  be  subject  to  challenge  on  the 
grounds  that  any  of  the  time  limitations  in  this  section  have  been 
exceeded.  The  procedures  of  this  subsection  shall  be  the  exclusive  means 
of  challenging  the  validity  of  a  mandatory  health  or  safety  standard. 

"(e)  The  Secretary  shall  send  a  copy  of  every  proposed  mandatory 
health  or  safety  standard  or  regulation  at  the  time  of  publication  in 
the  Federal  Register  to  the  operator  of  each  coal  or  other  mine  and 
the  representative  of  the  miners  at  such  mine  and  such  copy  shall  be 
immediately  posted  on  the  bulletin  board  of  the  mine  by  the  operator 
or  his  agent,  but  failure  to  receive  such  notice  shall  not  relieve  anyone 
of  the  obligation  to  comply  with  such  standard  or  regulation. 
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"advisory  committees 

"Sec.  102.  (a)  (1)  The  Secretary  of  the  Interior  shall  appoint  an 
advisory  committee  on  coal  or  other  mine  safety  research  composed 
of — 

"(A)  the  Director  of  the  Office  of  Science  and  Technology  or 
his  delegate,  with  the  consent  of  the  Director ; 

"(B)  the  Director  of  the  National  Bureau  of  Standards, 
Department  of  Commerce,  or  his  delegate,  with  the  consent  of 
the  Director : 

"(C)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  consent  of  the  Director ;  and 
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"(D)  such  Other  persons  as  the  Secretary  of  the  Interior  may 
appoint  who  arc  knowledgeable  in  the  field  of  coal  <>r  other  mine 
safety  research. 

The  Secretary  of  the  Interior  shall  designate  the  chairman  of  the 
committee. 

"C2)  The  advisory  committee  shall  consult  with,  and  make  recom- 

mendationfl  to,  the  Secretary  of  the  Interior  on  matters  involving  or 
relating  to  coal  or  other  mine  Bafety  research.  The  Secretary  oi  the 

Interior  shall  consult  with,  and  consider  the  recommendations  of,  such 
committee  in  the  conduct  of  such  research,  the  making  of  any  grants, 
and  the  entering  into  of  contracts  for  Mich  re-earch. 

•'(H)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  the  Interior  pursuant  to  paragraph  (1) 
(I))  shall  be  individual!  who  have  no  economic  interests  in  the  coal  or 

other  mining  industry,  and  who  are  not  operators,  miners,  or  oA 

or    employees    of    the    Federal    Government    or   any    State    or    local 

government. 
"(b)(1)  The  Secretary  <>f  Health,  Education,  and  Welfare  shall 

appoint  an  advisory  committee  on  coal  or  other  mine  health  research 

composed  of — 

A)  the  Director,  Bureau  of  Mine-,  or  his  delegate,  with  the 
consent  of  the  Director; 

"(B)  the  Director  of  the  National  Science  Foundation,  or  his 
delegate,  with  the  con-rut  of  the  Director; 

U(C)  the  Director  Of  the  National  Institutes  of  Health,  or  his 
delegate,  with  the  corn-cut  of  the  Director;  and 

"(  D)  such  other  |  tfl  the  Secretary  of  Health,  Education, 

and  Welfare  may  appoint   who  arc  knowledgeable  in  the  field  of 
coal  or  other  mine  health  research. 
The  Secretary  of  Health,  Education,  and  Welfare  shall  designate  the 
chairman  of  the  committee. 

"(-)  The  advisory  committee  -hall  consult  with,  and  make  recom- 
mendations to.  the  Secretary  of  Health,  Education,  and  Welfare  on 
matters  involving  or  relating  to  coal  or  other  mine  health  research. 
The  Secretary  of  Health.  Education,  and  Welfare  shall  consult  with, 
and  consider  the  recommendations  of,  such  committee  in  the  conduct 
of  such  research,  the  making  of  any  grants,  and  the  entering  into  of 
contracts  for  such  research. 

M(3)  The  chairman  of  the  committee  and  a  majority  of  the  persons 
appointed  by  the  Secretary  of  Health,  Education,  and  Welfare  pur- 
suant to  paragraph  (1)  (I))  shall  be  individuals  who  have  no  economic 
interests  in  the  coal  or  other  mining  industry,  and  who  are  not  opera- 
tors, miners,  or  officers  or  employees  of  the  Federal  Government  or 
any  State  or  local  government. 

"(c)  The  Secretary  or  the  Secretary  of  Health.  Education,  and 
Welfare  may  appoint  other  advisory  committees  as  he  deems  appro- 
priate to  advise  nim  in  carrying  out  the  provisions  of  this  Act.  The 
Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare,  as  the 
case  may  be.  shall  appoint  the  chairman  of  each  such  committee.  A 
majority  of  the  members  (including  the  chairman)  of  any  such  advi- 
sory committee  appointed  pursuant  to  this  subsection  shall  be  composed 
of  individuals  who  have  no  economic  interests  in  the  coal  or  other  min- 
ing industry,  and  who  are  not  operators,  miners,  or  officers  or  employees 
of  the  Federal  Government  or  any  State  or  local  government. 
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"(d)  Advisory  committee  members,  other  than  officers  or  employees 
of  Federal,  State,  or  local  governments,  shall  be,  for  each  day 
(including  traveltime)  during  which  tl.ey  are  performing  committee 
business,  entitled  to  receive  compensation  at  a  rate  fixed  by  the  appro- 
priate Secretary  but  not  in  excess  of  the  maximum  rate  of  pay  for 
grade  GS-18  as  provided  in  the  General  Schedule  under  section  5332 
of  title  5  of  the  United  States  Code,  and  shall,  notwithstanding  the 
limitations  of  sections  5703  and  5704  of  title  5  of  the  United  States 
Code,  be  fully  reimbursed  for  travel,  subsistence,  and  related  expenses. 


Compensation 
and  expenses. 


30  USC  5332 
note. 


"INSPECTIONS,  INVESTIGATIONS,  AND  recordkeeping 

"Sec.  103.  (a)  Authorized  representatives  of  the  Secretary  or  the 
Secretary  of  Health,  Education,  and  Welfare  shall  make  frequent 
inspections  and  investigations  in  coal  or  other  mines  each  year  for  the 
purpose  of  (1)  obtaining,  utilizing,  and  disseminating  information 
relating  to  health  and  safety  conditions,  the  causes  of  accidents,  and 
the  causes  of  diseases  and  physical  impairments  originating  in  such 
mines,  (2)  gathering  information  with  respect  to  mandatory  health 
or  safety  standards,  (3)  determining  whether  an  imminent  danger 
exists,  and  (4)  determining  whether  there  is  compliance  with  the 
mandatory  health  or  safety  standards  or  with  any  citation,  order,  or 
decision  issued  under  this  title  or  other  requirements  of  this  Act.  In 
carrying  out  the  requirements  of  this  subsection,  no  advance  notice  of 
an  inspection  shall  be  provided  to  any  person,  except  that  in  carrying 
out  the  requirements  of  clauses  (1)  and  (2)  of  this  subsection,  the 
Secretary  of  Health,  Education,  and  Welfare  may  give  advance  notice 
of  inspections.  In  carrying  out  the  requirements  of  clauses  (3)  and 
(4)  of  this  subsection,  the  Secretary  shall  make  inspections  of  each 
underground  coal  or  other  mine  in  its  entirety  at  least  four  times  a 
year,  and  of  each  surface  coal  or  other  mine  in  its  entirety  at  least  two 
times  a  year.  The  Secretary  shall  develop  guidelines  for  additional 
inspections  of  mines  based  on  criteria  including,  but  not  limited  to,  the 
hazards  found  in  mines  subject  to  this  Act,  and  his  experience  under 
this  Act  and  other  health  and  safety  laws.  For  the  purpose  of  making 
any  inspection  or  investigation  under  this  Act,  the  Secretary,  or  the 
Secretary  of  Health,  Education  and  Welfare,  with  respect  to  ful- 
filling his  responsibilities  under  this  Act,  or  any  authorized  represent- 
ative of  the  Secretary  or  the  Secretary  of  Health,  Education,  and 
Welfare,  shall  have  a  right  of  entry  to,  upon,  or  through  any  coal  or 
other  mine. 

"(b)  For  the  purpose  of  making  any  investigation  of  any  accident 
or  other  occurrence  relating  to  health  or  safety  in  a  coal  or  other  mine, 
the  Secretary  may,  after  notice,  hold  public  hearings,  and  may  sign 
and  issue  subpoenas  for  the  attendance  and  testimony  of  witnesses  and 
the  production  of  relevant  papers,  books,  and  documents,  and  admin- 
ister oaths.  Witnesses  summoned  shall  be  paid  the  same  fees  and  mile- 
age that  are  paid  witnesses  in  tie  courts  of  the  United  States.  In  case 
of  contumacy  or  refusal  to  obey  a  subpoena  served  upon  any  person 
under  this  section,  the  district  court  of  the  United  States  for  any  dis- 
trict in  which  such  person  is  found  or  resides  or  transacts  business, 
upon  application  by  the  United  States  and  after  notice  to  such  person, 
shall  have  jurisdiction  to  issue  an  order  requiring  such  person  to 
appear  and  give  testimony  before  the  Secretary  or  to  appear  and  pro- 
duce documents  before  the  Secretary,  or  both,  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof. 
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"(c)  The  Secretary,  in  cooperation  with  the  Secretary  of  Health, 
Education,  and  Welfare,  shall  issue  regulations  requiring  operators 
to  maintain  accurate  records  of  employee  exposures  to  potentially 
toxic  materials  or  harmful  physical  agents  which  are  required  to  be 
monitored  or  measured  under  any  applicable  mandatory  health  or 
safety  standard  promulgated  under  this  Act.  Such  regulations  shall 
provide  miners  or  their  representatives  with  an  opportunity  to  observe 
such  monitoring  or  measuring,  and  to  have  access  to  the  records 
thereof.  Such  regulations  shall  also  make  appropriate  provisions  for 
each  miner  or  former  miner  to  have  access  to  such  records  as  will 
indicate  his  own  exposure  to  toxic  materials  or  harmful  physical 
agents.  Each  operator  shall  promptly  notify  any  miner  who  has  been 
or  is  l>eing  exposed  to  toxic  materials  or  harmful  physical  agents  in 
concentrations  or  at  levels  which  exceed  those  prescribed  by  an 
applicable  mandatory  health  or  safety  standard  promulgated  under 
section  101,  or  mandated  under  title  II,  and  shall  inform  any  miner 
who  is  being  thus  exposed  of  the  corrective  action  being  taken. 

"(d)  All  accidents,  including  unintentional  roof  falls  (except  in 
any  abandoned  panels  or  in  areas  which  are  inaccessible  or  unsafe  for 
inspections),  shall  be  investigated  by  the  operator  or  his  agent  to 
determine  the  cause  and  the  means  of  preventing  a  recurrence.  Records 
of  such  accidents  and  investigations  shall  be  kept  and  the  information 
shall  be  made  available  to  the  Secretary  or  his  authorized  representa- 
tive and  the  appropriate  State  agency.  Such  records  shall  be  open  for 
inspection  by  interested  persons.  Such  records  shall  include  man-hours 
worked  and  shall  be  reported  at  a  frequency  determined  by  the  Secre- 
tarv,  but  at  least  annually. 

t:(e)  Any  information  obtained  by  the  Secretary  or  by  the  Secre- 
tary of  Health,  Education,  and  Welfare  under  this  Act  shall  be 
obtained  in  such  a  manner  as  not  to  impose  an  unreasonable  burden 
upon  operators,  especially  those  operating  small  businesses,  consistent 
with  the  underlying  purposes  of  this  Act.  Unnecessary  duplication  of 
effort  in  obtaining  information  shall  be  reduced  to  the  maximum  extent 
feasible. 

"(f)  Subject  to  regulations  issued  by  the  Secretary,  a  representative 
of  the  operator  and  a  representative  authorized  by  his  miners  shall 
be  given  an  opportunity  to  accompany  the  Secretary  or  his  authorized 
representative  during  the  physical  inspection  of  any  coal  or  other 
mine  made  pursuant  to  the  provisions  of  subsection  (a) ,  for  the  purpose 
of  aiding  such  inspection  and  to  participate  in  pre-  or  post-inspection 
conferences  held  at  the  mine.  Where  there  is  no  authorized  miner  repre- 
sentative, the  Secretary  or  his  authorized  representative  shall  consult 
with  a  reasonable  number  of  miners  concerning  matters  of  health  and 
safety  in  such  mine.  Such  representative  of  miners  who  is  also  an 
employee  of  the  operator  shall  suffer  no  loss  of  pay  during  the  period 
of  his  participation  in  the  inspection  made  under  this  subsection.  To 
the  extent  that  the  Secretary  or  authorized  representative  of  the  Secre- 
tary determines  that  more  than  one  representative  from  each  party 
would  further  aid  the  inspection,  he  can  permit  each  party  to  have  an 
equal  number  of  such  additional  representatives.  However,  only  one 
such  representative  of  miners  who  is  an  employee  of  the  operator  shall 
be  entitled  to  suffer  no  loss  of  pay  during  the  period  of  such  participa- 
tion under  the  provisions  of  this  subsection.  Compliance  with  this 
subsection  shall  not  be  a  jurisdictional  prerequisite  to  the  enforcement 
of  any  provision  of  this  Act. 

"(g)(1)  Whenever  a  repersentative  of  the  miners  or  a  miner  in 
the  case  of  a  coal  or  other  mine  where  there  is  no  such  representa- 
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ive  has  reasonable  grounds  to  believe  that  a  violation  of  this  Act 
or  a  mandatory  health  or  safety  standard  exists,  or  an  imminent 
danger  exists,  such  miner  or  representative  shall  have  a  light  to  obtain 
an  immediate  inspection  by  giving  notice  to  the  Secretary  or  his 
authorized  representative  of  such  violation  or  danger.  Any  such  notice 
shall  be  reduced  to  writing,  signed  by  the  representative  of  the  miners 
or  by  the  miner,  and  a  copy  shall  be  provided  the  operator  or  his  agent 
no  later  than  at  the  time  of  inspection,  except  that  the  operator  or 
his  agent  shall  be  notified  forthwith  if  the  complaint  indicates  that  an 
imminent  danger  exists.  The  name  of  the  person  giving  such  notice 
and  the  names  of  individual  miners  referred  to  therein  shall  not  appear 
in  such  copy  or  notification.  Upon  receipt  of  such  notification,  a  special 
inspection  shall  be  made  as  soon  as  possible  to  determine  if  such  viola- 
tion or  danger  exists  in  accordance  with  the  provisions  of  this  title. 
If  the  Secretary  determines  that  a  violation  or  danger  does  not  exist, 
he  shall  notify  the  miner  or  representative  of  the  miners  in  writing 
of  such  determination. 

"(2)  Prior  to  or  during  any  inspection  of  a  coal  or  other  mine,  any 
representative  of  miners  or  a  miner  in  the  case  cf  a  coal  or  other  mine 
where  there  is  no  such  representative,  may  notify  the  Secretary  or  any 
representative  of  the  Secretary  responsible  for  conducting  the  inspec- 
tion, in  writing,  of  any  violation  of  this  Act  or  of  any  imminent 
danger  which  he  has  reason  to  believe  exists  in  such  mine.  The 
Secretary  shall,  by  regulation,  establish  procedures  for  informal 
review  of  any  refusal  by  a  representative  of  the  Secretary  to  issue  a 
citation  with  respect  to  any  such  alleged  violation  or  order  with 
respect  to  such  danger  and  shall  furnish  the  representative  of  miners 
or  miner  requesting  such  review  a  written  statement  of  the  reasons 
for  the  Secretary's  final  disposition  of  the  case. 

"(h)  In  addition  to  such  records  as  are  specifically  required  by  this 
Act,  every  operator  of  a  coal  or  other  mine  shall  establish  and  main- 
tain such  records,  make  such  reports,  and  provide  such  information, 
as  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Welfare 
may  reasonably  require  from  time  to  time  to  enable  him  to  perform 
his  functions  under  this  Act.  The  Secretary  or  the  Secretary  of  Health, 
Education,  and  Welfare  is  authorized  to  compile,  analyze,  and  publish, 
either  in  summary  or  detailed  form,  such  reports  or  information  so 
obtained.  Except  to  the  extent  otherwise  specifically  provided  by  this 
Act,  all  records,  information,  reports,  findings,  citations,  notices, 
orders,  or  decisions  required  or  issued  pursuant  to  or  under  this  Act 
may  be  published  from  time  to  time,  may  be  released  to  any  interested 
person,  and  shall  be  made  available  for  public  inspection. 

"(i)  Whenever  the  Secretary  finds  that  a  coal  or  other  mine  liber- 
ates excessive  quantities  of  methane  or  other  explosive  gases  during  its 
operations,  or  that  a  methane  or  other  gas  ignition  or  explosion  has 
occurred  in  such  mine  which  resulted  in  death  or  serious  injury  at  any 
time  during  the  previous  five  years,  or  that  there  exists  in  such  mine 
some  other  especially  hazardous  condition,  he  shall  provide  a  mini- 
mum of  one  spot  inspection  by  his  authorized  representative  of  all  or 
part  of  such  mine  during  every  five  working  days  at  irregular  inter- 
vals. For  purposes  of  this  subsection,  'liberation  of  excessive  quantities 
of  methane  or  other  explosive  gases'  shall  mean  liberation  of  more  than 
one  million  cubic  feet  of  methane  or  other  explosive  gases  during  a 
24-hour  period.  When  the  Secretary  finds  that  a  coal  or  other  mine 
liberates  more  than  five  hundred  thousand  cubic  feet  of  methane  or 
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other  explosive  gases  (luring  a  24-hour  period,  lie  shall  provide  a 
minimum  of  one  spot  inspection  by  his  authorized  representative  of 
all  or  part  of  such  mine  every  Id  working  days  at  irregular  intervals, 
When  the  Secretary  finds  that  a  coal  or  other  mine  liberates  more 
than  two  hundred  thousand  cubic  feet  of  methane  or  other  explosive 
gases  during  a  24-hour  period,  lie  shall  provide  a  minimum  of  one 
spot  inspection  by  his  authorized  representative  of  all  or  part  of  such 
mine  every  15  working  days  at  irregular  intervals. 

"(.])  In  the  event  of  any  accident  occurring  in  any  coal  or  other 
mine,  the  operator  shall  notify  the  Secretary  thereof  and  shall  take 
appropriate  measures  to  prevent  the  destruction  of  any  evidence  which 
would  assist  in  investigating  the  cause  or  causes  thereof.  In  the  event 
of  any  accident  occurring  in  a  coal  or  other  mine,  where  rescue  and 
recovery  work  is  necessary,  the  Secretary  or  an  authorized  representa- 
tive of  the  Secretary  shall  take  whatever  action  lie  deems  appropriate 
to  protect  the  life  of  any  person,  and  he  may.  if  lie  deems  it  appro- 
priate, supervise  aM  direct  the  rescue  and  recovery  activities  in  such 
mine. 

"(k)  In  the  event  of  any  accident  occurring  in  a  coal  or  other  mine, 
an  authorized  representative  of  the  Secretary,  when  present,  may 
ISSUe  Mich  orders  as  he  deems  appropriate  fO  insure  the  safety  of  any 
person  in  the  coal  or  other  mine,  and  the  operator  of  such  mine  shall 
obtain  the  approval  of  such  representative,  in  consultation  with 
appropriate  State  representatives,  when  feasible,  of  any  plan  to  recover 
any  person  in  such  mine  or  to  recover  the  coal  or  other  mine  or  return 
affected  areas  of  such  mine  to  normal. 
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"CITATIONS    AND   QBRKRS 

"Skc.  104.  (a)  If,  upon  inspection  or  investigation,  the  Secretary  or 
his  authorized  representative  believes  that  an  operator  of  a  coal  or 
other  mine  subject  to  this  Act  has  violated  this  Act.  or  any  mandatory 
health  or  safety  standard,  rule,  order,  or  regulation  promulgated  pur- 
suant to  this  Act,  lie  shall,  with  reasonable  promptness,  issue  a  cita- 
tion to  the  operator.  Each  citation  shall  be  in  writing  and  shall  describe 
with  particularity  the  nature  of  the  violation,  including  a  reference 
to  the  provision  of  the  Act,  standard,  rule,  regulation,  or  order 
alleged  to  have  been  violated.  In  addition,  the  citation  shall  fix  a  rea- 
sonable time  for  the  abatement  of  the  violation.  The  requirement  for 
the  issuance  of  a  citation  with  reasonable  promptness  shall  not  be  a 
jurisdictional  prerequisite  to  the  enforcement  of  anv  provision  of  this 
Act. 

"(b)  If.  upon  any  follow-up  inspection  of  a  coal  or  other  mine,  an 
authorized  representative  of  the  Secretary  finds  (1)  that  a  violation 
described  in  a  citation  issued  Pursuant  to  subsection  (a)  has  not  been 
totally  abated  within  the  period  of  time  as  originally  fixed  therein 
or  as  subsequently  extended,  and  (2)  that  the  period  of  time  for  the 
abatement  should  not  be  further  extended,  he  shall  determine  the  extent 
of  the  area  affected  by  the  violation  and  shall  promptly  issue  an  order 
requiring  the  operator  of  such  mine  or  his  agent  to  immediately  cause 
all  persons,  except  those  persons  referred  to  in  subsection  (c),  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until 
an  authorized  representative  of  the  Secretary  determines  that  such 
violation  has  been  abated. 
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"(c)  The  following  persons  shall  not  be  required  to  be  withdrawn    Exempt  persons, 
from,  or  prohibited  from  entering,  any  area  of  the  coal  or  other  mine 
subject  to  an  order  issued  under  this  section : 

"(1)  any  person  whose  presence  in  such  area  is  necessary,  in  the 
judgment  of  the  operator  or  an  authorized  representative  of  the 
Secretary,  to  eliminate  the  condition  described  in  the  order ; 

"(2)  any  public  official  whose  official  duties  require  him  to  enter 
such  area; 

"(3)  any  representative  of  the  miners  in  such  mine  who  is,  in 
the  judgment  of  the  operator  or  an  authorized  representative  of 
the  Secretary,  qualified  to  make  such  mine  examinations  or  who  is 
accompanied  by  such  a  person  and  whose  presence  in  such  area  is 
necessary  for  the  investigation  of  the  conditions  described  in  the 
order;  and 

"(4)  any  consultant  to  any  of  the  foregoing. 
"(d)  (1)  If,  upon  any  inspection  of  a  coal  or  other  mine,  an  author- 
ized representative  of  the  Secretary  finds  that  there  has  been  a  viola- 
tion of  any  mandatory  health  or  safety  standard,  and  if  he  also  finds 
that,  while  the  conditions  created  by  such  violation  do  not  cause  immi- 
nent danger,  such  violation  is  of  such  nature  as  could  significantly  and 
substantially  contribute  to  the  cause  and  effect  of  a  coal  or  other  mine 
safety  or  health  hazard,  and  if  he  finds  such  violation  to  be  caused  by 
an  unwarrantable  failure  of  such  operator  to  comply  with  such  manda- 
tory health  or  safety  standards,  he  shall  include  such  finding  in  any 
citation  given  to  the  operator  under  this  Act.  If,  during  the  same 
inspection  or  any  subsequent  inspection  of  such  mine  within  90  days 
after  the  issuance  of  such  citation,  an  authorized  representative  of  the 
Secretary  finds  another  violation  of  any  mandatory  health  or  safety 
standard  and  finds  such  violation  to  be  also  caused  by  an  unwarrant- 
able failure  of  such  operator  to  so  comply,  he  shall  forthwith  issue  an 
order  requiring  the  operator  to  cause  all  persons  in  the  area  affected 
by  such  violation,  except  those  persons  referred  to  in  subsection  (c) 
to  be  withdrawn  from,  and  to  be  prohibited  from  entering,  such  area 
until  an  authorized  representative  of  the  Secretary  determines  that 
such  violation  has  been  abated. 

"  (2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  coal  or  other 
mine  has  been  issued  pursuant  to  paragraph  (1),  a  withdrawal  order 
shall  promptly  be  issued  by  an  authorized  representative  of  the  Secre- 
tary who  finds  upon  any  subsequent  inspection  the  existence  in  such 
mine  of  violations  similar  to  those  that  resulted  in  the  issuance  of  the 
withdrawal  order  under  paragraph  (1)  until  such  time  as  an  inspec- 
tion of  such  mine  discloses  no  similar  violations.  Following  an  inspec- 
tion of  such  mine  which  discloses  no  similar  violations,  the  provisions 
of  paragraph  (1)  shall  again  be  applicable  to  that  mine. 

"(e)  (1)  If  an  operator  has  a  pattern  of  violations  of  mandatory 
health  or  safety  standards  in  the  coal  or  other  mine  which  are  of  such 
nature  as  could  have  significantly  and  substantially  contributed  to  the 
cause  and  effect  of  coal  or  other  mine  health  or  safety  hazards,  he  shall 
be  given  written  notice  that  such  pattern  exists.  If ',  upon  any  inspec- 
tion within  90  days  after  .the  issuance  of  such  notice,  an  authorized 
representative  of  the  Secretary  finds  any  violation  of  a  mandatory 
health  or  safety  standard  which  could  significantly  and  substantially 
contribute  to  the  cause  and  effect  of  a  coal  or  other  mine  safety  or 
health  hazard,  the  authorized  representative  shall  issue  an  order  requir- 
ing the  operator  to  cause  all  persons  in  the  area  affected  by  such 
violation,  except  those  persons  referred  to  in  subsection  (c),  to  be 
withdrawn  from,  and  to  be  prohibited  from  entering,  such  area  until 
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an  authorized  representative  of  the  Secretary  determines  that  such 
violation  has  been  abated. 

"(2)  If  a  withdrawal  order  with  respect  to  any  area  in  a  coal  or 
other  mine  has  been  issued  pursuant  to  paragraph  (1),  a  withdrawal 
order  shall  be  issued  by  an  authorized  representative  of  the  Secretary 
who  finds  upon  any  subsequent  inspection  the  existence  in  such  mine 
of  any  violation  of  a  mandatory  health  or  safety  standard  which  could 
significantly  and  substantially  contribute  to  the  cause  and  effect  of  a 
coal  or  other  mine  health  or  safety  hazard.  The  withdrawal  order  shall 
remain  in  effect  until  an  authorized  representative  of  the  Secretary 
determines  that  such  violation  has  been  abated. 

"(3)  If,  upon  an  inspection  of  the  entire  coal  or  other  mine,  an 
authorized  representative  of  the  Secretary  finds  no  violations  of  man- 
datory health  or  safety  standards  that  could  significantly  and  sub- 
stantially contribute  to  the  cause  and  effect  of  a  coal  or  other  mine 
health  and  safety  hazard,  the  pattern  of  violations  that  resulted  in 
the  issuance  of  a  notice  under  paragraph  (1)  shall  be  deemed  to  be 
terminated  and  the  provisions  of  paragraphs  (1)  and  (2)  shall  no 
longer  Apply.  However,  if  as  a  result  of  subsequent  violations,  the 
operator  reestablishes  a  pattern  of  violations,  paragraphs  (1)  and  (2) 
shall  again  be  applicable  to  such  operator. 

"(4)  The  Secretary  shall  make  such  rules  as  he  deems  necessary  to 
establish  criteria  for  determining  when  a  pattern  of  violations  of  man- 
datory health  or  safety  standards  exists. 

"(f)  If,  based  upon  samples  taken,  analyzed,  and  recorded  pursuant 
to  section  802(a),  or  samples  taken  during  an  inspection  by  an  author- 
ized representative  of  the  Secretary,  the  applicable  limit  on  the  con- 
centration of  respirable  dust  required  to  be  maintained  under  this  Act 
is  exceeded  and  thereby  violated,  the  Secretary  or  his  authorized  rep- 
resentative shall  issue  a  citation  fixing  a  reasonable  time  for  the  abate- 
ment of  the  violation.  During  such  time,  the  operator  of  the  mine  shall 
cause  samples  described  in  section  202(a)  to  be  taken  of  the  affected 
area  during  each  production  shift.  If.  upon  the  expiration  of  the 
period  of  time  as  originally  fixed  or  subsequently  extended,  the  Sec- 
retary or  his  authorized  representative  finds  that  the  period  of  time 
should  not  be  further  extended,  he  shall  determine  the  extent  of  the 
area  affected  by  the  violation  and  shall  promptly  issue  an  order  requir- 
ing the  operator  of  such  mine  or  his  agent  to  cause  immediately  all 
persons,  except  those  referred  to  in  subsection  (c),  to  be  withdrawn 
from,  and  to  be  prohibited  from  entering,  such  area  until  the  Secretary 
or  his  authorized  representative  has  reason  to  believe,  based  on  actions 
taken  by  the  operator,  that  such  limit  will  be  complied  with  upon  the 
resumption  of  production  in  such  mine.  As  soon  as  possible  after  an 
order  is  issued,  the  Secretary,  upon  request  of  the  operator,  shall  dis- 
patch to  the  mine  involved  a  person,  or  team  of  persons,  to  the  extent 
such  persons  are  available,  who  are  knowledgeable  in  the  methods  and 
means  of  controlling  and  reducing  respirable  dust.  Such  person  or 
team  of  persons  shall  remain  at  the  mine  involved  for  such  time  as  they 
shall  deem  appropriate  to  assist  the  operator  in  reducing  respirable 
dust  concentrations.  While  at  the  mine,  such  persons  may  require  the 
operator  to  take  such  actions  as  they  deem  appropriate  to  insure  the 
health  of  any  person  in  the  coal  or  other  mine. 

"(g)(1)  If.  upon  any  inspection  or  investigation  pursuant  to  sec- 
tion 103  of  this  Act,  the  Secretary  or  an  authorized  representative  shall 
find  employed  at  a  coal  or  other  mine  a  miner  who  has  not  received  the 
requisite  safety  training  f»s  determined  under  section  115  of  this  Act. 
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the  Secretary  or  an  authorized  representative  shall  issue  an  order 
under  this  section  which  declares  such  miner  to  be  a  hazard  to  himself 
and  to  others,  and  requiring  that  such  miner  be  immediately  with- 
drawn from  the  coal  or  other  mine,  and  be  prohibited  from  entering 
such  mine  until  an  authorized  representative  of  the  Secretary  deter- 
mines that  such  miner  has  received  the  training  required  by  section 
115  of  this  Act. 

"  (2)  No  miner  who  is  ordered  withdrawn  from  a  coal  or  other  mine  Withdrawn 
under  paragraph  (1)  shall  be  discharged  or  otherwise  discriminated 
against  because  of  such  order;  and  no  miner  who  is  ordered  with- 
drawn from  a  coal  or  other  mine  under  paragraph  (1)  shall  suffer 
a  loss  of  compensation  during  the  period  necessary  for  such  miner 
to  receive  such  training  and  for  an  authorized  representative  of  the 
Secretary  to  determine  that  such  miner  has  received  the  requisite 
training. 

"(h)  Any  citation  or  order  issued  under  this  section  shall  remain 
in  effect  until  modified,  terminated  or  vacated  by  the  Secretary  or  his 
authorized  representative,  or  modified,  terminated  or  vacated  by, the 
Commission  or  the  courts  pursuant  to  section  105  or  106. 
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'"PROCEDURE  for  enforcement 

"Sec.  105.  (a)  If,  after  an  inspection  or  investigation,  the  Secretary 
issues  a  citation  or  order  under  section  104,  he  shall,  within  a  reason- 
able time  after  the  termination  of  such  inspection  or  investigation, 
notify  the  operator  by  certified  mail  of  the  civil  penalty  proposed  to 
be  assessed  under  section  110(a)  for  the  violation  cited  and  that  the 
operator  has  30  days  within  which  to  notify  the  Secretary  that  he 
wishes  to  contest  the  citation  or  proposed  assessment  of  penalty.  A 
copy  of  such  notification  shall  be  sent  by  mail  to  the  representative 
of  miners  in  such  mine.  If,  within  30  days  from  the  receipt  of  the 
notification  issued  by  the  Secretary,  the  operator  fails  to  notify  the 
Secretary  that  he  intends  to  contest  the  citation  or  the  proposed  assess- 
ment of  penalty,  and  no  notice  is  filed  by  any  miner  or  representative 
of  miners  under  subsection  (d)  of  this  section  within  such  time,  the 
citation  and  the  proposed  assessment  of  penalty  shall  be  deemed  a  final 
order  of  the  Commission  and  not  subject  to  review  by  any  court  or 
agency.  Refusal  by  the  operator  or  his  agent  to  accept  certified  mail 
containing  a  citation  and  proposed  assessment  of  penalty  under  this 
subsection  shall  constitute  receipt  thereof  within  the  meaning  of  this 
subsection. 

"(b)  (1)  (A)  If  the  Secretary  has  reason  to  believe  that  an  operator 
has  failed  to  correct  a  violation  for  which  a  citation  has  been  issued 
within  the  period  permitted  for  its  correction,  the  Secretary  shall 
notify  the  operator  by  certified  mail  of  such  failure  and  of  the  penalty 
proposed  to  be  assessed  under  section  110(b)  by  reason  of  such  failure 
and  that  the  operator  has  30  days  within  which  to  notify  the  Secretary 
that  he  wishes  to  contest  the  Secretary's  notification  of  the  proposed 
assessment  of  penalty.  A  copy  of  such  notification  of  the  proposed 
assessment  of  penalty  shall  at  the  same  time  be  sent  by  mail  to  the  rep- 
resentative of  the  mine  employees.  If,  within  30  days  from  the  receipt 
of  notification  of  proposed  assessment  of  penalty  issued  by  the  Secre- 
tary, the  operator  fails  to  notify  the  Secretary  that  he  intends  to  con- 
test the  notification  of  proposed  assessment  of  penalty,  such  notification 
shall  be  deemed  a  final  order  of  the  Commission  and  not  subject  to 
review  by  any  court  or  agency.  Refusal  by  the  operator  or  his  agent  to 
accept  certified  mail  containing  a  notification  of  proposed  assessment 
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of  penalty  issued  under  this  subsection  shall  constitute  receipt  thereof 
within  the  meaning  of  this  subsection. 

Penalty  "(B)  Iii  determining  whether  to  propose  a  penalty  to  be  assessed 

determination.  under  section  110(b),  the  Secretary  shall  consider  the  operator's  his- 

tory of  previous  violations,  the  appropriateness  of  such  penalty  to  the 
size  of  the  business  of  the  operator  charged,  whether  the  operator  was 
negligent,  the  effect  on  the  operator's  ability  to  continue  in  business, 
the  gravity  of  the  violation,  and  the  denionst rated  good  faith  of  the 
operator  charged  in  attempting  to  achieve  rapid  compliance  after 
notification  of  a  violation. 

"(2)  An  applicant  may  file  with  the  Commission  a  written  request 
that  the  Commission  grant  temporary  relief  from  any  modification  or 
termination  of  any  order  or  from  any  order  issued  under  section  104 
together  with  a  detailed  statement  giving  the  reasons  for  granting 
such  relief.  The  Commission  may  giant  such  relief  under  such  condi- 
tions as  it  may  prescribe,  if — 

"(A)  a  hearing  has  been  held  in  which  all  parties  were  given 
an  opportunity  to  lxi  heard  ; 

"(B)  the  applicant  shows  that  there  is  substantial  likelihood 
that  the  findings  of  the  Commission  will  be  favorable  to  the 
applicant ;  and 

"(C)  such  relief  will  not  adversely  affect  the  health  and  safety 
of  miners. 
Xo  temporary  relief  shall  be  granted  in  the  case  of  a  citation  issued 
under  subsection    (a)   or   (f)   of  section    104.  The  Commission  shall 
provide  a  procedure  for  exj>edited  consideration  of  applications  for 
temporary  relief  under  this  paragraph. 
Discrimination  or         "(c)(1)  Xo  person  shall  discharge  or  in  any  manner  discriminate 
interference,  against  or  cause  to  be  discharged  or  cause  discrimination  against  or 

prohibition.  otherwise  interfere  with  the  exercise  of  the  statutory  rights  of  any 

miner,  representative  of  miners  or  applicant  for  employment  in  any 
coal  or  other  mine  subject  to  this  Act  because  such  miner,  representa- 
tive of  miners  or  applicant  for  employment  has  filed  or  made  a  com- 
plaint under  or  related  to  this  Act,  including  a  complaint  notifying 
the  operator  or  the  operator's  agent,  or  the  representative  of  the  miners 
at  the  coal  or  other  mine  of  an  alleged  danger  or  safety  or  health  vio- 
lation in  a  coal  or  other  mine,  or  because  such  miner,  representative  of 
miners  or  applicant  for  employment  is  the  subject  of  medical  evalua- 
tions and  potential  transfer  under  a  standard  published  pursuant  to 
section  101  or  because  such  miner,  representative  of  miners  or  appli- 
cant for  employment  has  instituted  or  caused  to  be  instituted  any  pro- 
ceeding under  or  related  to  this  Act  or  has  testified  or  is  about  to 
testify  in  any  such  proceeding,  or  because  of  the  exercise  by  such 
miner,  representative  of  miners  or  applicant  for  employment  on  behalf 
of  himself  or  others  of  any  statutory  right  afforded  by  this  Act. 
Complaint,  filing.  "(2)  Any  miner  or  applicant  for  employment  or  representative  of 
miners  who  believes  that  he  has  been  discharged,  interfered  with,  or 
otherwise  discriminated  against  by  any  person  in  violation  of  this  sub- 
section may,  within  60  days  after  such  violation  occurs,  file  a  complaint 
Copy.  with  the  Secretary  alleging  such  discrimination.  Upon  receipt  of  such 

Investigation.  complaint,  the  Secretary  shall  forward  a  copy  of  the  complaint  to  the 

respondent  and  shall  cause  such  investigation  to  be  made  as  he  deems 
appropriate.  Such  investigation  shall  commence  within  15  days  of  the 
Secretary's  receipt  of  the  complaint,  and  if  the  Secretary  finds  that 
such  complaint  was  not  frivolously  brought,  the  Commission,  on  an 
expedited  basis  upon  application  of  the  Secretary,  shall  order  the 
immediate  reinstatement  of  the  miner  pending  final  order  on  the  com- 
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plaint.  If  upon  such  investigation,  the  Secretary  determines  that  the 
provisions  of  this  subsection  have  been  violated,  he  shall  immediately 
file  a  complaint  with  the  Commission,  with  service  upon  the  alleged 
violator  and  the  miner,  applicant  for  employment,  or  representative 
of  miners  alleging  such  discrimination  or  interference  and  propose 
an  order  granting  appropriate  relief.  The  Commission  shall  afford  an 
opportunity  for  a  hearing  (in  accordance  with  section  554  of  title  5, 
United  States  Code,  but  without  regard  to  subsection  (a)  (3)  of  such 
section)  and  thereafter  shall  issue  an  order,  based  upon  findings  of 
fact,  affirming,  modifying,  or  vacating  the  Secretary's  proposed  order, 
or  directing  other  appropriate  relief.  Such  order  shall  become  final 
30  days  after  its  issuance.  The  Commission  shall  have  authority  in  such 
proceedings  to  require  a  person  committing  a  violation  of  this  subsec- 
tion to  take  such  affirmative  action  to  abate  the  violation  as  the  Com- 
mission deems  appropriate,  including,  but  not  limited  to,  the  rehiring 
or  reinstatement  of  the  miner  to  his  former  position  with  back  pay  and 
interest.  The  complaining  miner,  applicant,  or  representative  of  miners 
may  present  additional  evidence  on  his  own  behalf  during  any  hearing 
held  pursuant  to  his  paragraph. 

"(3)  Within  90  days  of  the  receipt  of  a  complaint  filed  under  para- 
graph (2),  the  Secretary  shall  notify,  in  writing,  the  miner,  appli- 
cant for  employment,  or  representative  of  miners  of  his  determination 
whether  a  violation  has  occurred.  If  the  Secretary,  upon  investigation, 
determines  that  the  provisions  of  this  subsection  have  not  been  vio- 
lated, the  complainant  shall  have  the  right,  within  30  days  of  notice  of 
the  Secretary's  determination,  to  file  an  action  in  his  own  behalf  before 
the  Commission,  charging  discrimination  or  interference  in  viola- 
tion of  paragraph  (1).  The  Commission  shall  afford  an  opportunity 
for  a  hearing  (in  accordance  with  section  554  of  title  5,  United  States 
Code,  but  without  regard  to  subsection  (a)  (3)  of  such  section),  and 
thereafter  shall  issue  an  order,  based  upon  findings  of  fact,  dismissing 
or  sustaining  the  complainant's  charges  and,  if  the  charges  are  sus- 
tained, granting  such  relief  as  it  deems  appropriate,  including,  but  not 
limited  to,  an  order  requiring  the  rehiring  or  reinstatement  of  the 
miner  to  his  former  position  with  back  pay  and  interest  or  such  remedy 
as  may  be  appropriate.  Such  order  shall  become  final  30  days  after  its 
issuance.  Whenever  an  order  is  issued  sustaining  the  complainant's 
charges  under  this  subsection,  a  sum  equal  to  the  aggregate  amount 
of  all  costs  and  expenses  (including  attorney's  fees)  as  determined  by 
the  Commission  to  have  been  reasonably  incurred  by  the  miner,  appli- 
cant for  employment  or  representative  of  miners  for,  or  in  connection 
with,  the  institution  and  prosecution  of  such  proceedings  shall  be 
assessed  against  the  person  committing  such  violation.  Proceedings 
under  this  section  shall  be  expedited  by  the  Secretary  and  the  Com- 
mission. Any  order  issued  by  the  Commission  under  this  paragraph 
shall  be  subject  to  judicial  review  in  accordance  with  section  106. 
Violations  by  any  person  of  paragraph  (1)  shall  be  subject  to  the 
provisions  of  sections  108  and  110(a). 

"(d)  If,  within  30  days  of  receipt  thereof,  an  operator  of  a  coal  or 
other  mine  notifies  the  Secretary  that  he  intends  to  contest  the  issuance 
or  modification  of  an  order  issued  under  section  104,  or  citation  or  a 
notification  of  proposed  assessment  of  a  penalty  issued  under  subsec- 
tion (a)  or  (b)  of  this  section,  or  the  reasonableness  of  the  length  of 
abatement  time  fixed  in  a  citation  or  modification  thereof  issued 
under  section  104,  or  any  miner  or  representative  of  miners  notifies 
the  Secretary  of  an  intention  to  contest  the  issuance,  modification,  or 
termination  of  any  order  issued  under  section  104,  or  the  reasonable- 
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ness  of  the  length  of  time  set  for  abatement  by  a  citation  or  modifica- 
tion thereof  issued  under  section  104,  the  Secretary  shall  immediately 
advise  the  Commission  of  such  notification,  and  the  Commission  shall 
afford  an  opportunity  for  a  hearing  (in  accordance  with  section  554 
of  title  5,  United  States  Code,  but  without  regard  to  subsection  (a)  (3) 
of  such  section),  and  thereafter  shall  issue  an  order,  based  on  findings 
of  fact,  affirming,  modifying,  or  vacating  the  Secretary's  citation, 
order,  or  proposed  penalty,  or  directing  other  appropriate  relief.  Such 
order  shall  become  final  30  days  after  its  issuance.  The  rules  of  pro- 
cedure prescribed  by  the  Commission  shall  provide  affected  miners 
or  representatives  of  affected  miners  an  opportunity  to  participate  as 
parties  to  hearings  under  this  section.  The  Commission  shall  take  what- 
ever action  is  necessary  to  expedite  proceedings  for  hearing  appeals 
of  orders  issued  under  section  104. 


Petition,  filing. 
30  USC  816. 


Copy. 
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"JUDICIAL    REVIEW 

"Sec.  106.  (a)  (1)  Any  person  adversely  affected  or  aggrieved  by  an 
order  of  the  Commission  issued  under  this  Act  may  obtain  a  review 
of  such  order  in  any  United  States  court  of  appeals  for  the  circuit  in 
which  the  violation  is  alleged  to  have  occurred  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  bv 
filing  in  such  court  within  30  days  following  the  issuance  of  such 
order  a  written  petition  praying  that  the  order  be  modified  or  set  aside. 
A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commission  and  to  the  other  parties,  and  thereupon 
the  Commission  shall  file  in  the  court  the  record  in  the  proceeding  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing,  the  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein,  and  shall  have  the  power  to  make 
and  enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth 
in  such  record  a  decree  affirming,  modifying,  or  setting  aside,  in  whole 
or  in  part,  the  order  of  the  Commission  and  enforcing  the  same  to 
the  extent  that  such  order  is  affirmed  or  modified.  No  objection  that 
has  not  been  urged  before  the  Commission  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such  objection  shall  be 
excused  because  of  extraordinary  circumstances.  The  findings  of  the 
Commission  with  respect  to  questions  of  fact,  if  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole,  shall  be  conclusive. 
If  any  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  the  hearing  before  the  Com- 
mission, the  court  may  order  such  additional  evidence  to  be  taken 
before  the  Commission  and  to  be  made  a  part  of  the  record.  The  Com- 
mission may  modify  its  findings  as  to  the  facts,  or  make  new  findings, 
by  reason  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 
such  modified  or  new  findings,  which  findings  with  respect  to  questions 
of  fact,  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole,  shall  be  conclusive.  The  Commission  may  modify  or  set 
aside  its  original  order  by  reason  of  such  modified  or  new  findings  of 
fact.  Upon  the  filing  of  the  record  after  such  remand  proceedings, 
the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  degree  shall  be  final,  except  that  the  same  shall  be  subject  to 
review  by  the  Supreme  Court  of  the  United  States,  as  provided  in  sec- 
tion 1254  of  title  28,  United  States  Code.  Petitions  filed  under  this  sub- 
section shall  be  heard  expeditiously. 
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"(2)  In  the  case  of  a  proceeding  to  review  any  order  or  decision  Temporary  relief, 
issued  by  the  Commission  under  this  Act,  except  an  order  or  decision 
pertaining  to  an  order  issued  under  section  107(a)  or  an  order  or 
decision  pertaining  to  a  citation  issued  under  section  104  (a)  or  (f), 
the  court  may,  under  such  conditions  as  it  may  prescribe,  grant  such 
temporary  relief  as  it  deems  appropriate  pending  final  determination 
of  the  proceeding,  if — 

"(A)  all  parties  to  the  proceeding  have  been  notified  and  given    Notice  and 

an  opportunity  to  be  heard  on  a  request  for  temporary  relief;    hearing. 
"(B)  the  person  requesting  such  relief  shows  that  there  is  a 

substantial  likelihood  that  he  will  prevail  on  the  merits  of  the 

final  determination  of  the  proceeding ;  and 
"(C)  such  relief  will  not  adversely  affect  the  health  and  safety 

of  miners  in  the  coal  or  other  mine. 
"(3)   In  the  case  of  a  proceeding  to  review  any  order  or  decision    Temporary  relief, 
issued  by  the  Panel  under  this  Act,  the  court  may,  under  such  condi- 
tions as  it  may  prescribe,  grant  such  temporary  relief  as  it  deems 
appropriate  pending  final  determination  of  the  proceeding,  if — 

"(A)  all  parties  to  the  proceeding  have  been  notified  and  given 

an  opportunity  to  be  heard  on  a  request  for  temporary  relief; 

and 
"(B)  the  person  requesting  such  relief  shows  that  there  is  a 

substantial  likelihood  that  he  will  prevail  on  the  merits  of  the 

final  determination  of  the  proceeding. 
"(b)  The  Secretary  may  also  obtain  review  or  enforcement  of  any 
final  order  of  the  Commission  by  filing  a  petition  for  such  relief  in  the 
United  States  court  of  appeals  for  the  circuit  in  which  the  alleged 
violation  occurred  or  in  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  the  provisions  of  subsection  (a)  shall  govern 
such  proceedings  to  the  extent  applicable.  If  no  petition  for  review,  as 
provided  in  subsection  (a) ,  is  filed  within  30  days  after  issuance  of  the 
Commission's  order,  the  Commission's  findings  of  fact  and  order  shall 
be  conclusive  in  connection  with  any  petition  for  enforcement  which 
is  filed  by  the  Secretary  after  the  expiration  of  such  30-day  period.  In 
any  such  case,  as  well  as  in  the  case  of  a  noncontested  citation  or  notifi- 
cation by  the  Secretary  which  has  become  a  final  order  of  the  Commis- 
sion under  subsection  (a)  or  (b)  of  section  105,  the  clerk  of  the  court, 
unless  otherwise  ordered  by  the  court,  shall  forthwith  enter  a  decree 
onforcing  the  order  and  shall  transmit  a  copy  of  such  decree  to  the 
Secretary  and  the  operator  named  in  the  petition.  In  any  contempt 
proceeding  brought  to  enforce  a  decree  of  a  court  of  appeals  entered 
pursuant  to  this  subsection  or  subsection  (a) ,  the  court  of  appeals  may 
assess  the  penalties  provided  in  section  110,  in  addition  to  invoking 
any  other  available  remedies. 

"(c)  The  commencement  of  a  proceeding  under  this  section  shall 
not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
order  or  decision  of  the  Commisssion  or  the  Panel. 
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"procedures  to  counteract  dangerous  conditions 

"Sec.  107.  (a)  If,  upon  any  inspection  or  investigation  of  a  coal  or 
other  mine  which  is  subject  to  this  Act,  an  authorized  representative 
of  the  Secretary  finds  that  an  imminent  danger  exists,  such  representa- 
tive shall  determine  the  extent  of  the  area  of  such  mine  throughout 
which  the  danger  exists,  and  issue  an  order  requiring  the  operator  of 
such  mine  to  cause  all  persons,  except  those  referred  to  in  section  104 
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(c),  to  be  withdrawn  from,  and  to  be  prohibited  from  entering,  such 
area  until  an  authorized  representative  of  the  Secretary  determines- 
that  such  imminent  danger  and  the  conditions  or  practices  which 
caused  such  imminent  danger  no  longer  exist.  The  issuance  of  an  order 
under  this  subsection  shall  not  preclude  the  issuance  of  a  citation  under 
section  104  or  the  proposing  of  a  penalty  under  section  110. 

"(b)  (1)  If,  upon  any  inspection  of  a  coal  or  other  mine,  an  author- 
ized representative  of  the  Secretary  finds  (A)  that  conditions  exist 
therein  which  have  not  yet  resulted  in  an  imminent  danger,  (B)  that 
such  conditions  cannot  be  effectively  abated  through  the  use  of  exist- 
ing technology,  and  (C)  that  reasonable  assurance  cannot  be  provided 
that  the  continuance  of  mining  operations  under  such  conditions  will 
not  result  in  an  imminent  danger,  he  shall  determine  the  area  through- 
out which  such  conditions  exist,  and  thereupon  issue  a  notice  to  the 
operator  of  the  mine  or  his  agent  of  such  conditions,  and  shall  file  a 
copy  thereof,  incorporating  his  findings  therein,  with  the  Secretary 
and  with  the  representative  of  the  miners  of  such  mine.  Upon  receipt 
of  such  copy,  the  Secretary  shall  cause  such  further  investigation  to 
be  made  as  he  deems  appropriate,  including  an  opportunity  for  the 
operator  or  a  representative  of  the  miners  to  present  information 
relating  to  such  notice. 

"(2)  Upon  the  conclusion  of  an  investigation  pursuant  to  paragraph 
(l),and  an  opportunity  for  a  public  hearing  upon  request  by  any  inter- 
ested party,  the  Secretary  shall  make  findings  of  fact,  and  shall  by 
decision  incorporating  such  findings  therein,  either  cancel  the  notice 
issued  under  this  subsection  or  issue  an  order  requiring  the  operator  of 
such  mine  to  cause  all  persons  in  the  area  affected,  except  those  persons 
leferred  to  in  subsection  (c)  of  section  104  to  be  withdrawn  from,  and 
be  prohibited  from  entering,  such  area  until  the  Secretary,  after  a 
public  hearing  affording  all  interested  persons  an  opportunity  to  pre- 
sent their  views,  determines  that  such  conditions  have  been  abated.  Any 
hearing  under  this  paragraph  shall  be  of  record  and  shall  be  subject  to 
section  554  of  title  5  of  the  United  States  Code. 

"(c)  Orders  issued  pursuant  to  subsection  (a)  shall  contain  a 
detailed  description  of  the  conditions  or  practices  which  cause  and 
constitute  an  imminent  danger  and  a  description  of  the  area  of  the 
coal  or  other  mine  from  which  persons  must  be  withdrawn  and  pro- 
hibited from  entering. 

"(d)  Each  finding  made  and  order  issued  under  this  section  shall 
be  given  promptly  to  the  operator  of  the  coal  or  other  mine  to  which 
it  pertains  by  the  person  making  such  finding  or  order,  and  all  of  such 
findings  and  orders  shall  be  in  writing,  and  shall  be  signed  by  the 
person  making  them.  Any  order  issued  pursuant  to  subsection  (a) 
may  be  modified  or  terminated  by  an  authorized  representative  of 
the  Secretary.  Any  order  issued  under  subsection  (a)  or  (b)  shall 
remain  in  effect  until  vacated,  modified,  or  terminated  by  the  Secre- 
tary, or  modified  or  vacated  by  the  Commission  pursuant  to  subsection 
(e^ ,  or  by  the  courts  pursuant  to  section  106  (a) . 

"(e)  (1)  Any  operator  notified  of  an  order  under  this  section  or  any 
representative  of  miners  notified  of  the  issuance,  modification,  or  ter- 
mination of  such  an  order  may  apply  to  the  Commission  within  30 
days  of  such  notification  for  reinstatement,  modification  or  vacation  of 
such  order.  The  Commission  shall  forthwith  afford  an  opportunity 
for  a  hearing  (in  accordance  with  section  554  of  title  5,  United  States 
Code,  but  without  regard  to  subsection  (a)  (3)  of  such  section)  and 
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thereafter  shall  issue  an  order,  based  upon  findings  of  fact,  vacating, 
affirming,  modifying,  or  terminating  the  Secretary's  order.  The  Com- 
mission and  the  courts  may  not  grant  temporary  relief  from  the  issu- 
ance of  any  order  under  subsection  (a) . 

"(2)   The  Commission  shall  take  whatever  action  is  necessary  to 
expedite  proceedings  under  this  subsection. 


"Sec.  108.  (a)(1)  The  Secretary  may  institute  a  civil  action  for  30  USC  818. 
relief,  including  a  permanent  or  temporary  injunction,  restraining 
order,  or  any  other  appropriate  order  in  the  district  court  of  the  United 
States  for  the  district  in  which  a  coal  or  other  mine  is  located  or  in 
which  the  operator  of  such  mine  has  his  principal  office,  whenever 
such  operator  or  his  agent — 

"(A)  violates  or  fails  or  refuses  to  comply  with  any  order  or 
decision  issued  under  this  Act, 

"(B)  interferes  with,  hinders,  or  delays  the  Secretary  or  his 
authorized  representative,  or  the  Secretary  of  Health,  Education, 
and  Welfare  or  his  authorized  representative,  in  carrying  out  the 
provisions  of  this  Act, 

"(C)  refuses  to  admit  such  representatives  to  the  coal  or  other 
mine, 

"(D) refuses  to  permit  the  inspection  of  the  coal  or  other  mine, 
or  the  investigation  of  an  accident  or  occupational  disease  occur- 
ring in,  or  connected  with,  such  mine, 

"(E)  refuses  to  furnish  any  information  or  report  requested 
by  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare in  furtherance  of  the  provisions  of  this  Act,  or 

"(F)  refuses  to  permit  access  to,  and  copying  of,  such  records 
as  the  Secretary  or  the  Secretary  of  Health,  Education,  and  Wel- 
fare determines  necessary  in  carrying  out  the  provisions  of  this 
Act. 
"  (2)  The  Secretary  may  institute  a  civil  action  for  relief,  including 
permanent  or  temporary  injunction,  restraining  order,  or  any  other 
appropriate  order  in  the  district  court  of  the  United  States  for  the 
district  in  which  the  coal  or  other  mine  is  located  or  in  which  the 
operator  of  such  mine  has  his  principal  office  whenever  the  Secretary 
believes  that  the  operator  of  a  coal  or  other  mine  is  engaged  in  a  pat- 
tern of  violation  of  the  mandatory  health  or  safety  standards  of  this 
Act,  which  in  the  judgment  of  the  Secretary  constitutes  a  continuing 
hazard  to  the  health  or  safety  of  miners. 

"(b)  In  any  action  brought  under  subsection  (a),  the  court  shall 
have  jurisdiction  to  provide  such  relief  as  may  be  appropriate.  In  the 
case  of  an  action  under  subsection  (a)  (2),  the  court  shall  in  its  order 
require  such  assurance  or  affirmative  steps  as  it  deems  necessary  to 
assure  itself  that  the  protection  afforded  to  miners  under  this  Act  shall 
be  provided  by  the  operator.  Temporary  restraining  orders  shall  be 
issued  in  accordance  with  rule  65  of  the  Federal  Rules  of  Civil  Proce- 
dure, as  amended,  except  that  the  time  limit  in  such  orders,  when  28  USC  app 
issued  without  notice,  shall  be  seven  days  from  the  date  of  entry. 
Except  as  otherwise  provided  herein,  any  relief  granted  by  the  court 
to  enforce  any  order  under  paragraph  (1)  of  subsection  (a)  shall  con- 
tinue in  effect  until  the  completion  or  final  termination  of  all  proceed- 
ings for  review  of  such  order  under  this  title,  unless  prior  thereto,  the 
district  court  granting  such  relief  sets  it  aside  or  modifies  it.  In  any 
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action  instituted  under  this  section  to  enforce  an  order  or  decision 
issued  by  the  Commission  or  the  Secretary  after  a  public  hearing  in 
accordance  with  section  554  of  title  5  of  the  United  States  Code,  the 
findings  of  t lie  Commission  or  the  Secretary,  as  the  case  may  be,  if 
supported  by  substantial  evidence  on  the  record  considered  as  a  whole, 
shall  be  conclusive. 


Mine  office. 
30  USC  819. 
Bulletin  board, 
maintenance. 


Distribution. 


Availability  for 
public  inspection. 
Compliance. 


Mine  operators, 
filing. 


Health  and  safety 

officers, 

designation. 


"POSTING  OF  ORDERS  AND  DECISIONS 

"Sec.  109.  (a)  At  each  coal  or  other  mine  there  shall  be  maintained 
an  office  with  a  conspicuous  sign  designating  it  as  the  office  of  such 
mine.  There  shall  be  a  bulletin  board  at  such  office  or  located  at  a 
conspicuous  place  near  an  entrance  of  such  mine,  in  such  manner  that 
orders,  citations,  notices  and  decisions  required  by  law  or  regulation 
to  be  posted,  may  bo  posted  thereon,  and  be  easily  visible  to  all  persons 
desiring  to  road  them,  and  be  protected  against  damage  by  weather 
and  against  unauthorized  removal.  A  copy  of  any  order,  citation, 
notice  or  decision  required  by  this  Act  to  be  given  to  an  operator  shall 
bo  delivered  to  the  office  of  the  affected  mine,  and  a  copy  shall  be 
immediately  posted  on  the  bulletin  board  of  such  mine  by  the  operator 
or  his  agent. 

"(b)  The  Secretary  shall  (1)  cause  a  copy  of  any  order,  citation, 
notice,  or  decision  required  by  this  Act  to  be  given  to  an  operator  to  be 
mailed  immediately  to  a  representative  of  the  miners  in  the  affected 
coal  or  other  mine,  and  (2)  cause  a  copy  thereof  to  be  mailed  to  the 
public  official  or  agency  of  the  State  charged  with  administering  State 
laws,  if  any,  relating  to  health  or  safety  in  such  mine.  Such  notice, 
order,  citation,  or  decision  shall  be  available  for  public  inspection. 

"(c)  Tn  order  to  insure  prompt  compliance  with  any  notice,  order, 
citation,  or  decision  issued  under  this  Act,  the  authorized  representa- 
tive of  the  Secretary  may  deliver  such  notice,  order,  citation,  or  deci- 
sion to  an  agent  of  the  operator,  and  such  agent  shall  immediately  take 
appropriate  measures  to  insure  compliance  with  such  notice,  order, 
citation,  or  decision. 

"(d)  Each  operator  of  a  coal  or  other  mine  subject  to  this  Act  shall 
file  with  the  Secretary  the  name  and  address  of  such  mine  and  the 
name  and  address  of  the  person  who  controls  or  operates  the  mine. 
Any  revisions  in  such  names  or  addresses  shall  be  promptly  filed  with 
the  Secretary.  Each  operator  of  a  coal  or  other  mine  subject  to  this  Act 
shall  designate  a  responsible  official  at  such  mine  as  the  principal  officer 
in  charge  of  health  and  safety  at  such  mine,  and  such  official  shall 
receive  a  copy  of  any  notice,  order,  citation,  or  decision  issued  under 
this  Act  affecting  such  mine.  Tn  any  case  where  the  mine  is  subject  to 
the  control  of  any  person  not  directly  involved  in  the  daily  operations 
of  the  coal  or  other  mine,  there  shall  be  filed  with  the  Secretary  the 
name  and  address  of  such  person  and  the  name  and  address  of  a  prin- 
cipal official  of  such  person  who  shall  have  overall  responsibility  for 
the  conduct  of  an  effective  health  and  safety  program  at  any  coal  or 
other  mine  subject  to  the  control  of  such  person,  and  such  official  shall 
receive  a  copy  of  any  notice,  order,  citation,  or  decision  issued  affect- 
ing any  such  mine.  The  mere  designation  of  a  health  and  safety  official 
under  this  subsection  shall  not  be  construed  as  making  such  official 
subject  to  any  penalty  under  this  Act. 
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"penalties 

"Sec.  110.  (a)  The  operator  of  a  coal  or  other  mine  in  which  a  viola-  30  USC  820. 
tion  occurs  of  a  mandatory  health  or  safety  standard  or  who  violates 
any  other  provision  of  this  Act,  shall  be  assessed  a  civil  penalty  by  the 
Secretary  which  penalty  shall  not  be  more  than  $10,000  for  each  such 
violation.  Each  occurrence  of  a  violation  of  a  mandatory  health  or 
safety  standard  may  constitute  a  separate  offense. 

"(b)  Any  operator  who  fails  to  correct  a  violation  for  which  a  cita- 
tion has  been  issued  under  section  104(a)  within  the  period  permitted 
for  its  correction  may  be  assessed  a  civil  penalty  of  not  more  than 
$1,000  for  each  day  during  which  such  failure  or  violation  continues. 

"(c)  Whenever  a  corporate  operator  violates  a  mandatory  health 
or  safety  standard  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  this  Act  or  any  order  incorporated  in  a 
final  decision  issued  under  this  Act,  except  an  order  incorporated  in 
a  decision  issued  under  subsection  (a)  or  section  105(c),  any  director, 
officer,  or  agent  of  such  corporation  who  knowingly  authorized, 
ordered,  or  carried  out  such  violation,  failure,  or  refusal  shall  be  sub- 
ject to  the  same  civil  penalties,  fines,  and  imprisonment  that  may  be 
imposed  upon  a  person  under  subsections  (a)  and  (d). 

"(d)  Any  operator  who  willfully  violates  a  mandatory  health  or 
safety  standard,  or  knowingly  violates  or  fails  or  refuses  to  comply 
with  any  order  issued  under  section  104  and  section  107,  or  any  order 
incorporated  in  a  final  decision  issued  under  this  title,  except  an  order 
incorporated  in  a  decision  under  subsection  (a)  or  section  105  (c) ,  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  $25,000,  or  by 
imprisonment  for  not  more  than  one  year,  or  by  both,  except  that  if  the 
conviction  is  for  a  violation  committed  after  the  first  conviction  of 
such  operator  under  this  Act,  punishment  shall  be  by  a  fine  of  not 
more  than  $50,000,  or  by  imprisonment  for  not  more  than  five  years, 
or  both. 

"(e)  Unless  otherwise  authorized  by  this  Act,  any  person  who  gives 
advance  notice  of  any  inspection  to  be  conducted  under  this  Act  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 
imprisonment  for  not  more  than  six  months,  or  both. 

"(f)  Whoever  knowingly  makes  any  false  statement,  representation, 
or  certification  in  any  application,  record,  report,  plan,  or  other  docu- 
ment filed  or  required  to  be  maintained  pursuant  to  this  Act  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  five  years,  or  both. 

"(g)  Any  miner  who  willfully  violates  the  mandatory  safety  stand- 
ards relating  to  smoking  or  the  carrying  of  smoking  materials,  matches, 
or  lighters  shall  be  subject  to  a  civil  penalty  assessed  by  the  Commis- 
sion, which  penalty  shall  not  be  more  than  $250  for  each  occurrence  of 
such  violation. 

"(h)  Whoever  knowingly  distributes,  sells,  offers  for  sale,  intro- 
duces, or  delivers  in  commerce  any  equipment  for  use  in  a  coal  or  other 
mine,  including,  but  not  limited  to,  components  and  accessories  of  such 
equipment,  which  is  represented  as  complying  with  the  provisions  of 
this  Act,  or  with  any  specification  or  regulation  of  the  Secretary  appli- 
cable to  such  equipment,  and  which  does  not  so  comply,  shall,  upon 
conviction,  be  subject  to  the  same  fine  and  imprisonment  that  may  be 
imposed  upon  a  person  under  subsection  (f)  of  this  section. 

"  (i)  The  Commission  shall  have  authority  to  assess  all  civil  penalties    Assessment 
provided  in  this  Act.  In  assessing  civil  monetary  penalties,  the  Com-    authority, 
mission  shall  consider  the  operator's  history  of  previous  violations, 
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Summary  review. 


Payment. 


Interest  rate. 


the  appropriateness  of  such  penalty  to  the  6ize  of  the  business  of  the 
operator  charged,  whether  the  operator  was  negligent,  the  effect  on  the 
operator's  ability  to  continue  in  business,  the  gravity  of  the  violation, 
ami  the  demonstrated  jsood  faith  of  the  person  charged  in  attempting 
to  achieve  rapid  compliance  after  notification  of  a  violation.  In  pro- 
posing civil  penalties  under  this  Act,  the  Secretary  may  rely  upon  a 
summary  review  of  the  information  available  to  him  and  shall  not  be 
required  to  make  findings  of  fact  concerning  the  above  factors. 

"(j)  Civil  penalties  owed  under  this  Act  shall  be  paid  to  the  Secre- 
tary for  deposit  into  the  Treasury  of  the  United  States  and  shall 
accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action  in 
the  name  of  the  United  States  brought  in  the  United  States  district 
court  for  the  district  where  the  violation  occurred  or  where  the  oper- 
ator has  its  principal  oflice.  Interest  at  the  rate  of  8  percent  per  annum 
shall  be  charged  against  a  person  on  any  final  order  of  the  Commis- 
sion, or  the  court.  Interest  shall  begin  to  accrue  30  days  after  the 
issuance  of  such  order. 

"(k)  No  proposed  penalty  which  has  been  contested  before  the  Com- 
mission  under  section    105(a)    shall   l>c  compromised,  mitigated,  or 
settled  except  with  the  approval  of  the  Commission.  No  penalty  SSS 
ment  which  has  become  a  final  order  of  the  Commission  shall  be  com- 
promised, mitigated,  or  settled  except  with  the  apnroval  of  the  court. 

"(1)    The   provisions  of  this  section  shall   not  lx»  applicable  with 
30  use  901.         reaped  to  title  IV  of  this  Act 

"1  N  I  I TI.KMKNT    OF    MINKKS 

Compensation.  "Sic  111.  If  a  coal  or  other  mine  or  area  of  such  mine  is  closed 

30  USC  821.  by  an  order  issued  under  section  108,  section  104,  or  section  107,  all 

miners  working  during  the  shift  when  such  order  was  issued  who  are 
idled  by  such  order  shall  be  entitled,  regardless  of  the  result  of  any 
review  of  such  order,  to  full  compensation  by  the  operator  at  their 
regular  rates  of  pay  for  the  period  they  are  idled,  but  for  not  more 
than  the  balance  of  such  shift.  If  such  order  is  not  terminated  prior 
to  the  next  working  shift,  all  miners  on  that  shift  who  are  idled  by 
such  order  shall  be  entitled  to  full  compensation  by  the  operator  at 
their  regular  rates  of  pay  for  the  period  they  are  idled,  but  for  not 

Public  hearing.  more  than  four  hours  of  such  shift.  If  a  coal  or  other  mine  or  area  of 
such  mine  is  closed  by  an  order  issued  under  section  104  or  section  107 
of  this  title  for  a  failure  of  the  operator  to  comply  with  any  mandatory 
health  or  safety  standards,  all  miners  who  are  idled  due  to  such  order 
shall  be  fully  compensated  after  all  interested  parties  are  given  an 
opportunity  for  a  public  hearing,  which  shall  be  expedited  in  such 
cases,  and  after  such  order  is  final,  by  the  operator  for  lost  time  at  their 
regular  rates  of  pay  for  such  time  as  the  miners  are  idled  by  such  clos- 
ing, or  for  one  week,  whichever  is  the  lesser.  Whenever  an  operator 
violates  or  fails  or  refuses  to  comply  with  any  order  issued  under  sec- 
tion 103,  section  104,  or  section  107  of  this  Act,  all  miners  employed  at 
the  affected  mine  who  would  have  been  withdrawn  from,  or  prevented 
from  entering,  such  mine  or  area  thereof  as  a  result  of  such  order  shall 
be  entitled  to  full  compensation  by  the  operator  at  their  regular  rates 
of  pay,  in  addition  to  pay  received  for  wrork  performed  after  such 
order  was  issued,  for  the  period  beginning  when  such  order  was  issued 
and  ending  when  such  order  is  complied  with,  vacated,  or  terminated. 

Complaint,  filing.  The  Commission  shall  have  authority  to  order  compensation  due  under 
this  section  upon  the  filing  of  a  complaint  by  a  miner  or  his  representa- 
tive and  after  opportunity  for  hearing  subject  to  section  554  of  title  5, 
United  States  Code. 
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'ADMINISTRATIVE    PROVISIONS 


"S  .  11:2.  Except  as  provided  in  section  518(a)  of  title  28,  United 
State.-  Code,  relating  to  litigation  before  the  Supreme  Court,  the  Solic- 
itor of  Labor  may  appear  for  and  represent  the  Secretary  in  any  civil 
litigation  brought  under  this  Act  but  all  such  litigation  shall  be  sub- 
ject to  the  direction  and  control  of  the  Attorney  General. 


Litigation. 
30  USC  822. 


"the  federal  mine   safety  and   HEALTH   REVIEW   COMMISSION 

-Sec.  113.  (a)  The  Federal  Mine  Safety  and  Health  Review  Com- 
mission is  hereby  established.  The  Commission  shall  consist  of  five 
members,  appointed  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  from  among  persons  who  by  reason  of  training,  edu- 
cation, or  experience  ar?  qualified  to  carry  out  the  functions  of  the 
Commission  under  this  Act.  The  President  shall  designate  one  of  the 
members  of  the  Commission  to  serve  as  Chairman. 

"(b)  (1)  The  terms  of  the  members  of  the  Commission  shall  be  six 
years,  except  that — 

"  A)  members  of  the  Commission  first  taking  office  after  the 
date  of  enactment  of  the  Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977.  shall  serve,  as  designated  by  the  President  at 
the  time  of  appointment,  one  for  a  term  of  two  years,  two  for  a 
term  of  four  years  and  two  for  a  term  of  six  years:  and 

"iBi  a  vacancy  caused  by  the  death,  resignation,  or  removal  of 

any  member  prior  to  the  expiration  of  the  term  for  which  he  was 

appointed  shall  be  filled  only  for  the  remainder  of  such  unexpired 

term. 

Any  member  of  the  Commission  may  be  removed  by  the  President  for 

inefficiency,  neglect  of  duty,  or  malfeasance  in  office. 

The  Chairman  shall  be  responsible  on  behalf  of  the  Commis- 
sion for  the  administrative  operations  of  the  Commission.  The 
Commission  shall  appoint  such  employees  as  it  deems  necessary 
to  assist  in  the  performance  of  the  Commission's  functions  and  to 
fix  their  compensation  in  accordance  with  the  provisions  of  chapter  51 
ar.d  subchapter  III  of  chapter  53  of  title  5.  United  States  Code,  relat- 
ing to  classification  and  general  pay  rates.  Upon  the  effective  date  of 
the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1977.  the 
administrative  law  judges  assigned  to  the  Arlington.  Virginia,  facility 
of  the  Office  of  Hearings  and  Appeals.  United  States  Department  of 
the  Interior,  shall  be  automatically  transferred  in  grade  and  position 
to  the  Federal  Mine  Safety  and  Health  Review  Commission.  Xot with- 
standing the  provisions  of  section  559  of  title  5  of  the  United  States 
Code,  the  incumbent  Chief  Administrative  Law  Judge  of  the  Office  of 
Hearing;  and  Appeals  of  the  Department  of  the  Interior  assigned  to 
the  Arlington.  Virginia  facilitv  shall  have  the  option,  on  the  effective 
date  of  the  Federal  Mine  Safety  and  Health  Amendments  Act  of  1977. 
of  transferring  to  the  Commission  as  an  administrative  law  judge,  in 
the  same  grade  and 'position  as  the  other  administrative  law  judges. 
The  administrative  law  judges  (except  those  presiding  over  Indian 
Probate  Matters  |  assigned  to  the  Western  facilities  of  the  Office  of 
Hearings  and  Appeals  of  the  Department  of  the  Interior  shall  remain 
with  that  Department  at  their  present  grade  and  position  or  they  shall 
haye  the  right  to  transfer  on  an  equivalent  basis  to  that  extended  in 
this  paragraph  to  the  Arlington.  Virginia  administrative  law  judges  in 
accordance  with  procedures  established  by  the  Civil  Service  Commis- 
sion. The  Commission  shall  appoint  such  additional  administrative  law 
judges  as  it  deems  necessary  to  carry  out  the  functions  of  the  Commis- 
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sion.  Assignment,  removal,  and  compensation  of  administrative  law 
judges  shall  be  in  accordance  with  sections  3105, 3344,  5362  and  7521  of 
title  5,  United  States  Code. 

"  (c)  The  Commission  is  authorized  to  delegate  to  any  group  of  three 
or  more  members  any  or  all  of  the  powers  of  the  Commission,  except 
that  two  members  shall  constitute  a  quorum  of  any  group  designated 
pursuant  to  this  paragraph. 

"(d)  (1)  An  administrative  law  judge  appointed  by  the  Commission 
to  hear  matters  under  this  Act  shall  near,  and  make  a  determination 
upon,  any  proceeding  inst  ituted  before  t lie  Commission  and  any  motion 
in  connection  there  wit  h.  assigned  to  such  administrative  law  judge  by 
the  chief  administrative  law  judge  of  the  Commission  or  by  the  Com- 
mission, and  shall  make  a  decision  which  constitutes  his  final  disposi- 
tion of  the  proceedings.  The  decision  of  the  administrative  law  judge 
of  the  Commission  shall  become  t ho  final  decision  of  the  Commission 
40  days  after  its  issuance  unless  within  such  period  the  Commission 
has  directed  that  such  decision  shall  be  reviewed  by  the  Commission  in 
accordance  with  paragraph  (-).  An  administrative  law  judge  shall 
not  be  assigned  to  prepare  a  recommended  decision  under  this  Act. 

"(2)  The  Commission  shall  prescribe  rules  of  procedure  for  its 
review  of  the  decisions  of  admin ist  rati  ve  law  judges  in  cases  under  this 
Act  which  -hall  meet  the  following  standards  for  review: 

u(A)(i)  Any  person  adversely  affected  or  aggrieved  by  a  decision 
of  an  administrative  law  judge,  may  file  and  serve  a  petition  for 
discretionary  review  by  the  Commission  of  such  decision  within  30 
days  after  the  issuance  of  such  decision.  Review  by  the  Commission 
shall  not  be  a  matter  of  right  but  of  the  sound  discretion  of  the 
Commission. 

"(ii)  Petitions  for  discretionary  review  shall  be  filed  only  upon  one 
or  more  of  the  following  grounds  : 

"(I)  A  finding  or  conclusion  of  material  fact  is  not  supported 
by  substantial  evidence. 

"(II)  A  necessary  legal  conclusion  is  erroneous. 
"(Ill)  The  decision  is  contrary  to  law  or  to  the  duly  promul- 
gated rules  or  decisions  of  the  Commission. 

"(IV)   A  substantial  question  of  law,  policy  or  discretion  is 
involved. 
"(V)  A  prejudicial  error  of  procedure  was  committed. 

"(iii)  Each  issue  shall  be  separately  numbered  and  plainly  and 
concisely  stated,  and  shall  be  supported  by  detailed  citations  to  the 
record  when  assignments  of  error  are  based  on  the  record,  and  by 
statutes,  regulations,  or  principal  authorities  relied  upon.  Except  for 
good  cause  shown,  no  assignment  of  error  by  any  party  shall  rely  on 
any  question  of  fact  or  law  upon  which  the  administrative  law  judge 
had  not  been  afforded  an  opportunity  to  pass.  Review  by  the  Commis- 
sion shall  be  granted  only  by  affirmative  vote  of  two  of  the  Commis- 
sioners present  and  voting,  if  granted,  review  shall  be  limited  to  the 
questions  raised  by  the  petition. 

"(B)  At  any  time  within  30  days  after  the  issuance  of  a  decision  of 
an  administrative  law  judge,  the  Commission  may  in  its  discretion  (by 
affirmative  vote  of  two  of  the  Commissioners  present  and  voting)  order 
the  case  before  it  for  review  but  only  upon  the  ground  that  the  decision 
may  be  contrary  to  law  or  Commission  policy,  or  that  a  novel  question 
of  policy  has  been  presented.  The  Commission  shall  state  in  such  order 
the  specific  issue  of  law.  Commission  policy,  or  novel  question  of  policy 
involved.  If  a  party's  petition  for  discretionary  review  has^  been 
granted,  the  Commission  shall  not  raise  or  consider  additional  issues 
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in  such  review  proceedings  except  in  compliance  with  the  requirements 
of  this  paragraph. 

"(C)  For  the  purpose  of  review  by  the  Commission  under  para-  Record,  contents, 
graph  (A)  or  (B)  of  this  subsection,  the  record  shall  include:  (i)  all 
matters  constituting  the  record  upon  which  the  decision  of  the  admin- 
istrative law  judge  was  based;  (ii)  the  rulings  upon  proposed  findings 
and  conclusions:  (iii)  the  decision  of  the  administrative  law  judge; 
(iv)  the  petition  or  petitions  for  discretionary  review,  responses 
thereto,  and  the  Commission's  order  for  review;  and  (v)  briefs  filed 
on  review.  Xo  other  material  shall  be  considered  by  the  Commission 
upon  review.  The  Commission  either  may  remand  the  case  to  the 
administrative  law  judge  for  further  proceedings  as  it  may  direct  or 
it  may  affirm,  set  aside,  or  modify  the  decision  or  order  of  the  admin- 
istrative law  judge  in  conformity  with  the  record.  If  the  Commission 
determines  that  further  evidence  is  necessary  on  an  issue  of  fact  it 
shall  remand  the  case  for  further  proceedings  before  the  administra- 
tive law  judge. 

(The  provisions  of  section  557(b)  of  title  5,  United  States  Code, 
with  regard  to  the  review  authority  of  the  Commission  are  hereby 
expressly  superseded  to  the  extent  that  they  are  inconsistent  with  the 
provisions  of  subparagraphs  (A),  (B),  and  (C)  of  this  paragraph.) 

"(e)  In  connection  with  hearings  before  the  Commission  or  its 
administrative  law  judges  under  this  Act.  the  Commission  and  its 
administrative  law  judges  may  compel  the  attendance  and  testimony 
of  witnesses  and  the  production  of  books,  papers,  or  documents,  or 
objects,  and  order  testimony  to  be  taken  by  deposition  at  any  stage  of 
the  proceedings  before  them.  Any  person  may  be  compelled  to  appear 
and  depose  and  produce  similar  clocumentarv  or  physical  evidence,  in 
the  same  manner  as  witnesses  may  be  compelled  to  appear  and  produce 
evidence  before  the  Commission  and  its  administrative  law  judges. 
Witnesses  shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit- 
nesses in  the  courts  of  the  LTnited  States  and  at  depositions  ordered  by 
such  courts.  In  case  of  contumacy,  failure,  or  refusal  of  any  person 
to  obey  a  subpoena  or  order  of  the  Commission  or  an  administrative 
law  judge,  respectively,  to  appear,  to  testify,  or  to  produce  documen- 
tary or  physical  evidence,  any  district  court  of  the  United  States  or  the 
United  States  courts  of  any  territory  or  possession,  within  the  jurisdic- 
tion of  which  such  person  is  found,  or  resides,  or  transacts  business, 
shall,  upon  the  application  of  the  Commission,  or  the  administrative 
law  judge,  respectively,  have  jurisdiction  to  issue  to  such  person  an 
order  requiring  such  person  to  appear,  to  testify,  or  to  produce  evidence 
as  ordered  by  the  Commission  or  the  administrative  law  judge,  respec- 
tively, and  any  failure  to  obey  such  order  of  the  court  may  be  punished 
by  the  court  as  a  contempt  thereof. 
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"Sec.  114.  There  are  authorized  to  be  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  such  sums  as  may 
be  necessary  to  carry  out  the  provisions  of  this  title. 
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"MANDATORY    HEALTH    AND    SAFETY    TRAINING 

"Sec.  115.  (a)  Each  operator  of  a  coal  or  other  mine  shall  have  a 
health  and  safety  training  program  which  shall  be  approved  by  the 
Secretary.  The  Secretary  shall  promulgate  regulations  with  respect 
to  such  health  and  safety  training  programs  not  more  than  180  days 
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after  the  effective  date  of  the  Federal  Mine  Safety  and  Health  Amend- 
ments Act  of  1977.  Each  training  program  approved  by  the  Secretary 
shall  provide  as  a  minimum  that — 

u(l)  new  miners  having  no  underground  mining  experience 
shall  receive  no  less  than  40  hours  of  training  if  they  arc  to  work 
underground.  Such  training  shall  include  instruction  in  the  statu- 
tory rights  of  miners  and  their  representatives  under  this  Act, 
use  of  the  self-rescue  device  and  use  of  respiratory  devices,  hazard 
recognition,  escapeways,  walk  around  training,  emergency  pro- 
cedures, basic  ventilation,  basic  roof  control,  electrical  hazards, 
first  aid,  and  the  health  and  safety  aspects  of  t lie  task  to  which 
he  will  be  assigned ; 

"■(2)  new  miners  having  no  surface  mining  experience  shall 
receive  no  less  than  B4  hours  of  training  if  they  are  to  work  on 
the  surface.  Such  training  shall  include  instruction  in  the  statu- 
tory rights  of  miners  and  their  representatives  under  this  Act, 
use  of  the  self-rescue  device  where  appropriate  and  use  of 
respiratory     devices     where     appropriate,     hazard     recognition, 

emergency  procedures,  electrical  hazards,  first  aid.  walk  around 

training  and  the  health  and  safety  aspects  of  the  task  to  which  he 
will  be  assigned  ; 

"(3)  all  miners  shall  receive  no  less  than  eight  hours  of 
refresher  training  no  less  frequently  than  (dice  each  12  months, 
except  that  miners  already  employed  on  the  effective  date  of  the 
Federal  Mine  Safety  and  Health  Amendments  Act  of  1977  shall 
receive  this  refresher  training  no  more  than  DO  days  after  the  date 
of  approval  of  the  training  plan  required  by  this  section; 

"(4)  any  miner  who  is  reassigned  to  a  new  task  in  which  he  has 
had  no  previous  work  experience  shall  receive  training  in  accord- 
ance with  a  training  plan  approved  by  the  Secretary  under  this 
subsection  in  the  safety  and  health  aspects  specific  to  that  task 
prior  to  performing  that  task  ; 

"(5)  any  training  required  by  paragraphs  (1),  (2)  or  (4)  shall 
include  a  period  of  training  as  closely  related  as  is  practicable  to 
the  work  in  which  the  miner  is  to  be  engaged. 
''(b)  Any  health  and  safety  training  provided  under  subsection  (a) 
shall  be  provided  during  normal  working  hours.  Miners  shall  be  paid 
at  their  normal  rate  of  compensation  while  they  take  such  training, 
and  new  miners  shall  be  paid  at  their  starting  wage  rate  when  they 
take  the  new  miner  training.  If  such  training  shall  be  given  at  a  loca- 
tion other  than  the  normal  place  of  work,  miners  shall  also  be  com- 
pensated for  the  additional  costs  they  may  incur  in  attending  such 
training  sessions. 

"(c)  Upon  completion  of  each  training  program,  each  operator  shall 
certify,  on  a  form  approved  by  the  Secretary,  that  the  miner  has 
received  the  specified  training  in  each  subject  area  of  the  approved 
health  and  safety  training  plan.  A  certificate  for  each  miner  shall  be 
maintained  by  the  operator,  and  shall  be  available  for  inspection  at 
the  mine  site,  and  a  copy  thereof  shall  be  given  to  each  miner  at  the 
completion  of  such  training.  When  a  miner  leaves  the  operator's 
employ,  he  shall  be  entitled  to  a  copy  of  his  health  and  safety  training 
certificates.  False  certification  by  an  operator  that  training  was  given 
shall  be  punishable  under  section  110  (a)  and  (f ) ;  and  each  health 
and  safety  training  certificate  shall  indicate  on  its  face,  in  bold  letters, 
printed  in  a  conspicuous  manner  the  fact  that  such  false  certification 
is  so  punishable. 
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"(d)  The  Secretary  shall  promulgate  appropriate  standards  for 
safety  and  health  training  for  coal  or  other  mine  construction  workers. 

"(e)  Within  180  days  after  the  effective  date  of  the  Federal  Mine 
Safety  and  Health  Amendments  Act  of  1977,  the  Secretary  shall 
publish  proposed  regulations  which  shall  provide  that  mine  rescue 
teams  shall  be  available  for  rescue  and  recovery  work  to  each  under- 
ground coal  or  other  mine  in  the  event  of  an  emergency.  The  costs  of 
making  advance  arrangements  for  such  teams  shall  be  borne  by  the 
operator  of  each  such  mine.". 


Standards. 

Proposed 
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AMENDMENTS  WITH  RESPECT  TO  INTERIM  MANDATORY  HEALTH  STANDARDS 

Sec.  202.  (a)  Section  202(e)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  is  amended  to  read  as  follows : 

"(e)  References  to  concentrations  of  respirable  dust  in  this  title 
mean  the  average  concentration  of  respirable  dust  measured  with  a 
device  approved  by  the  Secretary  and  the  Secretary  of  Health,  Edu- 
cation, and  Welfare.". 

(b)  Section  318 (k)  of  the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  is  repealed. 


Dust 
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30  USC  842. 


Repeal. 
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[  RESPECT  TO  INTERIM  MANDATORY  SAFETY  STANDARDS 
FOR    UNDERGROUND    COAL    MINES 


Sec.  203.  (a)  Title  III  of  the  Federal  Coal  Mine  Health. and  Safety 
Act  of  1969  is  amended  by  inserting  "of  the  Interior  in  coordination 
with  the  Secretary"  after  "Secretary"  in  section  301  (b) .  30  usc  86L 

(b)  Subsections  (c)  and  (d)  of  section  301  of  such  Act  are  repealed.    Reperls. 

TITLE  III— MISCELLANEOUS  PROVISIONS 


TRANSFER    MATTERS 

Sec.  301.  (a)  Except  with  respect  to  the  functions  assigned  to  the 
Secretary  of  the  Interior  pursuant  to  section  501  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  the  functions  of  the  Secretary 
of  the  Interior  under  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969,  as  amended,  and  the  Federal  Metal  and  Nonmetallic  Mine  Safety 
Act  are  transferred  to  the  Secretary  of  Labor,  except  those  which  are 
expressly  transferred  to  the  Commission  by  this  Act. 

(b)(1)  The  mandatory  standards  relating  to  mines,  issued  by  the 
Secretary  of  the  Interior  under  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  and  standards  and  regulations  under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969  which  are  in  effect  on  the 
date  of  enactment  of  this  Act  shall  remain  in  effect  as  mandatory 
health  or  safety  standards  applicable  to  metal  and  nonmetallic 
mines  and  to  coal  mines  respectively  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  until  such  time  as  the  Secretary  of 
Labor  shall  issue  new  or  revised  mandatory  health  or  safety  stand- 
ards applicable  to  metal  and  nonmetallic  mines  and  new  or  revised 
mandatory  health  or  safety  standards  applicable  to  coal  mines. 

(2)  Within  60  days  after  the  date  of  enactment  of  this  Act,  the 
Secretary  of  Labor  in  consultation  with  the  Secretary  of  the  Interior 
shnll  establish  an  advisory  committee  under  section  102  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  which  shall,  within  180  days 
after  the  date  of  the  establishment  of  such  advisory  committee,  review 
the  advisory  health  and  safety  standards  issued  by  the  Secretary  of 
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the  Interior  under  the  Federal  Metal  and  Xonmetallic  Mine  Safety 
Act  and  recommend  to  the  Secretary  of  Labor  which  of  those  stand- 
ards (or  any  modifications  of  such  standards  which  do  not  substan- 
tially diminish  the  health  and  safety  of  miners)  should  be 
Standards,  promulgated  as  mandatory  health  or  safety  standards.  The  Secretary 

publication  in  0f  Labor  shall  publish,  within  60  days  after  any  recommendations  of 
Federal  Register.  tne  advisory  committee  under  this  paragraph,  each  of  the  standards 
so  recommended  for  adoption  with  or  without  modifications  as  a  pro- 
posed mandatory  health  or  safety  standard  under  this  section  by 
publication  of  such  standard  in  the  Federal  Register,  and  afford 
interested  persona  a  period  of  '25  days  after  publication  to  submit 
written  data  or  comment.  Within  30  days  after  the  close  of  the  com- 
ment period  specified  in  the  preceding  sentence,  the  Secretary  of 
Labor  shall  promulgate  by  publication  in  the  Federal  Register  man- 
datory health  or  safety  standards  based  upon  the  adyisory  com- 
mittee recommendation  with  or  without  modification,  and  the  data  and 
comments  received  thereon,  unless  the  Secretary  of  Labor  determines 
that  such  standards  will  not  promote  the  health  and  safety  of  miners 
and  publishes  an  explanation  of  that  determination  in  the  Federal 
Register. 

(c)(1)  All  unexpended  balances  of  appropriations,  personnel,  prop- 
erty, records,  obligations,  and  commitments  which  are  used  primarily 
with  respect  to  any  functions  transferred  under  the  provisions  of  sub- 
section (a)  to  the  Secretary  of  Labor  shall  be  transferred  to  the 
Department  of  Labor  or  the  Commission,  as  appropriate.  The  trans- 
fer of  personnel  pursuant  to  this  paragraph  shall  be  without  reduc- 
tion in  classification  or  compensation  for  one  year  after  such  transfer, 
except  that  the  Secretary  of  Labor  shall  have*  full  authority  to  assign 
personnel  during  such  one-year  period  in  order  to  efficiently  carry 
out  functions  transferred  to  him  under  this  Act. 
Savings  (2)   All  orders,  decisions,  determinations,  rules,  regulations,  per- 

provisions.  mits,  contracts,  certificates,  licenses,  and  privileges  (A)  which  have 

been  issued,  made,  granted,  or  allowed  to  become  effective  in  the  exer- 
cise of  functions  which  are  transferred  under  this  section  by  any 
department  or  ardency,  any  functions  of  which  are  transferred  by  this 
section,  and  (B)  which  are  in  effect  at  the  time  this  section  takes 
effect,  shall  continue  in  effect  according  to  their  terms  until  modi- 
fied, terminated,  superseded,  set  aside,  revoked,  or  repealed  by  the 
Secretary  of  Labor,  the  Federnl  Mine  Safety  and  Health  Review  Com- 
mission or  other  authorized  officials,  by  any  court  of  competent  juris- 
diction, or  by  operation  of  law. 

(3)  The  provisions  of  this  section  shall  not  affect  any  proceedings 
pending  at  the  time  this  section  takes  effect  before  any  department, 
agency,  or  component  thereof,  functions  of  which  are  transferred  by 
this  section,  except  that  such  proceedings,  to  the  extent  that  they  relate 
to  functions  so  transferred,  shall  be  continued  before  the  Secretary 
of  Labor  or  the  Federal  Mine  Safety  and  Health  Review  Commission. 
Orders  shall  be  issued  in  such  proceedings,  appeals  shall  be  taken 
therefrom,  and  payments  shall  be  made  pursuant  to  such  orders,  as 
if  this  section  had  not  been  enacted ;  and  orders  issued  in  any  such 
proceedings  shall  continue  in  effect  until  modified,  terminated,  super- 
seded, revoked,  or  repealed  by  the  Secretary  of  Labor,  the  Federal 
Mine  Safety  and  Health  Review  Commission,  by  a  court  of  compe- 
tent jurisdiction,  or  by  operation  of  law.  Nothing  in  this  subsection 
shall  be  deemed  to  prohibit  the  discontinuance  or  modification  of  any 
proceeding  under  the  same  terms  and  conditions  and  to  the  same  extent 
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that  such  proceeding  could  have  been  discontinued  if  this  section  had 
not  been  enacted. 

(4)  The  provisions  of  this  section  shall  not  affect  suits  commenced 
prior  to  the  date  this  section  takes  effect  and  in  all  such  suits  proceed- 
ings shall  be  had,  appeals  taken,  and  judgments  rendered,  in  the  same 
manner  and  effect  as  if  this  section  had  not  been  enacted ;  except  that 
if  before  the  date  on  which  this  section  takes  effect,  any  department 
or  agency  (or  officer  thereof  in  his  official  capacity)  is  a  party  to  a 
suit  involving  functions  transferred  to  the  Secretary,  then  such  suit 
shall  be  continued  by  the  Secretary  of  Labor.  Xo  cause  of  action,  and 
no  suit,  action,  or  other  proceeding,  by  or  against  any  department  or 
agency  (or  officer  thereof  in  his  official  capacity)  functions  of  which 
are  transferred  by  this  section,  shall  abate  by  reason  of  the  enact- 
ment of  this  section.  Causes  of  actions,  suits,  actions,  or  other  pro- 
ceedings may  be  asserted  by  or  against  the  L'nited  States  or  the 
Secretary  as  may  be  appropriate  and,  in  any  litigation  pending  when 
this  section  takes  effect,  the  court  may  at  any  time,  on  its  own  motion 
or  that  of  any  party,  enter  an  order  which  will  give  effect  to  the  pro- 
visions of  this  paragraph. 

(d)  For  purposes  of  this  section,  (1)  the  term  "function''  includes 
power  and  duty,  and  (2)  the  transfer  of  a  function,  under  any  prqvi- 
sion  of  law,  of  an  agency  or  the  head  of  a  department  shall  also  be  a 
transfer  of  all  functions  under  such  law  which  are  exercised  by  any 
officer  or  officer  of  such  agency  or  department. 

(e)  The  Director  of  the  Office  of  Management  and  Budget  in  con- 
sultation with  the  Secretary  of  Labor  and  the  Secretary  of  the  Interior 
is  authorized  and  directed  to  make  such  determinations  as  may  be  nec- 
essary with  regard  to  the  dispositions  of  personnel,  personnel  posi- 
tions, property,  records,  assets,  liabilities,  contracts,  obligations, 
commitments,  unexpended  balances  of  appropriations,  authorizations, 
allocations,  and  other  funds  employed,  held,  used,  arising  from,  avail- 
able or  to  be  made  available,  in  connection  with  the  functions  trans- 
ferred by  this  Act  as  he  may  deem  necessary  to  accomplish  the 
purposes  of  this  Act. 


"Function." 


Determinations 
by  OMB  Director, 
consultation. 


MINE    SAFETY    AND    HEALTH    ADMINISTRATION 

Sec.  302.  (a)  There  is  established  in  the  Department  of  Labor  a 
Mine  Safety  and  Health  Administration  to  be  headed  by  an  Assistant 
Secretary  of  Labor  for  Mine  Safety  and  Health  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  Secretary, 
acting  through  the  Assistant  Secretary  for  Mine  Safety  and  Health, 
shall  have  authority  to  appoint,  subject  to  the  civil  service  laws,  such 
officers  and  employees  as  ne  may  deem  necessary  for  the  administration 
of  this  Act,  and  to  prescribe  powers,  duties,  and  responsibilities  of  all 
officers  and  employees  engaged  in  the  administration  of  this  Act.  The 
Secretary  is  authorized  and  directed,  except  as  specifically  provided 
otherwise  to  carry  out  his  functions  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  through  the  Mine  Safety  and  Health 
Administration. 

(b)  Section  5315  of  title  5;  United  States  Code,  is  amended  by  add- 
ing at  the  end  thereof  the  following  paragraphs : 

"(120)    Assistant  Secretary  of  Labor  for  Mine  Safety  and 
Health. 

"(121)    Members,  Federal  Mine  Safety  and  Health  Keview 
Commission.". 


Establishment. 
29  USC  557a. 

Employees, 
duties. 
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(c)(1)  Section  5314  of  title  5,  United  States  Code,  is  amended  by 
•doing  at  the  end  thereof  the  following  new  paragraph  : 

"(06)  Chairman,    Federal    Mine    Safety    and    Health    Review 

Commission.". 

Office  locations.  ( d )   The  principal  office  of  the  Commission  shall  l>e  in  tlie  District 

30  USC  823a.         ()f  Columbia,  Whenever  the  Commission  deems  that  convenience  of  the 

public  or  the  parties  may  he  promoted,  or  delay  or  expense  may  he 

minimized,  it  may  hold  hearings  or  conduct  other  proceedings  at  any 

other  place. 


Studies  and 
research. 
30  USC  951 

Appropriate 
projects. 


Duties. 


Appropriation 
authorization. 


30  USC  952. 

Assistance  to 

States. 

30  USC  953. 

Appropriation 
authorization. 


30  USC  954. 


AMI .muikn  is    WITH    RESPECT   TO    MINK    BAPETT     \M>    HhW/ni 
ADMINISTRATION 

SBC  303.  (a)(1)  Section  501  of  the  Federal  Coal  Mine  Health  and 

Safety  Act  of  1069  ifl  amended  by  inserting  ''or  other"  after  "coal"' 

wherever  it  appears  therein,  and  by  striking  "coal-mining"  and  insert' 

ing  in  lieu  thereof  "coal  or  other  mining"  wherever  it  appears  therein. 

-.ct  ion  :>ul(a)  of  the  Federal  Coal  Mine  Health  and  Safety  Ad 

of  L968  is  further  amended  by  striking  "and"  after  the  semicolon  in 
paragraph  (1<>).  by  redesignating  paragraph  (11)  as  paragraph  ( 18), 
and  by  inserting  immediately  after  paragraph  "(10)'',  the  following 

new  paragraph : 

"(11)  to  determine,  upon  the  written  request  by  any  operator  or 
authorized  representative  of  miners,  specifying  with  reasonable 
particularity  the  grounds  upon  which  such  request  is  made, 
whether  any  substance  normally  found  in  a  coal  or  other  mine  has 
potentially  toxic  effects  in  the  concentrations  normally  found  in 
the  coal  or  other  mine  or  whether  any  physical  agents  or  equip- 
ment found  or  used  in  a  coal  or  other  mine  has  potentially  haz- 
ardous effects,  and  shall  submit  such  determinations  to  both  the 
operators  and  miners  *a  soon  as  possible;  and''. 

(3)  Section  501(b)  of  such  A<t  is  amended  by  adding  after  "Wel- 
fare" the  following:  "through  the  National  Institute  for  Occupational 
Safety  and  Health  established  under  the  Occupational  Safety  and 
Health  Act  of  li>7<>";  and  by  striking  out  the  period  at  the  end  thereof 
and  substituting  "of  the  Interior  in  coordination  with  the  Secretary". 

(4)  Section  501(c)  is  amended  by  inserting  "of  the  Interior"  after 
"the  Secretary"  each  place  it  occurs:  and  by  inserting  "in  coordination 
with  the  Secretary"  after  "and  Welfare"  each  place  it  occurs. 

(5)  Section  501  (e)  of  such  Act  is  amended  by  inserting  after  "Sec- 
retary" the  first  time  it  occurs  therein,  "of  the  Interior'  and  by  striking 
"$30,000,000"  and  by  inserting,  in  lieu  therof  "$60,000,000". 

(6)  Section  501(a)  of  such  Act  is  amended  by  striking  out  "The 
Secretary  and"  and  inserting  in  lieu  thereof  "The  Secretary  of  the 
Interior  and". 

(b)  Section  502  of  such  Act  is  amended  by  inserting  "or  other" 
immediately  after  "coal"  each  time  it  appears  therein. 

(c)  (1)  Section  503  of  such  Act  is  amended  by  inserting  "or  other" 
immediately  after  "coal"  each  time  it  appears  therein,  and  by  striking 
"Labor"  and  inserting  in  lieu  thereof,  "the  Interior". 

(2)  (A)  The  first  sentence  of  section  503(h)  of  such  Act  is  amended 
by  deleting  "$5,000,000"  and  by  inserting  in  lieu  thereof,  "$10,000,000". 

(B)  The  second  sentence  of  section  503(h)  of  such  Act  is  amended 
by  inserting  before  the  period  the  following:  ",  except  that  no  less 
than  one-half  of  such  sum  shall  be  allocated  to  coal-producing  States". 

(d)(1)  Section  505  of  such  Act  is  amended  by  striking  out  "the 
mining  of  coal"  and  inserting  in  lieu  thereof  "in  mining". 
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(2)  Section  505  of  such  Act  is  further  amended  by  striking  out  the 
period  at  the  end  of  the  second  sentence  thereof  and  inserting  in  lieu 
thereof  " :  Provided,  however,  That,  to  the  maximum  extent  feasible, 
in  the  selection  of  persons  for  appointment  as  mine  inspectors,  no 
person  shall  be  so  selected  unless  he  has  the  basic  qualification  of  at 
least  five  years  practical  mining  experience  and  in  assigning  mine 
inspectors  to  the  inspection  and  investigation  of  individual  mines,  due 
consideration  shall  oe  given  to  the  extent  possible  to  their  previous 
experience  in  the  particular  type  of  mining  operation  where  such 
inspections  are  to  be  made.". 

(e)  Section  506(b)  of  such  Act  is  amended  by  inserting  "or  other" 
immediately  after  "coal"'  each  time  it  appears  therein. 

(f )  Section  511  of  such  Act  is  amended  by  inserting  "'or  other"  imme- 
diately after  "coal". 

(g)  Section  512  of  such  Act  is  amended  by  inserting  "or  other" 
after  "coal"  each  time  it  appears  therein. 

(h)  Section  502  of  such  Act  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection  (c)  : 

"(c)(1)  The  National  Mine  Health  and  Safety  Academy  shall  be 
maintained  as  an  agency  of  the  Department  of  the  Interior.  The  Acad 
emy  shall  be  responsible  for  the  training  of  mine  safety  and  health 
inspectors  under  section  505  of  this  Act,  and  in  training  of  technical 
support  personnel  of  the  Mine  Safety  and  Health  Administration 
established  under  section  S02  of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977;  and  for  any  other  training  programs  for 
mine  inspectors,  mining  personnel,  or  other  persons  as  the  Secretaries 
of  Labor  and  the  Interior  shall  designate.  In  performing  this  function, 
the  Academy  shall  have  the  authority  to  enter  into  cooperative  educa- 
tional and  training  agreements  with  educational  institutions,  State 
governments,  labor  organizations,  and  mine  operators  and  related 
industries.  Such  training  shall  be  conducted  by  the  Academy  in  accord- 
ance with  curriculum  needs  and  assignment  of  instructional  personnel 
established  by  the  user. 

"(2)  In  performing  its  function  pursuant  to  this  section,  the 
National  Mine  Health  and  Safety  Academy  shall  use  the  facilities  and 
personnel  of  the  Department  of  the  Interior,  and  such  other  personnel 
as  shall  be  mutually  agreed  upon  by  the  Secretaries  of  Labor  and  the 
Interior.  The  Secretary  of  the  Interior  may  appoint  or  assign  to  the 
Academy  such  officers  and  employees  as  he  deems  necessary  for 
the  performance  of  the  duties  and  functions  of  the  Academy. 

"(3)  The  Secretary  of  the  Interior  shall  conduct  his  safety  research 
responsibilities  under  section  501  of  this  Act  in  coordination  with  the 
Secretary  of  Labor,  and  the  Secretaries  of  Labor  and  the  Interior  are 
authorized  to  enter  into  contractual  or  other  agreements  for  the  per- 
formance of  such  safety  related  research.". 


Mine  inspectors, 
qualifications  and 
selection. 
Ante,  p.  1320. 


30  USC  955. 
30  USC  958. 
30  USC  959. 


Safety  training 
and  educational 
programs. 
National  Mine 
Health  and  Safety 
Academy. 
Ante,  p.  1320. 
Ante,  p.  1320. 

Ante,  p.  1319. 

Cooperative 
agreements. 


Facilities  and 
personnel. 


Ante,  p.  1320. 


SAVINGS    PROVISION 

Sec.  304.  Nothing  contained  in  this  Act  or  any  amendment  made  by  30  USC  954  note 
this  Act  shall  be  construed  to  reduce  the  number  of  inspectors  engaged 
in  enforcement  of  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  and  the  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  an  in 
effect  prior  to  the  effective  date  of  this  Act  or  to  reduce  the  number  of 
inspectors  engaged  in  the  enforcement  of  the  Occupational  Safetv  and 
Health  Act  of  1970.  29  USC  651  note. 


30  USC  801  note. 
30  USC  721  note. 
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Appropriation 

accounts, 

separation. 

31  USC  11  note. 


29  USC  651  note. 

30  USC 
721-740. 

43  USC  1456a. 

30  USC  801  note. 

Rules  and 
regulations. 

Ante,  p.  1317. 


BUDGET    PROVISION 

Sec.  305.  In  the  preparation  of  the  Budget  message  required  under 
section  201  of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C.  11), 
the  President  shall  set  forth  as  separate  appropriation  accounts 
amounts  required  for  appropriation  for  mine  health  and  safety  pur- 
suant to  the  Federal  Mine  Safety  and  Health  Act  of  1977  and  for  occu- 
pational safety  and  health  pursuant  to  the  Occupational  Safety  and 
Health  Act  of  1970. 

REPEALER 

Sec.  306.  (a)  The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is 
repealed. 

(b)  Section  405  of  the  Act  of  November  16,  1973,  Public  Law 
93-153  is  repealed. 

EFFECTIVE    DATE 

Sec.  307.  Except  as  otherwise  provided,  this  Act  and  the  amendments 
made  by  this  Act  shall  take  effect  120  days  after  the  date  of  enactment 
of  this  Act.  The  Secretary  of  Labor  and  the  Secretary  of  the  Interior 
are  authorized  to  establish  such  rules  and  regulations  as  may  be  neces- 
sary for  the  efficient  transfer  of  functions  provided  under  this  Act. 
The  amendment  to  the  Federal  Coal  Mine  Health  and  Safety  Act  of 
1909  made  by  section  202  of  this  Act  shall  be  effective  on  the  date  of 
enactment. 


Approved  November  9,  1977. 
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